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EEPORTS INCLUDED IN THIS WORK AND THEIR 

ABBREVIATIONS 


C. (preceded by dale) I^aw Heporfs, Appeal Ibuise of since ISDO {e,g., 




[ISiUJA. (’.) 

Kok. 

V, Jur. Rep. 


Australian .lurist IN poiis ... 

A us. 

V. ],. T 


Australian Raw Times 

A us. 

K 


Ontario Apj>eals 

Pan. 

\ct. 


Acton’s Report.s, Prize Paul's, !2 vols., Psttp ISII . . 

Eng. 

\d. & El, 


Adolphus and Ellis’s Reports, Kind’s Rench and Queen’s Reneli, 

Ri vols., 1S:U - 1S1L» 

Eng. 

\dam 


Adam’s .lust ieiary Reports (Seothunl), ISiKl — (eurrt'ut ) 

Seot. 

\dd. 


Addams’ Eeelesiasti<‘al Reports, d vols.. 1S*J12 ISLMt ... 

Eng. 

\gra 


Aj^ra lli^h I'ouri 

Ind. 

\gra F. T5. 


Aj'rn Hi{^h Pourt, Full Reneh 

1ml. 

\lc. A: N. 


Aleoek ami ]S’ai)ier’s Reports, Kin^^’s Reneh (Iniiiml), 1 vol., 
ISRP ls;{;i 

Ir. 

\lc. Reg. Can, ... 


A Icoek ’s ifepi.stiy Pa.ses (Ireland). 1 vol., ls:ii! IM1 ... 

Ir. 

\levii 


Aleyn's Reports. Kind's Reneh. fol., 1 vol.. Jhltl RJI!( 

Eng. 

\11.* 


X*‘\v Rrunswick R<‘ports (Allen) ... 

Pan. 

Mta. L. R. 


Alberta Law R(‘poiis 

Pan. 

\nib. 


Ambler’s Reports, Phanc(‘ry, 1 vol., 171(1 IT.s.i 

Eng. 

Vnd 


Andei-son’s R<‘p<irts, ('omimui Pleas, fob, li parts in otic vol., 

1 ei 1.7 - 1 ( 1U.*» 

I'hig. 

\iulr. 


Andr<*ws’ iteports, Kin;'’.s Remdi, fob, 1 v<»l.. ITdT 1710 

Eng. 

\iist. 


.\nst nit her’?> Itepoi ts. KxelnMpi<*r, d vols., 1701! 1707 

J’hig. 

\pp. (’as. 


i,aw RejKUts, Apf>eal Pasr.s, House of Lords, 1.7 vob.. 1S7.7 - 
I.SOO ... ... ... 

hhig. 

\pp. Ct. Rep. . . 


Appeal Pourt Reports 

N./. 

\pp. 1). ... 


S«tuth Afriean Law Reports, Appell.-de Hivisioii ... . . 

S. Af. 

\rc]jitc( t,s’ L. ll. 


Ai(hite(ls’ Law Repoits, 1 \oK., liMil- ItMiO ... 

Eng. 

\i>rus L. K. 


Art:us baw JRfiorts 

A us. 

\rtlt*v ... 


Arkley s .1 U'-t iiiary J Report s (.Seot la ml), 1 vol., bSlO l.S-bS 

Seot . 

A: O. ... 


Ar iii.sl ion;;:, .Ma<-art n^v, and Ogle’s Pivil ami Piiminal Rt^ports 
(Ireland), ISlO \S\2 

Ir. 

\rii. ... . . 


AriKild s Reports. Poiiunon Plea.s, 2 vols., IK.d.S iS.'tO 

Eng. 

\rii. aV Jl, 


Arnold ami J lodg»-s' R«‘j»ort s, (Queens Reneh, 1 Vol.,J^'lO ISII 

^:ng. 

\shl) 


Ashhur ner s J *iineiples of Equit y, 1 002 ... 

I'lng. 

\sp, .M. 1.. C. .. 


.A.spinair.s .Marit iine Law Pase.s, bS70 (cairrent ) . . 

Atkyiis’ Rejioiis, < Jianeei y, 2 vols., 1720 17»7i 

Eng. 

\tk 


l‘’.Mg. 

\\\. Pan. 


AxIifTe’s New JNindect of Roman Pivil Law 

••htg. 

Vyl. Par. 


A> lifTe’.s Paiergon .1 urL Puiioniei AnglU’ani ... . . 


1. 


Rarhei’s (ic»ld T,aw 

H. Af. 

1. A Ad. 


Rarnewall and Ad<»ljdiu.s’ Reports, King .s Reneh, .7 vols., 1820 - 
bs:;i ^ ^ 

Eng. 

1. A Aid. 


Rarne\sall ami AIdeisf)n's Reports, King’s Remii, ;7 vols., 1817 — 

1 S22 

Eng. 

i. A C 


Rarnewall and Pre.sswelJ's Reports, King’s Rench, 10 vol.s., 1822 

— 1 .s:{0 

Eng. 

i. A r. R. (preceded by 

Reports of Rankniptcy and C’ompanie.s Winding up C’n-ses, ItllH 


date) 


-- (i’UfTf'Jit ) fr.f/.. llObS 10] R. A P. R.) 

Eng. 

1. AS 


Rest and Smith’s ]{epf>r1s. Queen’s Rencli, 10 vols., 1801 — 1870 

Ihig. 

1. (\ R 


Rritbh (’olumhia Report.s ... ... ... ... . . 

i ’an. 

1% 


Rose’s Digest 

1ml. 

1. L. H 


Rengal Iwiw Reports 

Ind. 

1. L. R. A. (’. . . 


Rengal Liw Reports, Appeal (’a.M»s 

Ind. 

1. L. R. p. (\ . 


Rengal I^w Repfui.'-, Privy Pouneil 

Ind. 

1. E. R. Sup. \ ol. 


Rengal I/aw Reports, Supp. Vol. ... 

Rut tt'nvort h.s’ AVorkmen’s Poniperisat ion Pa.s/‘s, 1 007 (c urrent) 

ind. 

l.W. ( 


Eng. 

lac. A hr. 


Racon’s Abridgment 

Eng. 

iail (’t. ('a.s. 


Rail Pourt PaM‘s (LmTides and Maxwell), 1 vol., 18o2 — 18a4 

Eng. 

laild 


Raihhm’s Sfdect Cases in (‘hancery (Selden Sciciety, V<d. X.) 

Eng. 

iail A R. 

... 

Rail and Realty’s Reports. (’Iianeery (Ireland), 2 vols., 1807 '*• 

1814 

Ir. 



xvi Reports included in this Work and their Abbreviations. 


a. & Sc. Dr. Cas. 
Clay 

Clif. & Kick. ... 
Clif. &8tcph. ... 

(.‘o. A 

Co. Ent. 

Co. Inst. 

C/O. L. J. 

Co. Lilt. 

Co. liep. 

Coch 

(bckb. A Jlowe 

Coll 

Coll. Jurid. 

(Jolles 

Colt 

Com. 


(Jom. Cas. 
(V)m. Dig. 
(Vnnb. 

(’on. A I..I 1 W. 

(Vmg. Dig. 

( ’onnt 

(’ooke A Al. 


C’ookc, Pr. C’liH. ... 
(’ooko, Pr. Ib‘g. 

(ioop. (1. 

(’(Mip. l*r. C’ofi. ... 
(’oop. irmp, Droiigh. 

(’oop. temp. (dlt. 


(Vir. 

(’ofb. AD. 

( 'onvKpondaiUM'.s .hid. 
(’ovipt*!* ... 

(’<iut 

(’out. Dig. 

(’owp. 

(’ox A Atk. 

(’ox, (’.(’. 

(’ox, K(|. (’ah. . . 
(’ox, M. A II. ... 


( ’r. A ,1. 

(’r. A M. 

I’r. A Ph. 

(’r. App. Hi'ji. 
(’r. .M. A H. 


(’raw. AD. 

Craw, A D. Abr. (\ 
(•IVH«, ItlHolv. (’ 118 . 
(VippH* (’hurch C’as. 
t'lxi. ('nr. 

Cro. Eli*. 


Oro. Jac. 


(>11. Dig. 
(Mnti. 

Curt. 

D. 

D. 0. A. ... 
D. L. K. 
Dal. 

Dalr. 


Clark and Scully’s Drainage Cases 

Clayton’s Itcports and Pleas of Assizes at Yorke, 1 vol., 1631 — 

16.50 

Clifford and Pickards’ IjOCur Standi lleports, 3 vols., 1873 — 1881 
Clifford and Hicphens’ Jjocus .Standi Reports, 2 vols., 1867 — 1872 
Cook’s liower (’anada Admiralty C’ourt Cases ... 

Coke’s Kniries 
(bke’s InRiitiit-e.s 
Colonial I jaw Journal 
Coke on Littleton (1 In.st.) 

Cbke’s Reports, 13 parts, 1572 — 1616 
Nova Scotia Reports ((’ocliran) ... 

Cockburn and Howe’s Klecdion (’a.ses, 1 vol., 1833 
(’ollyer’s Reports, Chancery, 2 vols., 1841 — 1846 
Collec'tanca Juridica, 2 vols. 

Colles’ (’ases in I’arliaineiit, 1 vol., 1697 — 1713 
(’oilman’s Registration (5a.se.s, 1 vol., 1879 — 1885 
(Vjmyns’ RcpoHs, King’s Bench, Common Pleas, and Ex- 
chequer, fol., 2 vols., 1()95 — 1740 
(’omniercial (’ases, 1895 (current) 

(’oinyns’ Digest, 

(’omherhacirs Reports, King’s Rencli, fol., 1 vol., 1685 — 1098 
Connor and Ijaw.son’.s Reports, (’hanc(*rv (Ireland), 2 vols., 

1841 1843 ; ; 

(’ongdon’s Dige.st 

ConsCs edition of RotCs J’oor Laws, 3 v(»ls., 1807 

Cof»ke and Alcoek’s Reports, King’s Bench (Ireland), 1 vol., 

1833 1831 

(’ooke’s JVactiee Reports, (’oinmnn Pleas, 1 vol., 1706- -1747 ' 
Cooke’s PractieuI Register of the Common Picas, 1 vol., 1702 — 

I rr j o ' 


1742 


(t. Cooper’s Reports, Charie<‘ry, 1 vol., 1792 — 1815 
C. P. Cooper’s Reports, Chancery Practice, 1 vol., 1837 — 18S 
C. P, (’ooper’s Cases tnnp. Broiigliam, Chancerv, 1 vol., 1833- 


38 


1834 


( . I . ( ooj)er’s Cases Irmp, Cottenliarn, Chancery, 2 vols., 1840— 
1848 (and ndscellaneous earlier cases) 

(’orvton’s Reports ... ... ... ... 

Corbett and Daniell's Khution (’ases, 1 vol., 1819 !!! .!! 

(’oiTespondanees ,ludi(‘iaires ... ... ... **] 

(’ouper’s .Ivisticiary Reports (Scotland), 5 vols., 1868 - 1885 ... 
(<»ut lecs’ C n report ed Ca.se.s 
Couth‘cs’ Dig(‘st ... ... ... ... 

(’owper’s Rcpiuts, King’s Reiuh. 2 vols., 1774 — 1778 
Cox and .Atkinson’s Registration Ap]>eai (’a.seH, 1 vol lo 'tVt 

1’^‘ VN • ( ox s ( I’iininal Law (’uses, 1813 - (currorit) 

S. C. Kqiiity (’uses. 2 vols.. 1715-1707 

( ox, Macrae, and llert.slrt’s (’ounlv Courts Cases 


I vol.. 1816 IS.VJ 


’ases and Appeals, 



> “"‘1 ‘^mou 

rniiso s IiiK.-st ..r (li.- of n.-nl lVi>|«Ttv. 7 vols. 

( imiiiiiKluiiirs li, ports. Kiiiii's Ht ii. li, fol.. l vol., 17.14— 173',’ 
( urtcis Kcclesia.st ical Reports, 3 vols., 1831-1814 

^^'RcqVu^ih- ^^' *'^***** '*** ****^*' (’ourt (»f the South African 

Dorioii’s (Queen’s Bench ReiHirts . 

Dominion l^nv Rc|H»rt.s 

IJalison’s Rc|Kirts, iVunnion Pleas, fob, 1 vol., i546-i574 ‘ 

Si'ssion (Scotland), fol., 1 vol'*. 


Can. 


Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

N.Z. 


Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Can. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ind. 

Eng. 

Can. 

Scot. 

(.’an. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Can. 
(^an. 
Eng. 

Scot. 



Bei’orts included in this Work and their Abbreviations. 


zvli 


Dan. 

Dan. & 11. 

Dav. & ]^lcr. 

Dav. Ir 

Dav. Pat. Cas. ... 

Day 

Dea. & Sw. 

Deac. 

Deac. & Ch. 

Dears. & B. 

Dears. C. C. 

Deas And. 

Dc G 

DeG. &J. 

Dc G. A: Sill. 

De G. F. A* J. ... 

Dc G. J. A: Sill. 

De G. M. & G. ... 

1 )clanc ... 

Den. 

Dick 

Dili 

Dods 

Doniicily 

Doup, Kl. ... 
Dour. K. B. 

Dew 

Dow A (1. 

Dow. A: L. 

Dow. A: By. K. 1». 

Dow. A: By. M. (’. 
Dow. <V: By. N. B. 
Dow I. 

Dowl. N. S. 

Di. iV Wal. 

Dr. A: War. 

Dra. 

J 

Drew'. A: Sm. 

Drink water 
Drury titnp. Niip. 

Drury ictup. Su^^. 

Dupd. Ori;;. 

Dunl. {Ft. of Se.ss.) 

Dunning 

Durie 

Dyer 


Danieirs Reports, Exchequer in Equity, 1 vol., 1817 — 1823 ... 
Danson and IJoyd’s Mercantile Cast's, *1 vol., 1828 — 1829 
Davison and Merivale's Reports, Qiu'cn's Bench, 1 vol., 1843 — 

1844 

Davys' (or Davis’ or Davys) Reports (ln*land), 1 vol., 1004 — 

1611 

Davies’ Patent Cases, 1 vol., 17Sr> — IS 10 
Day’s Election Cast's, 1 vol., 1892 - 1893 

Deane and S\vabey'.s Ecclesiastical RejHirts, 1 vol., 1855 — 18,57 
Deacon’s Reports, Bankruptcy. 4 vols., 1834 — 1840 
Deacon and Chitty’s Rt'jKirts, Bankruptcy. 4 vols., 1832 — 1835 
Dearsley and Bell’s I'lxnvn Cases Rc.scrvetl. 1 vol.. 1856 — 1858 
Dearslcy’s Crown Cast's Reserved. I vt»l.. 18.52--- 1 S.56 ... 

Deas and Andt*rson’s J>ecisions (Scotland), 5 vols., 1829 — 1832 
De (Sex’s Reports, Bankruptcy. 2 viJs., 1844 --ISIS 
De (iex and ,lon»‘s*s Re|K>its. Chancery, 4 vols., 1857 - 18.59 ... 
De (iex and Sinale’s Rejnwts, (’hancery, 5 vols., 184tl — 18,52 ... 
De (iex, Fisher and Jones's IN'ports, (’hancerv, 4 vols., 1859 - 

1862 

De (iex, Jones, and Sinith’s Reports. Chancery, 4 vols., 1862 — 
186.5 

D(‘ (iex, Maciiaghteu and (itutlon’s Bepoits, ('hanc<*ry, 8 vols., 
1851- 18,57 

Delane's Decisions, Rt'vision Courts, 1 \ol., 1832 1835 

Denison’s Crow'ii Cast's Beservetl, 2 \t»Is., 181 1 1852 

Dick(‘ns’ Reports, Chancery. 2 vtJs., 1559 1798 

Dirh'ton’s Dt'eisions, Court of .Session (Seollainl), fol., 1 vol., 

1665 1677 

Dcxlson's R(‘ports. .\dinirall y, 2 \ 1 s I I IS22 

Doniu'lly’s Reports, Chaiieerv , I vc»l., 1836 1837 

Ihmglas' l^lt'ctitJii Cases, I \t»ls., 1771 1776 

Doughis* Rejiorts. King’s Beiieh, I vols., I77S 1785 . . 

Dow's Reports, House td l>4»rtls. (i \t>ls., IS 12 ISIS 
Dow anti Clark’s Repotls, Ihnist' t»l‘ Dutls. 2 mJs.. 1S27 IS32 
Dowling aiul iyt»wnih*s’ Biaetiee Ih'ports, 7 sols., 1S13 1H*I9 

Dowling and R^IalM^.‘. Reports. King’s Bt'neh, 9 vols., 1S22 

- 1S27 ... ’ ... . 

Dowding and B>lantl's Manisl lalt s’ Cases, 4 vttls., IS22 lS27 
Dowling and B>lan<i's Reports, Nisi Brins, I part, 1S22 1S23 

Dowling's Braetiet' Jteports, 9 Ntils., 1S36 ISM 

Dowling's Bi’aetitM* Bi'ptirts, .New Series, 2 \ols., ISIl IS 1.3 
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L. J. O. S. ... ... Taw Journal, Old Series, 10 vols., 1822 — 1831 ... ... ... Eng. 

L. J. 1*. ... ... ... Law Journal, Probate, Divorce anti Admiralty, 1875 — (euritmt) Eng. 

J. .. J.P. &M. ... ... law Journal, Probate and Matrimonial Coses, 1858 — 1859, 

1800—1875 Eng. 

Ti. J. P. C. ... ... Law Journal, Privy Council, 1805- (current) ... ... ... Eng. 

J.. J. P. M. A A. Taw Journal, Probate, Matrimonial and Admiralty, 1800—1805 Eng. 

]^. Jo. ... ... Jaw Journal Newspai)cr, 1800 (ciirronl ) ... ... ... Eng. 

I. .. R. ... .. ... Tjeader Jaw Reports ... ... ... ... ... ... S. Af. 

J. .. M. P, ... ... Liowndes, Maxwell, and Pollock’s Reports, Bail Court and 

l*rnc( ice, 2 vol.s. ,1850-1851 Kng. 

Ti. N. ... ... TiCgal News ... ... ... ... ... ... ... Can. 

Ji. R. A. & E. . ... law Reports, Admiralty and KcelcHiastieal Cas(‘H, 4 vols., 1805 

—1875 Eng. 

T.. R. C. C. R. ... ... Jaw Reports, Crown Cases Reserved, 2 vols., 1805 1875 ... Eng. 

L. R. C. P. ... ... law RepoHs, Common Pleas, 10 vols., 1805 1875 ... ... Eng. 

!.<. it. Et|. ... ... law Reports, Kqiiity Cases, 20 vols., 1805 - 1875 ... ... Eng. 

L. R. Kxeh. ... law Reports, Exchequer, l(t vols., 1805— 1875... ... ... Eng. 

L. R. Tl. L. ... ... Taw Reports, English and Irisli Appeals and Peerage (bairns. 

House of Jjords, 7 vols., 1800 1875 ... ... ... Thig. 

L. R. Jnd. App. ... law Jleports, Jndinri Appeals, IVivy Council, 1873 - (current) Eng. 

L. R. Ind. App. Siipp. law Reports, India Aiipeals Privy Counril, Siijiplemeiitary 

Vol. Volume, 1872 - 1873 Kng. 

J 4 . 11. Ir. ... ... Taw lieports (Ireland), Chancery and Common Jaw, 32 vols., 

1877—1893 Ir. 

Ti. R. P. & D. ... ... Law Reports, Probate and Divorce, 3 vols., 180.5 —1875 . . Eng 

Ji. 11. P. C. ... ... Jaw Reports, I’rivy Council, 0 vols., 1805 — 1875 ... ... Erig 

]-. II. Q. B. ... ... law Reports, Queen’s Bench, 10 vols., 1805 — 1875 ... ... Eng 

L. R. Q. B. ... ... Quebec Jleports, Queen’s Bench ... ... ... ... ... Can. 

L. R. 8c. Si Div. ... law Reports, Scotcli and Divorce Appeals, IJouse of lards, 

2 vols., 1800—1875 Eng. 

L. T. ... ... ... Taw Time.s Reports, 1859 - (current) ... ... ... ... Eng. 

Ji. T. Jo. ... ... Lrfiw Times Ncwsi)aper, 1813 — (current) ... ... ... J‘hig. 

L. T. O. 8. ... ... Taw Times Reports, Old 8erie8, 31 vols., 18*13 -1800 ... ... Eng. 

Ti. Th. ... ... ... La Themis ... ... ... ... ... ^ ... ... ... Can. 

lane ... ... ... lane’s Reports, Exchequer, fob, 1 vol., Itl05 — 1011 ... ... Eng. 

lat. ... ... ... latch’s Reports, King’s Bench, fol., 1 vol, 1025 — ltl28 ... Kng. 

laws. Reg. Cas. ... lawson’s Registration Cases, 1895- (<*urrerit) ... ... ... Eng. 

1x1. Raym. ... ... lard Raymond’s Reports, King’s Bench and Common Pleas, 

3 vols., 1094 — 1732 ... ... ... ... ... ... Eng. 

Le. Si Ca. ... ... Leigh and Cave’s Crown Cases Reserved, 1 vol, 1801 — 1805 ... Eng. 

Leach ... ... ... Ixjach’s Crown (’ascs, 2 vols., 1730— 1814 ... Eng. 

Lee ... ... ... Sir G. lae’s Ecclesiastical Judgments, 2 vols., 1724 — 1758 ... Eng. 

Lee iemp. Hard. ... T. Lee’s Cases temp, llardwicke. King’s Bench, 1 vol, 1733 - 

1738 Eng. 

Tag. Rep. ... ... Legal Reporter ... ... ... ... ... ••• ••• Ir* 

I^gge ... ... ... Legge’s Reports ... ... ... ... ... .• **. Aus. 

laon. ... ... ... laonard’s Reports, King’s Bench, Common Pleas and Exche- 
quer, fol, 4 parts, 1552 — 1615 ... ... ... Eng. 

Lev. ... ... ... lavinz’s Reports, King’s Bench and Common Pleas, fol, 3 vols., 

1660—1690 , Eng. 

Lew. C. C. ... ... Lewin’s Crown Cases on the Northern Circuit, 2 vols., 1822 — 

1838 Eng. 

1^7 ••• Ley’s Reports, King’s Bench, fol, 1 vol, 1608 — 1629 ... Eng. 


J. — ^voL. xxni. 
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Lib. Ass. 

Lilly 

Litt 

Lloyd, L. H. 
Lloyd, Pr. Cas. ... 

Lofit 

Long, A T. 

Lords Journals ... 
Lud. K, C, 
Luml(;y, 1*. L. C. 

Lush 

Lut 

Lut. Rrg. Oas. ... 
Lynd 


Liber Assisarum, Year Books, 1 — 61 Edw. Ill 

Lilly’s Beports and Pleadings of Oases in Assize, foL, 1 vol. ... 
Littleton’s Rei)orts, Common Pleas, fol., 1 vol., 1627 — 1631 ... 
Lloyd’s List Law Rei)orts, 1919 — (current) 

Lloyd’s Reports of Prize Cases, 6 vols., 1914 — 1918 
Lofft’s Reports, King’s Bench, fol., 1 vol., 1772 — 1774 
Longfield and Townsend’s Reports, Exchequer (Ireland), 1 vol., 

1841—1842 

.Toumals of the House of Lords ... 

Luder’s Election (’ases, 3 vols., 1784 — 1787 

Lumley’s Poor Law Cases, 2 vols., 1834 — 1842 

Lusliington’s Reports, Admiralty, 1 vol., 1859 — 1862 

8ir E. ljutwyche’s Entries and RepoHs, Common Pleas, 2 vols., 

1«82— 1704 

A. J. Lutwyrhe’s Registration Cases, 2 vols., 1843 — 1853 
Lyndwood, Provinciale, fol., 1 vol. 


M. 


M. A S 

M. A W. 

M. C. R. 

M. 11. C, R 

M. L. R. (Vol.) K. R. or 

Q. R 

M. L. R. (Vol.) S. C. ... 
M. M. (’fis. 

Mac. 

Mac. AG 

Mac. AH 

WClv 

M'Cle. A Vo 

Macfarlane 

Mad. & Rob 

Macpli. ((’t. of ScKH.) ... 

Mac(]. 

Macr. 

Mad 

Madd 

Madd. AG 

Madox 

Madox, Exch. ... 

Mag. 

Man. AG. 

Man. A Ry. K. R. 

Man. A Ry. M. C, 

Man. L. J. 

Man. L. R 

Man. R. innp, Wot)d ... 
Mans. 

Mar. L. C 

March 

Morr 

Marsh. ... 

Marsh 

Maya 


Meg. 

Men. 


Mer. 

MUw. ... 
Mod. Rep. 
Mol. 

Moat. 
Mont. A A. 


Menzie’s Reports of the Supremo Court of the Cape of Good 

Hope, 1828—1850 

Maule and Selwyn’s Reports, King’s Bench, 6 vols., 1813 — 1817 
Mecson and Wclsby’s Reports, Exchequer, 16 vols., 1836 — 1847 
Montreal (Jondcnsed Reports 
Madras High Court Reports 

Montreal Law Reports, King’s Bench or Queen’s Bench 
Montreal Law Rei)orts, Superior Court ... 

Martin’s Repoi’ts of Mining Cases 
Macasscy’s New Zealand Reports 

Mncnaghten and Gordon’s Reports, Chancery, 3 vols., 1849 — 

1852 

Macrae and H<jrtslet’s Insolvency Cases, 1 vol., 1847 — 1852 ... 
M‘(^leland’s Reports, Exchequer, 1 vol., 1824 ... 

M‘(-lelaudand Youngo’s Reports, Exchequer, 1 vol., 1824 — 1825 
Macfarlane’s Jury Trials, Court of Ses.sion (Scotland), 3 parts, 

1838—1839 

Muclean and Robinson’s Scotch Appeals (House of Lords), 1 

vol., 1839 

Mae])heiKon, Court of Session (Scotland), 3rd series, 11 vols., 

1862—1873 

Maccpieen’s Scotch Appeals, House of Lords, 4 vols., 1819 — 1865 
Maomry’s Patent (’ases, 2 parts, 1847 — 1856 
Madras High Court Rejiorts 

Maddock’s Reports, Chancery, 6 vols., 1815 — 1821 
Maddock and Geldart's Rei)ort8, Chancerv, 1 vol., 1819 — 1822 

(Vol. VI. of Madd.) .‘ 

Madox’s Eormularo Anglicanum ... 

Madox’s History and Antiquities of the Exchequer, 2 vols. ... 
Magistrate and Municipal and I’arochial Lawyer, London. 

5 vols., 1848—1852 

Manning and Granger’s Reports, Common Pleas, 7 vols., 

1840- 1845 

Manning and Rylnnd’s Reports, King’s Bench, 5 vols., 1827 — 

1830 

Manning and Ryland’s Magistrates’ Cases, 3 vols., 1827—1830 
Manitoba I^aw Journal 
Manitoba l>aw Reports 
Manitoba Reports Innp, Wood 

Manson’s Bankruptcy and Company Coses, 21 vols., 1893 — 1914 
Maritiine l^w Reports (Crockford), 3 vols., 1860 — 1871 
March’s Reports, King’s Bench and Common Pleas, 1 vol., 

1639— 1642 ... ... 

Hay A Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 ... 
Mai’shall’s Rep(»rt,s, Common Pleas, 2 vols., 1813—1816 
Mamhairs Reports ... 

Maynaixl’s Reports, Exchequer Memoranda of Edw. I. and 
V ear Books of Edw. IL, Year Books, Pai‘t I., 1273 — 1326 ... 

Megone’s Companies Acts Case's, 2 vols., 1889 — 1891 

Menzie’s Reports of the Supivme Court of the Cape of Good 

Hope, 1828— 1850 

Morivale’s Reports, Chancery, 3 vols., 1815—1817 

Milward’s Ecclesiastical Reports (Ireland), 1 vol., 1810 — 1843 

Modern Reports, 12 vols., 1669 — 1755 

Molloy’s lUmort’s, Chancery (Ireland), 3 vols., 1808 — 1831 ... 

Montagu’s Keiwts, Bankruptcy, 1 vol., 1829 — 1832 ... 
Montagu and Ayrton’s Reports, Bankruptcy, 3 vols., 1832 — 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 
Can. 
Ind. 

Can. 

Can. 

Can. 

N.Z. 


Eng. 

Eng. 

Eng. 

Eng. 


Scot. 

Scot. 

Scot. 

Scot. 

Eng. 

Ind. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ind. 

Eng. 

Eng. 

8. Af. 

Eng. 

Ir. 

Eng. 

Ir. 

Eng. 

Eng. 
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SCoiit* A S« ••• ••• 

& Ch* ••• • ••• 

Mont. & M. 

Mont. D. De O. 

Moo. & P. 

Moo. & S 

Moo. Ind. App. 

Moo. P. C. C 

Moo. P. C. C. N. 8. ... 

Mood. & M. 

Mood. & R 

Mood. C.C 

Moore, C. P. 

Moort*. K. B. 

Mor. Diet. 

Morr. 

Mos. 

Mun. Rep. 

Murd. Epit. 

Murp. & H. 

Murr. 

My. iS: Cr 

My. At K 

N. (preceded bv date) ... 

K. A. C’. ... * 

N. A. 8 

N. B. I)i- 

N. B. Eq. Rep 

N. B. ]«. 

N. B. R. (All.) 

X. B. R. (Bor.) 

N. B. R. (< ail.) 

N. B. R. (C1iip.) 

N. B. R. (Ban.) 

N. B. R. (Kerr) 

X. B. U. (P. \ B.) 

X. B. R. (P. AT.) 

X. B. R. (Pug.) 

X. B. R. (Trij.) 

X. L. R. .. 

X. 8. R 

X. 8. R. ((’och.) 

X. 8. R. ((J. A It.) 

X. 8. R. (Jame.s) 

X. 8. R. (Old.) 

X. 8. R. (R. A C.) 

X. 8. R. (R. A (J.) 

X. 8. R. (Thorn.) 

X. 8. W. Adni. or Ad. ... 

X. 8. W. B 

X. 8. W. Bkpty. C’a.s. ... 

X. 8. \V. Eq 

X. 8. W. Ind. Arbtn. Can, 

X. S. W. L. R 

X. 8. W. Land App. Cts. 
X. 8. W. 8. ('. R. (Eq.) 
X. 8. W. 8. C. R. (L.) ... 
X. 8. W. 8. C. R. X. 8. 
N. 8. W. W. X. 

X. W 

N. W. T. R 

N. Z. Jur. 

N. Z. Jut. Mining Law 

N. Z. .Tur. X. 8 

N. Z. L. R 

X. Z. L. U. C. A. 

Nete 

Xev. A M. K. B. 

Xev. AM. M. 

Xev. A P. K. B. 

Kev. A P. M. C. 

New Mag. Cas 


Montagu and Bligh's Reports, Bankruptcy, 1 vol., 1832 — 1833 
Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 1838 — 1840 
Monta^ andMacarthur'slli^ports.Bankniptcy,! vol., 1820'-- 1830 
Montagu, Deacon, and De Box’s Reports, Bankniptcy, 3 vols., 

1810—1814 

Moore and Payne's I{e|K>rt.s, Oominon Pleas, o vols., 1827 — 1831 
Mooih? and Scott's Reports, ('oniinon Pleas, 4 vols., 1831 — 1831 
Moore’s Indian Appt'iU ( Vusc's, Privy (\>iineil, 14 vols., 1830 — 1872 
Moore's Privy Council Casc‘s, 15 vols., 1830 — 1803 
Moore’s Privy Council ('a.ses, Xew Series, 9 vols., 1802 — 1873 
Moody and Malkin’s Reports, Nisi l*rius, I vol., 1820 — 1830 ... 
Moody and Robinson’s Reports, Nisi Prius, 2 vols., 1830 — 1841 
Moody’s Crown Casc*.s Rest^rvetl, 2 vols., 1821 — 181 1 ... 

J. B. Mooi't?'s Re|>orts, Cotninon Pleas, 12 vols., 1817 — 1827 ... 
Sir F. Moor<‘'s Rei>orts, King's Bench, fol., I vol., 1485 -1020 
Morison's Dictionarv of DecLsions, Court of Session (Scotland), 

43 voLs., 1532—1808 

Morrell's Reports, Bankniptcy, 10 vols., ISSl- 1803 ... 
Moseley's Reports, ('hanct'iy. fol., 1 vol., 1720— 1730 ... 
Municipal Reports ... 

Murdoch’s Epitome 

Murphy and llurlstone's Reports, Exclieijia*!’, I vol., 1837 
Murray’s Rt'ports, Jury (Vmrt (Scotland), 5 vols., 1810— 1830 
Mylnc and Crnig'.s Reports, Chancery, 5 vols., 1835 — 1841 
Mylnc and Keen’s Rejjorts, Chancery, 3 vols., 1832 — 1835 


Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng, 

Eng. 

Eng. 

Eng. 

Eng. 


Scot. 
Eng. 
Eng. 
Can. 
Can. 
Eng. 
Scot . 
I'hig. 
Eng. 


Xortlierii Indaiid T^w Reports, 1025 - (curreid ) (r.f/.. ( 102.‘>! X.) 
Xativi* Ai>peal Ca.s«‘S 

Nichols and 8t<»p’s Reports (Tasmania) ... 

Xew Brunswick Digest (St<‘vens) 

Xew Brun.swiek Equity Reports ... 

Xew Brunswick Report.s ... 

Xew Brunswick Reports (.Vilen) ... 

XT*w Brunswick Reports (Berlon) 

Xew Brunswick Reports (Carleton) 

Xew Brunswick Reports ((’liipman) 

Xew Brun.swiek Reports ( llannay) 

Xew Brunswick Reports ( Kerr) ... 

New Brunswick Rejiorts (Piigsley and Burhidge) 

Xew Brun.swiek R<‘ports (Pugsh'y and Trueman) 

New Brunswa k Rep(»rls (Pug.sley) 

New BrunsM'iek Beport.s (Tru<‘man) 

Natal l.»fiw Reports 

Nova Seolia Reports 

X'’ova Scotia Reports ((’ochran) ... 

Nova Scotia Rejioris ((Jehlert A Russell) 

Nova Scotia Reports (James) 

X’’ova Scot ia Reports (Ohlrights) ... 

Nova Scotia Reports (Rus.sc|| and Chesley) 

X'’ova Scotia R<*ports (Ru.s.scll and (iekl(Tt) 

Nova Scotia Reports (Tliom.son) ... 

Xew South Wales Reports, Admiralty ... 

New Sciuth Wales Reports, Bankruptcy 
Xew South Wales Bankruptcy Cas<*s 
Xew Scujtli Wales Renorts, Equity 
Xew South Wales Industrial Arbitration Cas(?.s 
Xew South Wales Law R€‘poi*tH ... 

X"ew South Wales I.«aud Appeal Courts ... 

New" Soutli Wales Supreme Court Reports (Equity) ... 

Xew" South Wales Supreme (.'oui’t Reports (l^aw) ... 

Xew South Wales Supreme Court Reports, N<‘W S<*ries 
Xew South Wales Weekly Xot/cs ... 

North- Western Provinccjs High Court Reports ... 

X'orth-West Territories Reports ... 

Xew Zealand Jurist 

Xew Zealand Jurist Mining Law ... 

New Zealand Juri'-t, Xew Series 

Xew Zealand Law Reports, 1883 — (current) 

New Zealand Law Reports, Court of Appeal, 5 vols., 1883 — 1887 
Nelson’s Reports, Clianccry, 1 vol., 1(525 — 1603 
Nevile and Manning’s Reports, King’s Bench, 6 vols., 1832 — 1836 
Xevile and Manning’s Magistrates’ CaiSis, 3 vols., 1832 — 183(5 
Xevile and Perry’s Reports, King’s Bench, 3 vols., 183(1—1838 
Xevile and Perry’s Magistrates’ Cases, 1 vol., 18.36 — 1837 
Xew Magistrates’ Cases (Bittleston, Wise and Parnell), 5 vols., 
1844—1850 


Ir. 
S. Af. 
Tasmania 
( ’an. 
Can. 
Can. 
(’an. 
Can. 
(’an. 
(’an. 
(’an. 
(’an. 
(’ail. 
(’an. 
(’an. 
(’an. 
S. Af. 
(’an. 
(’an. 
(’an. 
Can. 
(’an. 
( 'an. 
(’an. 
< ’an. 
Aus. 
A us. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus, 
Ind. 
(’an. 
X.Z. 

x.z. 

X.Z. 

x.z. 

x.z. 

Eng. 

Eng. 

i:ng. 

Eng. 

Eng. 

Eng. 
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xxiy Reports included in this Work and their Abbreviations. 


New Pract. Cat. 
New Rep. 

New Sees. Cas. 


Nfld. L. n. 
Nolan 

Notes of Cases 
Noy 


New Practice Cases (Bittleston and others), S vols., 1844 
New Reports, 6 vols., 18C2 — 1865 ... ••• ••• 

New Sessions Magistrates’ Cases (Carrow, Ilamerton, 
etc.), 4 vols., 1844r-— 1851 

Newfoundland Reports ... • * 

Nolan’s Magistrates’ Cases, 1 vol., 1/91 — 1/93 ... ••• 

Notes of Cases in the Ecclesiastical and Maritime Courts, 7 

1841__1850 

Noy’s Reports, King’s Bench, fol., 1 vol., 1558 1049 


-1848 

Allen, 

vols.. 


Eng. 

Eng. 


Eng. 


Nfld. 


Eng. 


Eng. 

Eng. 


O. B. F. 

O. B. 8. P. 

O. Bridg. 

O. F. S. 

O. L. R. 

O’M. & II. 

O. P. IJ. 

O. R 

O. R 

O. K. C 

O. H 

O. W. N. 

(). W. It. 

Old 

Ont. I)ig. 

Owen 

P. (preceded by date) 

V. ^ B 

P. ^ T 

P. Cas. ... 


P. 1). 


P. E. I. ... 

P. R 

]». AVni.s. 

Palm. 

I’ark. 

Pat. A])p. 

Pater. App. 
Poako 
Peake, Add. Cas 
Peek. 

Pelham ... 

Per. & Dav. 
l»er. A; Kn. 

Ver, C. 8. 

Per. 1*. ... 

Ph. 

Phil. El. Cos. 
Phillim. ... 
Phillim. Eccl. Ju 
Phip. 

Pig. iSs R. 

Pitc. 

Plowd. ... 

Poll. 

Poph. 

Pow. R. & 1). 
Pratt ... 

Proc. Ch. 

Price 
P^ico 
Pug. 

Py. R. ... 


Ollivier Bell and Fitzgerald’s Reports 

Old Bailey Session Papers 

Sir Orlando Bridgman’s Reports, Common Pleas, 1 vol., 1060 — 

IGOO 

Reports of the High Court of the Orange Free State, 1879 1883 

Ontario Law Reports ••• ••• ••• 

O’Malley and llardcastlo’s Election Cases, 1809 — (current) ... 
South African Law Rcports,Orange Free State Provincial Division 
Ontario Reports 

Official Reports of the South African Republic, 1894 — 1899 ... 
Reports of the High Court of the Orange River Colony 
Tipper Canada Queen’s Bench, Old Scries 
Ontario Weekly Notes 
Ontario Weekly Reporter ... 

Nova Scotia RepoH^ (Oldrights) ... 

Digest of Ontario Case Law, 4 vols., 1823 — 1900 

Owen’s Reports, King’s Bench and Common Pleas, fol., 1 vol., 

1557—1014 

Law Reports, Probate, Divorce, and Admiralty Division, since 

1890 (c.flT., [1891] P.) 

New Brunswick Reports (Piigsley and Burbidge) 

New Brunswick Law Reports (Pugsley and Trueman)... 

I’rizo Cases Ileard and Decided in the Prize Court During the 


Creat War, 3 vols., 1914—1922 Eng. & Col. 

Law Reports, Probate, Divorce, and Admiralty Division, 15 

vols., 1875 — 1890 ... ... ... ... ... ... Eng. 

Prince I'aI ward Island Reports ... ... ... ... ... Can. 

Ontario Practice ... ... ... ... ... ... ... Can. 

Pcero AVilliaras’ Reports, Chancery and King’s Bench, 3 vols., 

1095-1735 Eng. 

Palmer’s Reports, King’s Bench, fol., 1 vol., 1019 — 1029 ... Eng. 

I’arker’s Reports, Exchequer, fol., 1 vol., 1743 — 1707 ; App. 

1078—1717 Eng. 

Pat on’s Scotch Appeals, IIouso of Lords, C vols., 1720 — 1822 Scot. 

I’alci’son’s Scotch Appeals, House of Ix)rds, 2 vols., 1851 — 1873 Scot. 

I'eako’s Reports, Nisi Prius, 1 vol., 1790 — 1794 ... ... Eng. 

Peake’s Additional (’ascs, Nisi Prius, 1 vol., 1795 — 1812 ... Eng. 

Pockwell’s Election Ca.ses, 2 vols., 1803 — ISOC ... ... ... Eng. 

IVlham (S. A.) Reports ... ... ... ... ... ... Aus. 

3 *erry and Davison’s Reports, Qucen*.s Bench, 4 vols., 1 838 — 1 84 1 Eng. 

I’crry and Knapjt's lilection Cases, 1 vol., 1833 ... ... Eng. 

IV'rrault’s Counseil Superieur ... ... ... ... ... t^an. 

P/Trault’s Prdvost <5 do Quebec, 1720 — 1750 ... ... ... Can. 

Phillips’ Reports, Chanccr>% 2 vols., 1841 — 1849 ... ... Eng. 

J’liiliiips’ Election Ca.scs, 1 vol., 1780 ... ... ... ... Eng. 

.T. Phillimoro's Ecclesiastical Reports, 3 vols., 1809 — 1821 ... I^ng! 

Sir R. Phillimore’s Ecclesiastical Judgment. s, 1 vol., 1807 — 1875 Eng! 

Phipson’s Digest of Natal Reports, 1858 — 1859 S. Af. 

I’igott and Rodwell’s Registration Cases, 1 vol., 1843 — 1845 ... Eng! 

Pitcairn’s Criminal Trials (Scotland), 3 vols., 1188 — 1024 ... Scot. 

l’lowd(*ii’s Reports, fol., 2 vols., 1550—1580, and Plowdeii’s 

Queries, Vol. I Eng. 

Pollcxfcn’s Reports, King’s Bench, fol., 1 vol., 1070—1082 ... Eng! 

Popham’s Reports, King's Bench, fol., 1 vol., 1591 — 1027 ... Eng! 

Power, Rodwell, and Dew’s Election Coses, 2 vols., 1848 — 1850 Eng! 

Pratt’s Supplement to Bolt’s Poor Iaws, 1833 Eng! 

Pix'cedeiits in Chancery, fob, 1 vol., 1089 — 1722 ... ... Eng! 

1‘rice’s Reports, Exchequer, 13 vols., 1814 — 1824 ... ... Eng! 

Price’s Mining Commissioners’ Cases ... ... ... ... Can! 

New Brunswick Reports (Pugsley) ... ... ... ... Can! 

Pykes’ Lower Canada Reports ... ... ... ... ... Can! 


N.Z. 

Eng. 

Eng. 
S. Af. 
Can. 
Eng. 
8. Af. 

Can. 
S. Af. 
8. Af. 
Can. 
Can. 
(’an. 
Can. 
Can. 

Eng. 

Eng. 

Can. 

Can. 


Q. B 

Q. B. (preceded by date) 


(Queen’s Bench Reports (Adolphus and Ellis, New Seriis), 

18 vols., 1841—1852 

IjSW Reports, (Queen’s Bench Division, 1891 — 1901 (c.g., [1891] 


Eng. 

Eng. 
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Q* B* B* ••• ••• 

Q« J*» ••• ••• ••• 

Q. Xi* J« ••• ••• ••• 

Q. li. B 

Q. L. B. (Bcor) 

Q. P. B 

Q. B. (Vol.) K. B. or Q. B. 

Q. B. (Vol.) S. C. 


Q. S. C. B. 
Q. S. B. ... 
Q. W. N. 


Ijaw Beports, Queen’s Bench Division, 25 vols., 1875 — 1800 ... 
Queensland Justice of Peace Beports 

Queensland Law Journal and Beports, 11 vols., 1870—1001 ... 
Quebec Law Beports 

Queensland I^^aw Beports by Beor, 1870 — 1878 
Quebec Practice B eports ... ... ... ... ... 1 1 1 

Bapports Judiciaries de Quebec, ('our du Banc du Boi, 1802— 
(current) ... 

Bapports Judiciaires do Quebec, Cour SupiSricure, 1802 — 
(current) ... 

Queensland Supreme Court Beports, 5 vols., 18()0 — 1881 
Queensland State Beports 
Weekly Notes, Queensland 


Eng. 

Aus. 

Aus, 

Can 

Aus. 

Can. 


Can. 


Can. 

Alia 

Aus. 

Aus. 


B 

B 

B. (Ct. of Sess.)... 


B. A. C 

B. & C 

B. & G 

B. C 

B. do J. ... 

B. de L. ... 

B. E. D. 

B. E. D. 

B. .T. B. Q. 

B. L. N. H. 

B. L. O. S. 

B. P. C 

B. B 

Bast. 

Bayn 

Beal Prop. Cas. 
Hep. Ch. 

Kep. in C. of A . . . . 
lies. & Eq. J ud. 
Beserv. C’as. 

Bick. &M. 

Bick. & 8. 


Bidg. L. A S. 


Bidg. Pari. Bcp. 

Bidg. iemp, II. ... 

Bitcli. Eq. Bep. 

Bob. Eccl. 

Bob. L. A W. ... 

Robert. App. 

Kobin. App. 

Boll. Abr. 

Boll. Bep. 

Bom. 

Boscoc’s B. C. ... 
Bose 

Boss, L. O. 

Bowe 
Bui. Cas. 

Buss. 

Russ. AM. 

Buss. A By. 

Bus. E. B. 

By. A Can. Ca.s. 

By. A Can. Tr. Cas. 
By. AM. 

Byde A K. Rat. App. 
Ryde, Rat. App. 


The Reports, 15 vols., 1893 — 1895 

Boscoe’s Reports of the Supreme Court of the Capo of Good 

Hope, 1861—1867, 1871—1872, 1877—1878 

Rettio, Court of Session Cases (Scotland), 4th scries, 25 vols., 

1873—1898 

Bamsay, Appeal Cases 

Nova Scotia Beports (Bussell A Clicaley) 

Nova Scotia Beports (Russell and (loldert ) 

La Bevue Critique do Lt'^gislation et de Jurisprudence do (*anada 
Revue de Jurisprudence ... 

Revue de Lc^gislation ct do Jurisprudonco, 3 vols., 1815 — 1848 
New South Wales, Reserved and Equity Decisions 
Ritchie’s Equity Decisions (Bussell) 

Quebec Revised Beports ... 

Bevue Legale, New Series, 1895— (current) 

Revue L<5gale, Old Series, 2 1 vols. , 1 869 — 1892 ... 

Beports of Patent Ca.ses, 1881 - (eurr(‘nt ) 

Revised Beports 
Bastell’s Entries 

Bayner’s Tithe Case.s, 3 vols., I.*)?;") - 17S2 
Beal Proper! y ( 'ases, 2 vols., j 84 3 — 1 847 
Beports in Chancery, fol., 3 vols., 1615 — 1710 ... 

Bei)orts in Courts of Ajqieal 

New South Wales Reserved and lOtpiity Judgments ... 
Reserved Cases 

Rickards and Michael’s Locus Standi Ke])orts, 1 vol., 1885 - 1889 
Rickards and Saundens’ liocus Standi Jleports, 1 vol,, 1890 — 

1894 

Ridgeway, Lapp, and Sehoale.s’ Beports (Ireland), 1 vol., 1703 — 

1795 

Ridgeway’s ParliaincMitary Reports (Ireland), 3 vols., 1784 — 

1706 ^ 

Ridgeway’s Reports trnq). llardwicke, 1 vol., King’s Bench, 

17:13—1736; Chancery, 1711—1746 

Ritchie’s E(iuity Reports ... ... ... ... ^... 

Robertson’s Eceh'siast ie/d Jh'ports, 2 vols., 1844 — 185.3 
Roberts, Ivc^eming, and ^^’allis’ New County Court Cases, 1 vol., 

1849—1851 

Robertson’s Scotch Appeals, IIous(‘ of lx)rds, 1 vol., 1709 — 1727 
Robinson’s Scotch Aj)i)eals, House of Ix>rds, 2 vols., 1840 — 1811 
Kolle’s Abridgment of tiie Common Law, fol., 2 vols. ... 

Rolle’s ReporLs, King’s Bench, fol., 2 vols., 1614 -1625 
Uomilly’s Notes of (-ases in Equity, 1 i)arl, 4772 — 1787 
Boscoc, Digest of Building Case.s 
Rose’s Reports, Bankruptcy, 2 vols., 18J0- -1816 
Ross’s Ivcading Cases in Commercial Law (Kngland arnl Scot- 
land), 3 vols. 

Rowe’s Reports (England and Ireland), 1 vol., 1798 — 1823 ... 

( ’ampbell’s Ruling ( 'ases, 25 vols. 

Russell’s Reports, Chancery, 5 vols., 1824 - 1829 
Ku.sscll and Mylne’s Reports, Chancery, 2 vols., 1829 - 1833 ... 
Russell and Ryan’s Crown Cases Reserved, 1 vol., 1800 — 1823 
Bussell’s Election Reports... ... ... ^ ... 

Railway and Canal Cases, 7 vols., 1835 — 1854 ... 

Railway and Canal TralTic Caseys, 1855 — (current) 

Ryan and Moody’s Beports, Nisi Priu.s, 1 vol., 1823—1826 ... 

Byde and Konstam’s Reports of Rating .Appeals, 1 vol., 1891— 

1904 

Ryde’s Rating Appeals, 3 vols., 1871 — 1893 


Eng. 
8. Af. 


Scot. 
Can. 
Can. 
( ’an. 
Can. 
Can. 
Can. 
Aus. 
Can. 
(^an. 
Can. 
Can. 
Eng. 
Eng. 
I5ng. 
Eng. 
Eng. 
Eng. 
N.Z. 
Aus. 

Jr, 

Eng. 


Eng. 


Ir. 


Ir. 


Eng. 

Vviwt. 

Eng. 

Eng. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 


S. 

S. A. L. J. 


Seai'le’s Reports of the Supreme Court of the Cape of Good Hope 
South African Law .Toumal 


S. Af. 

8. Af. 



xxvi Reports included in this Work and their Abbreviations. 


s. A. L. r. 
S. A. L. K. 
S. A. li. ... 


S. A. S. B. 


s. c. 


R. C. (preceded by date) 

S. C. (II. L.) (preceded 
by date). 

S. C. (J.) (preceded by 
daUO. 

R. C. K 

R. L. T 

R. Q. K 

R. K 

S. K. C 

R. R. N. R. W 

R. R. Q 

R. V. A. K 

Raint 

Ralk 

Ra«k. L. R 

Rau. A Rc. 

Rauiid. 

Raund. A A . 

Raund. A R. 

Raund. A 

Raund. AM 


Rav. 

Ra/. 

Rc. Jur. ... 

Rc. L. R. 

Rc. R. It. 

Rch. Alucf. 

Rcoi i 

Rcott, N. Jl. 

Rea. A Rin. 

Rcl. (’as. (Ml. 

Relwyn’s N. 1*. ... 
Rchh. ('aw. K. 13. 
Rett. A Rein. 

Rh. ((H. of 

Rh. AMacl. 

Sh. Dig 

Rh. Just. 

Rh. Rc. App. 

Rh. TelndCl. ... 
Rhep. Touch. 
Rhow. 

Rhow. Pari. Cas. 
Rid 


Sim. 

Sim. A St. 
Sim. N. R. 
Skin. 

8m. A Bat. 


Sm. A O. 

Smith, K.B. ... 
RmiUi, L. C. ... 
Smith, Reg. Cas. 
Smytlie ... 

Sol. Jo 


South Australian Law Reports 

South African Law Reports ... ... ... ... ••• 

Reports of the High Court of the South Africa. Repubhe, 1881 

—1892 ... 

South Australian State Reports, since 1921 (e,g., [1921] 

S. A. S. R.) ^ ••• ^ - 

Reports of the Supreme Court of the Cape of Good Hope from 

3880 

Court of Session Cases (Scotland), since 1906 (c.flr., [1906] S. C.) 
Court of Session Cases (Scotland) (House of Lords), since 1906 

{e.g„ (3906] R. C. (H. L.)) 

Court of Justiciary Cases (Scotland), since 1906 (e.g., [1906] S. C. 

(J.)) 

Canada, Supreme Court Reports ... 

Scots Law Times, 3893 (current) ... 

Queensland State Reports 

Reports of the High Court of Southern Rhodesia 
Stuart’s Ijower ( 'anada Reports ... 

New Routli Wale.s, Stale Reports 
(lueonsland Reports, Ruim‘ine Court 
Rtuart/s V ice- A dmiral ty Report s ... 

Saint’s Digest of Registration (Ja-ses, 1843 — 1906, 3 vol. 
Salkeld’s Reports, King’s Bench, 3 vols., 1689 — 1712 ... 
Saskatchewan I^aw Reports 

Sau8(?c and Scully’s Rei^orts, Rolls (Jourt (Ireland), 1 vol., 1837 
—3 840 


Saunders’s Reports, King’s Bench, 2 vols., 1666 — 1672 
Saund(‘rH and Austin’.s Ixicus Standi Reports, 2 vols., 1895 — 1904 
Saundtjrs and Bidder’s Locus Standi Reports, lOO.") — (current) 
Saunders and ( Vile’s Reports, Bail (burt, 2 vols., 1836 — 3848 ... 
Saunders and Maenie’s County (V)urts and In.solvency Cases 
(County CVmrt.s Cases and Appeals, \'ols. 11. and 111.), 2 vols., 

3 802—1858 

Savil(‘’s Reports, CVmimon Pleas, fol., 1 vol., 1580 — 1591 
Saver’s Reports, Jving’s Bench, fol., 1 vol., 1751 — 1756 

Scottish .lurist, 46 vols., 382t» -1873 

Scottish 1 jaw He])ort(5r, 3865 -(current) 

Scots R(‘vised Reports 

SchoaK‘s and L froy's Rejjorts, Chancery (Ireland), 2 vols., 
3802 - 1806 


Scott’s Rejiorts, (’onunon Pleas, 8 vols., 1831 — 1840 ... 

Scott’s N(‘W Jteports, Coininon i*h‘as, 8 vols., 1830 — 1845 
S(*arl(* and Smith’s R(‘ports, Probate and Divorce, 1 vol., 1859 — 

1860 

S(‘lect (Vises in Chancery, fol., 1 vol., 1685 — 1698 (Pt. HI. of 
(Vis. in Cli.) 

S<‘lwyn's Abridgement of the Law of Nisi Priu.s 

Sessions Setlli'in<*nt Cases, King’s Bench, 2 vols., 1710 — 1747 

Ca.ses jnljudged in Jv. 13. concerniiig Settlements A Removals, 

1 vol., 1710- 1742 

Shaw, Court of Session Cases (Scotland), 1st series, 16 vols., 

1821 -1838 

Shaw and Maclean’s Scotch Appeals, House of L)rd.s, 3 vols., 

1835 - 18,38 

P. Shaw’s Dige.st oi Decisions (Scotland), ed. by Bell and 

Lamoiul, 3 Mils., 3 726— 1868 ... 

P. Shaw’’s Jiustieiary Decisions (Scotland), 1 vol., 1819 — 1831 
P. Shaw’s Scotch Ajipeals, House of Ix^rds, 2 vols., 1821—1821 
I*. Shaw’s 3V‘iiid Court Decisions (Scotland), 1 vol., 1821 — 1831 
Sheppard’s Touchst-one of Common Assurances 
Shower’s Reports, King’s Bench, 2 vols., 1678 — 1695 ... 
Shower’s (^nses in Parliament, fob, 1 vol., 1694 — 1699... 
Siderlln’s Reports, King's Bench, Common Pleas and lExchequer, 

fob, 2 vols., 1657—1670 

Simons’ Rei>orts, Chancery, 17 vols., 1826 — 1852 

Simons and Stuart’s Reports, Chancery, 2 vols., 1822 — 1826... 
Simons’ Reports, Chancery, New Series, 2 vols., 1850 — 1852 ... 
Skinner ’.s Reiiorts, King’s Bench, fob, 1 vob, 1681 — 1607 
Smith and Batty’s Reports, King’s Bencli (Ireland), 1 vob, 

1824—1825 

Smale and OilTard’s Reports, Chancery, 3 vuD., 1852 — 1857 ... 
J. P. Smith’s Reports, King’s Bench, 3 vols., 1803 — 1800 
Smith’s fading Cases, 2 vols. 

(V Ij. Smith’s Registration Cases, 1895 — (current) 

Smvthe’e Reports, Common Pleas (Ireland), 1 vob, 1830 — 1840 
Solicitors* Journal, 1856 — (current) 


Aus. 
S. Af. 

S. Af. 

Aus. 

S. Af. 
Scot. 

Scot. 

Scot. 
Can. 
Scot. 
Aus. 
S. Af. 
Can. 
Aus. 
Aus. 
Can. 
Eng. 
Eng. 
Can. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 


Scot. 

Scot. 

Scot. 

Scot. 

Eng. 

Eng, 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 
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Spence 

Spinks 

St. R. Qd. (preceded by 

date) 

Stair Rep. 

Stark 

State Tr. 

StateTr. N. S. 

Stewart 

Stockton... 

Story 

Stra. 

Stu. M. & P 

Stuart 

Stuart, Adm. 

Stuart, Adm. N. S. 

Stuart, K. B 

Sty 

Sw. 

Sw. & Tr 

Swan. 

Swin. 

Symo 


Spence’s Equitable Jurisdiction of tlie Court of Chancery 
Spinks’ Prize Court Cases, 2 parts, 1854 — 1856 

Queensland State Reports, since 1902 (c.^r., [1902] St. R. Qd.) 
Stair’s Decisions, Court of Session (Scotland), fol., 2 vols., 

1061—1681 ! 

Starkie’s Reports, Nisi Prius, 3 vols., 1814 — 1823 

State Trials, 34 vols., 1103 — 1820 

State Trials, New Series, 8 vols., 1820 — 1858 ... 

Stewart’s Nova Scotia Admiralty Reports, 1803 — 1813 
Stockton’s Vice- Admiralty Report and Digest ... 

Story’s Commentaries on Equity Jurisprudence 
Strange’s Reports, 2 vols., 1716 — 1747 ... 

Stuart, Milne, and Peddie’s Reports (Scotland), 2 vols., 1851 — 

1853 

Sessions Cases (Stuart) 

Stuart’s Vice-Admiralty (Lower Canada) Cases, 1830 — 1850 ... 
Stuart’s Vice-Admiralty (Lower Canada) Cases, 2nd series, 1859 

—1874 

Stuart’s Reports of Cases in King's Bench, etc. (Lower Canada), 

1810—1835 

Style’s Reports, King’s Bench, fol., 1 vol., 1040 — 1055 

Swabey’s Report, Admiralty, 1 vol., 1855 — 1859 

Swabey and Tristram’s Reports, Probate and Divorce, 4 vols., 

1858—1865 

Swanston’s Reports, Chancery, 3 vols., 1818 — 1821 
Swinton’s Justiciary Reports (Scotland), 2 vols., 1835— 1811 ... 
Symc’s Justiciary Reports (Scotland), 1 vol., 1820 — 1829 


Eng. 

Eng. 

Aus. 

Scot. 

Eng. 

Eng. 

Eng. 

(^an. 

Can. 

Eng. 

Eng. 

Scot. 

Scot. 

Can. 

Can. 

Can. 

Eng. 

Eng. 


Eng. 

Eng. 

*ot, 

Scot, 


T. & M. ... ... Temple and Mew’.s Criminal Appeal Casc.s, 1 vol., 1818 - 1851 Eng. 

T. II. ... ... ... Reports of the Witwatersrand High C'ourt (Transvaal Colony), 

1902—1909 S. Af. 

T. Jo. ... ... ... Sir T. Jones’s Reports, King's Bench and Common Pleas, fol., 

1 vol., 1007 — 1085 ... ... ... ... ... ... Eng. 

T. L. ... ... ... Reports of the Witwatersrand High Court (Transvaal Colony), 

1910— (current) S. Af. 

T, L. R. ... ... ... The Times Law Reports, 1884 — (current) ... ... ... Eng. 

T. P. ... ... ... Reports of the Supreme Court of the Transva.al, ItMO (cumnit) H. Af. 

T. P, D. ... ... ... South African I^iw Reports, Transvaal Provineial Division ... 8. Af, 

T. Raym. ... ... Sir T. Raymond’s Reports, King’s Bench, fol., 1 vol., 1000 — 

1083 Eng. 

T. S. ... ... ... Reports of the Supreme Court of the Transvaal, 1902 — 1909... 8. Af. 

Taml. ... ... ... Tamlyn’s Reports, Rolls Court, 1 vol., 1829 — 1830 ... Eng. 

Tas. L. 11. ... ... Tasmanian l^aw Reports ... ... ... ... Aus. 

Taunt. ... ... ... Taunton’s Reports, (’ommon Pleas, 8 vols., 1 807 — 1819 ... Eng. 

Tax Cas. ... ... Tax Cases, 1875 — (cummt) ... ... ... ... ... Eng. 

Tay. ... ... ... Taylor’s King’s Bench Reports ... ... ... ... ... Can. 

Temp. Wood ... ... Manitoba Reports fcnijy. Wood ... ... ... ... ... (’an. 

Term Rep. ... ... Term Reports (Durnford and East), fol., 8 vols., 1785 1800... Eng. 

Terr. L. li. ... ... Territories Law Reports ... ... ... ... ... ... (’an. 

Thom. ... ... ... Nova Scotia Reports (Thomson) ... ... ... ... ... Can. 

Toth. ... ... ... Tothill’s Transactions in Chancery, 1 vol., 1559 - 1016 ... Eng, 

Town St. Tr. ... ... Town.scnd, Modern 8tal-e Trials ... ... ... ... ... Eng. 

Trem. P. C. ... ... Tremaine Pleas of the Crown, 1 vol., 1067 ... ... ... Eng. 

Trist. ... ... ... Tristram’s Consistory Judgments, 1 vol., 1872 — 1890 ... ... Eng. 

Tru. ... ... ... New Brunswick Reports (Trueman) ... ... ... ... (’an. 

Tudor, L. C. Mere. T^w. Tudor’s Leading Oases on Mercantile and Maritime Law ... Eng. 

Tudor, L. C. Real Prop. Tudor’s Leading Cases on Real Propert y Eng. 

Turn. & R. ... ... Turner and Russell’s Reports, (7iancery, 1 vol., 1822 — 1825 ... Eng. 

Tyr. ... ... ... Tyrwhitt’s Repoi-is, Exch(»quer, .5 vols., 18.30 — 18.35 ... ... Eng. 

Tyr. & Or. Tyrwhitt and Granger’s Reports, Excliequer, 1 vol., 1835—1836 Eng. 

TJ. C. Jut. ... ... TTppcr Canada Jurist ... ... ... ... Can. 

U. C. L. J. N. 8. ... Canada Law Journal, New Series, 180.5 — (current) ... ... Can. 

U. C. L. J. O. 8. ... Canada I-aw Journal, Old Stories, 10 vols., 1855 1S61 ... (’an. 

U. C. R Upper Canada RepoHs, Queen's Bench Can. 

Udal Fiji I^w Reports (IJdal) Fiji. 

V. L. R. ... ... Victorian T^w Reports ... ... ... ... ... ... Aus, 

V. R. ... ... ... Victorian Reports ... ... ... ... ... ... ... Aus, 

V. R. (Adm.) ... ... Victorian Reports (Admiralty) ... ... ... ... ... Aus. 

V. R. (Eq.) ... ... \3ctorian Rciports (Equity) ... ... ... ... ... Aus. 

V. R. (LawO ... ... Victorian Reports (Law') ... ... ... ... ... ... Aus. 

Vaugh. ... ... ... Vaughan’s Reports, Common Pleas, fol., 1 vol., 1006 — 1073 ... Eng. 

Vent. ... ... ... Ventris* Reporta (Vol. I., King’s Bench ; Vol. II., Common 

Pleas), fob, 2 vols., 1668—1691 Eng. 



xxviii Reports included in this Work and their Abbreviations, 

Vcrn. ... ... ... Vernon’s Kcports, Chancery, 2 vols., 1680 — ^1719 ... ... Eng. 

Vem. & Scr Vernon and Hcriven’s RepoHs, King’s Bench (Ireland), 1 vol., 

1786-— 1788 ••• 

Ves. ... ... ... Vesey Jun.’s Reports, Chancery, 19 vols., 1789 — 1817... ... Eng. 

Ves. & B. ... ... Vesey and Beames’s Reports, Chancery, 3 vols., 1812 — 1814... Eng. 

Ves. Sen. Vesey Sen.’s Reports, 2 vols., 1747 — 1756 Eng. 

Vin. Abr. Viner’s Abridgment of Law and Equity, fol., 22 vols Eng. 

Vin. Hupp Supplement to Viner’s Abridgment of Law and Equity, 6 vols. Eng. 

W. Waiermeyer’s Reports of the Supreme Court of the Cape of 

Good Hope, 1857 S. Af. 

VV, A. L. R. ... ... West Australian Law Reports ... ... ... ... ... Aus. 

VV. A’B. A W Webb, A’Bcckett and Williams’ Victorian Reports Aus. 

W. A W. ... ... Wyatt and Webb ... ... ... ... ••• .*• ••• Aus. 

W. C. i\ Workmen’s (bmpensation Cases (Minton-Senhouse), 9 vols., 

1898—1007 , Eng. 

W. If. C. ... ... South African Law Reports, Witwatersrand High Court ... S. Af, 

W. Jo Sir AV. Jones’s Reports, King’s Bench and Common Pleas, fol., 

1 vol., 1620—1640 Eng. 

W. L. D. South African Law Reports, Witwatersrand Local Division ... S. Af. 

W. li. R. ... ... We.stern Law Reporter ... ... ... ... ... ... Can. 

W. Ji. T. ... ... Western lisw Times ... ... ... ... ... ... Can. 

W. N. (i>recoded by date) Law Reports, Weekly Notes, 1866 — (current) {e.g., [1866J W. N.) Eng. 

W. N. ... ... ... (blcutta Wecikly Notes ... ... ... ... ... ... Ind. 

W. R Weekly Reporier, .54 vols., 1852—1906 Eng. 

W. R ... ... Sutherland’s We(‘kly Reporter ... ... ... ... ... Ind. 

W. R. ... ... ... AV<‘(*kly Reporter, repoiiing cases in the Cape Provincial 

Division S. Af. 

W. W. A A'R Wvatt, Webb and A’Beckett Aus. 

W. W. R Western Weekly R(‘port.s Can. 

Wallis by Lyra? ... Wallis’ Reports, Chancery (Inland), 1 vol., 1766 — 1791 ... Ir. 

Weh. Pat. (’as. ... ... Webster’s Patent (’a.ses, 2 vols., 1602 — 1855 ... ... ... Eng. 

Welsh, Reg. (’as. ... Welsh’s Registry (’a.ses (Ireland), 1 vol., 1832 — 1840 ... ... Ir. 

Went. OIT. Ex. ... Wentworth’s 01Tie(‘ and Duty of Executors ... ... ... Eng. 

West ... ... ... West’s Rejiorts, House of Ijdrds, 1 vol., 1839 — 1811 ... ... Eng. 

West Ilaixl. ... West’s Rei)oHs (nap. I lardwicke. Chancery, 1 vol., 1736 —1740 Eng. 

W<^.st. ’rithe Cas. ... We.sterii’s Ixindoii Tithe (bses, 1 vol., 1592 — 1822 ... ... Eng. 

Whit/<^ ... ... ... While’s Justiciary Re]>ortH (Scotland), 3 vols., 1886 — 1893 ... Scot. 

Whit(‘ A Tud. Ti. V, ... White aud Tudor’s I/wling Cases in Equity, 2 vols. ... ... Eng. 

Wight ... ... ... Wightwiek’s R<‘ports, Exehequer, 1 vol., 1810 — 1811 ... ... Eng. 

Will. Woll. A Dav. ... Willinori*. Wcdlaston, and Davison’s Reports, Queen’s Bench 

and Bail Court, 1 vol., 1837 ... ... ... ... ... Eng. 

Will. Woll. A II. ... AVilhnor(', Wollaston, and Hodges’ Reports, Queen’s Bench and 

Hail Court, 2 vols., 1838 - 1839 ... ... ... ... Eng. 

Willes ... ... ... Willes’ Reports, (/otnmon Pleas, 1 vol., 1737 — 1758 ... ... Eng. 

Wilin. ... ... ... Wilmot’s Notes of Opinions and Judgments, 1 vol., 1757 — 1770 Eng. 

Wils, ... ... ... (j. Wil.sou’s Jteimrts, King’s Bench and (bmmon l*leas, fol., 

3 vols., 1712 — 1774 ... ... ... ... ... ... Eng, 

Wils. AS, ... ... AVilson and Shaw's Scotch Appeals, House of Lords, 7 vols., 

1825 — JS,35 ... ... ... ... ... ... ... Scot. 

AVils. Cli. ... ... J. Wilson’s Rei>orts, Chancery, 2 vols., 1818 — 1810 ... ... Eng. 

Wils. Ex. ... ... .1. AVilson’s lb‘ports, Kxchc<pu*r in Equity, 1 part, 1817 ... Eng. 

AVin. ... ... ... AVinch’s R (‘ports, Cominou J*l(‘as, fol., 1 vol., 1621 — 1625 ... Eng. 

AA^in. Bl. ... ... AVilliam Rlackstonc’s R(*port.s, King’s Bench and C’ommoii 

Pl(*a.s, fol., 2 vols., 1716 —1779 ... ... ... ... ... Eng. 

AVrn. Rob, ... ... AA'illiain Robiiison’s R<‘ports, Admiralty, 3 vols., 1838 — 1850... Eng. 

AVins. Saund. ... ... AVilliains’ Not (*s to Saun(hM*s’ Reports, 2 vols. ... ... ... Eng. 

AVolt*. A B. ... ... AVolfeivtaii and Rrlstowe’s Eh‘cticm (’a.ses, 1 vol., 1859 — 1864 Eng. 

AVoli’. A D. ... ... A\’oIfei*staii and Dew’s Election (5as(‘.s, 1 vol., 1857—1858 ... Eng. 

AVoll. ... ... ... AN'ollast oil’s Reports. Bail Court and Practice, 1 vol.. 1810 — 1841 Eng. 

AA’ood ... ... ... AWiud’s Tithe Cases, Exchequer, 4 vols., 1650 — 1798 ... ... Eng. 

Y. A. D. ... ... A’oung’s A’ ice- Admiralty Reports ... ... ... ... Can. 

Y. A V, (li. Cos. ... Youiige and Collyer’s Reiiorts, Chancery Cases, 2 vols., 1841 — ■ 

1843 ... ... ... ... ... ... ... Eng. 

Y. A C. Ex. ... ... Yoiingc and Collyer’s Reports, Exchequer in Equitv, 4 vols., 

1833—1841 Eng. 

Y. A J. ... ... ... Abunge and Jervis* Rejxirts, Exchequer, 3 vols.. 1826 — 1830... Eng. 

Y. B. ... ... ... A’ ear Books ... ... ... ... ... ... ... ... Eng. 

Y. B. (Rolls Sc'ries) ... A5*ar Books (Rolls S(‘ries) ... ... ... ... ... ... Eng. 

A’’. B, (S(?I. »Soc.)... ... A’ear Books (S(‘lden Society) ... ... ... ... Eng. 

Yelv. ... ... ... A’el vert on’s Reports, King’s Bench, fol., 1 vol., Hi02— 1013 ... Eng. 
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following meanings, and the classification of the annotating cases lias boon done strictly 
in accordance with these meanings. The annotating cases, exci'jit such as are classified 
as “ Mentioned,” are grouped according to the points in the case whicli they annotate : 
within these groups they are listed chronologically, except such as are classifaui as 
“ itoferred to,” which come at the end of the group and are arranged inter se in chrono- 
logical order. Cases which annotate the aiinotated case generally an' grouped together 
after cases which annotatii specific points, similarly arranged, and are follow’ed by (!asrs 
classified as ” Mentioned ” arranged chronologically htfer sc . The terms nsisl in classi- 
fying the annotating cases are as follows : — 

” Applied ” (Apld.). — This expression is used to denote the fact that the prineiple of law 
enunciated in the annotated case has been applied to a new' set of facts aiul circum- 
stances in the annotating ease. 

” Approv’ED ” (Apprvd.). — Tins expression is used to denote the fact that the annotatc*d 
case has been considered to be good law in the annotating case w'li(*rc the lattt*r is 
in a higher court than the former. 

” Considered ” (Consd.). — Tins expression is used where tlie remarks in the annotating 
case are devoid of adverse criticism and merely denote thti giving of more or less 
careful consideration to the annotated case. 

” Distinguished ” (Distd.). — I'liis expression is used wdiere the earlier case is not neces- 
sarily doubted, but w'lierc some essential difference (either on the fa^^ts or in law) 
betw’een it and tho annotated case is pointed out. 

” Doubted ” (Dbtd.). — This expression is used whore tlio court in the annotating case 
without definitely going to tlie length of saying that tlio annotated case Is w'rong. 
adduces reasons which seem to show that it is not accurate. 

” I^XPI.ained ” (Expld.). — This expression is used when* the earlier case is not m'cessarily 
doubted, but the decision arrived at is justified or accounted for by calling att<‘ntion 
to some i>oint of fact or of law' wbich is usually, but not necessarily, one niit obvious 
on the face of the report. 

” Extended ” (Extd.). — Compare ” Applied,” st^pra. 

“ Followed ” (FoIId.). — This expression is used to denote that the same principles of law 
ai‘e applied in the two cases. It does not necessarily imply that the fiurts are sub- 
stantially identical in tbe tw’o cases. 

“ Not Follow'ed ” (N.F.). — Compare ” Follow'ed,” supra ^ to which it is the adverse. 

” Overruled ” (Overd.). — This expression is used where tbe annotating cose is on sub- 
stantially identical facts with tlie annotated case and in a higher court and the rule 
in the latter case is held to be w'rong. 

” Referred ” (Refd.), — This expression is used only wliere the annotating cose deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which w'ould justify the use of any of the foregoing words. 

Mentioned ” (Mentd.). — Tliis expression is usc?d only w'hcrc none of the foregoing terms 
apply. In other w'ords, it is used only w'here the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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(h) What atmiunts to. 
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o 2 
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C. Remedies for Devastavit. 

(a) In General. 

(b) Where Representative becomes Bankrupt. 

(c) Defences open to Representative. 

i. In General. 

ii. Plea of Devastavit in Administration Action* 

D. Relief of Representative. 

Sub-sect. C. Loss on Investments. 

Sect. 5. Fou Acts op Co-Representative. 

Sub-sect. 1. In Respect of Assets Received. 

Sub-sect. 2. Neglect of Duty. 

Sub-sect. 3. Entrusting Assets to Co-Representattvb. 
Sub-sect. 4. Joint Acts. 

A. In General. 

B. Joinder in Sale of Property. 

C. Joinder in giving Receipt for Money. 

Sect. 0. Accoitnts. 

Sub-sect. 1. Duty to Keep Accounts. 

Sub-sect. 2. W^hat Accounts may be Ordered. 

A. Ordinary Account. 

ii. Account on Footing of Wilful Default. 

(a) In General. 

(b) When Ordered. 

(c) 1 heading. 

Sub-sect. 3. Fnforcement of Liability. 

A. By Wliom Enforceable. 

B. KlTect of Lapse of Time. 

SuB-HKCT. 4. Assets to which Liability Extends. 

A. In General. 

B. Profits of Dealings with Asseto. 

(a) In General. 

(b) lA^ases and Mortgages. 

On Footing of Wilful Default. 

Siui-HECT. G. AiJ.OWANC'KS IN ACCOUNT, 

A. In tieneral. 

B. Expense's c>f Administration. 

Erni>loyment of Agent. 

(«) In General. 

(b) Representative Acting as Agent. 

I). Eiiiploymont. of Solicitor. 

(a) In General. 

(b) Itoprt'sentative Acting as Solicitor. 

Sub-sect. 0. Interest. 

A. In (ieneral. 

B. Right* to Int-orest. 

Liability for Interest. 

(ft) Misa^pplication of Assets. 

(b) Asst'ts Imj^rojHTly Retained. 

I>. ItaU' of Interc'st. 

Sub-sect. 7. Practice as to Taking Account 

A. In Genc'ral. 

B. Proof of Account. 

Sub-sect. 8. Surcharge and Falsification. 

Sub-sect. 9. Rk-openino Settled Account. 

Sect. 7. On Admission op Assets. 

Sub-sect. 1. W'hat constitutes Admission. 

A. Kxprees Admission. 

li. By Pleading or Judgment. 
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C. Oonduct. 

(а) Payment of Legacies and Interest on Legacies. 

(б) Submission to Arbitration. 

(c) Payment of Death Duties. 

(d) Other Cases. 

SuB-SEcrr. 2. Extent op Adjossion. 

Sub-sect. 3. Withdrawal and Waiver. 

Sub-sect. 4. Effect of Admission. 

A. In General. 

B. Order for PajTuent into Court. 

C. On Liability to Account. 

Seci\ 8. Payment op Estate and Other 1>eatu Duties. 

PART VII. AC'TIONS BY AND AGAINST REPUESENTATIVE. 

Sect. 1. Actions by Representative. 

Sub-sect. 1. Right to Bring Actions. 

Sub-sect. 2. Right to Continub Actions. See Practice. 

Sub-sect. 3. ITow Representative may Sue. 

Sub-sect. 4. I’arties. 

Sub-sect. 5. Joinde^i op Causes op Action. 

Sub-sect. (5. I^leading. 

A. C'laiins. 

B. I)i*fence8. 

(a) In OomTal. 

(b) LajiHe of I'imc. 

Sub-sect. 7. Evidence. 

Suil-HE<T. 8. SKI'-OPF and COUNTERCI.AIM AGAINST ItiCPHliWENTATl V E. 
SUB-SF:tT. 9. CV>sts. 

A. Personal Liability of H<‘prc»sentaiiv4*. 

B. St‘curit y for 

Sub-sect. 10. Exec:ution. 

Sect. 2. Actions AtiAiNST Representative. 

Sub-sect. 1. Continuanctb of Action a<iainst Hepresicntati ve. 
Sub-sect. 2. How Representative may I>icfend. 

Sub-sect. 3. Parties. 

Sub-sect. 4. Joinder of Ci.aims. 

Sub-sect. 5. Pleading. 

A. Claims. 

B. Dtifences. 

(а) In General. 

(б) Ne unques Executor. 

(c) I'lene adininistravit. 

i. In General. 

ii. Wh€*n Available as Defenc<‘. 

(d) I^lene administravit praeter. 

(e) No asHc^ta ultra. 

(/) Release and Satisfaction. 

(ff) Lapse? of Time, 
i. In (General, 
ii. Statutes of Limitation. 

Sub-sect. 6. Evidence. 

A. In General. 

B. On Plea of plenc administravit. 

Sub-sect. 7. Set-Off by Reitiese.ntative. 

Sub-sect. 8. Judgments. 

A. In General. 

B. After Plea of plene administravit. 

(а) In General. 

(б) Judgment quando acciderint* 

C. Personal Liability of Representative. 

D. Effect of Judgment as Admission of Assets. 
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C. Remedies for Devastavit. 
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(b) Repn'sentative Acting as Solicitor. 

Scb-sfx^. G. Interest. 

A. In General. 

B. Right. tx> Int^'rest. 

C\ Liability for Iutei\*st.. 

(ri) Misapplication of Assets. 

{b) Assents Impix^perly ReUuned. 

D. Rati' of Interest. 

Sub-sect*. 7. I^racttice as to Taking Ac'count 

A. In General. 

B. Ih-oof of Account. 

Sub-sect. 8. SiTRciiAiuiR and Falsification. 

Sub-sect. 9. Re-opening Settled Account. 

Sect. 7. On Admission of Assets. 

Sub-sect. 1. What con s t itu t e s Admission. 

A. Express Admission. 

B. I3y Pleading or Judgment. 
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C. Conduct. 

(a) Payment of Legacies and Interest on Legacies. 

(b) Submission to Arbitration. 

(c) Payment of Death Duties. 

(d) Other Cases. 

Sub-sect. 2. Extent of Admission, 

Sub-sect. 3. Withdrawal and Waiver. 

Sub-sect. 4. Effect of Admission. 

A. In General. 

B. Order for Payment into Court . 

C. On Liability to Account. 

Sect. 8. Payment of Estate and Other Death Duties. 

PART VII. ACTIONS BY AND AGAINST REPRESENTATIVE. 

Sect. 1. Actions by Representative. 

Sub-sect. 1. Right to Bring Actions. 

Sub-sect. 2. Right to Continue Actions. See Praittice. 

Sub-sect. 3. How Representative may Sue. 

Sub-sect. 4. Parties. 

Sub-sect. 5. Joinder of Causes op Action. 

Sub-sect. (5. Pleading. 

A. C'laiuis. 

B. Defences. 

(a) In General. 

(b) Lapses of Time. 

Sub-sect. 7. Evidence. 

Sub-sect. 8. Sit-Off and CN>uNTiiHCLAiM against Uepriiwentativi:. 
SiTi-sECT. 9. Costs. 

A. Personal Liability of H<*prt‘8t‘ntaiiv4*. 

B. S<‘curity for Costs. 

Srn-sECT. 10. Exec;ution. 

^^ECT. 2. Actions against Representative. 

Sub-sect. 1. CV>ntinuanc:b of Action a<jainst Uepuesentative. 
Sub-sect. 2. How Representative may Defend. 

Sub-sect. 3. I*artiks. 

Sub-sect. 4. Joinder of Claims. 

Sub-sect. 5. I*leading. 

A. CTlaims. 

B. Defences. 

(а) In General. 

(б) Ne uncpies Executor. 

(c) Plenc^ administravit. 

i. In General. 

ii. Wlien Available as I)ef#5nc<*. 

(d) I^lene administravit pr®ter. 

(e) Nci assents ultra. 

(/) Itelease and Satisfaction. 

(ff) Lapse; of Time, 
i. In General, 
ii. Statutes of Limitation. 

Sub-sect. 0. Evidence. 

A. In General. 

B. On Plea of plene administravit. 

Sub-sect. 7. Set-Off by Representative. 

Sub-sect. 8. Judgments. 

A. In General. 

B. After Pica of plene administravit. 

(a) In General. 

(b) Judgment quando accidcrint. 

C. Personal Liability of Representative. 

D. Effect of Judgment as Admission of Assets. 
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Sub-sect. 9. Costs. 

A. la General. 

B. On Plea of plene administravit. 

C. On Plea of plene administravit praeter. 

Sub-sect. 10. Execution. 

A. In General. 

B. For Debts of Deceased. 

(a) Judgment recovered in Deceased’s Lifetime. 

(b) Judgment rcicovered against Bepresentative. 

C>. For Private Debts of Representative - 

D. Personal Liability of Representative. 

(a) In General. 

(b) Liability to Attachment. 

PART Vlll. ADMINISTRATION BY COURT. 

Sect. 1. Jurisdiction. 

Sub-sect. 1. Op Chancery Division. 

Sub-sect. 2. Of County Courts. 

Sub-sect. 3. Foreign Domicil and Assets. 

Sub-sect. 4. Courts op Dominions and Dependencies. 

Sect. 2. I^arties. 

Sub-sect. 1. Who may Commence Proceedings. 

Sub-sect. 2. Who are Necessary Parties. 

A. In Oeneral. 

B. Personal Itepresc^ntatives. 

(a) In G<;neral. 

(b) Where More than One 1 Representative. 

(c) Death of Persc^nal Representative. 

C. lleir-at-Law. 

D. Next of Kin. 

F. L<*gaiees. 

F. Residuary lA‘gatees and Devisees. 

Cl. Appointc‘c?s, Annuil^ints, and Kemaindermt‘n. 

Sl7B-HEC’T. 3. RePREHENTATIVE l^ARTIKS. 

Slui-KECT. 4. Parties oitt of Jurisdiction. 

SlTH-SECT. 5. MiS.101NDER of 1*ARTIES. 

SUB-HECT. (i. AdDIN<J I’ARTIES. 

SuB-KECT. 7. Fffect of Death or Change of Parties. 

Sect. 3. What MAn'Eiis may be Detejcaiined or Dealt wn^n. 
Sub-se<t. 1. By Action. 

SiTi-sEtT. 2. By Summons. 

A. lJnd<T ('liancery l*raetice Amendment Act, 1852, s. 45. 

B. By Originating Summons. 

Sect. 4. I’kactice. 

Sub-sect. 1. In General. 

Sub-sect. 2. JJow 1 *roc’eedings C’ommenced. 

Sub-sect. 3. Time for C^immenc'incj 1*roc'eedings. 

Sub-sect, 4, Affidavit in Supi'ort. 

S\TB-sECT. r>. Servic e, 

A. On Whom. 

B. Service out of the Jurisdiction. 

Sub-sect. 0. Transfer op Ihioc^EKo incss. 

Sub-sect. 7. Consolidation of 1*ro.- *:edinc; 

Sub-sect. 8. Stay of I^roceedings 

A, hc'ix? moiv than one Action l’«*nding. 

B. When' Administration Decree ottmned. 

(ci) In Gc'uc'ral. 

{b) Other I*ixKH*edings sec^king nioii» Compivliensive Relief, 
(r) Decn»e Unfairly obtained. 
t\ Costs. 
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Sub-sect. 9. Conduct op Action. 

A. In General. 

B. To Whom given. 

(a) On Consolidation of Actions. 

(b) Where Plrst Suit Stayed on Decree obtained in Subsequent Suit. 
Loss of Right to Conduct. 

Sub-sect. 10. Proof of Wiix. 

Sub-sect. 11. Interrogatories. 

Sect’. 5. Judgment or Order for Administration. 

Sub-sect'. 1. W^hen granted. 

Sub-sect. 2. Form and Amendment. See Judgments. 

Si:b-sect. 3. Proceedings Under. 

A. In General. 

B. Payment into Court-. 

(a) By Representative. 

(b) By Other Persons. 

C. Appoininient of Receiver. Sec Rec'EIVERS. 

1). Accounts. 

E. Inquiries. 

F. Getting in Assets. 

G. Sale of Real Estate. 

IL Claims Against the Estate. 

(rt) In General. 

(b) Claims by Oedit-ors. 

(e) Claims arising after r>ist ribiit ion. 

(d) Evidence in Support. 

(e) InGTest on Claims. 

I. Payment out ftf Couri. 

J. I’ro vision for Annuities. 

Sr^B-SECT. 4. Effect of Judgment or Order. 

A. In Gen(*ral. 

B. On Whom Binding. 

C. On Position of Rfqjresentative. 

1). As Stay of l^roeeediiigs. 

Sub-sect. 5. IIow Enforced. 

Sect. 0. Action by ('rkditoick. 

Sub-sect. 1. In Genekab. 

Sub-sect. 2. When Maintainable. 

Sub-sp:ct. 3. By Whom Maintainable. 

Sxtb-sect. 4. On Whose Behalf Maintained. 

A. Administration of Realty. 

(a) Before 1898. 

(b) Since 1807. 

B. Administration of Personalty. 

Sub-sect. 5. Against Whom Maintainable. 

Sub-sect. 0. Statutes of Limitation. 

Hub-sect. 7. Parties. 

A. Pc^rsonal Repre-sentatives. 

B. Other Iversons. 

C. Effect of I>€?ath of Part ies. 

Hub-sect. 8. What Cueditoiw may Prove. 

.Sub-sect. 9. In respect of What Debts. 

Hub-sect. 10. Control of Action by Creditors. 

Sect. 7. Administration of Insolvent Estates. 

Hub-sect. 1. Administration in Bankruptcy. 
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SuB-BBCT. 2. Administration apart from Bankruptcy. 

A. When Bankruptcy Buies Applied. 

B. To What Extent Bankruptcy Rules Applied. 

(a) In respect of What Debts. 

(h) Natiire of Assets to be Administered. 

(c) Order of Payment of Debts. 

(d) Extent to which Crown Bound. 

{e) Right of Retainer. 

(/) Interest on Debt. 

(g) Property Acquired after Bankruptcy. 

{h) Estate of Deceased Partner. 

(j) Creditor Claiming against Two Estates. 

(k) Disposal of Unclaimed Shares. 

(Z) Position of Secured Creditors. 

i. Before Judicature Act, 1875. 

ii. After Judicature Act, 1876. 

(m) Time for Proving Debts. 

Sect. 8. Costs. 

Sub-sect. 1. Costs op Representative. 

A. In General. 

B. When Deprived of or Liable for Costs. 

(а) Mistake or Neglect. 

(б) Breach of Trust. 

(c) Conduct in relation to Accounts. 

(d) Unnecessary or Unreasonable Proceedings by Representative. 

i. Actions by Representative. 

ii. In Actions against Representative. 

iii. Severance of Defence. 

(e) Bankruptcy of Representative. 

i. In General. 

ii. Where Co-Representative Solvent. 

iii. Assignee of Representative. 

(/) Representative of Defaulting Representative. 

(g) Retention of Assets by Representative. 

(?i) Other Cases. 

Sub-sect. 2. Costs op Persons Other than Representative. 

A. In General. 

B. Proceedings Instituted by Other Persons. 

(a) In General. 

(b) Improper or Vexatious Proceedings. 

(c) Unreasonable Proceedings by Creditors. 

(d) On Construction of Will. 

(e) By Debtor to Estate. 

(/) By Mortgagee. 

(g) Other Proceedings. 

Pai'ties in Same Interest. 

I). I’arties Having Leave to Attend. 

K. Solicitors. iSee Solicitors. 

Sub-sect. 3. Assets Out op Which Payable. 

A. In General. 

B. Personalty. 

C. Realty. 

D. Mixed Fund. 

E. Assets Charged with Testamentary Expenses. 

F. Property Undisposed of by Reason of I^pse, etc. 

G. Funds Affected by Particular Proceedings. 

(a) Inquiry as to Persons Entitled. 

(b) Proof of Title. 

(c) Undistributed Residue. 

(d) Oilier Cases. 
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SuB-sscT. 4. Scale of Costs. 

A. As between Solicitor and Client or Party and Party. 

(a) Representative. 

(5) Creditors. 

(c) Legatees. 

(d) Other Persons. 

B. Higher or Lower Scale. 

Sub-sect. 5. Priority. 

A. In General. 

B. As between Parties. 

(a) Representatives. 

(b) Mortgagees. 

(c) Other Persons. 

Sub-sect. 6. Proceedinqs on Originatino Subchons. 

Sub-sect. 7. Concurrent Actions. 

A. Costs where Action Stayed. 

B. Costs where No Stay. 

Sub-sect. 8. Taxation op Costs. See Solicitors. 

Sub-sect. 9. Appeal as to Costs. 

A. By Representative. 

B. By Other Persons. 


Administration of Bank* 

rupVs Assets . . See Bankruptcy. 

Administration of Con* 

viol's Property, . „ Criminal Law. 

Administrative Powers 

and Duties of Trustees ,, Settlements; 

Trusts and 
Trustees. 

Advancement . . ^ Equity ; Gifts ; In- 

fants ; Trusts and 
Trustees. 

Appointment^ Powers of ,, Perpetuities; 

Powers. 

Appointment of Trustees „ Settlements; 

Trusts and 
Trustees. 

Bona vacantia . . „ C ONSTIT.UTI o nal 

Law; Descent. 

Burial , . ... Burial. 

Capital and Income , „ Real Property ; 

Rentcharges and 
Annuitibs ; Set- 
tlements ; Wills. 
Codicils . . . „ Wills. 

Construction of Wills, 
generally „ Wills. 

Conversion. . . „ Equity. 

Curtesy, Estate by . „ Copyholds ; Real 

Property. 

Cy*pr^ Doctrine, , ,, Charities ; Wills. 

Descent of Beal E stale , „ Descent; Real 

Property. 

Distribulion of Personal 

Estate , , . „ Descent. 

Donationes mortis causd „ Gifts. 

Dower , , . Real Property. 


Escheat , , . Sec Crown Practice ; 

Descent ; Real 
Property’'. 

Estate Duty , , „ Estate and Other 

Death Duties. 

Estates and Interests in 

Real Estate, generally „ Real Property. 

Executory Devise . „ Real 1*ropbrty ; 

Trusts and 
Trustees ; Wills. 

Fiduciary Powers , „ Trusts and Trus- 

tees. 

Freebeneh . . . Copyholds. 

Gifts Gifts. 

Income and Capital , „ R e A L 1’roperty’ ; 

Rentcharges ani> 
Annuities ; Set- 
tlements ; Wills. 

Incorporeal Rights and 

Interests in Land , „ Easements ; Rea l 

Property. 

Interpretation of Wills. „ Wills. 

Judicial Trustees . „ Trusts and Trus- 

tees. 

Legacies, Failure, 

Ademption and Satis* 

faction of . . Equity ; Wills. 

Legacy Duty . . „ Estate and Other 

Death Duties. 

Limitation, Statutes of . „ Limitation of 

Actions. 

Mortmain . . . „ Chabities ; 0 o a - 

PORATION8 ; Real 
Property. 

Paraphernalia . Husband and Wife. 

Perpetuities , . »♦ Perpetuities. 
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Portions , . . See Equity ; Powers ; 

Settlements . 

Poioers . . . „ Powers. 

Probate Duty . „ Estate and Other 

Death Duties. 

Ptiblic Trustee . . „ Trusts and Trus- 

tees. 

Registration of Death . ,, Ebgistration op 

Bi RTHS, Mar. 
RIAOES, AND 

Deaths. 

Revocation and Revival 
of Will . . . „ Wills. 

Sale of Land . . „ Sale of Land. 

Setileimnt Estate Duty . ,, Estate and Other 

Death Duties. 

Settlements . . Setti^ements. 


Succession Duty . . See Estate and Other 

Death Duties. 

Tenant for Life, Statu- 

Urry Powers of, „ B e a L Property ; 

Settlements. 

Testamentary Capacity „ Wills. 

Testamentary Disposi- 
tions . . „ Wills. 

Transfer of Land . „ B E A L Property ; 

Sale of Land. 

Trusts and Trustees . „ Trusts and Trus- 

tees. 

Uses and Trusts . . „ B b A l Property ; 

Trusts and Trus- 
tees. 

Wills, Formalities of , „ Wills. 


Part I. — The Office of Executor or Administrator. 


Sect. 1.— IN GENERAL. 

Sec, now. Administration of Estates Act, 1925 
(c. 23), s. 55 (1), xi. ; Settled Land Act, 1925 
(c. 18), 8. 117 (1), xviii. ; Trustee Act, 1925 
(c. 19), s. 68 (9) ; & Law of Property Act, 1925 
(c. 20), s. 205 (1), xviii., replacing Land Transfer 
Act, 1897 (c. 65), s. 24 (2). 

1. Executor & administrator distinguished.] — 
Haym V. St. John (1309), 8el. Soc.’s Year Books of 
Kdw. 2, Vol. II., p. 20. 

2. Effect of clearance of estate.] — An 

administrator wlio has paid all expenses & debts 
& cleari^d IIh; inieHtate’s estate stands in the same 
jJOHitioTi t/CJwards the? next of kin as that which an 
exor. who has cleared the estate stands in towards 
t lie residuary l(*gatees ; ho ceases to be an ad- 
ministrator becomes a trustee, & the ct. can 
appoint a new trustee to act jointly with him. — 
Re I’oNDKR, Ponder r. Ponder, [1921] 2 Ch. 59 ; 
90 L. J. (’ll. 42(S ; 125 L. T. 568 ; 65 Sol. Jo. 455. 

Meaning of “ personal representatives.”] — Sec 
Law of l»roperly Act, 1922 (c. 16), s. 188 (18). 

Source of representative’s title— Executor.] — Sec 
Settled Laud A(;t, 1925 (c. 18), s. 117 (1), xviii.; 
Trustee Act, 1925 (c. 19), s. 68 (9); & Law of 
Property Act, 1925 (c. 20), s. 205 (1), xviii. 

Administrator.]— iSVc Sect. 14, sub-sect. 1, 

post. 

Executor as trustee.] — Sec Trusts & Trustees. 

What is an intestacy.] — Descent, Vol. 
XVI 11., p. 3 ; Administration of Estates Act, 
1925 (c. 23), s. 55 (1), vi. 


Sect. 2.— WHO MAY BE APPOINTED EXECUTOR. 

SuR-HKCT. 1 . — In General. 

8. General rule.] — (1) Primd facie, all, who 
are nominated to the office of exor. by a testator, 
are entitled to a grant of probate. To exclude 


any one very stringent grounds must be alleged 
(Sir U. Jenner Fust). 

(2) To exclude an exor. from the grant, his 
lunacy, or idiotcy, or whatever else may be the 
ground, must be distinctly pleaded (Sir H. 
Jenner Fust). 

(3) The ct. has jurisdiction to inquire into the 
capacity of an exor., as well as into the capacity 
of a testator (Sir II. Jenner Fust). — Evans v. 
Tyler (1849), 2 Bob. Feel. 128 ; 7 Notes of Cases, 
296 ; 13 li. T. O. S. 264 ; 14 L. T. O. S. 450 ; 13 
Jur. 413 ; 14 Jur. 47 ; 163 E. B. 1266. 

Allen.] — See British Nationality Ha Status of 
Aliens Act, 1914 (c. 17), s. 17. 

Allen enemy.] — See Aliens, Vol. II., p. 168. 

Corporation or company.] — Sec CJorporations, 
Vol. XIIL, p. 353 ; Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 161. 

Infant.] — See Administration of Estates Act, 
1798 (c. 87), 8. 6; Supreme Court of Judicature 
(Consolidation) Act, 1926 (c. 49), s. 165. 

Lunatic.] — Sec Part II., Sect. 6, sub-sect. 5, post. 

Married woman.] — See Married Women’s I’ro- 
perty Act, 1882 (c. 76), ss. 1 (2), 24. 

4. Partnership firm — Effect of appointment — 
Dissolution of firm.] — A firm of partnership had 
been appointed as co-exors. That firm had dis- 
solved partnership, & had ceased to exist : — 
Held : the paHners in the firm must severally 
renounce, & the other exors. could not be treated 
as the solo exors. of the will. 

A renunciation from all the persons who com- 
posed this firm can be procured without any 
difficulty. That will be the best course to take, & 
on their renouncing the probate may pass to the 
other two exore. (Sir H. Jenner FVst). — In the 
Goods of Fernie (1849), 6 Notes of Cases, 657 ; 
12 I.. T. O. S. 559 ; 13 Jur. 216. 

Public trustee.]— i8cc Public Trustee Act, 1906 
(c. 65). 


PART 1. SECT. 1. 

1 i. Executor dr administrator dis- 
tinquished,] — There is no oolonial 
etatuto deflnlnff the duUes of ad- 
ministrators as such, but Uioir distinct 
Mpapity has always boon ixtcocmised 
by the Supremo Ct. & by the master. 

The Eni^h ** i^ministrator ** corrt'- 
sponds to our exor. dative,** our 
ad m i nis trator ** to some extent corre- 
sponds to the English ** trustee,** & 


I the English ** exor.** corre^oiids to 
OUT •* oxor. testamentary.** — Hiddingu 
r. Denysskn (1885), 3 S. C. 424.— 

S. AF. 

PART I. SECT. 2. SUB-SECT. 1. 

a. Alim ,} — Probate will be granted 
to on alien exor. w*ho comes within 
the Jurisdiction & takes the oath 
of an exor. — Smithson r. Smith - 
BON (1915), 33 W. L. R. 230 ; 9 


W.W’. R. 601 ; 22 B. C. R. 326.— CAN. 

b. Alim memy ,} — An alien enemy, 
resident in Scotland, & duly registered 
pder Allen *B Restriction Act, 1914, 
on Order in Counoil, may be appointed 
an exor.-dative.--^cuuLZE*8 Case, 
11017] S. C. 400.— SCOT. 

^ CprjMration or company — Roman 
Catholic Bishop — Executor appointed 
by will — In personal capocut/.l— Re 
SWEENEY. 21 C. L. T. 511.— CAN. 
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Sub-sect. 2. — ^Poor Persons or Persons op 
Doubtful Character. 

5. General rule— Jurisdiction of Court.] — Evans 
r. Tyler, No. 3, ante, 

6. Knowledge of testator.] — After a 

decree for administration, a residuary legatee filed 
a bill against the exors. & a go., in which testator 
was a large shareholder, & with which he had had 
extensive transactions, to recover the assets, 
relying on the fact that the exors. were shareholders 
& officers of the co., & had interest which con- 
flicted with their duty. A demurrer of the co. 
was allowed, it not being shown that the exors. 
intended to neglect the performance of the duties 
of their office. 

If a testator, when he makes his will, is aware 
of the circumstances & position of his exors. & 
trustees, the ct. will not lightly interfere with 
their discretion ; & although the circumstance of 
an exor. being an insolvent may be a reason for 
appointing a receiver, yet, if testator was aware 
of his insolvency, the ct. will not, on that ground 
alone, take the property out of his hands. — 
8TAINTON r. Carron Co. (1854), 18 Beav. 140 ; 
2 Eq. Bep. 460 ; 23 L. J. Ch. 299 ; 22 L. T. O. S. 
299 ; 18 Jur. 137 ; 2 W. B. 170 ; 52 E. K. 58. 
An^tatwn : — Mentd. Yeatman r. Yeatman (1877), 7 Ch. D. 

-.] — See, also. Nos. 8, 215, post, 

7. Poor person.] — The spiritual ct. cannot 
refuse to grant the probate of a will to an exor. 
because indigent or insolvent or compel him to 
give security. — H. r. Baines (1098), Carth. 457 ; 

1 Ld. Baym. 301 ; 12 Mod. Bep. 205 ; 1 Salk. 299; 
90 E. B. 801. 

Anrwtation 11. r. Litchfield (Bp.) (1734). Ilidg. 

temp, H. 73. 

8. — Knowledge of testator.] — (1) It is no 

ingredient to take the a.sset8 out of tin? hands of 
an exor., that he is not of an affluent fortune, as 
long as U»s(,ator himself has placed this confidence 
in him without regarding his circumstances. 

(2) The ct. will not make an order that a receiver 
shall be appointed of testator’s personal estate by 
reason that the will is litigated & tliat tlie (*xor. 
is not of sufficient ability.— Hatiiorntiiwaito v. 
Busskl (1740), 2 Atk. 120 ; Barn. Ch. 331 ; 20 
E. B. 180, L. C. 

.] — See, also. No. 210, post, 

9. Bankrupt — Knowledge of testator.] — Lang- 
ley i\ Hawk, No. 215, post. 

Bankruptcy of executor.] — Sec Sect. 9, post. 


Sect. 3.— MODE OF APPOINIMENT. 

Sub-sect. 1. — Nomination. 

A. In General. 

10. For general & limited purposes — By same 
will.] — Tlie same will may contain the appointment 
of one exor. for general. A of another for limited, 
purposes.— • Lynch v. Bellew A Fali.on (1820), 
8 Phillim. 424. 

Annotation: — Reid. In the Goods of Stockton (1857), 30 
L. T. O. S. 175. 

11. Sentence nominating executor unfinished.] 

— Testator, in his will, after ordering a certain 
arrangement to be made to the satisfaction of his 
exors., continued, “ I further appoint J. O’H., 
& G. B., of the W,** A there stopped ; — Held : 
these persons were not entitled tx> probate as 
exors . — In the Goods of Bonham (1802), 8 Jur. 
N. S. 596. 


12. .] — Testator by his will said, “ I 

appoint P. A W**’* hut did not state in what 
capacity he appointed them. He also bequeathed 
legacies to “ each of my exors.,” A gave to his 
“ said exors.” the residue of his property, with 
certain directions as to it : — Held : by the wo^s 
of the will P. A W. w^ere appointed exors. A probate 
granted to them accordingly. — In the Goods of 
Bradley (1883). 8 P. D. 215 ; 62 L. J. P. 101 ; 
47 J. P. 825 ; 32 W. R. 324. 

13. Appointment following signature.] — The 
appointment of the exors. in a will, being made in 
a clause after the si^ature of testator, adminis- 
tration, with the will annexed, granted to the 
residuary legatee, the clause appointing the exors. 
not being part of the will. — In the Goods of Howell 
(1839), 2 Curt. 342 ; 103 E. R. 433. 

AnnotaHon: — Reid. In the Goods of Topham (1849), 14 

L. T. O. S. 381. 

14. In testimonium clause.] — A part of a 

testimonium clause, in which mention was made of 
exors., stood under the signature of testator ; — 
Held: not to contain an appointment of exors., 
but to be descriptive only of the attesting witnesses, 
A administration with the will annexed, together 
with the words under testator’s signature, was 
granted to a legatee. — In the Goods of Cotton 
(1848), 1 Rob. Eccl. 058 ; 0 Notes of Cases, 307 ; 
103 E. R. 1169. 

15 . ,] — Administration with the will 

annexed gi*anted to a residuary l(‘gatee for life, 
as, ihough the will eontain(‘d sundry directions to 
exora., tluar names wer(‘ specified only under 
testat or’s signat ure . — In the Goods of Amiss (1849), 
2 Rob. Keel. 110; 7 Notes of Cases, 274 ; 103 
E. R. 1202. 

Annotation : — Mentd. Charlton v. IlliulmarHh (1850), 1 Sw» 

A Tr. 433. 

16. Reference to executors In body of 

will.] — A will contained a referenccj to exors. 
” hereinafter named,” but did not appoint exors. 
A clause appointing exors. was writt(in irn 
mediately uneb^meath testator’s signature : — 
Held : the rciference in the will was not such a 
reference to the clauses appointing exors. ns a 
document in exisUjnco at the time of the execution 
as to incorporate it, or to justify the ct. in receiving 
paioil evidence that it was written before the will 
was signed. — In the Goods of Dai.LOW (1800), 
L. K. 1 P. A 1). 189 ; 35 L. J. P. A M. 81 ; 14 
L. T. 573 ; 12 Jur. N. 8. 492 ; 14 W. R. 902. 

17. Opposite names of attesting wit- 

nesses.] — Testatrix executed a will containing th(*8o 
words ; “I leave the sum of one sovereign each to 
the exor. A witness of my will for their trouble to 
see that everything is justly divided,” but not 
naming any exor. Beneath the signature of 
testatrix, A opposite the names of the atU^sting 
witnesses, W€*re the words ‘‘ executors A wit- 
nesses ” : — Held : there was no appointment of 
exors . — In the Goods of Woods (1808), L. R. 1 
P. A D. 566 ; 37 L. J. V. A M. 23 ; 17 L. T. 583 ; 
32 J. P. 168; 16 W. R. 407. 

18. Appointment below signature.] — The wf>rds 
” John Greata, exor.,” were written before a 
will was signed, but not above the signature : — 
Held: they did not form part of the will. — In 
the Goods of Greata (1856), Dea. A Sw. 266; 
28 L. T. O. 8. 107 ; 2 Jur. N. 8. 1172 ; 6 W. R. 
42; 164E. 11.672. 

19. Appointment written across printed form.] 

— The appointm(;nt of exors., written across a 


PART I. SECT. 2, SUB-SECT. 2. 

L d. Poor person — d:\^old .\ — It Is no 


around for the ct. passina over the 
Burvivina exor. that be is old, 8c in 
embarraBBed circumstanceB, & without 


I lnU;rc»t.— W atson v, Watson ( 1866), 
15 L. T. 133.— IR. 
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8eeU B,--Mode of appointment : Sub-aecL 1, J.., B., 

will, drawn on a printed form, included in tke 
probate . — In (he Goods of Ryton (1847), 6 Notes 
of Oases, 406. 

20. Express appointment eaneelled — Unat- 
tested substitution.] — ^A., by his will, 'appointed 
B. & C. trustees &> guardians of his children, 
exors. of his will. He subsequently erased the 
name of B. wherever it appeared, & substituted 
that of D. All the alterations were duly executed, 
except in the clause appoint!^ guardians & 
exors., which was not attested, ^e ct. held that 
an exor. is either expressly nominated, or is so 
according to the tenor, &> declined to look at the 
construction of the instrument for the purpose of 
determining whether D. was appointea exor., & 
decreed probate of the will without the unattested 
alterations . — In the Goods of Gaussen (1867), 17 
L. T. 364 ; 32 J. P. 104 ; 16 W. R. 212. 

21. Reference In margin to executors.] — 

A reference in a marginal note to certain persons 
as exors., whose express appointment as exors. 
has been cancelled, but who are left trustees of 
the will, may have the effect of appointing them 
exors., & not only according to the tenor . — In the 
Goods of Nussey (1898), 78 L. T. 169. 


B. Identity of Person nominated, 

22. Mother & son described ** as whole & sole 
executrix ’’—Probate granted to both.]— 0. by will 
left the rest of his property, etc., “ unto my wife 
B. 0. & my son M. 0., as whole & sole extrix. ” ; — 
Held : the widow & son were both entitled to 
take probate. — In the Goods of Court (1862), 2 
Sw. & Tr. 485 ; 31 L. J. P. M. & A. 61 ; 6 L. T. 
668 ; 26 J. P. 217 ; 8 Jur. N. S. 142 ; 10 W. R. 
809 ; 164 E. R. 1085. 

< sons.”]— B , by his will, 

left all his property to his three sons therein 
named, & appointed “ A. as my exor., with any 
two of my sons.” A. proved the will at the Cape 
of Good Hope alone, &> two of testator's sons now 
asked for probate of an authentic copy, reserving 
power to A. ; — Held : the appointment of ” any 
two of my sons ” was void for uncertainty. — In the 
Goods of Bayus (1862), 2 Sw. & Tr. 613 ; 31 
L. J. P. M. & A. 119 ; 7 L. T. 251 ; 26 J. P. 699 ; 
8 Jur. N. 8. 646 ; 164 B. R. 1135. 

FoUd. In the Goods of Blackwell (1877), 2 

24. ” Either one of my three sisters ” — Only 
one surviving testator.]— Testator, by his will, 
appointed one of his sisters sole extrix. He had 
three sisters living at that time, but two died in 
his lifetime :— BTeZd : the appointment was void 
from uncertainty. — In the Goods of Blackwell 
(1877), 2 P. D. 72 ; 46 L. J. P. 29 ; 36 L. T. 413 ; 
41 J. P. 392 ; 26 W. R. 305. 

25. ”My grand-daughter” — Three grand- 
da^hters surviving testator.]— Wliere testatrix ap- 
pointed as extrix. & legatee a person described in 


the will as ” my grand-daughter,” evidence was 
admitted for the purpose of explaining the latent 
ambiguity which arose from the fact that, at the 
date of the will & at the date of the death, testatrix 
had three grand-daughters, & the will was there- 
upon pronounced for, & probate was granted to 
the one whom the ct. found, teom the extrinsic 
evidence to be the person intended by testatrix. — 
In the Estate of Hubbuck, [1906] P. 129 ; 74 
L. J. P. 68 ; 92 L. T. 666 ; 64 W. R. 16 ; 21 
T. L. R. 333. 

26. Misdescription of executor — ^More than one 
answering description — Whether extrinsic evidence 
admissible.] — Testatrix appointed an exor. by the 
description of ” Lord Sackville,” ” Lord G 
Sackville.” It appeared that there were only 
two persons to whom the description could apply, 
viz., ” Charles, Lord Sackville, Duke of Dorset,” 
& the ” Hon. George Germain ” : — Held : in the 
circumstances, the former was the party intended. 

The question is, who is meant by Lord George 
Sackville ? . . . The first point is, whether parol 
evidence is admissible . . . the general rule is 
this ” ambiguitas verhorum latma verificatione 
suppUiur ” (Sir H. Jenner Fust). 

\^en it is ascertained that one of two persons 
can alone be meant, the ct. has only to consider 
which of the two was the person whom testatrix 
meant to appoint (Sir H. Jenner Fust). — 
Dorset (Duke) v, Hawardbn (Lord) (1842), 3 
Curt. 80 ; 1 Notes of Cases, 412 ; 6 Jur. 350 ; 163 
E. R. 661. 

27. ,1 — Testator appointed his 

nephew J. G. exor. of his will. His \^e's nephew 
of that name had resided with him for years, & 
managed liis business. There was also living a 
nephew, a brother's son, of the same name. Both 
claimed probate of the will : — Held : parol evi- 
dence was admissible to show the relation & 
circumstances in which the respective parties 
stood to testator, & the sense in which he 
habitually used the word nephew when speaking 
of his wife's nephew. The evidence showing that 
the wife's nephew was the person meant, probate 
of the will was decreed to him accordingly. — 
Grant v. Grant (1869), L. R. 2 P. & D. 8 ; 39 
L. J. P. & M. 17 ; 21 L. T. 646 ; 34 J. P. 23 ; 18 
W. R. 230 ; subsequent proceedings (1870), L. R. 
6 C. P. 727, Ex. Ch. 

Annotations : — Conid. In the Goods of Ashton. [1892] P. 83. 

Retd. In the Goods of O’HoUly (1873), 43 L. J. P. 5. 

28. .] — Testator by his will 

appointed four exors., one of whom was described 
as ” my nephew G. A.” It appeared that there 
were two persons named G. A. — one an illegitimate 
son of testator's sister, the other the legitimate 
son of testator's brother. Testator also nominated 
as another of his exors. ” my nephew E. A.,” & 
it appeared that E. A. was bis illegitimate grand- 
nephew, the son of his illegitimate nephew. He 
further described as ” my niece ” a person who 
was his illegitimate niece : — Held : the language of 


PART I. SECT. 8, SUB-SBOT. 1.— B. 

•. Misdescription of executor — Afore 
IJon one answerinj description.] — 
TeeUtor at the Ume of his ^ath was 
living with Jane B. as his wife. His 
read wife was Hannah Jane B., with 
whom he had not lived for some years ; 
she WM living with C. TesUtor first 
devised oertiun lands to “ my wife, 
Jime B.j her heirs, etc.,** & with no 
intervening roferonoe to any wife, he 
^d **M to all my residue, etc., I 


b nt-e as extrix. — Brown r. Brown 
(1800), 5 N. S. W. S. C. R. 216.— AUS. 

. f. Person answering descrip- 

tion — Appointment not amJtngwms — 
Whether extrinsic evidence admissible,] 
— Testator appointed as one of his 
exors. his brother-in-law, Edmund 
0*K. He had no brother-in-law of 
that name, but he bad a brother-in- 
law named Edward 0*R . : — HOd : 
ovidenoe of the ciroumstanoes, habits. 
Si position of testator's faniily was 
admissible to prove that Edward 0*R. 
was the person to whom the name Si 
description in the will oould be applied, i 


In the Goods of Twomix (1879), 8 
L. R. Ir. 21. — IR. 

g* .1 — ^Testatrix appointed 

as her exor. J. J., desoribea as a 
grocer ft storekeeper of M. There 
was no grooer or storekeeper of that 
name at M. nor had anvpeiBon of that 
name ever bemi in businesB there. 
The brother of the testatrix, J. J. S. 
resided at M., ft oarried on business 
there as a grooer ft storekeeper: — 
Held : the exor. was suffloiently 
Identifled by the wUl, ft entitled to 
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the will diowed that testator applied the descrip- 
tion of nephew & niece to legitimate & legitimate 
relatives indiscriminately ; & the ct. was therefore 
entitled to admit extrinsic evidence for the pur- 
pose of showing that the illegitimate & not the 
legitimate nephew was intended by the wUl. — 
In the Goods o/ Ashton, [1892] P. 83 ; 61 L. J. P. 
85 ; 67 L. T. 325. 

Annotation : — ^Expld. Re Parker, Parker v. Osbomo, [1897] 

2 Ch. 208. 

29. Person answering description — 

Appointment not ambiguous — Whether extrinsic 
evidence admissible.] — Testator appointed as one 
of his exors. “ Francis Courtenay Thorpe, of H., 
gentleman.** There was living a youth of twelve 
years of age to whom the name description 
applied, llie ct. refused to admit evidence to 
show that testator intended the father of the 
youth, whose name was Francis Corbet Thorpe. — 
In the Goods of Peel (1870), L. R. 2 P. & D. 46 ; 
39 L. J. P. & M. 36 ; 22 L. T. 417 ; 34 J. P. 392. 

Annotation: — ColUd. Re Woolverton Mortgaged Estates 

(1877), 47 L. J. Oh. 127. 

80. No person answering description 

exactly.] — The exor. & universal legatee, being by 
mistake described in the will in the wrong name. 
Probate granted to him in his proper name, upon 
consent of the parties interested . — In the Goods of 
Shuttleworth (1838), 1 Curt. 911 ; 163 E. R. 315. 
AnnotaJtione : — ^Folld. In the Goods of Baskett (1898), 78 

L. T. 843. Befd. In the Goods of Coliins (1849), 7 Notes of 

Cases, 278. 

31. .] — Testator, intending, as sug- 

gested, to appoint Philip B., a farmer, with whom 
he was intimate, an exor., by mistake caused him 
to be named Edmund in his wiU. Philip had a 
brother named Edmund, who had no acquaintance 
with testator, & was not a farmer. On proxy of 
consent from Edmund probate was decreed to 
PhiUp B.— /n the Goods of Bauly (1853), 2 Rob. 
Eccl. 643 ; 163 E. R. 1442. 

32. ,] — Where testator gave in- 

structions that WUliam George, of 4, Finsbury 
Square, watchmaker, should be his exor., &, on 
the death of testator, it appeared that neither he 
nor his family knew any one of that name, & that 
no such person could be found or heard of at that 
address, the ct. granted letters of administration, 
with the will annexed, to one of the residuary 
legatees, there being no appointment of an exor. 
willing & competent to take probate. — In the 
Goods of Sawtell (1862), 2 Sw. & Tr. 448 ; 31 
L. J. P. M. A; A. 65 ; 6 L. T. 395 ; 26 J. P. 264 ; 
10 W. R. 782 ; 164 E. R. 1070. 

33. Whether extrinsic evidence 

admissible.] — Testator nominated Joseph W. to 
be exor., but on affidavit that the person he 
intended to name was John Gibbon W. the ct. 
granted probate to him . — In the Goods of Gaskill 
(1875), 33 L. T. 578 ; 40 J. P. 72. 

34. .] — Testator appointed 

WiUiam McC. of Canonbury, an exor. The only 
persons at all answering the description were 
Thomas McC. A William Abraham McC . : — Held : 
parol evidence was admissible to prove which 

g ^rson was intended by testator . — In (he Goods of 
RAKE (1881), 6 P. D. 217 ; 50 L. J. P. 48 ; 46 
L. T. 191 • 29 W. R. 744. 

Anntiation .^FoOd. */n ihe Goods of Cbappell, [1894] P. 98. 


35. ,] — Where testator ap- 

pomted, as one of his exors. A trustees, “ Robert 
Taylor, of Warmley Hill, in the parish of B., 
bootmaker,** A there was no Robert Taylor living 
at Warmley Hill in the parish of B., but there was 
a James Alfred Taylor, bootmaker, living there, A 
it appeared that Robert Britton Taylor, his 
brother, also a bootmaker, lived at Hanham, in 
the same parish : — Held : extrinsic evidence might 
be received to show that “ James Alfred Taylor, 
of Warmley Hill ’* was a friend of testator, A 
testator had little acquaintance with ** Robert 
Britton Taylor of Hanliam ** ; A, the ct. having 
considered such evidence, ordered probate to issue 
to James Alfi'ed Taylor of Warmley Hill. ScndiU : 
evidence of declarations by testator which tended 
to show that he intended James Alfi’ed Taylor, A 
not Robert Britton Taylor to be his exor. was 
inadmissible. — In the Goods of Chappell, [1891] 
P. 98 ; 63 L. J. P. 95 ; 70 L. T. 246 ; 6 R. 676. 

36. Holder of office — Office abolished.] — 
Testator appointed the Archbishop of Tuam for 
the time being, an exor. of Ids wUl, the archi- 
epiacopal jurisdiction of Tuam ha\dng been 
abolished by Church Temporalities Act, 1833 
(c. 37), probate granted to the Bishop of Tuam as 
exor. — In the Goods of Haynes (1842), 3 Curt. 76 ; 
1 Notes of Cases, 402 ; 163 E. R. 660 ; suh nom* 
In the Goods of Dales, 6 Jiir. 223. 

37. Subsequently ceasing to hold office.] — 

The treasurer for the time being of a charity was 
appointed exor. of a wUl. The person who filled 
that office at the death of testator had ceased to 
do so at the time ho applied for the probate : — 
Held : he was entitled to the grant. — in the Goods 
of Thompson (1852), 19 L. T. O. S. 96 ; 16 Jur. 
342. 

Admission of extrinsic evidence — Misdescription 
of executor — Person answering description.] — See 

No. 29, ante. 

No person answering description 
exactly.] — See Nos. 33-36, ante. 

More than one answering description.] 
— See Nos. 26-28, ante. 

Description not completed — Partial blank.] 
— See No. 25, ante. 

In construction of wills.] — See, generally. 

Wills. 

Ascertainment of objects of chaiitab le 

trust.]— Charities, Vol. VIII., pp. 303, 304. 

In construction of non-testamentary in- 
struments.] — See Deeds, Vol. XVII., pp. 302 
et seq, 

C. Direction to nomincUe Executor, 

38. General rule.] — A person dying in Scot- 
land having by bis wUl directed that the legatees 
should appoint two persons to execute his testa- 
mentary bequests, probate granted to the nominees 
as exors. — in the Goods of Cringan (1828), 1 Hag. 
Ecc. 648 ; 162 E. R. 673. 

39. Nomination by surviving executor.! — 
Testatrix appointed A. A B. exors. of her wUl, A 
in case of the death of either of them, empowered 
the survivor to appoint another, so that there 
should continue to be two exors. Upon the dc^ath 
of A., B. appointed C. exor., to act with him. C. 


probate . — Re Pabsonb (1908), 27 

N. Z. L. R. 958.>^.Z. 

h. Holder of office — Official of , 
company for time being ,} — A t4Mtator . 
oannot legolhr oonstltiite a ■hifting i 
execatonhip. Where testator ap> 
pointed ** the monoser for the time ' 
being ** of a oo. bis exor.. intend- 
ing thereby the manager of the co. 


from time to time, the ct. refused 
probate to the person who at the death 
of testator was manager of the co. — 

Re wxRE*s wiixTiife), 12 v. l. r. 

271.— AU8. 

^ — The appointment of 

the secretary for the time being of a i 
board of exors. ft trust 00 . os exor. is 
a good ft Tolid appointment. — Y aw 


Dbemtrb V , Tna Mastxb (1914), 
C. P. D. 9.— S. AF. 

PART 1. SECT. 8, 8UB-8ECT. 1.— C. 

89 i. Nomination by surviving exe- 
eufor.}— Testator named seven exors., 
ft directed that if any shonld die or 
renounce, the remaining exors. should 
appoint others, so that the some 
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Sect, 3. — Mode of appointment: Suh-sect, 1, C. ; 
s ub-aect, 2, A, ia)^ (h) (c),J 

did not take probate during the lifetime of B. ; — 
Held: probate might pass to 0., & he might 
appoint another exor. to act with him . — In the 
Ooo^ of Deichkan (1842), 3 Curt. 123 ; 1 Notes 
of Cases, 614 ; 103 E. R. 676. 

40. Nomination by executors & wife of 
testator.] — Testator by a will dated in 1844 be- 
queathed his estate in trust to J. & G., who were 
nominated exors., with directions conjointly with 
testator’s wife to appoint a third person as trustee 
& exor . : — Held : though there was no probability 
of agreement between J. G. & testator’s wife in 
the choice of such third person, the appointment 
of J. & G. as exors. was not thereby void, &, upon 
the construction of the will, J. & G. must take 

robate before nominating such third person. — 
ACKSON & Gill v. Paulet (1851), 2 Rob. Eccl. 
344; 163 E. R. 1340. 

41. Third party nominating himself.] — A. B. 

made her will, concluding “ 1 must beg O. D. to 
appoint some one to see this my will executed.” 
The ct. granted probate to C. D. on his appoint- 
ment of himself being liled in the Registry . — In 
the Goods of Ryder (1861), 2 Sw. & Tr. 127 ; 31 
L. J. P. M. & A. 215 ; 3 L. T. 756 ; 7 Jur. N. 8. 
196 ; 164 E. R. 941. 


Sub-sect. 2. — ^Appointment by Implication. 
A, What conatituica Person Executor according to 
Tenor of Will, 

(a) Person appointed to pay Debts, etc, 

42. General rule — Simple directions to pay 
debts, etc.] — Directing certain persons to pay debts, 
funeral cxi)enHes, & expenses of probate is an 
appointment of such persons exors. — In the Goods 
o/Fry (1827), 1 Hag. Ecc. 80 ; 162 E. R. 514. 
Annotation: — Folld. in the Hoods of WUkinBon (18U2), 07 

L. T. 828. 

43, ,] — A. executed a testainentary 

paper, calh'd a codicil or appendix io h<^r last will, 
in the possession of the exor. B., of I^ndon, of 
which will a copy was kept at Jerusalem. B. 
never had any will of A. in his possession, but such 
a will had been ex(*cuted in his oOlce, was in the 
possession of the exor. C. of London, & a copy 
of it was found amongst the jmpers of deceased 
at Jerusalem, on her death. In the codicil 
deceased orderc^d certain personal ornaments to 
be transmitted ‘‘ to the exor. B, in England, to 
whom the proceeds of the sale ” of her pi-opert y 
at Jerusalem ‘‘ are to be likewise remitted, & with 
the amount B. is hereby directed to pay the sum 
of £50 due to O., & to i^ay the residue equally 


between ” deceased’s two unmarried sisters : — 
Held : B. was exor, according to the tenor of the 
codicil . — In the Goods of Cooper (1862), 8 Jur. 
N. S. 394. 

44. .] — In order to constitute one 

an exor. according to the tenor of a will it must 
appear, on a reasonable construction thereof, that 
testator intended that he should collect his assets, 
pay his debts & personal expenses & discharge the 
legacies contained in such will . — In the Goods of 
Adamson (1875), L. R. 3 P. & D. 253. 

Annotation : — Consd. In the Goods of Brown (1910), 54 Sol. 

Jo. 478. 

45. .] — Testator gave to B. & W. 

all his real &> personal estate to apply the same, 
” after payment of debts,” to the payment of 
legacies. The ct. granted probate to B. & W. as 
exors. according to the tenor . — In the Goods of 
Bell (1878), 4 P. D. 85 ; 40 L. T. 659. 

46. .] — Wliere deceased had on the 

day before his death executed a document which 
purported to be a deed of gift, but which bore 
neither seal nor stamp, & contained (inter alia) 
a direction to the widow to receive ” all moneys 
forthcoming, including sick & funeral moneys, my 
said wife to pay all dues & demands,” & a number 
of specific gifts of bank shares, moneys, etc., to 
various relatives : — Held : in spite of declarations 
made by deceased of his intention to dispose of 
his property iyiter vivos, &> not to make a will, 
the document, although ambiguous was testa- 
mentary, &> the ct. accordingly granted adminis- 
tration ” with the will annexed ” to the widow as 
” extrix. according to the tenor.” — Fielding v, 
Walhhaw, In the Goods of Walshaw (1879), 48 
L. J. P. 27 ; 40 L. T. 103 ; 43 J. P. 463 ; 27 
W. R. 402. 

47. .] — A simple direction to a 

certain person to pay debts of testatrix, without 
any bequest to him & without specifically appoint- 
ing him as trustee, may be enough to constitute 
him exor. according to the tenor. 

IV^statrix, after bequeathing certain pecuniary 
legacies, desired G. to pay all her just debts, & 
then bequeathed to her niece M. all her furniture 
& effects & all money she possessed : — Held : G. 
was thereby constituUnl exor. according to the 
tenor . — In the Goods of Cook, [1902] P. 114 ; 71 
L. J. P. 40 ; 86 L. T. 537 ; 46 Sol. Jo. 318. 

48. Exception to rule — Where executor ap- 
pointed .] — In the Goods of Stockton, No. 104, 
post, 

49. Direction to pay out of particular 

fund.] — A diiection to a person to pay debts or 
funeral expenst^s, not out of the general estate, 
but out of a particular fund, will not constitute 
him exor., according to the tenor. 


number Bbould always exist : — Held : 
testator could delegate this power of 
appoiutmeiit to his exors. — WiueiiT r. 
Staokhousk (1803), 10 N. B. It. (5 
AU.) 460.— CAN. 


1. Nomination hy a corporation .] — 
Testator may delegate to a oorpii. 
the power to seleot & appoint exors. 
of his will. — Re Hadpkn’s Wiij. 
(1879), 6 V. L. 11. 91.— AUS. 


m. .] — Re Macorkgor’s Will 

(1901). 1 8. H. N. S. W. 60; 18 
N. S. W. W. N. 17.— AUS. 


n. N(»min(tHon by brothers d* sisters 
of testator.] — Testator appointed his 
two brothers exors. Sc trustees, 
providing that in the event of the 
death or inability or refusal to act of 
either, the surviving brothers or sisters 
should have a power of appointment. 
Probate was obtained, but one of the 
exors. died. Testator's surviving 


brothors Sc sisters appointed pltf. as 
exor. Sc trustee .—field : pltf. had 
been properly appointed. — Bkadlky 
V. Saundicrs (1900), Cout, 380. — CAN, 

PART I. SECT. 3, SUB-SECT. 2.— 

A. (a). 

42 1. General rule — Simple directions 
to pay debts, rfr.J — ^A will directing pay- 
ment of debts. Sc. making a person 
universal legatee does not make such 
pi^rson exor. according to the tenor. — 
Re I'liiLLlPB (1876), 2 V. L. 11. 29.— 
AUS. 

42 li. — - .1— Where A., al- 

though not expressly appointed an 
exor.. was directed to receive Sc pav 
testator’s debts Sc to get in Sc distribute 
his personal estate : — Held : A. must 
be taken to have been appointed under 
^e will an exor. by Implication. — Re 
Monohur Mookerjer (1880), I. L. R. 
5 Calo. 766 ; 6 C. L. R. 228.-^IND. 


42 iii. .] — Where testator 

names a person to discharge any duties 
tmder the will, without appointing 
him exor., the rule is that, unless it 
can be gathered from the will that 
testator intended such person to pay 
the debts Sc legacies under the will, 
suoh person cannot be held to be 
exor. — MiTHiBAi v. Canji Kueraj 
( 1901), I. L. R. 26 Bom. 671.— IND. 

^ iv. .] — Testator gave 

all his property to his wife, with autho- 
rity to collect all moneys lying to his 
civdit, Sc control over whatever 
matters might require special atten- 
tion, but he failed to name any person 
as exor. : — Held : the wife was extrix. 
according to the tenor. Sc entitled to 
probate. — In the Goods of Brown 
(1912), 31 N. Z. L. R. 272.— N.2, 

o. Subject to oofOin- 

gency mentioned in trill.] — ^A bequest 
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Semble : when testator, in his lifetime, hands 
over to a person a sum of money, &; directs him, 
out of it, to pay the expenses consequent on his 
sickness Sd in case of death, his funeral expenses, 
such money does not pass under the will. — In the 
Goods of Toomy (1864), 3 Sw. & Tr. 662 ; 34 
L. J. P. M. & A. 3 ; 28 J. P. 824 ; 13 W. E. 106 ; 
164 E. R. 1393. 

Direction to legatee.] — See No, ,51, post. 

Direction to residuary legatee.] — See No. 50, 

^^Direction to trustees.] — See Part I., Sect. 3, sub- 
sect. 2, A. (c), post. 

(h) Legatee. 

50. Residuary legatee — Direction to pay debts 
— & funeral & testamenta^ expenses.] — A. ap- 
pointed his wife extrix. during widowhood i C. & 
D. residuary legatees in trust *’ to pay debts, 
funeral & testamentary expenses,” etc., The 
widow alone proved, & died without having 
married again, leaving B. exor. of her will : — 
Held : C, & D. were exors. according to the tenor, 
& entitled to probate of A.’s will. — In the Goods of 
Collett (1857), Dea. & Sw. 274 ; 28 L. T. O. S. 
276 ; 3 Jur. N. S. 72 ; 6 W. R. 251 ; 164 E. R. 574. 

Annotation Diatd. In the Goods of Punchard (1872), L. R. 

2 P. & 11* 369* 

51. Legatee— Mere direction to pay funeral 
expenses — Out of legacy.] — A mere direction to a 
legatee to pay the funeral expenses out of his 
legacy will not make him an exor. according to ilie 
tenor of the will . — In the Goods of Smith (1864), 
3 Sw. & Tr. 661 ; 34 L, J. P. M. & A. 15 ; 10 Jur. 
N. S. 1084 ; 13 W, R. 277 ; 104 E. R. 1303. 

52. Universal devisee & legatee — Effect of 
Land Transfer Act, 1897 (c. 65).]— (1) The practice 
of the ct. in cases where some one is not named as 
exor. in a will & no duties are indicated in the will 
as would constitute him exor. thereof according to 
the tenor, but who has such an interest that in 
spite of not being named as exor. he might be 
looked to, to act as such, is to giant to such person 
letters of administration with the will annexed, & 
not probate. This practice is applicable in the 
case of the will dealing with real estate of a person 
dying after the commencement of the above Act. 

(2) An administrator can bring an action in 
respect of a trespass against the real estate in the 
interval between the death of testator & the grant of 
the letters of administration, & he can, if necessary, 
before the grant obtain the appointment of a 
receiver to prevent a wrong being done to the 


estate . — In the Goods o/Prysb, [1004] P. 301 ; 73 
L. J. P. 84 ; 90 L. T. 747 ; 48 Sol. Jo. 474, C. A. 
Annotation: — As to (2) Held. Howson v. SbcUoy, [1913] 

2 Gh. 384. 

53. .] — In the Estate of Mackenzie, No. 

63, post, 

(c) Trustees. 

54. General rule — No trust & no duty as 
trustee.] — Is it not, where A. is called a trustee, 
but there is no trust, & no duty to perform as a 
trustee, that A. may be taken as t^xor. according 
to the tenor; but whore there is a trust, & it 
seems to me that in the pi*esent case thoi'e is a 
trust, then A. is not exor. according to the tenor ? 
(Sir j. Dodson). — In the Goods of Bray (1852), 
10 Jur. 802. 

55 . Necessity for directions to administer 

estate.] — Where the whole personal pi’opei'ty is 
left to a trustee on trust for a speciiic purpose, & 
no exor. is named in the will, such trustee is not 
entitled to probate as exor. according to the tenor. 

S&mble : to constitute an exor. according to the 
tenor, there must be words importing a general 
power to receive & pay what is duo to & from the 
estate. — In the Goods of Jones (1861), 2 Sw. & Tr. 
155 ; 31 L. J. P. M. & A. 190 ; 4 L. T. 477 ; 164 
E R. 952. 

Annotations : — Difltd. In the Goods of Baylis (ISCft), L. R. 1 

P. & D. 21. Folld* In the Goods of Murtraii (1866). h. K. 

1 P. &; D. 214. Consd. In the Goods of Krawor (1870), 

L. R. 2 P. & D. 183. Folld. In the Goods of Puuoliard 

(1872), 41 L. J. P. & M. 25. 

55 , .] — Deceased duly executed a 

will, in which was a clause as follows : I give At 

bequeath to B. At C. administrators At assigns At 
to be disposed of by them as trustetis all funeral 
expenses At othcTS to be paid, & afUwards the 
residue of iny personal estate to be paid to,” et^c. : 

Held : B. At V. wove not exors. according to the 

tonor of the said will.— /w the Goods oj llKATON 
(1861), 7 Jur. N. S. 8.32. 

' 57 ^! Deeds of gift to trustees— Not 

to take effect until after death.]— Deceased executed 
three deeds of gift, conveying all his property to 
trustees for the benefit of his three children, hut 
directing that the conveyanccis w«irc not to take 
effect until his decease. Probate was granted of 
the three deeds, as togt^thor containing t he will ot 
the deceased, to the trustoes, as legatees m trust. 

In the Goods of Morgan (1806), L. R. I I . A:* D. 
214735 L. J. P. AC M. 98; 14 L. T. 894; 30 
J P. 679 ; 14 W. B. 1022. 

Annotation Eefd. Foundling UoaplUl Govoraors & Grdns. 

V. Crano, [1911] 2 K. U. 367. 


of tostator’a whole property hia 
wife, authorising her to reooiv© & pay 
hie debts, but on her marrying again, 
testator’s whole property m go over 
to his children, entitles the wife to 
probate as oxtrlx. according to the 
tenor, during viduity.“~”i2e Zeis s 
Will (1877)73 V. L. R. 100.— AUS. 

D. In the Will 

o/ Aodinsdale (1884), 10 V. L. R. 27. 
—AUS 

q. Direction to pay debts not in- 
dispensoble.]— A direction to pay tes- 
tator’s debts is not indispensable to 
the appointment of an exor. according 
to the tenor . — In the Goods of M’ELank 
( 1887), 21 L. R. Ir. 1.— IR. 

PART I. SECT. 8. SUB SECT. 2.— 
A. (b). 

r. Residuary legatee — Direction to 
pay debts .] — Testator bequeathed some 
personal property to bto widow, <te 
appointed trustees of a f“P .f^„hold 
for her for life ; he bequeathed all the 
feet of his property to his widow 
absolutely ft oimted that debts were 


to bo paid out of the portion b^ 
queathed to her : — Held : 
was entitled to probate w extrix. w 
the tenor.— Rc Cluxton’s Will (187 7 ), 
3 V. L. H. 56.— AUS. 

». leaocies.J— Testator 

directed his exors. to pay his debte 

ft funeral expenses ; ft ''*1® 

residue to bis son p„ ft 

to pay to each of his daughter 1^0. 

No exors. were 

disposition of peiwnal 

need not be expressly n*™®*^* 

appear by impucation, & 

according to the tenor.— Y ouno v. 

VURYIB (1886), 11 O. R. 597.— CAN. 

t. LegaUe— Directum fo pay debts 
d: tepoSlIelrf— Direction to a legat^ to 


pay aoDis » 4.i;7. 

vs* 

18 L. T. 63.— m. 

a. Universal devisee d: 

The appointment of a person as 


universal legatee does not, of itself, 
make him exor., according to the tonor. 
—Re Clxhk (1876), 2 V, L. R. 16.— 

AUS. 

PART I. SECT. 3, SUB-SECT. 2. - 
A. (0). 

541. General rale— No trust d: no 
duty as trustee.]— A. testator devised all 
his property to two iioneflciarles ft 
appointed R. as his sole trustee. No 
duty was assigned to the trustee, ft no 
bequests made to him of any proi>erty : 
— held : the trustee was not an exor. 
according to the tenor of the will.— 
^ bSoiTerick (1913). 32 N. Z. L. R. 
1193.— N.Z. 

55 I. Necessity for directions to 

administer estaU.]— Where property is 
loft by will to trustees, they will not 
be entitled to probate as exors. accord- 
ing to the tenor, unless it appears from 
the will that they have to di^bargo 
such duties as exors. hare to perform.- 
Appaoooty Mupali 
KAPPA Mudali (1906), I. L. 11. so Mad. 
191.— IND. 
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Executors asd Adhinistbatobs. 


Sect. 8 . — Mode of appointment: Svb-aect. 2, A. 

(£)J 

68. .] — C., by her will, gave all her 

property of whatsoever description to her son, 

A.* x__ n-- it 


when he attained the age of twenty-one, & then 
i, “ I appoint 0. & K. of, etc., trustees ** : 

AT--. A— .-li. -L ' 


concluded, ^ w^^wuav v. •»/ v^x, wv., vxixow^o • 
— Held : the trustees were not exors., &i granted 
administration, with the will annexed, to the 
guardian of the minor. — In the Goods of Cozens 
(1807), 16 L. T. 208 ; 16 W. R. 632. 

59. — No direction to collect debts, 

etc.]-~A married woman making a will in the 
exercise of a power directed the trustees of her 
marriage settlement to distribute her property in 
certam proportions among her relations. She 
appointed no exors. & no residuary legatee, & gave 
no directions as to the collection of the debts, & 
getting in of the estate, although she gave her 
trustees all the necessary powers of sale & mtge. : 
— Held : the trustees were not exors. according 
to the tenor. — In the Goods of Frabeb (1870), 
L. R. 2 P. & D. 183 ; 40 L. J. P. & M. 0 ; 24 L. T. 
72 ; 19 W. R. 333 ; avb nom. In the Goods of 
Taylor, 36 J. P. 24. 

60. J — Unless the ct. can gather 

from the words of the will that a person named 
trustee therein is required to pay the debts of 
deceased, & generally to administer his estate, it 
will not grant probate to him as exor. according 
to the tenor thereof. — In the Goods of Punchard 
(1872), L. R. 2 P. & D. 360 ; 41 L. J. P. & M. 25 : 
26 L. T. 626 ; 30 J. P. 296 ; 20 W. R. 440. 

Agd. /n tte 0 / Lowry (18T4), L. R. 3 
P. Sc D. 157. Difid. In the Ooods o/ Way. [1901] P. 845. 

•]— Testatrix named as her 
umversal legatee & sole extrix. her daughter, a 
minor aged eight years. She also nominated two 
trustees. The sole next of kin of the minor were 
in Australia. 

The ct. declined to regard the two trustees as 
exors., according to the tenor, but granted admini- 
stration, with the will annexed to Uiem, under the 
Court of Probate Act, 1867 (c. 77), s. 73.— /n the 
Goods of Stewart (1876), L. R. 3 P. & D. 244 ; 44 
L. J. P» & M. 87 ; 23 W. R. 683 ; svb nom. In the 
Goode of Stuart, 83 L. T. 72 ; 39 J. P. 679. 

62. .] — Testator by his wid ap- 

S )mted his brother-in-law & son trustees thereof. 

e devised & bequeathed to his trustees all his 
real & personal property, upon trust, to pay to a 
certain lady a certain amount due to her from 
testator, this being the only debt owing by testa- 
tor, with the exception of his doctor’s biU. The 
trustees were then directed to pay one legacy of 
£60, & to mvest the residue, & out of the income 
to be derived therefrom to pay to the house- 
keeper of testator’s son, for her life, the annual 
sum of £30, to be increased to £40, a year in the 
event of her ceasing to be his housekeeper. Sub- 
ject to the foregoing directions, testator gave the 
residue of his property to his son, but directed 
that, in the event of the son not disposing of it 
by deed or will, it was to go to the son’s children. 
This gift to the son amounted to an absolute gift. 
The trustees moved the ct. to grant probate of 

the wiU to them as exors. according to the tenor : 

Held : they were not exors. according to the tenor, 
& probate must be refused. — In the Goods of 
Armstrong (1889), 69 L. J. P. 23 ; 62 L. T. 184 • 
54 J. P. 200. ’ 

68, No direction to pay debts.] 


Testatrix by her will left all she possessed to two 
persons, P. & L., or the survivor of them, in trust 
to pay the whole income arising from her estate 
to her husband during his life, &; at his death to 
realise the estate & divide the proceeds equally 
amon^t her four children : — Held: in the absence 
of a direction to pay debts, the trustees were not 
exors., according to the tenor ; but, as in their 
capacity of universal legatees & devisees in trust, 
their interest was paramoimt to that of the hus- 
band, the proper form of order to make would be 
to grant administration, with the will annexed, 
to them, P. & L., as universal legatees & devisees 
in trust. — In the Estate of Mackenzie, [1909] P. 
305 ; 79 L. J. P. 4 ; 20 T. L. R. 39. 

64. .] — The ct. will not find that 

trustees named in a wiU are exors. according to 
the tenor, unless there is some direction in the 
document that they are to do some act of an 
executory character. — In the Goods of Brown 
(1910), 64 Sol. Jo. 478. 

65. Direction to do executory acts — ^To get in 
estate and pay debts.] — ^By an instrument not under 
seal, but executed & attested as a will, although 
not described as such by deceased, she gave all 
her personal estate to B. & D., upon trusts after 
her decease, to get in & stand possessed of the 
same, &, subject to her just debts to pay, etc. : — 
Held : such paper was entitled to probate as a wiU, 
of which B. & D. were to take probate as exors. 
according to the tenor. — In the Goods of Mont- 
gomery (1846), 6 Notes of Cases, 99 ; 8 L. T. O. S. 
294 ; 10 Jur. 1063. 

AnnotaHon : — ^Diftd. In (he Ooods of Puncbard (1872), L. H. 

2 P. & D. 369. 

66. Blisuse of printed form.] — Where a 

will had been written on a printed form, mis- 
understood by the writer, who inserted the dis- 
positive part after the conclusion of the will, 
according to the printed form, the ct. admitted 
the paper. 

The form begins ** This is the last will & testa- 
ment of me,” etc. ; then it directs the payment of 
debts, etc. by his ” exors. hereinafter named ” ; it 
then bequeaths all his estate effects to the two 
persons who were to be trustees, directing them to 
collect & convert into money all his real & personal 
estate, ” upon trust to pay,” & then are blanks to 
be filled up ; but all this part, beginning ” upon 
trust,” is struck out, & there is in the left-hand 
margin an asterisk by way of reference to some- 
thing appearing elsewhere. It then goes on to 
nominate exors., the blank being filled up with 
the names of the two persons before mentioned ; 
& it concludes, ” In witness whereof, I, the said 
A. S., have to this my last will & testament set my 
hand the 21st May, 1847.” That would be the 
conclusion of the will ; & then follows the attesta- 
tion-clause, but the blanks in it are not filled up. 
On the next, or third side, is a disposition of the 
property, signed by testator & attested by two 
witnesses. Let administration with will annexed 
pass of all the first side of the will down to the 
mark of reference, excluding all that follows on 
the printed form after the mark of reference, & 
including what is on the third side. The persons 
named in the first part of the will are not exors. 
according to the tenor ; administration with will 
annexed must be taken by the residuary legatees 
in trust (Sir H. Jenner Fust). — In the Goods of 
Sayer (1847), 6 Notes of Cases, 516. 


661. Direction to do executory acta 
— To get in estate db pay dcbts.'^ 
Testator, alter giying some speolflo 
legacies, bequeathed the residue to 
three trustees upon trust to seU, ft 


Pf-y^o costs ft expenses of the sale, 
his funeral expenses ft debts, ft some 
peounla^ legacies, ft gave directions 
as to the money remaining in their 


hands : — Edd : the trustees were not 
executors aooording to the tenor. — 
In the Goods of Lotts (1881), 7 L. R. Ir. 
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67. To convert testator’s property into 

money & divide proceeds.] — Testator by tiie first 
clause of his will directed his debts funeral So 
testamentary expenses to be paid, So then gave all 
his personal estate to certain persons on trust to 
convert into money, get in So receive it in such 
manner as they should deem expedient. So to 
divide the proceeds amongst his children, with the 
exception of some furniture which he gave to one 
of his daughters : — Held : the trustees were exors. 
according to the tenor . — In the Goode of Baylis 
(1866), L. R. 1 P. & D. 21 ; 35 L. J. P. So M. 15 ; 
13 L. T. 446 ; 11 Jur. N. S. 1028. 

AnnoUUwns: — ^Difltd. In the Oooda of Punohard (1872), 

L. R. 2 P. &; D. 369. Reid. In the Goods of Fraser (1870), 

40 L. J. P. & M. 9. 

68. .] — ^Testator in his will left his 

property, after the payment of his debts So funeral 
expenses, to certain persons. So constituted So 
appointed A. &; B. to be his trustees, with full 
power to dispose of all his property, & convert 
the same into money, to be deposited in Govt, 
funds for the purpose above stated : — Held : A. 
So B. were exors. according to the tenor of the will. 
— In the Goods o/ Chappell (1808), 37 L. J. P. & M. 
32; 17L. T. 018; 32 J. P. 231 ; 16 W. R. 488. 

60. To dispose of testator’s effects as 

trustees thought fit.] — ^A. appointed B. So O. 
trustees to dispose of his effects as they thought 
fit. So to receive his life assurance for the benefit 
of his two sons : — Held : B. So C. were exors. 
according to the tenor. — In the Goods of Gale 
(1868), 18 L. T. 096 ; 32 J. P. 031 ; 10 W. R. 942. 

70. To get in Sc distribute estate.] — 

Testator made a will by which he appointed three 
trustees So exors. He subsequently wrote out So 
executed a holograph codicil, expressed to bo made 
“ in consequence of the death ** of one of the 
trustees. He thereby appointed B. trustee in 
place of deceased trustee ; made certain altera- 
tions in the division of his property ; directed the 
trustees to get in the whole of his property, to 
make certain investments, to pay the dividends 
arising from such investments to certain persons 
So in specified propoitions ; to pay legacies to two 
persons ; &, aftor paying funeral So other expenses, 
to distribute the residue & remainder of his pro- 
perty as directed by the will. By a second codicil, 
testator explained one of the bequests under the 
first codicil, & confirmed his will : — Held : B. in 
conjunction with the two surviving trustees So 
exors., was entitled to a grant of probate of the 
will So codicils, as exor. according to the tenor. 
So probate decreed to the three trustees named in 
the first codicil accordingly. — In the Goods of 
Lush (1887), 13 P. D. 20 ; 57 L. J. P. 23 ; 58 
L. T. 684 ; 52 J. P. 199 ; 36 W. R. 847. 

Annotations : — Distd. In the Goods of Hartley (1895), 11 R. 

692. Apld. In the Oooda of Wright (1908), 25 T. L. U. 15. 

71. “To carry out this will ” — Sc for due 

execution of will.] — Trustees nominated by testa- 
tor “ to carry out this will ” So “ for the due 
execution of this my will ** : — Held : entitled to 
probate as being exors. according to the tenor. — 
In the Goode of Russell, In the Goods of Laird, 


[1892] P. 380 ; 62 L. J. P. 15 ; 67 L. T. 604 ; 1 R. 
456. 

Annotation : — ^Distd. In the Goods of Hartley (1895), 11 R. 

592. 

72. To pay funeral Sc other debts.] — 

Testatrix appointed A. So B. trustees of her will 
So expressed a wish that they should pay her 
funeral So other debts : — Held : A. So B. were 
thereby constituted exors. according to the tenor 
of the will, So were entitled to probate. — In the 
Goods of WiLiciNSON, [1892] P. 227 ; 61 L. J. P. 
134 ; 07 L. T. 328. 

73. Advancement Sc maintenance of 

children.] — Testator by his will, which was drawn 
for him by a friend. So executed nearly two years 
before his death, directed all his just debts “ to be 
paid by my exors. hereinafter named.** The word 
“ exor.’* did not occur again in the will. The will 
also contained a direction that his younger 
children should be sent to a boarding school “ where 
the trustees shall think fit.” Testator then 
appointed his wife So two of his sons ‘‘ trustees,” So 
directed that the expense of maintaining So 
educating the younger children should be paid out 
of the estates bequeathed to them. So he also be- 
queathed certain leasehold houses to his two sons 
as remuneration for their services as trustees, but 
no trust property was vested in the trustees by 
the will. There was evidence that testator in- 
tonded his wife So the two sons named to act as 
his exors.. So that ho had intended to execute a 
more formal document, but had died without 
carrying his intention into effect. The ct. made a 
grant of i^robate to the trustees named, as exors. 
according to the tenor of the will. — In the Goods of 
Kirby, [1902] P. 188 ; 71 L. J. P. 116 ; 87 L. T. 
141. 

74. Omission of appointment as executors — 
Appointment as trustees.] — Persons named as 
trustees in a will were held, under the circum- 
stances, to be exors. according to the tenor. — 
In the Goods o/ W ellh (1848), 10 L. T. O. S. 503. 

75. Duties only those of trustee.] — In the 
Goods o/ Bray, No. 51, ante, 

70. Specific trust.] — In the Goods of 

Jones, No, 55, ante, 

77. .] — Deceased, in htjr will, appointed 

n. her sole trustee. So directed that ho should be 
paid as an attorney the same as if he had not been 
a trustee. The only duties assigned to him were 
those of a trustee ; — Held : he was not an exor. 
according to the tenor of the will. — In the Goods of 
Lowry (1874), L. R. SF.SoD, 167 ; 43 L. J. P. So 
M. 34 ; 30 L. T. 695 ; 38 J. P. 631 ; 22 W. R. 352. 

78. Trustees also appointed executors — Ap- 
pointment as executors subsequently revoked.] — 
Testator duly executed his will, by which ho gave 
the usual directions as to the payment of debts, 
etc., &; appointed two exors. The same two per- 
sons were also appointed trustees. So they were 
directed to hold the property upon certain trusts 
for the benefit of testator’s wife So the only son of 
the marriage. The wife predeceased testator. So 
the son became absolutely entitled to the whole 
of the property. After tostator’s death his will 


67 i. 7*0 convert te8tator*8 pri 

into money db divide proceeds, 
— ^Testator directed his debts to b 

G Jd, Sc gave all his property t 
B widow for life, or untU sne shoul 
marry again. Sc after her re-marriag 
to trustees for conversion Sc investmen 
alter payment of his debto 
they were entitled to probate as exon 
aooording to the tenor.— Re Pallett*i 
Wlix (1878), 4 V, L. R. 33.— AUS. 

J. — ^VOL. XXIII. 


74 i. OmiseUm of appoinJlmeni as 
executors — Appointment as trustees .] — 
The will appointed trustees, but no 
exors. Probate granted to the trustees 
as exors. accoidlng to the tenor. — he 
Wright's Will, 4 J. R. N. 8. 13.— 
N Z 

74 U. devise Sc be- 

quest of all testator's real Sc personal 
estate to two persons, upon trust, no 
mention being made of exors.. is suiB 


dent to constitute the trustees exors. 
according to the tenor. — Re Levi’s 
Will. 3 J. R. N. S. 12.— N.Z. 

0 . Of personalty — Deceased intestate 
as to realty. I — Testator left his per- 
sonalty to K. on certain trusts, out 
died intestate as to his realty : — Held : 
K. could not obtain probate as exor. 
according to the tenor. — he Martin's 
Will (1909), 9 S. R. N. S. W. 576.— 
AUS. 

D 
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Executobs anb^Admikistiiatobs. 


Sect. Z.—Mo^ of appoinlmeni : Sub~8eot, 2, A, 

WftB found in a mutilated condition) the part 
relating to the appointment of exors. & to a legacy 
ta. one of them, 0., being cut out. There was 
evidence of some dispute having arisen between 
testator, Sd of deceased having told a friend 
that he had “ cut that rascal 0. out of the will ** : — 
Held : the mutilation of the will revoked the 
appointment of exors. the trustees were bare 
trustees merely, &; not exors. according to the 
tenor, & the son was entitled to a grant of admini- 
stration, with the will annexed.— -Jw the Goods of 
JlALBY (1887), 12 P. D. 134 ; 66 L. J. P. 112 ; 
67 L. T. 600 ; 61 J. P. 423 ; 36 W. R. 764. 

, 79. Chain of representation.!— Testatrix, 

by her will, appointed two persons to be her 
exors. & trustees, conferred upon the surviving 
toustee or trustees power to appoint new trustees, 
& directed that every trustee appointed under 
her will should, by force of his or her appointment 

•11 trustee, become & be an exor. under her 

wiU. The persoM^ named in the will renounced, 
& letters of administration with the will annexed 
were granted in 1862 to two persons, who died 
respectively in 1866 & 1870, without having 
administered the estate. In 1856 the Ct. of Ch. 
appointed as trustees of the will two other persons, 
one of whom died in 1869. The survivor of these 
two trustees died in 1884, leaving a will by which 
he appo^ted his wife his sole extrix., & she, in 
under the Conveyancing Act, 1881 
(c. 41), appomted two persons to be trustees of the 
wiU of testatrix :—Held : these trustees became 
exors. by force of the special clause in the will. — 
in the Goods of Shaw (1896), 73 L. T. 192. 

80. Expressions “ trustees ** & “ executors ” 
used indifferently.]— Testator in his will did not 
specincally appoint any exor. but nominated four 
persons^ to act as his trustees, & bequeathed to 
them his residuary estate with power to receive 
any sums d^ to the residue, & to give a discharge 
for same. The will contained directions to “ my 
exors. as to the payment of his debts & as to the 
ma^er in which they were to deal with the 
residue & other portions of the estate ; & generally 

that tesUtor had used the terms 
trustees & exors. indifferently as referring to the 
same persons :— .HcZd ; the trustees were exors. 
Mcord^g to the tenor, & entitled to probate.— 

16 P^:d^22^-^49Y^J (Earl) (1889), 

4eld. In the Goods of Kirby, [1902] P. 188. 

81. Substituted appointment — “ Trustees ” for 

— The appointment of exors. 
according k) the tenor revoked by a codicil, & 
others substituted by implication. 

expressly named exors. 
in tn^. They would therefore be exors. in trust 
M i personal estate. By the 

codicil testator declares that he had appomted 
them trus^, & I must conclude that ho apTOinted 
them tTMtees in general terms, & looking at the 
te^ of the appointment in the codicil, I can 

substituted for 

toem, As that they stand in the same pomtion, 
^t to, exors. according to the tenor. Under 
these circumstances the appointment of W. as 
exor. IS revoked, M. is substituted for him, & he 
18 therefore entitled to the probate of the wiU & 
codicd M tee surviving exor. ; but at tee same 
rame I te^ W. should renounce (Sib H. Jknneb 
Fust). — I n the Goods of Tbbffby (1860). 7 Notes 
of Cases, 882 ; 16 L. T. O.Tnl 14 4oT 


82. “ Trustee for “ trustee & execu- 

tor.**] — ^Testatrix by her will appointed A. trustee, 
with power to convert tee residue of her estate 
into money, & after payment of her debts & per- 
sonal expenses, to dispose of tee property in 
accordance with tee directions given in such wiU 
& she also appointed him exor. By a codicil 
she revoked that part of her will which gave tee 
property in trust te A., & in lieu of him appointed 
her n^hews B. & 0. ; & providing C. should not 
be in England his brother D. to act in his capacity 
She also revoked tee appointment of A. as exor., 
& in his place appomtea B. & C. B. renounced 
probate of tee will of deceased ; G. at tee time of 
her death was not in England : — Held : D. was 
an exor. according to the tenor of the will, but 
power must be reserved to make a grant to 0. in 
case he should return to this country. — In the 
Goods of Goodworth (1868), 37 L. J. P. &> M. 49. 

83. .] — In the Goods of Lush, No. 

70, ante. 

84. By codicil.] — ^Where testator appointed 

trustees &> exors. of his will & by codicil cancelled 
the appointment of trust & appointed other persons 
in their stead ; the trustees & exors. appointed by 
will having renounced or being unable to act, the 
ct. refused to grant probate as exors. according 
to tee tenor, to the persons substituted by the 
codicil, but made a grant to them of administration 
with the will annexed. — In the Goods of Hartley 
(1895), 11 R. 692. 

85. .1 — By his will testator appointed 

his wife, his brother, & B. extrix. & exors. By his 
codicil testator substituted the name of his son 
for that of B. as trustee, & struck out the name of 
B. from all participation in the will. On a motion 
for probate to the exors. & to the son as exor. 
according to the tenor, the ct. granted probate as 
prayed. — In the Goods of Wright (1908), 26 
T. L. R. 16. 


(d) Addressee of 2'estamentary Instrument. 


86. WDl In form of letter.]— Part of a letter, 
duly signed & attested, admitted to probate as the 
will of deceased ; the person to whom the letter 
was addressed held to be legatee exor. according 
to the tenor, though he was not named therein. — 
In the Goods of Wedge (1842), 2 Notes of Cases, 


Annota^n : — ^FoUd. In the Goods of Taylor (1845), 4 Notes 
of Oases, 290. 


87. .] — Where a testatrix executed her 

will in the form of a letter, superscribed “ A. B.,** 
& containing tee words, “ I hereby appoint you 
my exor. to carry this my last will into effect,** 
without naming any person ; the ct. upon affidavit 
granted probate to the party named in the super- 
Bcrmtion. — In the Goods of Taylor (1845), 4 Notes 
of Cases, 290 ; 9 Jur. 978. 

88 . .] — B. produced a sealed envelope, on 

which was written, ** I conffim the contents 
written in the inclosed document in the presence 
of,** etc. This was signed by her, & attested by 
two witnesses. On her death, two days subse- 
quently, the envelope, still sealed with the same 
seal, was found on her table directed to A., her 
nephew ; on bein^ opened, it was found to contain 
a testamentary disposition in tee form of a letter 
addressed to her nephew. The ct. admitted parol 
evidence of tee identity of the inclosure so round 
after death with tee document referred to by the 
executed memorandum, granted probate of the 
envelope & contents to A., as exor., according to 
tee tenor. — In the Goods of Alhosnino (1869), 1 
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Sw. & Tr. 608 ; 29 L. J. P. & M. 46 ; 2 L. T. 101 ; 
23 J. P. 328 : 6 Jur. N. S. 302 ; 164 £. R. 835. 
AnnotationB : — ^Befd. Van Stranbenaee v. Monck (1862), 8 

Sw. A Tr. 6 : Be NiohoUs, Hunter v. NiohoUe, [1921] 

2 Oh. 11 

89. .] — Testatrix inclosed in an envelope 

addressed by her ** Miss Eliza Adams ’* a duly 
executed testamentary paper in the form of a 
letter, which, after stating the nature of her 
property &i giving directions as to its disposition 
after her death, concluded thus : “I luiow of 
nothing else, my dear Eliza, to trouble you with, 
& trust that this will not involve you in much.’* 
The real name of the person for whom the paper 
was intended by the testatrix was Eliza Mary 
Adams : — Held : that she was entitled to probato 
as extrix., according to the tenor. — In the Goods of 
Manly (1862), 3 Sw. & Tr. 56 ; 31 L. J. P. M. & A. 
198 ; 7 L. T. 220 ; 27 J. P. 9 ; 8 Jur. N. S. 493 ; 
164 E. R. 1193. 

Annotation : — Refd. In the Goods of Taylor (1870), 35 J. P. 

24. 

90. .]— A nurse, employed under contract 

by the War Office on hospital-ships, wrote a letter 
giving the addressee full liberty to deal with her 
affairs & giving directions as to the disposal of 
her property. The letter was written during an 
interval of leave on shore in this country, but 
after the writer had received orders to re-embark ; 
— Held : the letter, which was unattested, was 
privileged as a soldier’s will within the meaning 
of the Wills Act, 1837 (c. 26), s. 11, & the person 
to whom it was addressed was exor. according to 
tenor, &, as such, entitled to probate of the docu- 
ment. — In the Estate of Stani^ey, [1916] P. 192 ; 
85 L. J. P. 222 ; 114 L. T. 1182 ; 32 T. L. K. 643 ; 
60 Sol. Jo. 604. 

91. Codicil — Given to third party — Executors 
of will predeceasing testator.] — A., by wUl, dis- 
posed of the whole of his personal & of certain 
real property & appointed exors. He subsequently 
executed another testamentary paper, in which 
was the clause “ If my wife sui’vives me, in two 
years after my wife’s death my second cousin B. 

next of kin, to take possession of all my real & 
personal property, & to pay all my just debts 
according to my will. ... I give B. this written 
document as I am afraid my exors. will not put 
my will into ct.” ; The exors. died in the lifetune 
of deceased : — Held : as the paper was testa- 
mentary & duly executed, although not to operate 
until some time after the death of testator, it was 
entitled to probate, & B. was exor, according to 
the tenor thereof, but he must take probate of the 
will as well as of that paper. — In the Goods of 
Newns (1861), 7 Jur. N. S. 688. 

92. Will in envelope Indorsed “ A., C. execu- 
tors ** — ^Effect of reference in codicil to A ** one of 
my executors.”] — Deceased left a will executed in 
duplicate, in which no exor. was named ; one copy 
was foimd inclosed in an envelope, which was 
indorsed A., O., exors. He also left a codicil, 
which commenced, ** I have left my will in the 
custody of A., one of my exors.” : — Held : A. 
was exor. according to the tenor of the codicil. — 
In the Goods of Cocker (1851), 8 Jur. N. S. 
394, n. 


(e) Person reqnesied to Assist or Act. 

98. Person asked to assist executor.] — Powell 
V. Stratford (1803), cited 3 Phillim. 118 ; 161 
E. R. 1275. 

AnnoiaHons : — ^Betd. Grant v. Leslie (1810), 3 Pblllim. 116 ; 

In the Goode of Brown (1877), 46 L. J. P. 31. 

94. .] — (1) ” I request L. to assist my 

daughter in the execution of my will ” : — Held : 
not to be an appointment of L. as exor. accordhig 
to the tenor. 

(2) The daughter sole extrix. & residuary legatee 
being incapable of acting, administration decreed 
to L. for her use & benefit on consent of all persons 
interested. — In the Goods of Stevenson (1852), 
19 L. T. O. S. 351 ; 16 Jur. 714. 

Annotation : — Consd. In the Goods of Brown (1877), 2 P. D. 

110. 

95. .] — Testatrix executed a will which 

contained a clause to the effect, ” I appoint my 
sister A. my extrix. only requesting that my 
nephews C. & E. will kindly act for & with this dear 
sister ” : — Held : C. & E. were exors. according 
to the tenor of the will. — In the Goods of Brown 
(1877), 2 P. D. 110 ; 46 L. J. P. 31 ; 36 L. T. 519; 
41 J. P. 601 ; 25 W. R. 431. 

96. Person requested to ” act.”] — Testatrix 
nominated no exor., but the will contained these 
ivords : ” \V., who holds the policy of my life 
assurance will, 1 am sure, act for me in this, &; I 
beg him to pay himself, if he needs it, for his 
trouble ” : — lleld : W. was exor. according to the 
tenor. — In the Goods o/ Tracy (1875), 31 L. T. 801 ; 
39 J. P. 153 ; 23 W. R. 385. 

97. Person requested to ” carry out wishes.”] — 
Testatrix, by her will, desired two persons whom 
she named to ” carry out these my wishes,” & for 
their trouble they were each to take a legacy of 
nineteen guineas. ” After these & all other 
claims ” had been met, they were to deal w'ith the 
residue in manner set forth in the will : — Held : 
they were exors. according to the tenor, & it lay 
upon the person asking that the exors. should give 
security to show a reason why this should be done. 
— In the Goods o/ Allam (1892), 66 L. T. 382. 

98. Foreign wUl.J — Testatrix died in the 

republic of Hayti domiciled there, leaving a will 
duly executed according to Haytian law. The 
will appointed no exor. or universal legatee, but 
contained the following clause : ” B., of Port au 
Prince, & W. of Liverpool, shall carry out my last 
wishes.” The only next of kin who was primarily 
entitled to the grant was in Hayti. Persons en- 
titled to half the estate were in England. W. had 
managed the English affairs of testatrix for twenty 
years, A had, at the time of her death, in his pos- 
session a sum of £1,260 belonging to her estate. 
The ct. made a grant to W. of administration with 
the will annexed under the Court of Probate Act, 
1857 (c. 77), s. 73, without citing the next of kin, — 
In the Goods of Moffatt, [1900] P, 152 ; 69 
L. J. P. 98. 

( / ) Other Persons. 

99. Persons given entire charge of property.] 

— BRiGHi^N V. Keighley (1585), Oro. Eliz. 43 ; 
78 E. R. 307. 

Annotation: — Hentd. Ponnlngton v. Hoaley (1833), 1 Or. Sc 

M. 402. 


PART I. SECT. 8, SUB-SECT. 2.— 
A. (a). 

d. Person appointed to ** see t?iat 
wishes are carried — ^A will con- 

tained the following provision : ** Scl 
appoint the Public Trustee to see that 
toe wiahes herein enresaed be carried 
out*': — Held: the Public Trustee was 
not the exor. aooording to the tenor, 
having been appointed not to oany out 


I the wishes of testatrix, hut to see that 
they were carried out . — JU Branson 
I (1911), 31 N. Z. L. K. 70.— N.Z. 

! PART I. SECT. 8, SUB-SECT. 2,— 
A. (f). 

Oe i. Persons given entire charge of 
property.}-^ A. bequest of property to 
several persons, one of whom is to have 
the entue control ft management of it 
for himiieif ft the others, is sufficient 


to constitute him exor. according to 
the tenor. — Re Keane’s Will (1877), 
3 V. L. R. 40.— AUS. 

99 ii. .] — A bequest of all testa- 

tor’s property to his wife ft family *’ to 
bo managed by A. ft B.” constitutes 
A. ft B. exors. according to the tenor. — 
Be Stephen’s Will (1878), 4 V. L. R. 
36.— AUS. 

99 ill. testator appointed 

D 2 
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Sect. 3 . — Mode of appointment: Sub-sect. 2, A. 
if) & B. Sect. 4 : Sub-sect, 1, A., B. & C.] 

100. .] — Testator made a will in which 

were these words “ This is to cancel all former wills 
& to leave all in the hands of my mother & wife 
jointly or separately & they are in no way to be 
interfered with.** No exors. were named. 

The ct. granted probate to the mother & wife 
as exors. according to the tenor, — In the Goods of 
Glasson (1874), 22 W. B. 846. 

101. Appointment conditional — On death of 
named person.] — Naylor v. Stainsby (1754), 2 
Lee, 64 ; 161 E. B. 261. 

102. Limited executor of will — Implied general 
appointment in codicil.] — person appointed a 
limited exor. in a will may be appointed general 
exor. in a codicil by implication & without express 
words. — In the Goods of Aird (1828), 1 Hag. Ecc. 
337 ; 162 E. B. 606. 

103. Person appointed to administer.*’] — 

Testator, by his will, appointed E. “to hold & 
administer in trust all my estate weU known to 
E.** : — Held : as this person had duties to perform, 
the word “ administer ** was, without any express 
instruction to pay debts, sufficient to constitute 
him exor. according to the tenor. — In the Goods of 
Way, [1901] P. 345 ; 71 L. J. P. 13 ; 85 L. T. 
643 ; 17 T. L. B. 758. 

B. Where Another Executor nominated. 

104. Presumption against executor according 
to tenor .1 — Where there is a direct appointment of 
exors., tne presumption is against the intention 
of testator that any other person should be joined 
in the probate : — Held : the clause desiring “ debts, 
funeral & testamentary expenses be paid by A., 
who holds £250 of my money, the interest of same 
I allow for my board & lodging,** did not entitle 
A. to be joined in the probate as extrix. according 
to the tenor. In such questions, the intention of 
testator must clearly appear & the ct. will not 
look beyond the four corners of the will. — In the 
Goods o/ S tockton (1867), 30 L. T. O. S. 175. 

105. Executor according to tenor entitled to 
grant jointly with nominated executors.] — 
OoUiARD V. Smith (1799), cited 3 Phillim. llO ; 
161 B. B. 1274. 

Annotation : — Re!d. Qrant v, Loelio (1819), 3 Phillim. 116. 

106. .] — An exor, according to the tenor, 

entitled to be joined in the probate with the sur- 
viving exor. of a wife. — G rant v. Leslie (1819), 3 
PhiUim. 116 ; 161 E. B. 1274. 

107. .] — In the Goods o/Lusii, No. 70, ante. 

108. Nominated executor unable to act— In- 
capacity.] — Inthe Goods o/Stevenson, No. 94, ante. 

109. Not within Jurisdiction — Reservation of 

rights.] — In the Goods o/Goodworth, No. 82, ante. 


Sect. 4.— APPOINTMENT FOR PARTICULAR OR 
UMITED PURPOSE. 

Sub-sect. 1. — ^Appointment limited to Par- 
ticular Property. 

As to deaths occurring after Dec, 31, 1925, see 
Supreme Court of Judicature (Consolidation) Act, 
1925 (c. 49), s. 156. 


A. Property in Particular Place. 

110. General rule.] — ^A man makes A. & B. his 
exors., & wills that B. shall not meddle durii^ the 
life of A. & good ; for he does not restrain his 
entire power ; for he may make one exor. of his 
goods in C. & another exor. of his goods in D. & 
so he may divide the time ut supra. — ^Anon. 
(1540), Bro. N. 0. 40 ; 73 E. B. 882. 

111. Executor limited to county.] — Anon. 
(1658), 2 Sid. 114 ; 82 E. B. 1286. 

112. Appointment of executor “ In Lisbon ” — 
Independent appointment of others as executors.] 
— The words “ I appoint for my exor. in the city 
of Lisbon, whither I am about to proceed, my 
cousin A., & I also appoint him guardian of all 
my sons k daughters, both by my first & second 
marriage. Independently of my aforesaid cousin, 

I appoint as exor. 0. & E, ** : — Held : an appoint- 
ment of A. as exor, generally, & not merely as 
regarded the property of Lisbon . — In the Goods of 
Veiga (1846), 4 Notes of Cases, 698 ; 8 L. T. O. S. 
60. 

113. Appointment of executors *‘in Portugal” 
& executors ” in England.”] — L., who died 
domiciled in Portugal, made a will, containing an 
appointment, substitutional, of four exors. “ in 
Portugal,*’ & another appointment, also sub- 
stitutional, of four exors. “ in England.’* Pltf., 
who was named as an exor. in both appointments, 
was resident in Portugal : — Held : the words “ in 
Portugal ** & “in England,** were equivalent to 
“ for Portugal ** & “for England.’* — V elho v. 
Leitb (1864), 3 Sw. & Tr. 456 ; 33 L. J. P. M. & A. 
107 ; 164 E. B. 1352. 

114. Appointment of executors of will executed 
in England — ^Later appointment of executors in 
India.] — W. made a will in England in 1861, & 
appointed B. & C. exors. thereof. In May, 1862, 
being in India, he made a codicil, & on June 9 
executed a paper, whereby he appointed E. & F. 

“ my exors. in this country ’* : — Held : the context 
of the paper, giving testator’s reasons for the 
appointment of E. & F. showed that he did not 
mean them to have any power over the property 
in England, & granted probate to B. & C., without 
reserving power to E. & F. — In the Goods of 
Wallich (1864), 3 Sw. & Tr. 423 ; 33 L. J. P. M. 
& A. 87 ; 9 L. T. 809 ; 164 E. B. 1339. 

115. Foreign will dealing only with property 
abroad — Intestacy as to English property.] — 
Deceased left a will expressly limited to her pro- 
perty abroad, which was proved by the exors. in 
the foreign ct. ; but she died intestate as to her 
property in this country ; — Held : the adminis- 
tration of the property in this country might be 
granted to her sole next of kin . — In the Goods of 
Mann, [1891] P. 293 ; 60 L. J. P. 96 ; 40 W. B. 
144. 

Annotation : — Reid. In the Goods of Murray, [1806] P. 65. 

116. Executor of foreign will — Property in 
England.] — Probate was granted abroad to a sub- 
stituted exor. in a foreigner’s will ; — Held : the 
same person was entitled to probate here as sub- 
stituted exor . — In the Goods of Cached A (1849), 
13 L. T. O. S. 264 ; 13 Jur. 413. 

117. .] — Testator, a domiciled Ger- 


two pereons to “ manage my firm & all 
other affairs on my death. They shall 
Bupervise my Arm & manage it ” 
Held : such pci*eons had thereby been 
iriven the powers of exors. testa- 
mentary . — Re Nurmamad (1905), 26 
N. h. It. 242.-HS. AF. 

0 . Persons appointed to distribute 
apportion .] — ^A bequest & devise of 
nil testator’s estate to peisons named 


' to be distributed & apportioned, as by 
I the will directed, constitutes them 
i exors. according * to the tenor . — Re 
I Holungs’ Will (1878), 4 V. L. R. 46. 

I — AUS. 

f. Persons appointed guardians of 
, infants .] — Testatrix dii^cted her exors. 

; to pay her debts, etc. She did not 
name exors., but appointed A. Sc B. 
guardians to her iniaut children : — 


Held : A. & B. were exors. according 
to the tenor . — Re Burns' Will (1903), 
4 S. li. N. S. W. 257.— AUS. 

g. Appoinhnenihy the court .] — ^When 
a testator has omitted to appoint 
an exor. the ct. will appoint as exor. 
the person whom it would appear from 
the tenor of the will testator contem- 
plated should be exor . — In the Goods 
o/CouRjoN (1897), I. L. R. 25 Calc. 65. 
— IND. 
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man subject, died in Germany, leaving a will in 
German form. In accordance with the laws of 
tl^t country, & in pursuance of a request in the 
will, the local German ct. appointed German 
exors., who now applied for probate in this 
country in respect of the English assets of deceased . 

The ct. made a grant of probate to the German 
exors., limited to testator’s assets in this country. — 
In the Goods o/Bribsemann (1895), 72 L. T. 268. 

118 English & foreign wills — Property in 
England dc abroad — Separate sets of executors.] — 
Deceased executed a will purporting to dispose of, 
& in fact disposing only of, property in Tasmania, 
& appointed thereby exors. resident in Tasmania. 
He subsequently executed another will disposing 
of his property in England, & thereby ratified & 
confirmed the will relating to the property in 
Tasmania. In this last wUl ho appointed three 
exors. distinct from those named in the earlier 
will. The ct. ordered probate to issue of both 
papers as together containing the will of deceased. 
— in the Goods of Harris (1870), L. R. 2 P. & 1). 
83 ; 39 L. J. P. & M. 48 ; 22 L. T. 630 ; 34 J. P. 
455 ; 18 W. R. 901. 

Annotations: — Comid. In the Goods of Howdon (1874), 43 

li. J. P. & M. 2G. Folld. In the Goods of Wostom (1898), 

78 L. T. 49. Befd. In the Goods of Crawford (1890), 15 

P. D. 212 ; In the Goods of Murray, [1896] P. G5. 

119. .] — Testator left the 

following testamentary papers : (1) Will, dated 

June 3, 1875, relating to property in Argentina, 
& made in the form there prevailing ; (2) A settle- 
ment or testamentary disposition, bearing date 
June 28, 1875, & comprising property in Scotland ; 
(3) will dated Mar. 30, 1882, with two codicils 
dated respectively Apr. 16, 1884 &; July 7, 1888, 
relating to property in England. Testator left an 
only child B. whom he appointed sole exor. of the 
Argentine & Scotch documents ; but H. & F. 
were, together with B., appointed exors. of the 
English documents. The Argentine will was 
executed in the way usual in that country. The 
original was not forthcoming, but an authenticated 
copy was produced & probate was sought of the 
copy, together with the other testamentary papers. 
The ct. accordingly made a general grant to the 
son, B., of all the documents, &; a grant to his 
co-exors. limited to the three English documents. — 
In the Goods of Bridges (1891 ), 65 L, T. 764. 

120. .] — The ct. has a dis- 

cretion under the Non-contentious Rules, 1862, 
r. 30, to depart from the practice of refusing a 
limited grant to a person entitled to a general 
grant. 

A domiciled foreigner left two wills, one exe- 
cuted according to the form of his domicil, dealing 
ydth foreign assets & English personalty & appoint- 
ing a fo^ign exor., & the other executed according 
to Engl^h form, dealing with English realty only 
A; appointing English exors. The ct. made sepa- 
rate grants, (a) to the English exors. limited to the 
real estate, A (b) a cceterorum grant to the foreign 
exor. save A except the realty. — In the Estate of 
Von Brentano (or Brbntano), [1911] P. 172; 80 
L. J. P. 80 ; 105 L. T. 78 ; 27 T. L. R. 395. 

121. ,] — domiciled German subject 

died in Germany, leaving a will in German form 
by which he requested the ct. of the district 
to appoint two persons to be his exors., A who 
were to have the rights A position of an unlimited 
general attorney of the hems, A were to hold their 
powers irrevocable by the heirs. These exors., 
when appointed, were to get in the estate, pay 
debts, invest the balance, A perform other func- 
tions of trustees. 

In a subsequent paragraph of his will, testator 


declared that his estate in England was to be 
wound up by two English gentlemen, whose 
addresses in this country were given, A who were 
to realise all the property owned by testator in 
this country, A to hand over the proceeds to the 
trustees or testamentary exors. to be nominated 
by the German ct. To enable this to be done the 
two Englishmen were to have power to sell all 
movable A immovable property belonging to tes- 
tator in England, to collect claims, pay debts, 
give receipts, A in general, to undertake for tlu? 
heirs all necessary legal matters, with power to 
bind the heirs. 

Held : upon construction of the will, according 
to the law of testator’s domicil, these persons 
were not exors. according to the tenor ; A they 
were only entitled to a limited grant of adminis- 
tration for the use A benefit of the testamentary 
exors. nominated by the German ct. — hi the Goods 
of Briesemann, [1894] P. 200 ; 63 L. J. P. 159 ; 
71 L. T. 263 ; 6 R. 558. 

Annotations : — Apld. In the Goods of Von Linden, [1896] P. 

148 ; In the Goods o/Moatyard, [1903] P. 125. 

Of what probate granted.] — See 

Part II., Sect. 2, post. 


if. Property of Deceased Married Woman. 

122. Effect of Married Women’s Property Act, 
1882 (c. 75).] — The limitation inserted before the 
Married Women’s Property Act, 1882 (c. 75), in 
the probate of the will of a married woman ought 
no longer to be required, A the ct. will henceforth 
make a general grant — In the Goods of Price 
(1887), 12 P. 1). 137 ; 56 L. J. P. 72 ; 57 L. T. 
497 ; 51 J. P. 615 ; 35 W. R. 596. 

Annotations: — Consd. In the Goods of WlUiamB (1892), 67 
L. T. 602: Hr Atkinson, Waller v. Atkinson (1899), 80 
L. T. 505. Reid. Re Lambert’s Estate, Stanton v, 
Lambert (1888), 39 Ch. D. 626. 

123. Effect of Probate Rules (Non-contentlous 
Rules), 1887, rr. 15, 18.] — Since the coming into 
operation of the above rules which provide that 
probate of the will of a married woman shall take 
the form of ordinary grants of probate without 
any exception or limitation, a husband who obtains 
probate of his wife’s will in general foi;m is not 
deemed to have assented the will as a disposition 
of property which she had no right to dispose of 
by will without his assent. — Re Atkinson, Waller 
V. Atkinson, [1899] 2 Ch. 1 ; 68 L. J. Ch. 404 ; 
80 B. T. 505 ; 47 W. R. 409 ; 43 Sol. Jo. 455, 


0. A. 

Annotations: — FoUd. Re Nathan, llorring Spyer (1907), 
51 Sol. Jo. 428. Refd. Elliot v. North, [1901 1 1 Ch. 424. 
124. Practice before Married Women’s Pro- 


perty Act, 1882 (c. 75).] — In the Goods of Cooper 
(1855), Dca. A Sw. 9 ; In the Goods of Smith 
(1858), 1 Sw. A Tr. 125 ; In the Goods of WoL- 
ijv.st6n (1863), 32 L. J. P. M. A A. 171 ; Paglar 
V. Tongue (1806), B. R. 1 P. A D. 158 ; In the 
Goods of De Pradel (1867), B. R. 1 P. A D. 454 ; 
In the Goods o/ C rofts (1809), B. R. 2 P. A D. 18 ; 
Noble v. Phelps (1871), B. R. 2 P. A D. 276; 
Askew v» Rooth (1874), B. R. 17 Eq. 426 ; In the 


Goods 0 / Tharp (1878), 3 P. D. 76, 0. A. 


C. Trust Property. 

126, Will disposing of trust property only-;- 
Revocatlon of former wills.] — A clause in a will 
revoking all prior wills is equivalent to a bequest 
to the persons who would be entitled to the 
personal estate of testator in case he had died 
intestate ; therefore, though the will in terms 
disposes only of property hdd by testator in trust, 
the grant of probate to the exor. should be 
general, A not limited to the trust property. — 
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Sect, 4. — Appointment for particular or limited 
purpose: Sub-sect. 1, C. D.; sub-sect, 2. 
Sect. 5: Sub-sect, 1, J. .] 

In the Goods of Lancaster (1859), 1 Sw. & Tr. 
464 ; 20 L. J. P. & M. 19 ; 1 L. T. 75 ; 24 J. P. 
66 ; 8 W. n. 134 ; 164 E. R. 816. 

126. Death of executor in lifetime of 

testator — Limited grant to executor of executor.] — 
A. made his will, having no property of his own, 
but being surviving trustee of a fund consisting 
of £1,105 6s. stock, solely for the purpose of 
enabling B., to whom the reversion in the trust 
fund had been assigned, to receive the same. By 
the will he appointed B., his exor., administrator 
& assigns, his sole exor. B. died in A.’s lifetime, 
having made a will whereof 0. one of the exors., 
had taken probate. The ct. being satisfied that 
A. knew & approved of the contents of his will 
when he executed it, granted probate of it to O. 
limited to the trust fund. — Re Axpord (1860), 1 
Sw. & Tr. 540 ; 2 L. T. 86 ; 8 W. R. 340 ; 164 
E. R. 851. 

127. Will disposing of trust property & testator’s 
own property — ^Appointment of general & special 
executors.] — The Conveyancing Act, 1881 (c. 41), 
s. 31 does not enable a sole surviving trustee of a 
will to appoint by his will, in continuation to 
himself, trustees of the will of the original testator. 

The sole surviving trustee of a will by his will 
appointed general exors., & also purported to 
appoint special exors., for the purpose of executing, 
in continuation to himself, the trusts of the will 
of the original testator. The general exors. 
obtained a grant of probate of the will of the 
trustee to themselves as general exors., without 
any reservation of power to the special exors. to 
come in & prove, & proceeded by deed to appoint 
two persons to be trustees of the will of the 
onmnal testator. Subsequently probate of the 
will of the trustee, limit^jd to the trust estates of 
the original testator, was granted to the persons 
named as special exors. : — Held : the will of the 
trustee did not operate as an exercise of the power 
of appointing new trustees conferred by the 
Conveyancing Act, 1881 (c. 41), s. 31 ; but as the 
general exors. were, at the time when the deed 
of appointment was executed, in possession of a 
general grant of probate, which was the only 
probate then in existence, they were personal 
representatives of a last surviving trustee within 
the meaning of the sect., & therefore the deed was 
a valid appointment of trustees. — Re Parker’s 
Trusts, [1894] 1 Oh. 707 ; 63 L. J. Ch. 316 ; 70 
L. T. 165. 

See Conveyancing Act, 1881 (c. 41), s. 30 ; Law 
of Property Act, 1925 (c. 20), Sched. VII. ; Ad- 
ministration of Estates Act, 1925 (c. 23), ss. 1, 
3 (1), ii. 

I). Other Cases. 


128. Appointment of separate executors of 
distinct parts of property.] — Testator may appoint 
separate exors. of distinct parts of his property. — 
Rose v. Bartlett (16,33), Oro. Oar. 292 ; 79 E. R. 
866 . 

Annotations: — ^Mentd. Addis v, dement (1728), 2 P. Wms. 
456 ; Qibbs v, Davis (1730), Mos. 209 ; Streatfleld v. 
StreatOeld (1736), Oas. temp. Talb. 176 ; Knotsford v. 
Qardtner (1742), 2 Atk. 450 : Chapman v. Hart (1749), l 
Ves. Sen. 271 ; Lowther v. Cavendish (1758), Amb. 356 ; 
Tumor v. Hnsler (1780), 1 Bro. C. C. 78 : Pistol d. liandal 
V. Kicoardson (1784), 3 Doug. K. B. 361 : Doe d. Davies 
Sc Williams v, Williams (1768), 1 Hy. Bl. 25 ; Lane v. 
Stanhope (1795), 6 Term Rep. 845 ; Thompson v, Lawley 
0800), 2 Bos. k P. 803 ; Watkins v. Lea (1802^ 6 Vos. 
683 ; Blddulnh v. Blddnlpb (1806), 12 Ves. 161 ; Hodgson 
V, Merest (1821 h 9 Price, 556 ; Jitfroy v. Howard (1828), 
8 Russ. 225 ; Doe d. Clarke v, Ludlam (1881), 7 Bing. 
275 ; Hobson e. Blaokbutn (1833). 1 Mv. Sc K. 671 ; 
Arkell v. Fletoher (1839), 10 mm. 299 ; J^rker v. Mar 


chant (1843), 2 Y. & C. Ch. Oas. 279 ; Wilson t>. Eden 
(1848), 11 &av. 237 : Wilson v. Eden (1850), 6 B^h. 
752 : Nelson v. Hopkins (1862), 21 L. J. Ch. 410 ; Swift 
V, Swift (18.59), 1 De O. F. & J. 160: Gully v. Davta 
(1870), L. R. 10 Eq. 662 ; Butler v. Butler (1884), 28 
Ch. D. 66 ; Be Holt, Holt v. Holt, [19211 2 Ch. 17. 

129. Will disposing of real estate only — Will 
made in execution of power.] — The exors. named 
in a will which disposes only of realty are generally 
entitled to probate. If, however, such a will be 
made in execution of a power, they are not en- 
titled to probate, as, in that case, their authority 
is only co-extensive with the power given by the 
will, & they take nothing Jtcre representaiionis. — 
O’Dwybr V. Gear (1869), Sea. & Sm. 106 ; 1 
Sw. & Tr. 465 ; 164 E. R. 816 ; sub nom. O’Dwyer 
V. Gbabb, In the Goods of Parkin, 29 L. J. P. & 
M. 47 ; 1 L. T. 242 ; 5 Jur. N. S. 1366. 

Annotations: — Folld. In the Goods of Bardon (1867), L. R. 
1 P. & D. 325 : in the Goods of Tomlinson (1S81), 6 P. D. 
209. Distd. Brownrigg v. Pike (1882), 7 P. D. 61. Befd. 
In the Goods of Jordan (1868), L. R. 1 P. & D. 555 ; 
in the Goods o/Hombuckle (1890), 15 P. D. 149. 


See, now, Supremo Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 155. 

180. Appointment ’’so far as respects any 
residuary estate &, aggregate fund forming general 
estate.”] — Testator appointed each of his sons^ 
when he came of age, to be an exor. of his will “ so 
far as respects any residuary real & personal 
estate, & the aggregate fund forming my general 
estate ” : — Held : the sons, on coming of age, 
were entitled to probate, limited, as far as possible, 
in the words used by testator, due regard being 
had to the fact that such probate could not affect 
the real estate. — In the Goods o/ Barnes (1861), 7 
Jur. N. S. 195. 

131. Appointment ” for all property not named 
in will.”] — Testator by his will bequeathed certain 
specific legacies, but did not dispose of the residue 
of his property. He left his daughter extrix. for 
all property whatsoever & wheresoever not named 
in his will, & nominated two other persons to be 
joint trustees. The ct. refused to grant probate 
of the will to the daughter as extrix., but made a 
grant of administration with the will annexed. — 
In the Goods of Wakeham (1872), L. R. 2 P. & D. 
396 ; 41 L. J. P. & M. 46 ; 27 L. T. 214 ; 36 J. P. 
807 ; 20 W. R. 685. 

132. Will exercising power of appointment — 
Subsequent marriage of testator.] — Testator by his 
will bequeathed all the real & personal estate to 
which he might be entitled at the time of his 
death, or over which he had power of appointment 
to A. & appointed her his sole extrix. He subsc- 
qiiently married A. & died without making another 
will. The property over which he had power of 
appointment under the will of his mother if he 
had not exercised it would have been divided 
among his brother & sisters : — Held : so much of 
the will as was in execution of the power of 
appointment came within the exception of the 
Wills Act, 1837 (c. 26), s. 18, & was not revoked 
by marriage & administration with the will an- 
nexed might be granted to the widow, limited to 
the property over which testator had a power of 
appointment. — In the Goods of Russell (1890), 
16 P. D. Ill ; 69 L. J. P. 80 ; 62 L. T. 644. 

133. Joint will of husband & wife — Effect of 
death of wife In husband’s lifetime.] — ^Where a hus- 
band Sc wife made a joint will, the ct., upon the 
death of the wife, granted probate of so much of 
the instrument as became operative upon her 
death. — In the Goods o/Piazzi-BMYTH, [1898] P. 7 ; 
67L. J. P. 4; 77L. T. 375; 46 W. R. 426. 

134. Appointment for whole estate except 
business — ^Executrix appointed of business — ^Effect 
of death of & renunciation by executors.] — ^The 
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widow of testator, whom he had by his will ap- 
pointed his sole extxiz. so far as r^ted to a busi- 
ness carried on by him, was, in consequence of the 
death or renunciation of the persons appointed 
exors. of the estate other than the business, as 
residue legatee devisee for life, entitled to 
administration with the will annexed in respect of 
the rest of the estate. The ct. granted probate of 
the will to the widow as the extrix. named therein 
only so f'^p as related to the business, directed 
that the pant should recite that she was also 
residuary legatee & devisee for life named in the 
will.—Zn the Estate o/Falkner (1916), 113 L. T. 
927 ; 31 T. L. B. 625 ; 69 Sol. Jo. 699. 


Sub-sect. 2.— Appointment limited to Time. 

135. After death of co-executor — B. not to 
act during life of A,] — Anon. (1540), No. 110, 
ante. 

136. Term of years — Successor permitted to 
administer without probate.] — Anon. (1075), No. 
176, post 

137. .] — The operation of Wills Act, 1861 

(c. 114), s. 3, in spite of the expression “ British 
subjects ” in the title of the statute, is not limited 
to British subjects, & enables probate to be granted 
in this country of the will of an alien testator in 
spite of his or her marriage since the date of 
execution of the will, such marriage, according to 
the law of the domicil at the time, not effecting a 
revocation. 

A Butch subject domiciled in Holland made her 
will & afterwards married, which, by the law of 
the domicil, effected no revocation of her will. 
She subsequently became domiciled here, whilst 
retaining Butch allegiance, & died here : — Held : 

(1) her will entitled to probate in England, in 
spite of the marriage subsequent to its execution 
but before the change of domicil. 

(2) By the law of her foreign domicil the powers 
of the executor were limited in time. The ct., 
following that law, made a grant of probate here, 
limited in time . — In the Estate of Groos, (19041 P. 
269 ; 73 L. J. P. 82 ; 91 L. T. 322. 

Durante mlnoritate — Liability of executor on 
expiration of minority.]— Nos. 1216, 1217, post 

138. During widowhood.] — Where a widow is 
left extrix, with a stipulation that in the event of 
her ^cond marriage, she is to concur in the 
appointment of trustees for the management of 
the property, & she does marry again, but dies 
without the appointment of trustees ; — Held : her 
executorship expired on her second marriage. — 
Bond v. Paikney (1757), 2 Lee. 371. 

139. During Incapacity of “ A.'*] — Testatrix 
appointed “ A.” her exor., “ but in case he sliall 
happen at the time of my decease to be abroad 
or m>m any other cause incapable of acting as 
such exor. then, & in such case, I appoint B. exor. 
to act only during such time as A. shall be resident 
abroad, or otherwise incapable of acting.” A. 
died in the lifetime of testatrix. Probate granted 


to B. as exor . — In the Goods of WiLMOT (1862), 2 
Rob. Eccl. 579 ; 20 L. T. O. 8. 142 ; 16 Jur. 
1026 ; 163 E. E. 1420. 


Sect. 6.— APPOINTMENT OF DEBTOR. 

Sub-sect. 1. — As Executor. 

A, Effect of Appointment 

140, At law— Release of debt.] — (1) Administra- 
tion granted by the archbishop, when there arc 
6ona noiabilia only in one diocese, is not void, but 
voidable. 

(2) If, after such administration granted, ad- 
ministration be granted by the Ordinary of the 
diocese in which the bona noiabilia are, & then the 
first administration is repealed, the second ad- 
ministration stands good. 

(3) In such case, administration of the effects 

of the obligee granted by the archbishop to the 
obligor docs not extinguish the debt, but the 
second administrator may well sue i but if the 
obligee makes the obligor his exor., it is a release 
in law of the debt. So if a woman obligee marries 
the obligor, or one of the obligors, it is a reloo^ in 
law. But feme extrix. marrying the debtor is no 
release in law. — Nedham’s Case (1610), 8 Co. Rep. 
135 a ; 77 E. R. 678. ^ ^ 

Annotations: — As to (1) Refd. Knolls y. Dobblna (162S), 

I’alm. 366; Hudson v. Hudson (1737), 1 Atk. 46(); 
Lysons u. Barrow (1836), 2 Blnjf. N* 9' 

Reid. Shaw D. Storton (1073), Froem. K. B. 102 ; Black- 
borouffh t>. Davis (1701), 12 Med. Hop. 616. As to fS) 
Consd. Wangford v. Wangford (1704), 11 Mod. Hop. 38. 
Refd. Dorchester r. Webb (1635), Cro. Oar. | Lookler 
V. Smith (1062), 1 Sid, 70 ; Cngo v. Acton (1690). 1 Ld. 
llaym. 615 ■ Seagram r. Kfnight (1867), 2 Cb. -hpp»0Jl8, 
OeneraVy. Mentd. Middleton r. Croft** (1736), 2 Atk. 660 ; 
Ford e. Beech (1848), 11 Q. B. 852. 

141, Duration of effect.]— F ryer v, Gild- 

RIDGB (1614), Hob. 10 ; 1 Brownl. 76 ; Moore, 
K. B. 855 ; 80 B. R. 160. 

Annotations: — Reid. Lockier t’. Smith (1662), 1 S id. 7 9 ; 
Cage V. Acton (1690;, 1 Ld. Unyra. 816. Mentd. v. 
Du Rhone (1729), Cas. temp. King, 70; Lowe v. Poskut 
(1855), 25 L. T. O. S. 140. 

142, .] — Obligee makes the obligor exor., 

the bond not discharged in equity, being for 
security of arrears of rent. The ct. declared that 
though the bond was discharged in law, yet in 
equity deft, ought to account for the arreare of 
rent thereby secured. — Field v. Clerk (1663), 1 
Rep. Ch. 242 ; 21 E. R. 661, 

143, ,] — Obligee makes the obligor exor. 

in trust for his children, etc. : though this be in 
law an extinguishment of the debt ; vet in equity 
it is not, but it shall be preserved in being tor the 
benefit of the cestui que trust. — Anon. (1680), 
Freem. Ch. 52 ; 22 E. R. 1053, L. 0. 

144, ,] — A bond given to a feme covert is 

not discharged by her husband making the obUgor 
his exor. — Chbckley v. Ohbckley (1681), 2 Show. 
247 ; 89 E. B. 919. ^ ^ 

145, Absence of assets.] —Wangford v. 

Wangford, No. 258, post. 

145,, Appointment durante mlnore estate.] 

^Making a debtor exor. durante minore astaie of 


PART I. SECT. 4, SUB-SECT. 2. 
h. Term of years^PrdbaU granted 
to two executors — Death of one — Power 
of couH to extend appointment of sur- 
riw.l—Testator appointed hie wife 
extrte. during her life, ft appointed 
nu son ft S. exon, for the five yean 
next raooeedlng the death of his wife. 
The wife did not prove the will, ft 
probate m granted dniing her life- 
time to the two exon., imwer being 
«»e like probate ft 
admlnistratioD to the wife. The wife 


I died in 1904 without having proved, ft 
S. died in 1009 Held ; the ct. had 
no power to extend the appointment 
of the other exor. for five yean . — lie 
A’Oourt (1909), 28 N. Z. L. R. 873.— 
N.Z. 

k. During widowhood — Or life of 
widow .] — Testator devised certain pro- 
perty to his exon., In trust, to hold for i 
the separate use ft benefit of his wife | 
during her life or widowhood : — Held : 
the purposM of the trust did not i 


reaulre the estate of the exon, to 
extend beyond the life of the widow.— 
DoK V . Dkibooll (1858), 9 N. B. R. 
(4 All.) 176.— CAN. 

I. Powers cease ^th ^ 
of some contemplated 
exor. is appointed for a limited period 
or imtU the happening of 
bis power as exor. ^ases vdth 
occurrenoe of such contemplated cvrat. 
— OoNBON V . Claukson (1871), 3 Ch. 
Ch. 368.— CAN. 
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Sect, 6 . — Appointment of dMor: Sub-aect, 1, A. 

dsB,] 

another person does not discharge the debt. — 
Oawbth V, Philips (1700), 1 Ld. Rayin. 605 ; 91 
E. R. 1305. 

147. .] — A. who had confessed a judgment 

to B. in trust for C., sells ; B. makes A. exor., 
whereby cannot recover at law ; equity will not 
assist against the purchaser. — Harvy v. Wood- 
house (1730), Cas. temp. King, 80 ; Fitz.-G. 144 ; 
Kel. W. 3 ; 25 E. R. 233, L. 0. 

148. .1 — ^A. being possessed of a bond for 

£1,400 deposits it in the hands of B., who signs a 
proper acknowledgment for the same. A. after- 
wards assigns this bond to B. & takes his promissory 
note for the value ; but the note was never paid. 

A. by his will gives several legacies, & appoints 

B. & another exors. ; but makes no disposition 
of the residue of his estate : — Held : the money 
due on this bond is part of the residue, & shall go 
to the exors. equally ; & B.’s note is not such a 
debt as can be extinguished by liis b(dng made an 
exor. — Matthew v, Fitz-Simon (1757), 4 Bro. 
Pari. Oas. 11 ; 2 E. R. 8, H. L. 

149. .] — The testator’s making of a bond 

debtor one of his executors does not extinguish 
the debt. 

Where an obligee makes an obligor one of the 
exors., & takes no notice of the bond, but devises 
the residue of the estate to others, I am clear it 
is not an exting^uishment of the debt, though at 
law it will be so, because a personal demand once 
suspended is not to be resumed (Lord Bathurst, 

C. ). — Errinqton V, Evans (1772), 2 Dick, 456; 
23 E. R. 347, L. C. 

160. Appointment of one of several 

obligors.] — If the obligee in a joint & several bond 
make one of two obligors his exor., with others, the 
action on the bond is discharged as to both 
obligors. — Ohebtham v. Ward (1797), 1 Bos. & P. 
630 ; 126 E.R. 1102. 

Jnnotationa : — Apld. l<’roakloy v. Fox (1829), 9 B, & C. 130. 
Befd. Iff Boiinio, Davoy r. Bourne, 11900] 1 Ch. C97. 
Mentd. Nicholson v. llovill (1830), 4 Ad, & Kl. 676 ; 
Kearslcy v. Cole (1846), 16 M. & W. 128 ; Ford v. Beoch 
(1848), 11 O. B. 8.'»2 ; Evans u. Bn^mrldRo (1865), 4 W. H. 
161 ; lie Wolmei*shau8cn, Wolmcrshausen v. Wolmer- 
Bhausen, (1890), 62 L. T, 641 ; Blyth v. Fladgate, Morgan 
i*. Blyth, Smith v. Blyth, [1891] 1 Ch. 3;i7. 

161. .] — Wliero the payee & holder of a 

promissory note appoints the maker his exor. 
the debt is discharged, & no action can be main- 
tained on the note, oven by a person to whom the 
exor. has indorsed it. — Freakley v. Fox (1829), 
9 B. & C. 130 ; 4 Man. & Ry. K. B. 18; 7 L. J. 
O. S. K. B. 148 ; 309 E. R. 49. 

AnnnUttiorm : — Consd. Pr Boumo, Davey v. Bourne, [19061 
1 Oh. 097. Befd. Bclshaw v. Bush 0 851), 11 C. B. 191. 
Mentd. Bartrum v. Caddy (1838), 9 Ad. El. 275 ; Ford 
V. Beoch (1848), 11 Q. B. 852 ; Harmor v. Steele (1849), 
4 Exoh. 1 ; Glossoock v. Balls (1889), 59 L. J. Q. B. 51. 

152. .] — B. borrowed £3,100 from liis step- 

mother, who lived in his house, paying £212 10«. a 

a uarter for board ; & it was agreed that the debt 
iould be paid off by a deduction of £100 from each 
quarter’s payment. Deductions of this amount 
were made for two quarters, but on the third 
quarter day the creditor refused to make any 
further deduction, & paid the full amount of 
£212 10a., & continued down to the time of her 
death, which took place more than four years 
afterwards, to pay to B. the like quarterly sum. 
B. was appointed sole exor. of his stepmother, & 
proved the will ; & a suit for administration was 
instituted : — Held : the debt was gone, because 
the appointment of B. as exor. released the debt 
at law, & any claim in equity was rebutted by 
evidence of a continuing intention on the part of 


testatrix to give, & because the intention of 
testatrix to give B. the sum of £900 was completed 
by nine quaiterly payments of £212 10s. each.--— 
Strong v. Bird (1874), L. R. 18 Eq. 315 ; 43 
L. J. Ch. 814 ; 30 L. T. 745 ; 22 W. R. 788. 

Annotatiom : — Bottte v. Knocker (1876). 46 



1 Ch. 188. Apia. /^cPink. Pink v, Pink.^[1912], 2 Ch. 
628 ; Be Goff, FeatherBtonehaugh v, Murphy (1914), 111 
L. T. 34. Reid. Re Hyslop, Hyslop v, Chamberialn, 
[1894] 3 Ch. 622 ; Be Stoneham, Stoneham v, Stone^m, 
[1919] 1 Ch. 149. Mentd. Goddard r. O’Brien (1882), 
De C3olyar*fl County Court Cas.^B, 110 ; Re Flavell, Muroy 
V, FlaveU (1883), 25 Ch. D. 89 ; Sprange r. Lee, [1908] 
1 Ch. 424 : Vavasseur v. Varasseur (1009), 26 T; L. B. 
2.60 ; Carter v, Hungprford, [1017] 1 Ch. 260 : Re Weflter- 
ton, Public Trustee t?. Gray, [1919] 2 Ch. 104. 


153. Will not proved by executor.]— 

Testatrix by her will, dated in 1886, amongst other 
legacies bequeathed to pltf., a clergyman whose 
church she attended, two legacies of £100 each. 
She gave her residuary estate to deft., & appointed 
pltf. d: deft, to be her exors. By a codicil, dated 
in 1887, she gave additional legacies, including one 
of £700, to pltf., & in other respects confirmed her 
will. She afterwards in her lifetime made pay- 
ments in cash on account of the legacies to pltf., 
though at that time he was indebted to her in a 
greater amount. She died in 1888, &> her will was 
proved by deft, alone, liberty being reserved 
to pltf. to do so. Deft, alleged that pltf. was 
indebted to testatrix’s estate to an amount ex- 
ceeding the value of his legacies, &> on that ground 
refused to pay them. Pltf. admitted that testa- 
trix had during her life made various payments 
to him &, on his behalf ; but alleged that such 
payments were intended by t^estatrix to be gifts. 
The ct. inferred from the evidence that deft, was 
a party to the making of the codicil in the form 
which it took, &; was aware of the intention of 
testatrix that the legacies should be paid to pltf. : — 
Held: (1) the appointment of pltf. as exor. 
released the debt at law although he had not proved 
the will ; (2) on the evidence, any claim in equity 
was rebutted by the presumption of the intention 
of testatrix to forgive the debt ; (3) evidence of 
testatrix’s intention to forgive the debt in her 
lifetime was admissible ; (4) even if that were not 
so, that under the circumstances deft, could not as 
against pltf. set up the debts due from him to 
testatrix . — Re Applebee, Levbson v, Beales, 
[1891] 3 Ch. 422 ; 60 L. J. Ch. 793 ; 65 L. T. 406 ; 
40 W. R. 90. 


Annotations: — As to (1) Consd. Re I’luk, Pink v. Pink, 
[1912] 1 Ch. 498. Reid. Re Griffin, Griffin v, Griffin, 
[1899] 1 Ch. 408. 


154. ,] — Where testator wrote a letter 

offering a sum of £150 to her friend & making 
certain suggestions with regard to her giving 
an 1. O. U. & paying interest thereon, & wound up 
the letter as follows : “I engage not to use the 
I. O. U. during your life ; also not to call in the 
loan, but leave it with you as long as you want it 
& the interest is paid,” & subsequently seemed 
offended when the friend offered to pay the capital 
& said, ” I thought it would just fall into your 
h^ds when I died. The I. O. U. is in an envelope 
with my papers directed to you, & when I die all 
you have to do is to destroy it,” & finally appointed 
the friend her exor . ; — Held : there was a sufficient 
legal release of the debt by the appointment of the 
friend as exor. coupled with the continuing in- 
tention to release the debt . — Re Goff, Fbatheb- 
stonbhaugh V, Murphy a914). 111 L. T. 34 ; 68 
Sol. Jo. 635. 

165. In equity.] — A debtor made exor., yet 
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he shall pay legacies. — ¥ lvi > v. Buhcet (1609), 
Yelv. 160 ; 80 B. R. 107. 

AnnolaHona : — Consd. Brown v. Seisin (1734), Cas. temp, 

Talb. 240. BeM. Wankford v, Wankford (1704), 1 SalL 

209 ; Fox v. Fox (1737), West temp. Hard. 162. 

166. .] — If the creditor makes the debtor 

exor. & dies, by which the debt is extinct in the 
hands of the debtor, yet it shall be assets, for that 
this is extinct but by the will. — Holliday v. 
Boas (1609), 1 BoU. Abr. 920. 

Annotation: — ^Befd. Wanglord v, Wongford (1704), 11 Mod. 

ilep. 38. 

157. .] — Debtor made exor., yet his debt 

to be assets & not extinct. — ^A skwith v. Chamber- 
lain (1640), 1 Rep. Ch. 138; Toth. 63; 21 
E. B. 630. 

158. .] — Field v. Clerk, No. 142, ante, 

159. .] — Bond conditioned to pay £1,100 

given by one partner to the other on account 
of the partnership ; the obligee devised all his 
personal estate & debts due to him, equally to be 
divided between pltf. & deft. & made deft. exor. ; 
decreed that by his being made exor. this debt 
was not discharged. — Phillips v, Phillips (1679), 
Cas. temp. Finch, 410 ; 1 Cas. in Ch. 292 ; Freem. 
Ch. 11 ; 23 E. R. 223, L. C. 

Annotations : — Consd. Fox v. Fox (1737), We«it temp. Hard. 

162. Mentd. Clough v. Bond (1838), 3 My. & Cr. 400 ; 

Re Gaequoino, Gasqiioinc v. Gasquohie, [1894] 1 Ch. 470. 

160. .] — Anon. (1680), No. 143, ante, 

161. .] — Selwin V, Brown, No. 168, post, 

162. .1 — A. mortgaged his estate to B. 

who paid no money but gave a bond for £130. 
A. afterwards made B. his exor. The debt not 
extinguished in equity. — Fox v. Fox (1737), 1 
Atk. 463 ; 2 Eq. Cas. Abr. 602 ; West temp. 
Hard. 162 ; 26 E. R. 294, L. 0. 

163. .] — Devise of real estate to be sold. 

The object being a provision for legacies, not an 
absolute conversion to all intents, a resulting trust 
for the heir-at-law as to the surplus ; which was 
not affected by the appointment of residuary 
exor. Exor. a trustee in respect of a debt due 
by him to testator. — Berry v. Usher (1805), 11 
Ves. 87 ; 32 E. 11. 1021. 

Annotation : — ^Refd. Wlllcock v. Love, Love v, Willcock 

(1851), 16L. T. O. 8. 348. 

164. Intention to forgive debt.] — Strong 

V, Bird, No. 152, ante, 

165. .] — Re OoFF, Featherstone- 

haugu V, Murphy, No. 154, ante, 

166. Debt assets in hands of executor from 
death.] — The probate of a will by an exor. has 
relation back to the death of testator ; & therefore 
where an exor. fourteen years after the death of 
his testator, proved the will, it was held that a 
simple contract debt by him to testator became, 
by proof of the will, assets in his hands for the 
benefit of the estate. — Ingle v, Richards (No. 2) 
(1860), 28 Beav. 366 ; 3 L. T. 46 ; 25 J. P. 323 ; 
6 Jur. N. S. 1178 ; 8 W. R. 697 ; 64 E. R. 
406. 

167. .]— By his wiU dated Aug. 6, 1919, 

testator devised his lands in Herts, unto to the 
use of trustees upon trust for sale as therein 
mentioned to hold the proceeds of sale upon trust 
to pay the costs of such we & to discharge A repay 
all mtge. debts secured on the said estate, & then 
subject to certain other payments upon trust to 
pay the net proceeds of sale to his brother. By a 
codicil dated Sept. 7, 1920, testator, after making 
certain devises A bequests not material to be stated, 
confirmed his will. Part of the property in Herts, 
had been charged by testator^s predecessor in favour 
of G. to secure a loan of £2,500 by a deposit of title 
deeds coupled with a memorandum undertaking 
to execute a legal mtge. when required to do so. 


Testator had himself also charged another part of 
the estate to G. to secure a loan of £5,000 by deposit 
of title deeds an agreement by which ho agreed 
to repay the principal money &; interest & also 
agreed to execute a legal mtge. when required to 
do so. By her will dated Nov. 11, 1919, G. who 
died without either of the equitable mtges. having 
been paid off, appointed testator & another her 
exors. & residuary legatees. The will was duly 
proved by both exors. on Aug. 27, 1920, & testator 
died on ^pt. 18, 1920. 

There was evidence that testator’s share in the 
residue of G.’s estate would exceed the two 
principal sums but that the estate had not been 
fully administered at the death of testator. The 
title deeds deposited to secure the loan of £2,500 
were after testator’s death found amongst his 
papers. The other title deeds were in the hands 
of G.’s solrs. No interest had been paid on the 
mtges. since G.’s death, but it had been regularly 
paid by testator up to then : — Held : the result 
of testator being the mtgee.’s exor. was that he 
had to bo treated as having in his hands on the 
mtgee.’s death the amount owing on the mtges. 
as part of her estate, but that on the evidence he 
must bo treated as having intended to discharge 
them out of his share of the mtgee.’s estate. 
The charges wei*e therefore no longer subsisting 
at the date of his death . — Re Greg, Fordham 
V, Greg, [1021] 2 Ch. 243 ; 91 L. J. Ch. 48 ; 
125 L. T. 825. 


B, Rebuttal of Liability for Debt, 

168. Admissibility of evidence — Of intention to 
forgive debt.] — No parol evidence is admissible to 
control or take away a plain & express devise ; & 
therefore where a man is indebted to another by 
bond, & the obligee, makes him one of his exors. 
& residuary legatees, without saying anything 
about this bond debt, it shall constitute part of 
the residue of his estate ; & no parol evidence, 
however clear & strong, shall be admitted to show 
testator’s intention to discharge the party from the 
bond. — Selwin v. Brown (1735), 3 Bro. Pari. Cas. 
607 ; 1 E. R. 1527, H. L. ; ajfg, S. C. sub nom. 
Brown v, Selwin (1734), Cas. temp, Talb. 240, 
L. C. 

Annotations : — Conid. Re Applobeo, LcjvoBon v, 
a891] 3 Ch. 422. Reid. Fox v. Fox (1737). West temp. 
Hard. 162; Lowflold v, Stonoham (1746), 2 Stra. 1261 ; 
Blinkhom v. Feast (1760), 2 Ves. Sen. 27 ; Lake v. Lake 
(1751), Amb. 126; Nourse v. Finch (1793), 4 Bro. O. C. 
239 ; Cleunell v, Lowthwaito (1796), 2 Ves. 644 ; Re 
Stewart, Stewart v. McLauf^hlin, [1908 J 2 Ch. 251. Mentd. 
Smith V, Baker (1737), West Ump, Hard. 98 ; Francis v, 
Dichflold (1742), 2 Coop, temp, Cott. 531 ; Ulrich v. Litx'h- 
field (1742), 2 Atk. 372 ; Mascal v, Mascal (1749), 1 Vos. 
Son. 323 ; Robinson v. Gee (1749), 1 Ves. Sen. 251: 
Ellis V, Smith (1754), 1 Hov. Supp. 4.; Rogers v, Earl 
(1767), 1 Dick. 294 : Lanfleldo d. Banton v, Hodges 
(1773), Lollt, 230 ; ainton v. Hooper a791), 1 Ves. 173; 
boe d. Small v. Alien (1799), 8 Term liep. 147. 

169. .] — Be Applbbee, Leveson v. 

Beales, No. 153, ante, 

170. What evidence admlssible-;~Unexecuted 
testamentary document.] — Testator in a letter of 
instruction to an exor. stated that a debt from the 
exor. was cancelled. The letter was not com- 
municated to the exor. during the life of testator, 
nor properly executed as a will: — Held: the 
letter was inadmissible as evidence of the cancella- 
tion & the debt was payable.-— Hyslop, Hyslop 
V, Chamberlain, [1894] 3 Ch. 522 ; 64 L. J. Oh. 
168 ; 71 L. T. 373 ; 43 W. R. 6 ; 38 Sol. Jo. 663 ; 
8 R. 680. 

AnnotniUm Re Stewart, Stewart v. MoLaughila, 

ri908] 2 Ch, 251. 
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Sect, 6. — AvpoinimetUof debtor: Sub-sect, 2. Sects, 
6, 7 cfe 8.] 


Sub-sect. 2. — Aa Administrator. 

171. Effect of appointment — Whether debt ex- 
tinguished.] — Administration committed to the 
debtor in execution does not extinguish the debt. — 
Bahjsy’s Case (1682), 2 Mod. Bep. 315 ; 86 E. B. 
1006. 

172. .] — Wangpord V, Wanopord, 

No. 258, post. 


Sect. 6.^APP0INTOENT OF DONEE OF 
INCOMPLETE GIFT. 

See Gifts. 


Sect. 7.— CONDmONAL AND SUBSTTrUTED 
APPOINTMENT. 

173. In event of death of executor.l—ANON. 

(1540), No. iiO, anfe. 

174. Not restricted to death in testator’s 

lifetime.] — Testator having appointed two exors. 
& provided that, on the death of either of them, 
two others should be substituted ; on the death of 
the original exor., who had proved the will, & 
on a proxy of consent from the other, probate will 
be granted to one of the substituted exors., it 
appearing to have been testator’s intentions that 
the substitution should take place on the death 
of either of the original exors., whether happening 
in testator’s lifetime, or afterwards. — In the Goods 
of Lighton (1828), 1 Hag. Ecc. 235 ; 162 E. B. 
569. 

Annotation .—Apia. In the Goods of Johnson (1858), 1 Sw. 

& Tr. 17. 

175. .] — A made a will, & appointed 

B., 0., D., & E. exors. ; & in case of the death of 
B., F. to be exor. in his place. B. 0. D., & E. 
proved the will. B. & C. died. F. applied to have 
a double probate granted to him. D. & E. 
opposing such grant ; — Held : F. was entitled to 
the grant, & the casualty was not restricted to the 
death of B. in A.’s lifetime. — In the Goods of 
Johnson (1858), 1 Sw. & Tr. 17 ; 27 L. J. P. & M. 
9 ; 30 L. T. O. S. 295 ; 6 W. B. 275 ; 164 E. B. 
609. 

176. After executor has acted for specified 
term.] — B. is made exor. for ten years, & after- 
wards 0. is to be exor. ; B. proves the will, & then 
the ten years expire ; the question was, whether 
0. ought to prove the will again, or whether he 
might admimster without any probate ; — Held : 
the probate of the will by B. should not determine 
the election of 0., but he might be at liberty to take 
the executorship upon him, or refuse it ; but if 
he pleased, ho might administer without any 
further probate. — ^Anon. (1675), Freem. Ch. 313 ; 
22 E. B. 1234. 

Annotation : — Retd. Watkins v. Bront (1835), 5 L. J. Ch. 49. 

177. If executor fails to act — Death of executor 
— During testator’s lifetime.] — In the Goods of 
WiLMOT, No. 139, ante, 

178. .] — ^A wiQ contained the 

following clause ; “I appoint J. my exor., but 
should he decline or consider himself incapable 
of acting, then I appoint E. to be exor.” J. died 
in the lifetime of testatrix : — Held : the intention 
of testator was that E. should be exor. if J. could 
not or would not act, & E., as substituted exor., 


wa 48 therefore entitled to probate . — In the Ooo^ o/ 
Betts (1801), 30 L. J. P. M. & A. 167 ; 26 J. P. 
302. , , . 

179. .] — Testator appointed his wife 

sole extrix., &i “ in default of her ” two others, 

B. & 0. The wife took probate of her husbwd s 
will, & died, leaving a will, of which she appointed 
exors. The ct. held that B. & 0. were the sul^ 
stituted exors. of the husband’s will, & granted 
probate to them of his estate to the exclusion of the 
wife’s exors. — In the Goods of Foster (1871), 
L. B. 2 P. & D. 304 ; 41 L. J. P. & M. 18 ; 25 
L. T. 763 ; 36 J. P. 24 ; 20 W. B. 302. 

IgO. Executor renouncing.] — Deceased by 

her will appointed as exor. A., & failing him B. 
By her first codicil she appointed 0. in the place 
of B., dt by a second codicil she cancelled the 
appointment of 'A., & in his room appointed D. 
D. declined to act ^one, & renounced his right to 
probate : — Held : C. was entitled to probate as 
the substituted exor. on the failure of D. — In the 
Goods of OOLQUHOUN (1867), 37 L. J. P. & M. 1 ; 
17 L. T. 123 ; 32 J. P. 56 ; 16 W. B. 88. 

181. .] — Testratrix, by her will, 

appointed as her exors. & trustees three persons, 

C. , T., & S., A;, if either of these should decline 
to act, she appointed “in their place B. or F. 
exors. & trustees then to act.” After the death 
of testatrix, S. renounced probate, & nothing could 
be ascertained as to the whereabouts or existence 
of F. The ct. granted probate of the will to 0., 
T., & B. — In the Goods of Bradford (1895), 72 
L. T. 267. 

182. In absence abroad of executor.] — In the 
Goods of WiLMOT, No. 130, ante. 

183. .Jt— W here testator by his will had 

appointed his son exor., but in the event of his 
going abroad or of his being & remaining abroad 
for upwards of two calendar months, then he 
appointed A. his exor., & the son went abroad 
without proving the will, & remained there, the 
ct. granted probate to A. reserving leave to the 
son to come in & prove. — In the Goods of Lane 
(1864), 4 New Bep. 253 ; 33 L. J. P. M. & A. 185. 

184. “On forei^ duty.’!— An appoint- 

ment of A. as exor., & in case oi his absence on 
foreign duty, of B. as extrix. : — Held : to be an 
appointment of B. as substituted extrix. in the 
event of A.’s absence from the country when the 
necessity for proving the will arose. A. was in 
England at the time of testator’s death, but was 
absent on foreign service in Her Majesty’s navy 
when the application for probate was made, & 
was likely to be absent for some years, & probate 
was granted to B. — In the Goods of Langford 
(1867), L. B. 1 P. & D. 458 ; 37 L. J. P. & M. 20 ; 
17 L. T. 415 ; 32 J. P. 104. 

185. If executor should not prove within speci- 
fied period — Executor acting but not proving within 
period.] — ^M. was appointed an exor. of a will, but 
If he declined to act, or became incapable of acting, 
or did not prove the will within three months of 
the death of testator, his appointment to be void 
He had not taken probate within the three months, 
although he had intermeddled : — Held : he was not 
entitled to the executorship. — In the Goods of 
Day (1850), 7 Notes of Oases, 653 ; 15 L. T. O. S. 
188; 14Jur. 490. 

186. If & when executor returns to England.] 
— ^Testator appointed “ my son ” B., “ now residixig 
at Port Adelaide, in Australia , if & when he s h al l 
return to England,” to be one of the exors. ^ 


PART l. SECT. 6, SUB-SECT. 2. 
m. Appointment in discretion of 

Mtmi amanfAH oilmlnlafvn. 


tion to 8., a mtge. debtor of deceased : 
^HOdf theie was nothing to prevent 
the indoe In his discretion from ap- 


J a mtge. debtor of deceased. — 

i Batkly (1884). 17 N. 8. R. (5 B. R 
G.) 875.— CAN. 
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trofliees of bis will. Eight years after testator’s 
deat^ B. came to England on a visit for six months, 
remaining throughout domiciled in Australia : — 
Held: he had returned to England within the 
meaning of the will. — Re Arbib Sr. Class’s Con- 
tract, [1891] 1 Oh. 601 ; 60 L. J. Ch. 263 ; 64 
L. T. 217 ; 39 W. B. 806, C. A. 

Annotation: — ^Mentd. Be Spindlor & Mear's Contract 

(1901), 84 L. T. 295. 

187. If executor pays debts he owes testator.] — 

In a will was this clause : “ I will, that my friend 
T., shall pay to my other exor. all such debts as 
he owes me, before he shall meddle with an^^hing 
of my will, or take any advantage of my will for 
the discharge of the same debts, for that I have 
made him one of my exors.” ; — Held : T. could not 
administer, nor be exor. before he had paid the 
debts. — S tapleton & Truet,ock*s Case (1565), 
3 Leon. 2 ; 74 E. B. 602. 

188. If executor permits another to enjoy 
lease.] — A. wills that if his wife suffer S. to enjoy 
Blackacre, which was part of his wife’s jointure, 
for three years, then she should be his extrix., 
or otherwise S. to be his exor. ; — Held : the wife 
was extrix. immediately before the expiration ot 
the three years ; & on disturbance of S. by the 
wife within the three years, the executorship 
should be determined, & transferred from the 
wife to S. — Frances’ Case (1627), 1 Dyer, 4 a, n. ; 
73 E. B. 9. 

189 . ,] — Devise of a lease to A. & if B. 

suffer him to enjoy it for three years she shall be 
extrix. but if she disturb liim then C. shall be 
his exor. This is not a condition precedent & B. 
is immediately extrix. — .Tennings v, Gower 
(1691), Cro. Eliz. 219; 1 I^on. 229 ; 78 E. B. 
476. 

Annotation : — ^Mentd. Wynne r. Wynne (1840), 2 Man. & 

Q, 8. 

190. Proviso limiting power of co-executor — 
Void.] — If a man appoint A. & B. as his exors. 
with a proviso that B. do not administer ; this 
proviso is void & they shall sue jointly. — Anon. 
(1627), 1 Dyer, 3b; 72 E. B. 8. 

Annotation: — Mentd. Roee v, Bartlett (1633), Cro. Car. 292. 


Sect. 8.— REVOCATION OF APPOINTMENT. 

191. Whether original appointment revoked — 
By necessary implication — Construction of will & 
codicils.] — Sherard & Clarke v, Shbrard (1816), 
2 PhiUim. 261 ; 161 E. B. 1135. 

An^tation :--Jllentd, Oakeley v. Pasheller (1836), 10 Bli. 

N. S. 548. 

192. Omission to name In terms sub- 

stituted party executor.] — Testator, in making a 
substitution of an exor. & a residuary legatee in 
trust, omitted to name in terms the substituted 
party exor. ; — Held : as, by the terms of substitu- 
tion, it was t^tator’s intention to place the party 
substituted in the same position as the party 
removed, the former was entitled to take probate 
as exor. — In the Goods of Pepper (1843), 2 Notes 
of Cases, 467. 

193. Residuary legatees misdescribed as 

legatees executors.*^ — Testatrix, having executed 


her will, in which she appointed exors., wrote a 
codicil in which was a bequest to her daughter Sg 
son, appointed residuary legatees, not exors., 
in the will, as “ legatees executors.” The ct., 
with the consent of the parties, decreed probate 
to the exors. named in the will. — In the Goods of 
Wright (1847), 5 Notes of Cases, 662. 

194. Reference in codioll not as executor.] 

— Three exors. having been appointed to a will, a 
subsequent codicil appointed two of them joint 
trustees of the personal estate, describing one of 
them as ” an executor to my will,” not mentioning 
the third. The ct. held that his description was 
not a revocation of the original appointment of the 
third, & upon the death of the others granted pro- 
bate to him. — In the Goods of Stevens (1860), 24 
J. P. 471. 

195. Conflicting testamentary document — 

Subsequent will affecting part of estate only.] — 

In Feb. 1859, L. duly executed a testamentary 
paper, whereof he appointed W., E. & .T. exors. 
In Oct. 1860, he made another testamentary paper, 
disposing in a different manner of his personal 
property, but not affecting realty, which was 
dealt with by the first paper ; of the second paper 
he appointed W. & T., exors : — Held : the second 
appointment of exors. was no revocation of the 
first appointment, & as the bare nomination of 
exors. entitles a paper to probate, leave should be 
reserved, on the second set of exors. taking pro- 
bate of the two papers as together containing the 
last will & testament of deceased, to the first set 
of exors. to come in & prove. — In the Goods of 
Leese (1862), 2 Sw. & Tr. 442 ; 31 L. J . P. M. & A. 
169 ; 5 L. T. 848 ; 26 J. P. 232 ; 164 K. B. 1068. 
Annotations: — Folld. Tn the Goods of Andrew (1873), 42 

L. J. P. & M. 38. Reid. In the Goods of Grimtli (1872), 

L. R. 2 P. & I). 457. 

196 . ,] — Testator made two 

wills. By the first, which disposed of all his 
property, he appointed his wife extrix. By the 
second, which disposed of part of his property, & 
did not revoke the first, he appointed R. his exor. : 
— Held : the widow was entitled to probate of 
both instruments, leave being reserved to R. to 
come in & prove. — In the Goods of Andrew (1873), 
42 L. J. P. & M. 38 ; 28 L. T. 238 ; 37 .1. P. 297 ; 
21 W. B. 391. 

197. Subsequent will appointing 

** sole executor — Will affecting part of estate 
only.] — D., on Jan. 3, 1853, devised & bequeathed 
all his real & personal estate to P., & appointed 
him sole executor of this my will.” 

In Mar. 1862, by a paper purporting to be his 
last will, he devised & bequeathed two houses as 
described, & their appurtenances, to O., & made 
O. “ sole executor of this my will ” : — Held : the 

led to probate of both 
(1863), 3 Sw. & Tr. 
13 ; 8 L. T. 610 ; 11 

W. B. 809 ; 164 E. B. 1199. 

Annotation.: — Folld. In ihe Goods of Andrew (1873), 42 

L. J. P. & M. 88. 

193 , ^ .] — Where testator in his 

will appointed L. & B. exors., & in a codicil to the 
will named his wife ” sole executrix of this my 
will ” : — Held : the appointment in the will of 
L. A; B. as exors. was revoked. — In the Goods of 
Lowe (1864), 3 Sw. & Tr. 478 ; 4 New Bep. 361 ; 


wo exors. were jointly enti 
>aper8 . — G eaves v. Price 

ri T T Hjr fi.. A 1 
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necessary imjfiicaHtm- 
Witt dt codicils.h 
TettMot by hii wUl appointed A. Sc 1 
bis exo». Sc tnutees. In a oodioil 1 


stated that, oomplioatlons having 
arisen with his trustees owing to A. 
leaving the district Sc B. having 
drawn, testator desired to appoint M. 
to act in conjunction with the said A. 
as trustee in bis estate : — Heid : the 
appointment of B. as executor 'Sc 
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Executors and 

iSgef. 8 . — Sev oceUi on of a ppoirUmenl . Seel. 9.] 

! L. J. P. M. &”a. 1567 28 .T^ P. 004 ; 104 B. B. ' 
1361. 

Annotation PoUd. Tn the Goods of Daily (1869), L. R. 1 

P.&D. 628 . 

199 . Will confirming previous 

will.] — Testator made a will &> a codicil in 1856, 
in both of which he appointed his son W. & his 
daughter P., his exors. In a subsequent will, 
executed in 1860, confirming the two preceding 
papers, he appointed W. & another daughter, M. 
his “ sole executors.” The ct. held the use of the 
words ” sole executors ” in the last will implied 
the revocation of the appointment of exors. in 
the former will, & granted probate of the three 
papers as together forming the will of deceased 
to W. & M., the exors. named in the will of 
1860. — In the Goods of Baily (18G9), L. R. 1 
P. & D. 628 ; 20 L. T. 278 ; 33 J. P. 328 ; 17 
W. R. 401. 

200. Codicil revoking bequest — 

Subsequent appointments ** as one of my execu- 
tors."] — A codicil revoked all the bequests in a 
will, & appointed three persons, each ” as one of 
my executors,” but did not specifically revoke the 
appointment of exors. in the will. 31ie ct. held 
that the appointment of exors. was not revoked, 

& granted probate of the will & codicils to the three 
exors. named in the codicil, reserving power to 
the exors. named in the will to come in . — In the 
Goods o/ Howard (1869), L. R. 1 P. & D. 636 ; 38 
lu J. P. & M. 32 ; 20 L. T. 230 ; 33 .T. P. 280. 

201. .] — Testator appointed his wife, 

his brother & two sisters exors. by his will, & his 
wife & a fresh exor. joint exors. by a codicil. All 
the exors., with the exception of the wife & one 
sister of testator, renounced. The wife took out 
probate &> died while the estate was being 
administered. Upon an ai)p]ication alternatively 
to grant probate to the sister who had not re- 
nounced, or to allow the joint exor. appointed 
by the codicil to retract his renunciation & prove : 
— Held : the appointment of exors. by the codicil 
did not revoke that of those under the will, & the 
extrix. appointed by the will who had not renounced 
was entitled now to prove, but the exor. who had 
been appointed by the codicil & had renounced 
could not be allowed to withdraw the renunciation 
& prove. — In the Goods of Elmsley (1882), 48 
L. T. 125. 

Who may obtain probate --Where testamentary 
documents conflicting.] — See, generally. Part II., 
Sect. 4, sub-sect. 1, B., post. 

Revocation of appointment of testamentary 
trustees.] — See Wills. 

Effect of revocation — On legacy to executor.] — 

See Part IV., Sect. 6, sub-sect. 11, post. 


ADMINISmATORS. 

Sect. 9.— REMOVAL FROM OFnCE AMD RE- 
STRAINT OF REPRESENTATIVE FRCNM ACTING. 

See, also. Part II., Sect. 6, sub-sect. 1, 0., post. 

202. Jiu*isdlctlon to remove — Court of Chancery 
— ^Under Judicial Trustees Act, 1896 (c. 35), s. 1 (1).] 
— ^A person interested in an estate is not entitled 
as of right to the appointment of a judicial trustee 
under the above Act, but the appointment is, 
under above sub-sect, a matter entirely within the 
discretion of the ct. 

Thus where the reversioner under a will applied 
under the Act for the appointment of a judicial 
trustee to act either alone or jointly with testator’s 
widow, who was sole extrix. & also tenant for life, 
there being no trustee appointed by the will, the 
ct. refused the application, as it was opposed to her 
wish & to testator’s manifest intention, which was 
that she shoxild have the sole control of his estate, 
there being, moreover, no ground of complaint 
against her ; nor was the fact that appet. offered 
that the remuneration of the judicial trustee, when 
appointed, should come out of capital & not out 
of income held to justify the application. 

Under above Act, sect. 1, sub-sect. 2, the 
administration of the property of a deceased 
person is a trust & the exor. is a trustee ; so that, 
under sub-sect. 1, the ct. can, in a proper case, 
remove the exor. & appoint a judicial trustee in his 
place, to whom, under sub-sect. 4, it can give 
directions as to the administration of the trust. — 
JRc Ratcliff, [1898] 2 Ch. 352 ; 67 L. J. Ch. 662 ; 
78 L. T. 834 ; 42 Sol. Jo. 654. 

203. When court will interfere — General rule.] 
— Stainton V. Carron Co., No. 6, ante, 

204. Grounds for interference — Conduct — 
Suspicion of fraud.] — Andrews v, Powys (1723), 

2 Bro. Pari. Cas. 604. ; 1 E, R. 1094 ; svb nom, 
Powis V, Andrews, cited in 2 Atk. at p. 126 ; 

3 Atk. at p, 666, H. L. ; subsequent proceedings, 
svb nom, Andrews v, Powis (1728), 1 Lee, 242. 
Annotations: — Distd. Hathomthwaito v, Russel (1740), 

2 Atk. 126. Consd. Watkins r. Brent (1835), 1 My. & Cr. 

97. Expld. Middleton r. Sherburne (1841), 4 Y. & C. Ex. 

368. Refd. Smith v. Haytwell (1747), 1 Anib. 66 ; Kniprht 

V. Dnplessls (1749), 1 Ves. Sen. 324 ; Ball v. Oliver (1813), 

2 Ves. 8:. B. 96. Mentd. Molineaux t;. Bird (1729), Mos. 

235 ; Vlllers v. Osborn (1730), Mos. 308 ; Phipps v. 

Steward 0737), 1 Atk. 286; Bennett v. Vado (^1742), 9 

Mod. Rc'p. 312; Bamesly v. Powel (1749), 1 Ves. Sen. 

284 ; Gingidl v. Homo (1839), 9 Sim. 639 ; Allen v, 

M*riiorson (1847), 1 H. L. Os. 191 ; Newton v. Hioketts 

(1847), 11 Jur. 602 ; Jones r. Gregory (1863), 2 Do G. J. 

& Sm. 83. 

205. Failure to get in assets — Infants 

deprived of maintenance.] — It is a good ground for 
the appointment of a receiver, that an exor. 
& trustee has, by omitting to get in testator’s 
personal estate, deprived infant legatees of the 
maintenance or means of advancement provided 
for them by the will. — Richards v. Perkins 


as oo-executor by Mrs. S., executrix 
testamentary in her late husband’s 
estate. Mrs. S. revoked the assumption 
of F. by obtaining an order that all 
papers belonging to the estate should 
be returned to nor. On the death of 
Mrs. S., a question having arisen as to 
whether P. was still exor. by virtue 
of the assumption : — Held : F. had no 
rights under the deed of assumption. — 
SoHEBPBRS V. Foster (1906), 23 S. C. 
334.— «. AF. 


PART I. SECT. 9. 

808 i. When court wiU interfere — 
General rule ,} — ^An exor. cannot be 
removed from his position where any- 
thing remains to be done appertaining 
to ms ofilco, even although the will 
provides for his oonttnuanoe as a 
trustee thereunder after his duty as 
exor. have ceased, & he has acted as 


tmstee by investing part of the tmst 
moneys. — Re Bush (1890), 19 O. K. 1. 

— CAN. 

o. On summary application,} 

— The ct. will not iipon a summary 
petition, or otherwise than in an action, 
remove a tmstee or an exor. in invitum, 
— Re Davis’s Trust (1896), 17 P. R. 
187.— CAN. 

p. Grounds for interference — Con- 
duct ,} — Breach of trust or neglect or 
disregard of duty by an exor. does not 
render him ’* unfit,” so as to Jusitfy an 
application by siumnons for his 
removal. — Re Turner, 11923] V. L. R. 
189.— AUS. 

Q. .] — Whore one of 

several persons bonefioiallv interested 
under a will, without making proper 
inauiries into the conduct & dealings 
with the estate by the exors., instituted 
proceedings against them, & ground- 


lessly charged them with misconduct, 
the ct. being satisfied with the conduct 
of the exors., refused to take the further 
administration dc winding up of the 
estate out of their hands. — Rosbbatch 
V. Parry (1879), 27 Gr. 193.— CAN. 

r. .] — Ginoras V, Brillon 

(1880), 3 L. N. 183.— GAN. 

8. ,1 — Devine v, Griffin 

(1881), 4 L. N. 61 ; 25 L. C. J. 249. 
—CAN. 

t. ,} — French v, MoGeb 

(1886), M. L. R. 2 Q. B. 69 ; 9 L. N. 
86.— CAN. 

Fraud ,} — ^An exor. during 
the course of an action against a 

debtor of the estate, came to an 
arrangement with the debtor wbere- 
under, without the oognisance of his 
legal advisers, he recognised aa valid 
a stale dc unsupported oounterdaim 
set up by this debtor : — Held : he had 
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(1838), 3 Y. & C. Ex. 299 ; 8 L. J. Ex. Eq. 57 ; 3 
W. 168; 160B. K. 716. 

206. Bad character.]— Creditor filed 

a bill against the debtor’s exor., stating, first, that 
deft, was a person of bad character, of drunken 
habits & violent behaviour, & then adducing 
instances in support of that statement ; & praying 
that the assets might be administered under the 
direction of the ct., & for an injunction & receiver : 
— Held: the general statement & the instances 
wore relevant to the relief asked, & therefore were 
not scandalous. 

A pltf . has a right to make his case as strong as 
he can, & when there is a question about the 
administration of assets, it is surely of importance 
to make out that the person who has the power 
over & sole management of them, is a person of 
violent conduct & drunken habits. His duty is to 
collect the assets & pay the debts ; & where 
peaceful conduct is so indispensable, it is material 
for a pltf., who is seeking for an injunction & 
a receiver, to enter into instances of violent • 
conduct, & it is obvious that the assets cannot 
be safe in the hands of a person who is in the habit 
of being drunk. Pltfs. have obtained an injunction 
on affidavits verifying the allegations in the bill ; 

& when the cause comes on to be heard, the ct. 
must determine whether that injunction ought 
to be continued or not ; &, if those charges which 
have been deposed to on an interlocutory pro- 
ceeding are proved at the hearing the ct. wfil 
continue the injunction & the receiver {per Cur.). — 
Everett v. Prythergch (1841), 12 Sim. 363 ; 11 
L. J. Ch. 6, 54 ; 6 Jur. 3 ; 59 E. R. 1171. 

207. Intention to abscond.] — 

Boovey V, Sutcliffe (1854), 2 Eq. Rep. 706. 

208. .] — COLEBOURNE V, COLB- 

BOURNB (1876), 1 Ch. D. 690 ; 45 L. J. Ch. 749 ; 
24 W. R. 235 ; 2 Char. Pr. Cas. 197. 

209. Poverty.] — Hathorntiiwaite v, 

Russel, No. 8, ante, 

210. .] — A receiver will not be 

appointed merely because an extrix. is poor. — • 
Howard v. Papera (1815), 1 Madd. 142 ; 56 E. R. 
54. 

211. Insolvency — Appointment of re- 
ceiver.] — In case of insolvency of the exor. the ct. 
will on petition appoint a receiver ; & compel 
the exor. to allow his name to be used in bringing 
actions. — Utterson v, Mair (1793), 2 Ves. 95 ; 

4 Bro. C. C. 270 ; 30 E. R. 540, L. C. 

Armotaiiona :--Refd. Bowen v. Phillips (1806), 75 L. T. 628. 

Mentd. Troughton v. Binkes (1801). 6 Ves. 573 ; Alsager 

r. Kowley (1802), 6 Ves. 748. 

212. .] — Without saying a 

person known by testator to be a bkpt. & yet 
appointed an exor. by such testator, can be 


contiolled here by the appointment of a receiver, 
in this case testator did not advert to the circum- 
stance of this person being a bkpt. A receiver 
must be appointed (Lord Elgin, C.). — Gladdon 
V. Stoneman (1808), 1 Madd. 143, n. ; 56 E. R. 
54. 

Annotation : — ^Mentd. Oldfield v, Cobbott (1835), 4 L. J. Ch, 

271. 

213. ,] — The ct. will appoint 

a receiver of an intestate’s personal estate when the 
administrator is sworn to be insolvent before his 
answer be come in, although the fact of his being 
abroad stated in pltf.’s affidavit bo denied. — 
Scott v, Becher (1817), 4 Price, 346 ; 146 E. R. 
485. 

214. .] — Injunction to restrain 

deft, who was insolvent & exor. under a disputed 
will, from receiving testator’s effects, & to stay 
trial of actions instituted by deft., granted beforcs 
answer on the ground that irreparable mischief 
might ensue. — Mansfield v, Shaw (1818), 3 
Madd. 100 ; 56 E. R. 447. 

215. .] — Exor. & trustee bes- 

eeming a bkpt., a receiver appointed though 
testator knew, after he had made his will, that a 
commission had been issued. — Langley v. Hawk 
(1820), 5 Madd. 46 ; 56 E. R. 812. 

Annotation .-—Mentd. Oldfield v, Cobbett (1835), 4 L. J. Ch. 

271. 

216. .] — A receiver appointed 

before answer, upon affidavit of the embarrassed 
circumstances of an exor., & of expressions showing 
an intention of misapplying the assets. — Old- 
field V, Cobbett (1835), 4 L. J. Ch. 271. 

217. .] — Stainton V, Carron 

Co., No. 0, ante, 

218. — .]-~An action was com- 

menced in the ct. for the administration of th(s 
estate of testator, against the administrator with 
the will annexed. The administrator, being 
interested in that capacity in the estate of another 
testator, commenced an action for the administra- 
tion of his estate in another ct., & then became 
bkpt. I’ltf. in the first suit moved in that suit 
that a receiver of the estate might be appointed, 
& that pltf. might bo permitted to prosecute the 
second action in the name of the administrator : — 
Held : pltf. was entitled to the order asked for, 
& that it was properly made in the ct. to which 
the first action was attached . — Re Hopkins, 
Dowd v, Hawtin (1881), 19 Ch. D. 61 ; 30 W. R. 
601, C. A. 

219. Co-executor willing to 

act.] — The ct. has jurisdiction to restrain an 
exor. who has become bkpt. since the death of 
testator from further acting as exor. ; &, if there 
is a co-exor. willing to continue to act, will not 


been guilty of grosusi misconduct & 
must bo remoYod from his office. — 
Arnold (1008), 25 

o. O. 302. — S. AF. 

k. Misconduct prior to ap- 

J^ttUmeni .] — The ct. has power under 
the common law to remove an exor. 
for ndsoonduct committed prior to his 
appointment. If a testamentary exor. 
prove that testator know of such mis- 
conduct the ct. will not remove the 
exor. for such misconduct, but such 
imowledge must be dearly proved by 


Where an exor. had, prior to hi 
appomtment, misappropriated oertab 
money the ot. removed him fron 
office & ordered him to pay de b<mi 
propnis the costs of the application fo 
JBbasmui 

fl0O7), T. S. 486.— S. AP. 

®* Mismanagement.) — Mis 

management by the exor. of an ostab 


is not a Just cause for revoking the 
probate. — ^Annoda PiioSAD (Jha'iteu- 
JEE V. KALLIKIUSHNA CJlIAlTEItJKE 

(1896), I. L. K. 24 Calc. 95.— IND. 

d. Wrongfully rf fusing to 

sign accounts, I — ^An exor. may bo re- 
moved from office for wrongfully 
refusing to sign the liquidation 3c 
distribution accounts prepared by a 
co-exor. — He Du Plkssis* Estate 
(1890), 10 S. C. 575.— S. AF. 

•. Conflict of interest with 

duty — Absence of incapacity or dis- 
honesty.] — In an action for the removal 
of one of several exors., the cxistenoe 
of a law suit between such exor. & the 
estate he represents & the evidence of 
irregularities in his administration, but 
not exhibiting any incapacity or dis- 
honesty, are not sufficient cause for 
his removal. — Mitchell v. Mitchell 
(1889), 16 S. C. R. 722.— CAN. 
f. Absence from colony — 


When temporary.] — An application for 
the i-cmovul of one of two trustees 
appointed by a will. Sc the appointment 
of another in his place, refused where 
the only ground of the application 
was that the trustee had left the 
colony, & that it was uncertain when 
3c whether ho would return, it appearing 
that the trustee in question had left 
the colony without any intention of 
permanently residing abroad, 3c bad 
nad no opportunity of considering 
whether or not ho would administer 
the trusts. Further, the ct. was not 
satisfied that any real loss or iucon- 
veulenoo would be caused to the estate 
by the temporary absence of one of the 
trustees. — He Watson (1899), 18 N. Z. 
L. li, 368.— N.Z. 

g. When permanent .] — 

All exor. in an estate situate in the 
Union had permanently removed from 
the Union, 3c bis attorneys bad been 
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Sect, 9 . — Removal from office and restrairU of repre- 
sentaiive from acting. Sect, 10 : Svb-seci, 1, 
A, & B, (g).] 

require the appointment of a receiver. — ^Bowbn v, 
Phillips, [1897] 1 Ch. 174 ; 06 L. J. Ch. 165 ; 75 
L. T. 628 ; 45 W. R. 286 ; 41 Sol. Jo. 188 ; 4 
Mans. 370. 

220. Conflict of interest with duty.] — 

Stainton V, Cahron Co., No. 6, ante, 

221. Dispute — Will disputed.] — This 

ct. will grant an injunction to the exor. from 
receiving the assets before answer, when a suit is 
depending in the spiritual ct. to set aside the will, 
because that ct. cannot impound the effects 
pendente Me, — Molineaux v. Bird (1729), Mos. 
235 ; 25 E. R. 368, L. C. 

222. .] — Injunction, restrain- 

ing an exor., claiming under the will, & also by a 
gift from testatrix in her life, from selling, upon 
affidavit of undue influence, etc. — Edmunds v. 
Bird (1813), 1 Ves. & B. 542 ; 35 E. R. 211. 

Annotation: — ^Be!d. JonoH v. Goodrich (1839), 10 Sim. 327. 

223. Grant disputed.] — The in- 

stitution of a suit in the Ecclesiastic^ Ct. for the 
puj^ose of recalling probate, is not a ground upon 
which alone this ct. will interfere to restrain the 
exor. from receiving the assets. 

Where, however, the exor. had agi’eed, through 
his proctor, that the validity of the testamentary 
paper by which he was appointed should bo tried 
m the suit to recall probate, an order was made 
for an injunction & a receiver, & that order was 
affirmed on appeal. — Watkins v. Brent (1835), 

1 My. & Cr. 97 ; 5 L. J. Ch. 49 ; 40 E. R. 313. 
AnnoiatUma : — Consd. licudall v, Rondall (1841), 1 Hure, 
152. Ezpld. Newton v. Hickotts (184ft), 11 Jiir. 6ft2. 
Apld. Newton v, Ricketts (1848), 11 L. T. 0. S. 81 Apprvd. 
Devey v, Thornton (1851), 9 Hare, 222. Re!d. Marr v, 
Littlewood (1837), 2 My. & Or. 464 ; Horlock v. Patch 
(^1^846), 10 Jur. 108 ; Dimes v, Steinberg (1864), 2 Sm. & Q. 

224. J — The simple fact of 

there being a suit in the Ecclesiastical Ct. to recall 
the probate, will not induce the ct. to interfere 
either by the appointment of a receiver or by 
granting an injunction to control the legal right 
of the exor. to deal with testator’s person^ estate, 
where there is no imputation of misconduct or 
insolvency against the exor., & actual danger to the 
funds is not alleged. 

Where it. can be shown that the property is 
not safe, or there is no existing legal personal 
representative, the ct. will interfere, but not other- 
wise. — Newton v, Ricketts (1847), 10 Beav. 
525 ; 16 L. J. Ch. 372, n. ; 9 L. T. O. S. 430 ; 11 
Jur. 662 ; 50 E. R. 684, L. C. 

225. .] — The fact that the 

ecclesiastical ct. has issued a citation for recalling 


Administbatobs. 

letters of administration is not sufficient to induce 
the Ct. of Ch. to interfere by injunction to restrain 
an administrator from transferring stock belong- 
ing to his intestate’s estate, where no danger is 
shown to be likely to arise therefrom to the estate. 
—Connor v, Connor (1847), 16 Sim. 598 ; 16 
L. J. Ch. 371 ; 9 L. T. O. S. 349 ; 11 Jur. 662, n.; 
60 E. R. 751, L. C. 

Annotation: — ^Refd. Newton v, Ricketts (1847), 11 Jm. 662. 

226. .] — The exor., having ob- 

tained probate, is armed with full authority from 
the proper tribunal over testator’s personal 
estate, & the ct. will not grant an injunction, or 
appoint a receiver, on account of the pending 
of a suit in the Ecclesiastical Ct. to recall such 
probate. — Newton v. Ricketts (1848), 11 L. T. 
O. S. 81; 12 Jur. 238. 

227. Property subject of suit abroad.] 

— The ct. refused, at the instance of a creditor 
resident in England, of a deceased trader in 
Madeira, to restrain the agent of the administra- 
trix in England from sending over intestate’s 
money & effects to Madeira; intestate’s estate 
being the subject of a suit in Madeira. — ^Wallace 
V, Campbell (1840), 4 Y. & C. Ex. 167 ; 160 
E. R. 964. 


Sect. 10.— DEVOLUTION OF THE REPRESENTA- 
TIVE OFFICE. 

SuB-SE(yr. 1 . — ^Upon Death. 

A, Of a Co^Executor or Co-Administrator, 

See, noWt Administration of Estates Act, 1925 
(c. 23), s. 7. 

228. Devolution of office on survivor — Of co- 
executors.] — Pawxet v. Freak (1658), Hard. Ill ; 
145 E. R. 406. 

Annotations: — Consd. Harrison v, Harrison (1846), 1 Rob. 
Eool. 406: Venables v. East India Co. (1848), 2 Exeb. 
ft33. Refd. House & Downs v, Petre (1700) 1 Salk. Sll : 
Wangford v, Wangford (1704), 11 Mod. Rep. 38 ; Strick- 
land V. Strickland (1841), 12 Sim. 253. 

229. .] — Joint exors., one of them 

died & the exor. of the exor. of him who was dead, 
brought a bill to be relieved against an action 
of trover brought by the surviving exor., who 
demurred for that the personal estate of testator 
belonged to him as surviving exor. — ^Buroh v, 
Davis (1674), Cas. temp. Finch 171 ; 23 E. R. 94. 

230. .] — The power of execution is 

not determined by the death of one but the whole 
survives to the other & he may assent to a legacy. 
— Flanders v, Clark (1747), 1 Ves. Sen. 9 ; 3 
Atk. 509 ; 27 E. R. 857. 

Annotation : — Mentd. Cole v. Wade (1807), 16 Ves. 27. 

231. .] — A legacy to L. was, by an 


unable to obtain authority from him 
to administer the immovable pro- 
perty. The exor. having been oalled 
on to show oauso why he should not be 
removed from office, & personally 
served with copies of all material 
documents in the application for re- 
moval, & being in default on the 
return day of the rule, the ct. ordered 
hia removal . — Ex p, Lonc (1920), 
E. D. L, 26.-^5. AF. 

h. Action for — Payment by exccu- 
tor into cowrt of proceeds of sales .] — 
Interlocutory oi'der to compel exor. to 
pay into ot. the proceeds of sales in a 
suit brought to remove the exor. from 
office, refused, the affidavits on whiob 
it was founded being answered in every 
essential particular. — SMnnEKS v, 
Smithsbs (1879), R. E. D. 483. — CAN. 

k. Who may apply — Receiver ap- 
pointed by court.)— A receiver ap- 


pointed by the ot. to aid a judgment 
creditor in reooverlng his claim, by 
receiving the judgment debtor’s share 
in an estate which could not be reached 
by execution, after the refusal of the 
Judgment debtor to allow the use of 
his name, was authorised, on giving 
security to him, to take proceedings 
in his name for the administration of 
the estate, & if necessary for the re- 
moval of the exor. — Monks & Co. v. 
MoCallum (1897), 17 P. R. 398. — 
CAN. 


1. Locus standi of master to 

apply .] — Under the common law the 
ot. has the same power to remove 
trustees & administrators appointed in 
a will as it has to remove exors. The 
Master has a locus standi to apffiy for 
such removal. — ^Thb Master v. Edoe- 
ooMBB*B Executors & Admimistra- 
TOBS (1910), T. P. D. 263.— «. AF. 


PART I. SECT. 10, SUB-SECT. 1.— A. 

228 i. Devolution of office on survivor 
— Of co-executors.] — Probate to one 
of several exors. vests the property in 
all, so that on the death of him who 
proves, the survivor represents the 
deceased for all purposes without 
further probate, & mthout any further 
aooeptanoe of the office. — Cummins v. 
Cummins (1845), 8 I. Eq. R. 723 ; 3 
Jo. & Lat. 64.— IR. 

m. Effect of Land Titles 

Act .] — ^Apart from Land Titles Act, 
an estate vested in two or more exors. 
vests, on the death of one, in the sur- 
viving exors. The ellect of Land 
Titles Act, SB. 47 & 137, is to displace 
the above rule only in case an entry 
of ** no survivorship ** has been marked 
by the registrar upon the oertifloate of 
ownership, issued to the exors . — Re 
Boubohb’s Estate (1907), 1 Alta. 
L. B. 865; 7 W. L. R. 278.— CAM. 
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order, directed to be paid to him ; he died, leaving 
an extrix. & two exors. ; the extrix. died, leaving 
an exor. ; the Accountant*Qeneral refused to pay 
the legacy under a power of attorney from the 
surviving co-exors. of L. without a discharge from 
the exor. of the deceased extrix. On an applica- 
tion to the ct. an order was made to pay the legacy 
to the surviving exors. — ^Moodie v. Bainbridgb 
(1821), 6 Madd. 107 ; 66 E. B. 1032. 

232. .] — ^A. died in India. B., one 

of his exors., proved his will in India. B. died, 
& 0. his exor. proved his will in England. 0. 
is not the personal representative of A. — Twyfcwid 
V. Tbail (1834), 7 Sim. 92 ; 68 E. R. 771. 
Annotations: — ^FoUd. In the Goods of Qaynor (1869). L. II. 

1 P. ft D. 723. Refd. Kendall ». Kendall (1841). 1 Hare. 

152 : Bond v. Qraham (1842). il L. J. Oh. 306. 

238. .] — ^Motion, for probate to the 

exors. of an exor. who had proved the will of his 
testator, but who was not the surviving exor., 
rejected. — In the Goods of Smith (1842), 3 Curt. 
31 ; 6 Jur. 41 ; 163 E. R. 644. 

284. .1 — Robson v, Jefferson 

(1860), 16 L. T. O. S. 326 ; 14 Jur. 845. 

235. .] — On the death of an exor., 

without having either renounced or taken probate, 
the exor. of the survivor of two acting exors. 
becomes the personal representative of the original 
deceased. — In the Goods of Lobimer (1862), 2 
Sw. & Tr. 471 ; 31 L. J. P. M. & A. 189 ; 6 L. T. 
612 ; 10 W. R. 809 ; 164 E. R. 1079. 

236. Where co-executor has re- 

nounced.] — Harrison v. Harrison, No. 366, post. 

237. .] — Venables v. East 

India Co., No. 365, post. 

238. Of co-administrators*] — ^Administra- 

tion granted to two, one dies, it survives to the 
other, but if a letter of attorney is made to two, & 
one dies, the authority ceases. — ^Adams v. Buck- 
land (1706), 2 Vem. 714 ; 23 E. R. 929. 

Annotation: — ^Refd. Hudson v. Hudson (1737), West temp. 

Hard. 155. 

239. .] — Though a guardian be not 

in all respects to be compared to an exor., in 
regard the latter may continue his executorship, 
by appoint^ an exor. by his will, yet the case of a 
guardianship devised to two is strictly like the case 
of an administration granted to two, especially 
wheTO the debts amount to as much as the assets, 
for in that case as well as in the case of two 
guar^ns, an administrator cannot assign his 
adminutratorsblp, it will not go to his exors. or 
administrators but to the surviving administrator 
(Lord Maccbspibld, C.). — Eyre v. Shaftsbury 
(Countess) (1726), 2 P. Wms. 103 ; 24 E. R. 669 ; 
sub nom. Shaftsbury (Earl) v. Shaftsbury, 
Gilb. Ch. 172, L. O. 

At^UaUms : — ^Refd. Mansell v. Mansell (1767). Wilm. 36: 

BeU e. Holtby (1873). L. B. 15 Eq. 178. Mentd. Ray- 
mond's Case (1734 )J3a * - ~ 


Gas. temp. Talb. 58 : A.-Q. e. Downing 

Q767), Wllm. 1 ; R. r. Green (1781). i Doug. K. B. 36 ; 
tia .. j)e MannevUle J1804), 10 ves. 52 : Re 

, , „ ,1831). 2 State Tr. N. S. 911 ; A.-G. v. 

.y • A.-G. V. Magdalen College. 

(1854), 


Oxford (1854); 18 Beav. 223'. 

240. Power to prove reserved to surviving exe- 
cutor — ^Failure of survivor to appear to citation — 


Devolution of office — On executor of executor.]— 

A. died in 1832, leaving a will, whereof he appointied 

B. , 0. & D. exors. & B. residuary legatee. C. 

alone proved the will, power being reserved to 
pant probate to the other exors. In 1847 B. died 
living a will appointing E. sole extrix., who duly 
proved B.’s In 1856 C. died intestate, 

leaving part of the personal estate of A. un- 
administered. D., the surviving exor. of A., not 
having appeared to a citation, calling on him to 
accept or refuse probate of the will of A., 
administration with the will of A. annexed was 
granted to the attorney of E., then abroad, as the 
personal representative of the residuary legatee 
of A. the chain of exorship. having been broken. — 
COLUSON V. Mawe (1859), 28 L. J. P. & M. 90. 

241. On executor of acting 

executor.] — Wliere an exor., to whom power has 
been reserved, survives his acting co-exor. ft does 
not appear to a citation, the grant will go as if his 
name had never appeared in the will, ft the exors., 
if any, of the acting exor. will be the representative 
of original testator. — In the Goods of Noddings 
(1860), 2 Sw. ft Tr. 15 ; 3 L. T. 178 ; 9 W. R. 40 ; 

I 104 E. R. 896. 

Annotation- : — ^Folld. In the Goods of Hold, [1896] P. 129. 

242. .] — Probate of a will was 

granted to one of two exors., power being reserved 
to make the like grant to tJie other exor. The 
acting exor. died, not having fully administered ; 
at the date of his death the other exor. had not 
been heard of for fourteen years. The daughter 
ft sole next of kin of the testator, with the assent 
of the exors. of the acting exor., moved for a grant 
to herself of letters of administration de bonis non : 
— Held : the gi’ant could not be made, as, upon 
the non-appearance to a citation of the exor. 
to whom power to prove had been reserved, 
the chain of exorship. would be continued in the 
exors. of the acting exor. without any fresh 
grant from the ct. Leave given to effect service 
of the citation on the absent exor. by advertise- 
ment. — In the Goods of Reid, [1806] P. 129 ; 66 
L. J. P. 60 ; 74 L. T. 462. 


B. Of Sole or Last Surviving Executor. 

(a) Where Executor appointed. 

See, now, Administration of Estates Act, 1025 
(c. 23), s. 7. 

243. Devolution of office on executor of exe- 
cutor.] — Offrevile V. Tyrezeynz (1302), Y. B. 
(Rolls Series) 30 ft 31, Edw. 1, 230. 

244. .] — Where one of two exors., refuses 

to act, ft the acting one dies, his exors. shall have 
an action for the debt of first testator. — ^Anon. 
(1658), 2 Dyer, 160 b. ; 73 E. R. 349. 

Annot^ions :—C0Tm(i. HaiTison v. HarriBon (1846). 1 Kob. 

ECCL 406. Refd. Wankford r. Wankford (1704). 1 Salk. 

299. 

245 . .] — Devise that the exors. shall take 

the profits of lands to pay debts, etc., till the full age 
of the heir ; both die during the minority ; the 


PART I. SECT. 10, SUB-SECT. 1.— 
B. (a). 

2431. Deooluffon of office on exeeuJtor 

24811. - — -.] — ^An attorney imder 
I^wer, who baa sealed an exemplifloa- 
2^5 *51.*“#**^. probate. Is In the 

•JJM i^tionl^iiU respeojs as If an 
probate had been 
to nlm. ft his oAoe of executor 
win devolve on his own exeontor . — Re 


WAptfOUOH, [1913] V. L. B. 435.— 

248 fll. .] — ^maddock ®. Victoria 

Registrar of Titusb. Miller v. 
Victoria Registrar of Titles, (1915] 
V. L. R. 162 ; 19 C. L. R. 681.— AUS. 

248 Iv. .] — Drummond v. Pro- 
bates Registrar (1918), 26 C. L. R. 
318.— AUS. 

248 V. .1 — ^Under the Torrens 

system of Land Titles In Saskatohewan, 


there is a right to the devolution of 
1 — J 4-^ oxor. of a solo or 

exor . — Re Land Titles Act, Whit- 
man’s Case, (1919] 1 W. W. It. 600.— 

CAN. 

n. Contrary rule in Cape 

Colony .] — ^An exor. does not succeed to 
his principal’s capacity as exor. : in 
this respect the law of Cape Colony 
differs from English law. — Ridgway 
V, Gammxb (1885). 5 E. D. 0. fO.*— 
S. AF. 
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Sect, 10. — Devolution of the representative office: 

Sub-secL 1, B. (a), (b) & C.] 

exor. of the surviving exor. shall take. — S tile 
V. Tomson (1661), 2 Dyer, 210 a ; 73 E. B. 
464. 

^nnotofiotiA; — Bold. Hargthorpe v. Milforth (1504), Cro. 

Eliz. 318. Mentd. Smith v. Havens (1501), Cro. Eliz. 

252 ; Travers v. Bulkeloy (1750), 1 Ves. ^n. 384. 

246. .] — Bransby V. Grantham (1577), 

2 Plowd. 526 ; 76 E. R. 770. 

Annotation: — Consd. Farr v. Newman (1792), 4 Term Hep. 

621. 

247. .] — Anon. (1604), Noy, 3 ; 74 E. B. 

076. 

248. .1 — Slingsby v. Lambert (1615), 

Cro. Jac. 394 ; 79 E. B. 337 ; sttb nom, Lambert 
&; Slingsby’s Case, Godb. 262. 

249. Administration cum testamento an- 

nexe granted — In preference to testator’s widow.] — 
The extrix. of an exor. entitled to an administra- 
tion cum tesiamenio annexo, in preference to the 
widow of the original testator. — T homas v. Baker 
( 1753), 1 l^ec, 341 ; 161 E. R. 120. 

260. .] — B., a married woman, made a 

will, merely executing a power given her by the 
man‘iage settlement, but she appointed 0. extrix. 
generally. The Ecclesiastical (3t. granted probate 
of this will in the general form. B. was the solo 
extrix. of her late husband A. The general pro- 
bate of the will of B. will transmit to 0. the repre- 
sentation of A. without an administration de honia 
— ^Barr V. Carter (1797), 2 Cox, Eq. Cas. 
429 ; 30 E. R. 199. 

251. Executor’s will proved abroad.] — An 

exor. having gone to New South Wales after taking 
out probate, administration was granted to the 
grandson of testator, who was a legatee under the 
will, limited to the purpose of carrying on a 
Chancery suit. Information was received of the 
death of the exor., previous to the date of the 
administration, leaving a will, which had been 
proved in Australia, & the administration was 
therefore revoked. The ct. refused to make a 
limited grant of administration to the legatee until 
the exors. of the exor. in Australia had been cited. 
— In the Goods o/ Fleming (1860), 24 J. P. 231 ; 6 
Jur. N. S. 486. 

252. .] — A married woman who was sur- 

viving legal personal representative of testator, 
in exercise of a power reserved to her by her 
marriage settlement, made her will, & appointed 
her husband solo exor. The husband proved the 
will, & also obtained letters of administration to all 
other his wife’s personal estate. He also applied 
for supplemental letters of administration, to 
enable him to continue the chain of representation 
to testator ; but they were refused by the Ct. of 
Probate. The Ct. made an order, appointing 
the husband trustee of the trust funds which were 
standing in the testator’s name, & vesting in him 
the right to transfer them. — Re Herbert’s Will 
(1860), 8 W. B. 272. 

253. .] — Testatrix left a will, which was 

signed by her exor. as well as by two attesting 
witnesses. The exor. was also residuary legatee : 
— Held : by signing as exor., the residuary legatee 
did not forfeit his interest, & probate was granted 
to his representative. — In the Goods of PuRSS- 
GLOVB (1872), 26 L. T. 405. 

254 . Necessity for probate of testator’s 

will — Death of first executor before probate.] — An 
exor. dies before probate ; his exor. is not exor. 
to first testator ; yet if the residue was bequeathed 
to his testator, he shall have administration, with 
the will annexed ; else such person shall, to whom 
it is bequeathed, or in default thereof the next of 


kin to first testator. — Isted v. Stanley (1680), 
3 Dyer, 372a ; 73 E. R. 834. 

Annotations: — ^Folld. Day v. Cbatfleld (1683), 1 Vom. 200. 
R^d. Heden v, Wolfe (1621), Palm. 153 ; Smitlx v, Tracy 
J1677)jJ Keb. 776 ; Wangford ©. Wangford (1704), 11 

256. .] — (1) To a declaration 

stating that A. administered the goods as exor. 
of B. if deft, plead that A. died & made C. his 
exor., who took upon him the burden of the will, 
a replication that A. did not prove the will of B. 
& that C. refused to be administrator de bonis non 
is not a departure from the declaration for it only 
shows how A. was exor., viz. by administering 
the goods. 

(2) If A. makes B. his exor. who proves the will 
& B. makes C. his exor. Sn dies ; C. may accept the 
executorship to B. & refuse the executorship to 
A. — Hayton V. Wolfe (1621), Cro. Jac. 614 ; 79 
E. B. 524 ; sub nom, Heden v. Wolfe, Palm. 153. 
Annotation Oencrally, Refd. Wangford r. Wangford (1704), 
11 Mod. Hep. 38. 

266. .] — Denne V. Borrough 

(1628), Het. 105, 113 ; 124 E. B. 378, 384. 

257. .] — If an exor. dies before 

probate of the will, his exor. cannot prove it ; 
but administration cum testamento, etc., must be 
granted to the residuary legatee, if any, or to the 
next of kin. — Day v, Chatpield (1683), 1 Vern. 
200 ; 23 E. R. 412. 

258. ,] — (1) Where an obligee 

makes the obligor his exor., who administers but 
never proves, the bond debt is extinguished ; unless 
there be a defect of assets for payment of creditors. 

(2) Probate is not necessary to make a complete 
exor., except where he must make profert of it. 

(3) The exor. of an exor. is not exor. to the 
first testator, unless the first exor. have proved. 

(4) Exor. of an exor. may prove as to his testator 
& renounce as to the first testator (Holt, C.J.). — 
Wangford v. Wangford (1704), 1 Preem. K. B. 
620 ; 11 Mod, Rep. 38 ; 89 E. R. 390 ; sub nom, 
Wankpord V, Wankford, 1 Salk. 299 ; 3 Salk. 
162 ; Holt, K. B. 311. 

Annotations: — As to (1) Apld. Freakloy v. Fox (1820), 9 
B. & 0. 130; Hudson v. Hudson (1737), 1 Atk. 460 ; 
Pringle v. Crooks (1839), 3 Y. & C. JEx. 660 ; Tomlin t>. 
Tomlin (1841), 1 Hare, 236 ; Harrison v, Hanison (1846), 

1 Hob. Eccl. 406 ; Venables r. East India Co. (1848), 2 
Exoh. 633 ; Lowe v. Pssket (1856), 25 L. T. O. S. 140 ; 
Seagram v, Knight (1867), 2 Ch. App. 628 ; Rc Bourne, 
Davoy v. Bourne, [1906) 1 Cb. 697. As to (2) PoUd. 
Brazier v. Hudson (1836), 8 Sim. 67. Oenerally, Retd. 
Hyalls V, Bramall (18^8), 3 Exch. 734 ; Hewson v. Shelley, 
[1913] 2 Ch. 384. Mentd. Thrustout v. Coppin (1771), 

2 Wm. Bl. 801; Doe d. Gamons v, Knignt (1826), 8 
Dow, & Hy. K. B. 348 ; Doo d, W’ood riTees (3 826), 8 
Dow. Sl Hy. K. B. 72 ; Ford v. Boech (1848), 11 Q. B, 
852 ; Belshaw v. Bush (1851), 11 C. B. 191. 

269 , In England.] — Deceased died 

intestate, leaving her husband surviving her, who 
did not take administration to her estate. The will 
of the husband was proved in the Prerogative 
Ct. of Armagh, Ireland, but no grant was made in 
this country. The will of the sole exor, of the 
husband was also proved in Ireland, but was re- 
sealed in London : — Held : the exor. under the 
last mentioned will did not represent the husband 
in England so as to be entitled to obtain administra- 
tion of the goods of the deceased. — In the Goods of 
Gaynor (1869), L. R. 1 P. & D. 723 ; 38 L. J. P. 
& M. 79 ; 21 L. T. 367 ; 33 J. P. 762 ; 17 W. R. 
1062. 

260. Grant to attorney sufficient.] — 

A chain of representation is not broken by a 
surviving exor., who afterwards died, leaving exors. 
having t^en a grant of administration with will 
annexed de bonis non by his attorneys alone, 
not having himself proved the will. Such ad- 
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ministration refused to one of the residuary 
legatees substituted. 

Semble : My impression is, that a will proved by 
the attorney of an exor. is the same thing as if 
actually proved by himself (Sir H. Jenner Fust). 
— /n the Goods of Bayard (1849), 1 Rob. Eccl. 
768 ; 7 Notes of Cases, 117 ; 13 L. T. O. S. 448 ; 13 
Jur. 664 ; 163 E. R. 1208. 

AnnotaHtm : — FoUd. In the Goods of Murguia (1884), 9 P. D. 

236. 

261. •] — In the Goods of Fox 

(1833), 13 Jur. 664, n. 

262. .] — In the Goods of Mills 

(1833), 13 Jur. 664, n. 

263. .]— A grant to the attorney 

of an exor. does not break the chain of representa- 
tion. L., as attorney for the exor., obtained a 
grant of letters of administration with the will 
annexed of a testatrix. The exor. died leaving 
part of the property unadministered : — Held : 
the exor.’s representative was entitled to deal with 
the property left unadministered of the testatrix 
& ho further grant was necessary. — In the Goods 
of Murguia (1884), 9 P. D. 236 : 63 L. J. P. 47 ; 
48 J. P. 711 ; svb nom. In the Goods of Marquia, 
2 W. R. 799. 

264. .] — ^B., testatrix, by her will appointed 

her friend S. to be her sole exor., but, in case 
the said S. should predecease her, or should die 
before having fully performed his functions as 
exor.,' then she appointed her son, A. to be solo 
exor. of her will. S. survived the testatrix, & 
took probate of her will, but died in 1873, before 
having completed his functions a.s exor., leaving a 
will, which was duly proved by his exors., A. 
survived testatrix, but predeceased 8. ; — Held : 
the chain of representation to B.’s estate was not 
broken. Sc her legal personal representatives were 
the exors. of her deceased exor. 8., who were 
entitled to administration with the will annexed, 
in respect of the unadministered portion of her 
estate. — In the Goods of Bond (1894), 70 L. T. 
813; 68J. P.629. 

265. Devolution of office on administrator of 
executor — ^Administrator durante minore estate.] — 

An administrator durante minore estate cannot bring 
an action for, or meddle with the goods of the 
person to whom the infant’s testator was exor. — 
Limmer v. Every (1691), Cro. Eliz. 211 ; 78 E. R. 
467 ; sub nom. Limver & Evories Case, 4 Leon. 
68. 

266. .] — The administrator, durante 

minoriiate of the exor. of an exor., is the representa- 
tive of first testator. — ^Anon. (1676), Freem. K. B. 
288 ; 89 E. R. 208. 


(b) Where no Execuior appoinied. 

See, now. Administration of Estates Act, 1926 
(c. 23), s. 7 (3). 

267. Devolution of office on trustees — Extent of 
powers.] — One by vrill gives annuities, & directs 
the residue of her estate to be disposed of in charity, 
to such persons, & in such manner, as her exors. or 
survivor shall think fit. On the death of them, new 
trustees were appointed to sustain the annuities ; 
but they could not dispose of the residue, it being 
a trust confined to the exors. personally. — Hib- 
bard V. Lamb (1766), Amb. 309 ; 27 E. R. 209. 
Ant^tion .—Beta. A.-G. v. Gaskell (1831), 9 L. J. O. S. Ch. 


PART I. SECT. 10, SUB-SECT. 1.— C. 

274 i. DevolvUon of office on executor 
of admifiMrator.]— The real estate of 
an Intestote which has vested in his 
aammistrator does not on the death of 
J. — VOL. xxin. 


268. .] — B. made C. his exor. Sc trustee, 

with power to appoint by deed or wifi other persons 
as co-trustees or succeeding trustees. B. died, C. 
did not take probate, but by will, referring to B.'s 
will, appointed E. & F. to be succeeding trustees 
in respect of B.’s will, after his C.’s death. F. 
proved C.’s will, & was called upon, as exor. 
substituted according to the tenor, to take pro- 
bate of B.’s will: — Held: in the language of the 
two wills the distinction between trustee Sc exor. 
was so marked, that F. could not be called upon to 
take probate of B.’s will. — Moss v, Bardswei.l 
( 1860), 3 8w. Sc Tr. 187 ; 29 L. J. P. M. & A. 117 ; 
2 L. T. 300 ; 24 J. P. 650 ; 6 Jur. N. 8. 689 ; 
8 W. R. 603 ; 164 E. R. 1245. 

269. Devolution of office on administrator of 
executor.] — Oxford v. Goldington (1623), Win. 
64; 124E. R. 55. 

270. .] — Bastard v, Jutsham (1739), 

Barnes, 444 ; 94 E. R. 996. 

271. .] — Prohibition for suing the adminis- 
trator of an exor. for a legacy given by his testator 
[granted]. — Tucker v. Towbll (1735), Lee temp. 
Hard. 186 ; 95 E. R. 119. 

272. .] — Where a bill was filed against an 

exor., seeking performance of the trusts of his 
testator’s will & administration of his estate, 
the exor. by his answer admitted a surplus of 
testator’s estate to be in his possession, Sc then died 
before the cause came to a hearing : — Held : the 
suit could not be revived against the administrator 
of the exor., but there must be a representative of 
original testator before the ct. — B arber v. 
Walker (1867), 15 W. R. 728, L. JJ. 

273. .] — Where a solr. has acted pro- 

fessionally for a testator Sc for his exor. or ad- 
ministrator, Sc papers belonging to the estate have 
come into his possession. Sc, after the death of the 
exor. or administrator, an administrator de bonis 
non has been appointed, the administi’ator de bonis 
non is not entitled to reclaim from the solr. the 
papers in his possession without first paying the 
costs due to him, not only in respect of work done 
for testator, but also in respect of work done for 
the exor. or administrator. 

There is a privity of estate between an exor. or 
administrator Sc a subsequent administrator de 
bonis non. Sc the liabilities of the estate pass, with 
the benefits of it, to the administrator de bonis non. 
—Re Watson (1884), 53 L. J. Ch. 305 ; 60 L. T. 
205 ; 32 W. R. 477. 

Administration de bonis non .] — See Part 

II., 8ect. 6, sub-sect. 2, post. 

C. Of Sole or Last Surviving Administrator. 

See, now. Administration of Estates Act, 1925 
(c. 23), s. 7. 

274. Devolution of office on executor of 
administrator.] — Debt lies not against the exors. 
of the obligor’s administrator ; because there is 
no privity between the exors. & the obligor ; but 
administration de bonis non, of the obligor should 
have been taken out. — Trivett v. Jefferies 
(1734), Cunn. 101 ; 94 B. R. 1088. 

276. .] — A term aliened by an adminis- 

trator shall go to his exor.. Sc not to the adminis- 
trator de bonis non. — Butler v. Bernard (1674), 
1 Cas. in Ch. 224 ; Freem. Ch. 139 ; 22 E. R. 772. 
Annotation : — Ck)iisd. Skefflnffton v. Budd (1842), 9 Cl. Sc Fin ^ 

219. 

274 ii. .] — Tbo authority of an 

admlniatrator cannot be transmitted 
to his exor. — Labkn('k v. Lxbknck 
(1911), 17 W. L. It. 197 ; 21 Man. L. It. 

! 146.— CAN. 


that a dmlnia trator testate veat In hia 
exor. — ^M addock v. Victoria Regis- 
TBAB OP Titles, Miller v. Victoria 
Registrar of Titles, 11916] V. L. R. 
162 ; 19 C. L. R. 681.— AUS. 
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Sect* 10. — Devolution of the repreaentaJtive office: 
Suh-eed. 1, C* & D*: aub-eecta* 2 & 3, Sect, 
] Sub-acct, 1.] 

276. .1 — Loceieb V. Smith (1602), 1 Sid. 

79 ; 82 E. R'. 981. 

277. Non-devolution of office on administrator 
of administrator.] — Thorn v, S. (1601), 6k)uldsb. 
182 ; 76 E. R. 1079. 

278. .] — ^Wabren V. (1678), 2 Cas. in 

Ch. 247 ; 22 B. R. 928. 


D, Breaking Chain of Bepreaentaiion, 

See, now, Administration of Estates Act, 1925 
(c. 23), s. 7 (3). 

279. General executor of limited executor.] — A 
married woman, by virtue of an indenture of 
assignment given to her, made her wUl & appointed 
exors. & her ^anddaughter one of her residuary 
legatees. A limited probate was granted to the 
exors., & the last surviving exor. died leaving 
goods unadministered ; he made his will of which 
probate was taken by his exors. The grand- 
daughter, as one of the residuary legatees, prayed 
a limited administration of the unadministered 
goods of her grandmother. 

It appears the chain of exors. has been continued. 
I cannot, therefore, let in a residuary legatee, till 
the exors. of the exor. shall have been before the 
ct. & disposed of ; notwithstanding the original 
probate was limited (Sir Herbert Jenner Pust). 
— In the Qooda of Beer (1851), 2 Rob. Eccl. 349 ; 
10 L. T. O. S. 612 ; 15 Jur. 160 ; 103 E. R. 1341. 

280. Limited executor of general executor.] — ^A 
married woman extrix. & having separate property 
over which she had &> exercised an appointing 
disposing power can continue the chain of exorship. 
— Birkbtt V. Vandbrcom (1831), 3 Hag. Ecc. 750 ; 
162 E. R. 1331. 

281. .J — A limited probate taken out of 

the will of a feme covert will not continue the chain 
of representation under the general probate of the 
will of the original testator, but the ct. wUl make a 
supplemental grant limited to the property which 
the feme coveii had as extrix. — In the Goods of 
Bayne (1858), 1 Sw. & Tr. 132 ; 31 L. T. O. S. 
172 ; 6 W. R. 816 ; 164 E. R. 661. 

Annotationa : — FoUd. Jn the Ooods of Martin (1862), 3 

Sw. 8c Tr. 1. Refd. In the Ooods of Husaell (1800), G2 

L. T. 614. 

282. .] — The chain of exorship. is not 

continued by the appointment of an exor. by a 
married woman in a will made under a power. — 
In the Goods of Hughes (1860), 4 Sw. & Tr. 209 ; 
29 L. J. P. M. & A. 165 ; 24 J. P. 664 ; 164 E. R. 
1496. 

Annotation : — Ooiisd. In the Ooods of Brids^r (1878), 4 P« D. 

76. 


283. .] — ^A. died, leaving a will, whereby 

he appointed his wife sola extrix. & imiversal 
legatee, she proved A.’s will. Sc afterwards married 
B., & during her coverture made a will in execution 
of a power vested in her. Sc appointed B. sole 
exor. Upon her death, B. took limited probate of 
her wUl, Sc also administration of the rest of her 
effects : — Held : B., as representing the whole of 
his wife’s personal estate, was entitled to ad- 
ministration of the unadministered effects of A. — 
In the Goods of Martin (1862), 8 Sw. & Tr. 1 ; 82 
L. J. P. M. & A. 6 ; 7 L. T. 756 ; 27 J. P. 187 ; 8 


Jut. N. S. 1184 : 11 W. R. 191 ; 164 B. R. 1171. 
Annotations FoUd. In the Ooods of Rioharde (1866). L. R. 
1 P. & D. 156. Oonid. In the Ooods of Bridger (1878), 


4 P. D. 77. 


284. .] — A. died leaving a wUl in which 

he named B. his wife his sole extrix. Sc residuary 
legatee. She proved the will Sc afterwards 
married, Sc having during her second coverture 


made a will under a power appointing 0., her 
daughter by her first husband, her sole extrix. 
Sc residuary legatee, died leaving her second 
husband 0. her surviving. Upon her death, C. 
took limited probate of her will Sc afterwards on 
the renunciation Sc with the consent of B.’s second 
husband, who had assi^ed to her all his interest 
in the residue of his wife’s estate, administration 
of the rest of her personal estate ; — Held : 0., as 
administratrix of the rest of the personal estate of 
B., was entitled to administration of the unad- 
ministered personal effects of A. — In the Goods 
of Richards (1866), L. R. 1 P. & D. 156 ; 36 
L. J. P. & M. 44 ; 13 L. T. 757. 

Annotation : — Conid. In the Ooods of Bridgor (1878), 4 

P. D. 77. 

285. .] — B. died in 1864, leaving a will of 

which he appointed his wife with others extrix. 
She proved the wiU & survived the other exors. 
She afterwards married S. Sc during coverture 
with him made a wiU under certain powers vested 
in her. Sc appointed her husband S., sole exor. 
On her death in 1876 letters of administration 
with her will annexed were granted to S., who was 
the sole person entitled to the personal estate 
over which she had no disposing power : — Held : 
a further grant was required as to the un- 
administered effects of B. &; such grant was made 
(with the consent of S.) to F., the natural & lawful 
daughter of B., Sc one of the residuary legatees 
under his will. — In the Goods of Bbidger (1878), 

4 P. D. 77 ; 47 L. J. P. 46 ; 39 L. T. 123 ; 42 J. P. 
620 ; sub nom. In the Goods of Briggs, 26 W. R. 
535. 

Modern practice as regards wills made by married 
women, see No. 122, ante. 

Administrator of executor, see Nos. 269-273, 
ante, 

286. Grant taken by attorney of executor.] — 

Be Hind (1824), 7 Notes of Cases, 118, n. 

287. .] — In the Goods of Bayard, No. 260, 

ante, 

288. .] — In the Goods of Mubguia, No. 263, 

ante, 

289. Grant obtained In country other than 
England — Probate granted in Ireland — Re-sealed in 
England.] — In the Goods of Gaynob, No. 269, ante, 

290. Alternative appointment of executors — 
Appointment of A. in event of death of B. before 
estate fully administered — Death of A. before B. — 
Death of B. before estate fully administered.] — 
In the Goods o/Bond, No. 264, ante. 


Sub-sect. 2. — ^By Assignment. 

291. Transfer of leasehold by executor — Office 
of executor not assigned.] — (1) Where leaseholds 
were devised to three trustees Sc exors., Sc one of 
them having died, the two surviving trustees 
Sc exors., one of whom had never acted as exor., 
under an order of the ct. assigned the leasehold 
in trust for themselves & a newly appointed trustee : 
— Held : bv such assignment the leaseholds vested 
in them mea trustees £ not qud exors., Sc they were 
not entiUed to an indemnity upon assigning them 
to the person entitled imder the will. 

(2) Wliere an exor. fairly represents everything 
to the ct. a decree directing hun to deal with the 
property must operate as an indemnity to him. — 
iMrm V. Smith (1861), 1 Drew. Sc Sm. 384 ; 4 
L. T. 44 ; 26 J. P. 516 ; 7 Jur. N. S. 662 ; 9 W. R. 
406 ; 62 E. R. 426. 

AnnoUxtUms : — As to (1) CSonsd. Be EJi^, Mellor v. South 
Australian Land Mortal 8c Agency Co., [1907] 1 Ch. 73. 
As to {2) Fblld. Dodson v. Sammeil (I86li, 80 L. J. Ch. 799. 

Moiltd. Lys 9. Lys (1869), 17 W. R. 394. 
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Part I. — ^The Officb of Executor or Administrator. 


— Poirar of rraresentativa to oUeiutto 
Muerally.] — See Part V., Sect. 2, sub-sect. 2 ; 
Sect. 7, sub-sect. 2, B., post. 

Transfer of estate to public trustee.]— Public 
Trustee Act, 1906 (c. 55), s. 6 (2). 

Transfer of estate to Judicial trustee.] — See 
Judicial Trustees Act, 1896 (c. 35), s. 1. 


Sub-sect. 3. — On Bescoval or Ketirement. 

292. Power of court to appoint trustee — To 
discharge duties of executor — ^Trustee Act, 1850 

(c. 60).] — Where testator had, by his will left 
all his property to his wife for life & appointed her 
his sole extrix. had also left legacies of consider- 
able amount to be paid after her death but had not 
constituted any persons trustees thereof : — Held : 
upon petition intituled in an administration action 
commenced for the purpose & in above Act upon 
the retirement of the widow the ct. had juris- 
diction under above Act to appoint in her place a 
trustee or trustees to perform the dutes incident 
to the office of an exor. — Re Moore, McAlpine 

V . Moore (1882), 21 Ch. D. 778 ; 30 W. R. 839. 

Annotations Re WUley, [1890] W. N. 1. Expld. 

Baton V. Daines, [1894] W. N. 32. Bold. Re Poiiaor, 
Ponder v. Ponder, [1921] 2 Ch. 59. 

293. .] — Re Willey, [1890] 

W. N. 1. C. A. 

Annotations : — Consd. Eaton v. Daines, [1894] W. N. 32. 
BeU. Re Ponder, Ponder v. Ponder, [1921] 2 Ch. 59. 
Mentd. A.-Q. v. Eyres. [1909] 1 E. B. 723. 

294. .] — Eaton v. Daines, 

[1894] W. N. 32. 

Annotation : — ^Befd. Re Ponder, Ponder v» Ponder, [1921] 
2 Ch. 59. 

-.] — See, generally, Trusts & Trustees. 


Sect. 11.— ACCEPTANCE OF OFFICE. 
Sub-sect. 1. — ^What constitutes Acceptance. 


295. Applying for probate.] — ^A creditor of a 
deceased debtor cannot sue a person named as 
exor. in the will of the deceased unless he has 
either administered or obtained a grant of probate, 
& a sale in execution of a judgment against such 
person does not bind the deceased’s estate : — 
Held : an order for Probate without an actual 
grant thereof did not prove the will, & an 
application for probate did not show an exor.’s 
acceptance of the trusts. — ^Mohamidu Mohideen 
Hadjiar V, PrrcHBY, [1894] A. 0. 437 ; 63 L. J. 
P.0.90; 71L. T. 99; 6 R. 510, P. 0. 

296. Probate.] — Where personal property is 
bequeathed to the exors., as trustees, the probate 
of the will is an acceptance of the trusts. — Muck- 
low V. Fuller (1821), Jac. 198; 37 E. R. 824, 
L. 0. 


AnnotatioiM:-^onMA. StUes v. Guy (1849), 1 H. & Tw. 
523. Befd. Bayley v. Hees (1845), 1 Holt, Eq. 80 ; Re 
Lord Sc Fullerton (1895), 65 L. J. Ch. 184. Mentd. 
Paddon v. Richardson (1855), 7 De Q. M. Sc G. 5G3. 

297. Intermeddling with estate of testator.] — 
An exor. intermeddling with the effects of testator 


to such an extent as would constitute a person 
exor. de son tort may be compelled to take probate ; 
the exor. in this case having satisfactorily explained 
his conduct, the ct. refused to compel him to take 
probate. — Rayner v. Green (1839), 2 Curt. 248 ; 
163 E. R. 401. 

298. Taking goods of testator for safe 

custody only.] — (1) An exor. takes goods of testator 
for safe custody only : qu., whether this act will 
preclude him from afterwards refusing before the 
ordinary ? 

(2) When an exor. has administered ho can no 
longer refuse, but is liable to creditors, although 
administration be granted to another. 

(3) Where a person named exor. takes testator’s 
goods generally it shall be intended to be an ad- 
ministration. 

(4) Where the goods of deceased happens to bo 
in the house of the exor., such possession does not 
amount to an administration ; aecu/t, where he 
takes them into his possession. — Patisons v. 
Mayesden (1076), 1 Preem. K. B. 151 ; 89 E. R. 
109 ; sub now. Parten & Baseden’s Case, 1 
Mod. Rep. 213. 

Annotations : — As to (2) Befd. Wanfifford ». Wanfltfopd (1704), 
11 Mod. Rep. 38 ; Curtis v. Vernon (1790), 3 Term Rep. 
587 ; Howson v. Shelley, [1913] 2 Ch. 384. As to (3) Bold. 
Morgan v. Thomas (1853), 8 Exoh. 302. 

299. Discharging debt due to testator.] — 

The renunciation of an exor. rejected, it being 
proved that the exor. intermeddled with the estate. 

He had clearly acted as exor. in discharging the 
debt due from F. [to testator’s estate] & had 
thereby detennined tiio oi>tion ho origin^ly had, 
of taking on him the oxocutorship or not (per 
OuR.). — ^Pyrr v. Fendall (1751), 1 Lee, 653 ; 161 
E. R. 204. 

300. Assisting co-executor.] — Exor. who 

has not proved, not considered as acting, by 
assisting a co-exor. who had proved in writing 
letters to collect debts. Nor by writing directly 
to a debtor of testator, & requiring payment. — 
Orr V, Newton (1791), 2 Cox, Eq. Oas. 274 ; 30 
E. R. 127, P. 0. 

Annotations: — ^Befd. Lowry v, Fulton (1839), 0 Sim. 104 ; 
Re Chapman, Cocks v. Chapman, [1890] 2 Ch, 703. 

301. Forwarding account.] — A co- 

exor., who proved, but never acted, cannot be 
charged by receiving a bill by the post on account 
of the estate, Aj sending it immediately to the 
acting exor. — Balchbn v, Scott (1796), 2 Ves. 
678 ; 30 E. R. 838, L. 0. 

Annotation : — Befd. Chambers v, Mlnchin (1802), 7 Ves. 180. 

302. Taking possession of assets as 

agent.] — If one of two persons named trustees & 
exors. disclaims & renounces, & afterwards 
possesses himself of assets as the agent of the other, 
who has accepted the trust & proved the will, he 
does not thereby become accountable as a trustee 
Sc exor., Sc ought not to be made a party to a suit 
for the administration of the estate. — Dove v. 
Everard (1830), 1 Russ. Sc M. 231 ; Taml. 376 ; 
39 E. R. 89. 

Annotations: — ^!f.P. Barttett t>. Wood (1800), 2 L. T. 144. 
Befd. A.-G. V, ChoRterflold (1854), 18 Beav. 596. 


PART I. SECT. 10, SUB-SECT. 8. 

M2 1. Power of court to appoint 
•rartee — To discharge duties of execuior 
Act, 1898.1— The ot. has 
iurisdictloii under Trustee Act, 1898, 
w appoint Sc make the usual order 
VMtuw the estate In a new trustee, ^ 
tl» place ot a trustee under a will, 
who is also exor., but is desirous of 
Mtirlng, where no part of the estate 
is ▼est^ in the letiiinsr trustee as 
jxor. vi rtute offieii although portions of 
the fealty are under mortgage. Sc 


although the estate of testator is 
subject to a oontingont liability on a 
guarantee. — ^M artin v. Martin (1903), 
5 . R. N. S. W. 156 ; 20 N. 8. W. W. N. 
02.— AUS. 

o. Probate to executor on re- 
marriage of widow without revoking her 
grant.}— where probate bad been 
granted to A. during widowhood, 
saving the right of B. to oome in Sc 
prove on her death or re-marrlage ; on 
the re-xnarrlage of A., probate granted 
to B., no order being made to revoke 


the probate to A.— Re Fitzpatrick V 
Will (1878), 4 V. L. R. 45.— AUS. 

PART I. SECT. 11, SUB-SECT. 1. 

p. Admitting fact of executorahip 
— Ry confessing judgment .} — In eject - 
ment, claiming through a sheriff’s sale 
under an exeoution against exors. 
obtained on their confession : — Held : 
no objection that they had not proved 
the will, for by confessing Judgment 
they aooepted the oJBoe. — Mandevillk 
V, Nioholl (1859), 10 U. C. A 009. — 
CAN. 

E 2 
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Beet. 11 . — Acemtance of office: Svb-aeds. 1,2 <fe 3. 

Sect, 12; Svb’seci, 1.] 

803. Liability as trustee.]— By 

the will of a testatrix, certain freehold & leasehold 
house property was directed to be sold. The will 
was proved by one of the two exors. alone, power 
being reserved to the other to come in & prove. 
The latter (being also a trustee) was an auctioneer 
by trade ; &, after the property had been adver- 
tised for sale by himself, as auctioneer, he executed 
a deed of disclaimer, whereby he renounced & 
disclaimed all the devises & bequests made to him 
by the will, & also the nomination & appointment 
of himself as exor. He then acted in the capacity 
of auctioneer at the sale. He had not proved the 
will, but, on the other hand, he had not renounced 
probate. Upon a bill by an infant interested in the 
proceeds of the sale against the exors. & trustees, 
seeking to charge them with wilful neglect & default, 
the disclaiming trustee applied to have the bill dis- 
missed against him with costs. He had not been 
required to answer, & had not answered. The 
application was refused, on the ground that, being 
a trustee, he was bound to account for trust pro- 
perty come to his hands. The circumstance of a 
trustee disclaiming, & then acting as an agent for 
protit in dealing with the trust funds, is always a 
matter of suspicion. — Bartlett v. Wood (1860), 
2 L. T. 144 ; on appeal (1861 ), 30 L. J. Oh. 61 4, L. C. 
Annotations: — Mentd. Croggan v, Allen (1882), 22 Oh. D. 
101 : Be Oope, D’Auguler v. Cope (188r>), 1 T. L. It. Oil ; 
Plumb V, Craker (188.1), 16 Q. B. I). 4U ; Be Ormston, 
Ooldring V. LancaHtor (1887), 58 L. T. 74 ; Power v, Parker 
(1887), 4 T. L. It. 143. 

304. .] — A trustee & exor. under a 

will, not having formally disclaimed, or renounced, 
is not chargeable as a trustee merely because ho 
assists the extrix. in the disposition of the property, 
where by his conduct he clearly shows his intention 
not to act. — S tacey v, Elph (1833), 1 My. & K. 
195 ; 2 L. J. Ch. 50 ; 39 E. R. 655. 

305. Requesting payment from debtors.] — 

Obr V. Newton, No. 300, on/,c. 

306. — (1) Exors. appointed by a 

will did not obtain probate of the will for seven 
years after testator’s death, when probate was 
granted to one of them alone. The exors. could 
not obtain payment of the money due upon a 
policy of insurance on testator’s life until the will 
had been proved, but the money was then paid in 
full, with interest at the i-ate of 1 per cent, per 
annum. Meanwhile, the executors had had to 
pay out of the estate interest at the rate of 5 per 
cent, per annum upon a debt of testator, which was 
secured by a mtge. of the policy ; — Held : the 
exors. could not be ordered to account on the 
footing of wilful default by reason of this loss of 
interest. 

(2) Some years before the will had been proved 
the exors. endeavoured to induce the insurance co. 
to pay the policy money to the mtgeos. on account 
of their debt, & signed a letter addressed to the 
CO. authorising them to do so : — Held : by so doing 
the exor. who did not prove the will had accepted 
the office of exor. & could not afterwards renounce 
probate, & he was liable to account as an exor. 
for what he had received on behalf of testator’s 
estate.— S tevens, Cooke v. Stevens, [1898] 

1 Oh. 162 ; 67 L. J. Ch. 118 ; 77 L. T, 608 : 46 
W. R. 177; 14 T. L. R. Ill ; 42 Sol. Jo. 113, 
0. A. 

Anttoiaiion : — As to (2) Re!d. Kolsey v, Kelsey (1922), 91 
L. J. Ch. 382. 

807. Performing acts of necessity— Giving 

directions for funeral.^— An exor., who died before 
probate, was held enutled to a legacy given for his 


Administrators. 

care & loss of time in the execution of the trusts 
of the will by having concurred with the other 
exors. in directions for the fimeral & in paying 
some small sums on that occasion. 

If there was no exor., giving directions for the 
funeral will not make a man exor. (Kenyon, 
M.R.). — ^Harrison v. Rowley (1798), 4 Ves. 212 ; 
31 E. R. no. 

Annotation Lewis v. Matthews (1869), L. B. 8 Eq. 

277. 

308, .] — (1) Any acts, which show 

an intention to take upon them the executorship, 
prevent exors. renouncing ; therefore the insertion 
of an advertisement calling upon persons to send 
in their accounts & to pay money due to testator’s 
estate to A. & B. his exors. in trust held to make 
them compellable to take probate & to subject 
them personally to the costs occasioned by their 
resistance ; the estate being small & left for 
two & a half years without representation. 

(2) If a person named exor. intermeddles, 
however dightly, he cannot afterwards refuse to 
take probate, &> if not named exor. he becomes so 
de son tort ; but acts of necessity do not bind, & 
even if as exor. has shown himself willing to accept, 
he may by the ct. be dismissed in aid of justice. — 
Long & Feaver v. Symbs & Hannam (1832), 3 
Hag. Ecc. 771 ; 162 E. R. 1339. 

Annotations: — As to (2) Befd. Harriaon v. Harrison (1846), 

4 Notes of Cases, 434 ; in tJie Goods of Coates (1898), 78 
L. T. 820. 

309. Joining In probate & mortgage deed.] 

— S. by her will bequeathed £1,600 to W. & J., 
upon trust to invest the same in the funds or upon 
real securities ; & as to £1 ,000 part thereof, to 
pay the interest thereof to O. during his life, with 
remainder to his children ; & as to the remaining 
£600 to P. absolutely. W. never acted, except to 
prove the will, & join in a mtge. to D., who had 
given a bond for £1,000 on the testatrix’s life. J. 
became bkpt. Upon a bill filed by C. on behalf 
of himself & other legatees, against the trustees 
for an account ; — Held : W. having joined in 
roving the will, & in the mtge. deed, had rendered 
imself liable for the default of his co-exor. & 
trustee. — ^Bayley v. Rees (1845), 1 Holt, Eq. 80 ; 
71 E. R. 678. 

310. Issuing advertisements.] — Long & 

Feaver v. Symbs & Hannam, No. 308, ante. 

311. — ■ — .] — A person appointed exor. 

under a will issued advertisements to creditors, 
but did not take out probate. 

A creditor having brought an administration 
action against him in order to protect the assets, 

& having moved for a receiver pending probate, 
now moved against deft., who refused to take out 
probate, for the costs of the motion for a receiver : 
— Held : deft, had by his advertisements placed 
himself under the obligation to take out probate, 

& he must pay pltf. his costs . — Re Macrae, 
Foster v. Davies (1883), 48 L. T. 410 ; 31 W. R. 
411. 

312. Investigating papers of testator.] — 

A. owed C. a large sum of money upon two pro- 
missory notes. C. appointed A. & B. exors. of 
her will, who, upon her death, proceeded to obtain 

S robate of the same. Before it was obtained A. 

ied ; having previously, however, investigated 
the private papers of te^trix, & obtained, in his 
character of exor., from B. her book of accounts : — 
Held : such acts were sufficient to show that A. 
had accepted the office of exor., although he died’ 
before probate ; & where a question arose in 
chambers as to whether he was under such cir- 
cumstances, indebted to testatrix, the proper 
course was to adjourn it into ct. under Ord. 20, 
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Oct. 16, 1862. — Clark v. Phillips, Bayles v. 
Phlllips (1854), 2 W. B. 331. 

813. Admitting fact of executorship.] party 
appointed exor., but who did not take out probate, 
wrote to a creditor of testator, in reply to an 
inquiry, admitting the fact of his being exor. : — 
Held : this was evidence of his having accepted 
the office & he was properly made a party to a suit 
for administration. — ^Vickers r. Bell (1864), 4 
De G. J. & Sm. 274 ; 3 New Rep. 624; 10 L. T. 
77 ; 10 Jur. N. S. 376 ; 12 W. R. 689 ; 46 E. B. 
924, L. JJ. 

Annotations : — Consd. Raynerv. Koehler (1872), L. R. 14 Eq. 
262 : Re Lovett, Ambler v, Lindsay (1876), 3 Ch. D. 198. 
Re!d. Coote v. Whittinfirton (1873), L. R. 16 Eq. 334. 


Sub-sect. 2. — ^Enforcement op Acceptance 
BY Order op Court. 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 159. 

314. After Intermeddling with estate of testator 
— Disobedience of citation— Peremptory order — 
Attachment.] — The exors. appointed in the will of 
a deceased intermeddled in the estate, but did not 
take probate of the will. Having been cited to 
do so, & not having obeyed the citation within 
the time limited by it, an attacliment was applied 
for against them. The ct. refused to order an 
attachment in the first instance, but directed that 
a peremptory order should be served upon them 
to take probate within ten days. — Mordaunt v, 
Clarke (1868), L. B. 1 P. & D. 502 ; 38 L. J. P. 
& M. 45 ; 19 L. T. 610 ; 33 J. P. 135. 

Annotation : — ^Reid. In the Goods o/ Coates (1898), 78 L. T. 820. 

315. .] — ^An intermeddling exor. 

is bound to prove, & where, after he has been cited, 
he has still failed to prove, a peremptory order will 
be made against him, upon motion, calling upon 
him to take probate within a certain time. — 
In the Goods of Lister (1804), 70 L. T. 812 ; 58 
J. P. 481. 

316. Order on application of legatee — 

Although undesirable person to fill office.] — If an 

exor. have intermeddled with an estate, ho may 
be compelled on the api)lication of a legatee to 
take up probate, though from his conduct he 
appears an undesirable person to fill the office of 
exor. — In the Goods of Coates (1898), 78 L. T. 820. 

317. Disobedience of order — Attachment.] — 
An exor., cited by a creditor to take probate of 
a will, & assigned to do so, cannot bo pronounced 
in contempt for non-compliance. — Watson v, 
Tomkins (1812), 1 Notes of Cases, 312. 

318. Effect of non-indorsement of 

order — R. S. C., Ord. 41, r. 5.] — Preliminary ob- 
jection upheld as to non-indorsement of the order 
upon which the motion was founded, in a case 
where it was sought to attach an exor. for non- 
obedience to that order, which directed him to 
take probate within a certain time. — In the Goods of 
Bristow (1891), 66 L. T. 60. 

See, generally. Contempt of Court, Vol. XVI., 
pp. 69-61. 

Sub-sect. 3. — Effect of Acceptance. 

319. Liability to give security — Bond to per- 
form will or pay legacies — Effect of breach of trust 
or impoverishment.] — Exors. not in equity com- 
pelled to put in bond to perform the will or 


answer legacies, unless it appear they haye either 
broken the trust in them reposed by testator or 
be decayed since his death, for at his death it 
seemed he trusted them without bond. — Browne 
r. Purton (1590), Toth. 86 ; 21 E. R. 131. 

320. Liability to account.] — If an exor. ad- 
minister part of the assets, he shall be charged 
with the receipts, though he renounced the 
executorship, & paid the money to the other exor., 
who proved the will. — Read v, Truelove (1762), 
Amb. 417 ; 27 E. R. 278. 

Annotation .—Reid. Re Stovons, Cooko r. Stovons, [1898J 

1 Ch. 1(J2. 

321. Solicitor executor.] — A solr. was appointed 

exor., &; was to be at liberty to charge for his 
professional services ** : — Held he was only 

entitled to charge for services strictly professional 
& not for matters which an exor. ought to have 
done without the intervention of a solr., such as 
for attendances to pay premiums on policies, 
attending at the bank to make transfeis, attend- 
ances as proctors, auctioneers, legatees creditors. 
— Harbin v. Darby (No. 1) (1800), 28 Boav. 325 ; 
29 L. J. Ch. 622 ; 2 L. T. 531 ; 25 J. P. 84 ; 0 
Jur. N. 8. 900 ; 8 W. R. 512 ; 54 E. R. 391. 
Annotation : — Mentd. Puln v. Bowdon (1890), 45 W. 11. 48. 

Allowances .] — See l*art V., Sect. 6, sub- 
sect. 2, post. 

Acceptance of trusts Imposed by will .] — Sec 

Trusts A; Trustees. 


Sect. 12.— REFUSAL OR RENUNCIATION OF 
OFFICE. 

See, note, Administration of Estates Act, 1925 
(c. 23), ss. 5, (J ; Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 159, 

Sub-sr(jt. 1.— In General. 

322. Renunciation as to part — Validity.] — 
Paule V. Moodie (1019), 2 Roll. Rep. 132 ; 81 
E. R. 700. 

After acceptance .] — See Part I., Sect. 12, sub- 
sect. 2, post. 

323. Refusal except on payment of money by 
cestui que trust — Validity of transaction.] — Two 

persons exors. & trustees undi^r a will, would not 
prove the will, nor suffer the cestui que trust to 
take out Icd/tcrs of administration cum tesfamento 
annexo, till ho had executed a deed, by which he 
was to pay a hundred x>ounds to one exor., & two 
hundred pounds to tlie other, witliin six months 
after they shall have exhibited an inventory : — 
Held : the deed was unduly obtained, & an allow- 
ance should be made for the sum of £100 It £200 
to pltfs, — ^Ayliffe V. Murray (1740), 2 Atk. 68 ; 
26 E. R. 433, L. C. 

324. Who may renounce — Executor of executor 
— Will of original testator.] — Hayton v. Wolfe, 
No. 255, ante. 

325. ,] — Wanoford V. Wano- 

FORD, No. 258, ante. 

326. .] — An application by 

exor. of an exor. to bo permitted to renounce the 
execution of the former will & take probate of 
the latter rejected . — In the Goods of Perry (1840), 
2 Curt. 655 ; 163 E. R. 540. 

AnnoUUiont — ^Re£d./iiWiicC/ood«o/Qriflln(1868), 18 L. T. 420, 

327. ,] — Semble : an exor. may 

prove the will of his testator, & at the same time 
renounce the probate of the will of testator, of 


PART I. SECT. 12. SUB-SECT. 1. 

S24i. Who may renounce — Executor 
of executor — WiU of oriainal testator .) — 
An exor. of an exor., who has aooepted 


the executorship of the latter testator, 
cannot renounce the executorship of 
the former . — In the Will of Pirik 
(1884). 10 V. L. R. 43.— AUS. 

82411. .) — Exors. can 


not renounce the executorship of the 
estate of a person of whom their 
testator was exor . — In the Goods of 
l^LACOUR (1874), 9 1. K. Eq. 86. — 
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Sect. 12 . — Refusal or renunciation of office: Sub^ 
sects, 1, 2 <£? 3.] 

which will his testator had been the sole exor. — 
Babkeb v. Bailton (1842), 11 L. J. Ch. 872 ; 6 
Jur. 649. 

828. ,] — ^An exor. of an exor. 

who has accepted the executorship of the latter 
testator cannot renounce the executorship of the 
former. — ^Bbooke v. Haymes (1868), L. B. 6 Eq. 
26. 


Sub-sect. 2. — Time for Benunciation. 

829 . After intermeddling with estate.] — (1) 
When many are named exors., & some of them 
refuse, & some prove the will, they who refuse may 
afterwards at their pleasure administer, although 
the refusal is before the ordinary ; but if all refuse 
befoTO the ordinary, & the ordinary commits 
administration to another, they cannot afterwards 
administer. 

(2) In debt against an exor., he may plead, that 
testator made him & another exor., who has ad- 
ministered, & is alive, without saying that the will 
is proved ; for after the exors. have administered, 
& so have once taken upon them the charge of the 
executorship, they cannot afterwards refuse. — 
Hbnslob’s Case (1600), 0 Co. Bep. 36 b ; 77 
E. B. 784. 

Annotations : — As to (1 ) Gonsd. Harrison v. Harrison (1846), 
1 Rob. Eccl. 406. Befd. Hayton v. Wolfe (1 621), Cro. Jac. 
614 ; Pawlotu. Freak (1658), Hard. Ill ; House &; Downs 
V. Petre (1700), 1 Salk. 311 ; Strickland v. Strickland 
(1841). 12 Sim. 253 ; Creswlck v. Woodhead (1842), 4 
^ ^ V (2) Befd. Venables v. East India Co. 

v. Chapman (1857), 
Mentd. London Orphan’s Case 
(1593), 5 Co. Rep. 73 b ; Boswel’s Case (1606), 6 Co. Rep. 
48 b; Johns v. Rowe (1628), Cro. Car. 106; Offiey v. 
Best (1666), 1 Lev. 185; Grandison v. Dover (1682), 3 
Mod. Rep. 24 ; Percival v. Crispe (1682), T. Jo. 204 ; 
Ma^ng V. Napp (1692), 1 Salk, 37 ; Masters v. Lewis 
0694), 1 Ld. Raym. 56; R. v. Raines (1697), 12 Mod. 
Rep. 136; Wanicr v. Green (1701), 12 Mod. llep. 680 ; 
Green v. Waller (1703), 2 Ld. Ilayni. 891 ; R. v. London 
(1704), 6 Mod. Rep. 204 ; Wankford v, Wnnkford (1704), 
j Salk. 299 ; Marriot v. Marriot (1725), 1 Stra. 666 ; 
Daly V. Mahon (1838), 4 Bing, N. C. 236 ; Cooper v, 
DeJ^son (1843), 13 Sim. 290 ; Scott v. Wedlake (1845), 7 
Q. B. 760 ; Re Goodman’s Tnists (1881), 17 Ch. D. 266 : 

fey*il9HUah?l3?^' 

880 . .] — Parsons v. Mayesden, No. 298, 

post. 

881 . 

882 . 

Hannam, No. 308, a 7 ite, 

883 , .,] — Where an exor., after inter- 

meddling with an estate, filed a formal renuncia- 
tion, & afterwards wished to be joined in the 

S rebate, the ct. declared the renunciation invalid, 
i directed it to be cancelled. 

^ ; whetner the ci. has lost the power which 

it had under the old practice of allowing the 
retractation of a renunciation, in consequence of 
Court of Probalie Act, 1867 (c. 77), s. 79.— /n the 
Goods of Badenach (1864), 3 Sw. & Tr. 466 : 33 
L. J. P. M. &, A. 179 ; 11 L. T. 276 ; 28 J. P. 711 - 
10 Jur. N. S. 621 ; 164 E. B. 1356. > 

Annotation : — Could. In the Goods o/ Stiles, [1898] P. 12. 


1. Pytt V, Fendall, No. 299, ante. 

8* — ^Lono &/ Fbaver V, Symes & 


884. After oath of office taken.] — ^Anon. (1679), 
1 Vent. 335 ; 86 B. B. 216. 

Annotation: — ^Befd. Jackson & Wallington v, Whitehead 
(1821), 3 PhlUim. 677. 

836. .] — ^An exor., who had taken the oath 

of office &> given an appearance ; a suit touching 
the validity of the will allowed to be dismissed 
in order that he may renounce probate, & become 
a witness in the cause. — Jackson &> Wallington 
V. Whitehead (1821), 3 PhiUim. 677 ; 161 E. B. 
1420. 

Annotations: — ^Befd. Harrison v, Harrison (1846), 4 No^ 
of CosoB, 434 ; In the Goods of Gibson (1866), 14 L. T. 23 ; 
in the Goods o/Coatos (1898), 78 L. T. 820. 

336. After probate taken.] — A partner in a 
house of agency in India, where a deposit is made 
in trust for a particular purpose, is made one of 
the exors. of him who made the deposit, & proves 
the will. Power of attorney sent from the exors. 
in Europe to the house of agency for them to act 
under, but held that, as the partner named exor. 
had proved the will, the house could only act under 
his authority, & he himself could not renounce the 
executorship & act in another character. 

Graham was a partner in a house of agency 
where a deposit was placed in special trust. He 
was made exor. under the will of him who made 
the deposit. He proved the will & charged the 
expense against testator’s estate ; & was not 

then at liberty to renounce that character & act 
under another. He could do no act in regard to 
the estate for which he was not answerable as 
exor., & it was quite impossible to discharge him 
(Lord Eldon, 0.). — Graham r. Keblb (1813), 2 
Dow, 17 ; 3 E, B. 772, H. L. : subsequent proceed- 
ings (1820), 2 Bli. 126, H. L. 

An^^Hon : — ^Mentd. Fergusson v, Fyflo (1841), 8 d. & Fin . 

337. ,] — An exor. cannot renounce after 

he has taken probate. An exor. under the will 
of testator domiciled in Portugal accepted the 
executorship in that country, Sc also obtained 
probate in England. Becoming afterwards, through 
age & infirmity, incapable of acting, a competent 
Portuguese tribunal permitted him to renounce 
the executorship & appointed A. to act as exor. in 
his stead. Upon application for a grant to A. of 
administration de bonis non with the will annexed : 
— Held : the renimciation of the exor., though 
sanctioned by the law of Portugal, could not be 
recognised in this country, & A. therefore was not 
entitled to the grant prayed . — In the Goods of 
Vbiga (1862), 3 8w. & Tr. 13 ; 32 L. J. P. M. & A. 
0 ; 7 L. T. 644 ; 27 J. P. 41 ; 11 W. B. 84 ; 164 
E. B. 1176 ; sub nom. In the Goods of Vega, 1 
New Bep, 34. 


SuB-sBCJT. 3 . — ^Modb of Benunciation. 

388. By deed — ^Disclaimer after sale of property 
by oo-executors.] — ^A power in a will in the following 
form, viz. : I direct that the said A., B. & C., the 
exors. of this my will, or the survivors or survivor 
of them, or the exors. or administrators of such 
survivor, shall seU my copyhold messuages ** : — 
Held: a disclaimer, executed by 0. some time 


PART 1. SECT. 12. SUB-SECT. 2. 
8291. After intermedmina with estate,] 
— ^There is no absolute nile that an 
exor. who has Intermeddled with the 
assets of a testator will not be allowed 
to renounce in a proper case ; thus, 
where an exor. had only Intermeddled 
so far as was necessary to protect the 
assets, & desired to renounoe on the 
ground of his relationship %vith the 
^ko were opposing the 
will s the parties interested under the 


will, consented, the ct. gave liberty to 
renounce. — In the Omds of Bitz- 
PATKIOK (1892), 29 L. R. Ir. 328.->lR. 


q. After acceptance ,] — Parties named 
exors., whose duties in respect to the 
management of the estate did not 
^mmeiice until after the death of 
B. & M,, proved the will, & shortly 
O'fterwards, & before the death of 
either of these parties, filed a bill to 
bo reUeved from the executorship, 
ihe ot. in the ciroumstanoes, refused 


to make any order to relieve them, they 
having deliberately accepted the office. 
— Hellbm V, SsviBBS (1876), 24 Gr. 
230.— CAN. 


r. .] — An administrator who 

has accepted letters of administration 
cannot resign, renoimce, or in any 
way relieve himself of the duties of 
an admtolstrator without the order 
of the Ct. of Probate. — Kaulbach 
e. Madbr (1902), 86 N. 8. R. 219.— 
CAN. 
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after a 8ale» reciting that he had, from testator's 
decease, declined to act, & had never acted in the 
execiitor^p of the trusts of the wUl was a refusal 
ah initio, there being nothing to impeach the 
bona fides of the transaction. — Peppercorn v. 
WAY31A.N (1862), 6 De G. & Sm. 230 ; 21 L. J. Ch. 
827 ; 16 Jmt. 794 ; 64 E. R. 1094. 

380. Form — Intermeddling with estate by 

party renouncing.] — On a proxy of renunciation & 
consent being filed by the widow, which omitted, 
however, the usual declaration that she had not 
intermeddled in the estate of deceased, she having 
intermeddled therein through mistake, the ct. 
granted administration to the natural & lawful 
father of deceased. 

[The widow] may renounce without declaring 
that she has not intermeddled in the estate. There 
is no doubt that she intermeddled on the supposi- 
tion that she herself was one of the exors. (8ir C. 
Cresswell). — In the Goods of Fell (1861), 2 Sw. 
& Tr. 126 ; 3 L. T. 756 ; 9 W. R. 252 ; 164 B. R. 941 . 

340. Executed by agent under power of 

attorney.] — Where the party entitled to the grant, 
being resident out of England, had by a power of 
attorney specially authorised his brother to execute 
for him an instrument of renunciation & consent, 
the ct. acted on a renunciation & consent so 
executed . — In the Goods of Rosser (1864), 3 Sw. & 
Tr. 490 ; ^3 L. J. P. M. & A, 155 ; 10 L. T. 695 ; 
28 J. P. 583 ; 12 W. R. 1014 ; 164 E. R. 1366. 

341. Executed after service of citation — 

Irregular service.] — Where a citation has not been 
duly served on a married woman, the ct. will 
act upon a renunciation subsequently executed by 
herself <fc husband. — Herbert v, Sheiix (1864), 
3 Sw. & Tr. 479 ; 33 L. J. P. M. & A. 142 ; 28 
J. P. 616 ; 164 E. R. 1361. 

Annotation : — Mentd. In the Qoods of Houston (1865), L. R. 

1 P. & D. 85. 

342. Executed abroad.] — An executor in 

a deed of renunciation executed abroad, after 
reciting that he had not accepted or acted in the 
trusts of the will, or any of them, absolutely re- 
nounced & disclaimed all the real & personal 
estates, trusts, powers & authorities whatsoever 
by the will given : — Held : ( 1 ) there was a sufficient 
statement that the exor. had not intermeddled ; 
(2) there was a sufficient renunciation of the right 
to probate or administration with the will annexed. 
— In the Goods of Gibson (1866), L. R. 1 P. & D. 
105 ; 35 L. J. P. & M. 114 ; 14 L. T. 23 ; 12 Jur. 
N. S. 344. 

343. Executed after Institution of adminis- 

tration suit.] — A bill filed by a creditor for the 
administration of testator's estate alleged that 
one of defts. was named as an exor. in the will, & 
that, although he had not proved the will, he had 
never renounced probate. It also alleged that 
deft, was a debtor to testator's estate, & that the 
acting exor. was insolvent, & did not intend to 
e^orce the debt against him. Deft, by his answer 
did not admit the debt. Pltf. then amended his 
bill by introducing charges tending to prove that 
deft, was a debtor to the estate. Deft, then 

g leaded that before the amendment of the bill he 
ad renounced probate : — Held : deft, was pro- 
perly made a party to the original bill, & as no 
new case had been made by the amended bill, deft.'s 
plea could not be sustained. — ^Morley v. White 
(1873), 8 Ch. App. 731 ; 42 L. J. Ch. 880 ; 29 
L. T. 282 ; 21 W. R. 828, L. JJ. 

344. By parol — Letter — To commissary — Re- 


PART 1. SECT. 12« SUB-SECT. 8. > not sealed, made before the surrogate, 

s. In writing — Made before ourro- ^ produced from his ofBoe. is sufficient 
Oale.H*A written renunciation, though j entitle the remaining exors. to act 


questing grant to third party.] — ^Broker v. Charter 
(1590), Cro. Eliz. 92 ; 78 E. R. 351 ; nom, 
Bbwacornb V. Cartor, Moore, K. B. 272 ; atib 
nom. Goodiers' Case, 1 I^eon. 135 ; svb nom. 
Anon., Owen, 44. 

Annotation: — ^Rttd. Harrison e. Harrison (1846), 4 Notes of 
Oases, 434. 

845. Sent from abroad.] — Testator 

appointed A., who was resident abroad, his exor. ; 
A., by letter, renounced probate. The ct. treated 
this as a valid renunciation, though not under seal, 
but ordered the letter to be recorded. — Iti the 
Goods of Boyle (1864), 3 Sw. & Tr. 426 ; 4 New 
Rep. 120 ; 33 L. J. P. M. & A. 109 ; 10 L. T. 541 ; 
28 J. P. 424 ; 164 E. R. 1340. 

846. Conduct.] — Anon. (1586), Gouldsb. 

31 ; 75 E. R. 974. 

347. Declining to prove.] — The exor. 

of the survivor of three trustees declined to prove 
his will : — Held : the case was within 1 Will. 4, 
c. 60. — lie Merry's Trust, Ex p. Hagoer (1839), 
1 Beav. 98 ; 48 E. R. 875. 

Annotation : — Mentd. He Lunn's Charity (1847), 15 Sim. 464. 

348. Non-appearance to citation — 

To take probate.] — An exor. was cited to take 
probate of a copy of a will, the original having 
been lost, but did not appear, & administration 
with the will annexed was thereupon granted to 
a party interested. The original was afterwards 
found, & the exor. then applied for probate : — 
Held : he had no right to claim probate of the 
original after declining to accept probate of the 
copy, the application was rejected. — Davis v. 
Davis (1859), 4 Sw. & Tr. 208 ; 31 L. J. P. M. & A. 
216 ; 23 J. P. 712 ; 164 E. R. 1496. 

349. To propound & prove will.] 

— Whore an exor. of a later will was cited to pi'o 
pound it, etc., in a suit instituted by the exor, of 
a foimer will for the purpose of establishing such 
former will, & did not appe^ar to such citation, 
the ct. held that ho was not to be deemed to have 
been cited to take probate of the later will under 
Probate Act, 1858 (c, 95), s. 10. — Bewshku v. 
Whj^iams & Ball (1861), 3 Sw. & Tr. 62 ; 8 L. T. 
290 ; 11 W. K. 541, n. ; 164 E. li. 1195. 

Annotation : — Mentd. Nash v, YoUoly (1802), 3 Sw. Si. Tr. 50. 

350. Consent to grant of adminis- 

tration to residuary legatee.] — The ct. will not grant 
administration with the will annexed to a residuary 
legatee on the mere consent of the exor. — Garraud 
V. Garrard (1871), L. K. 2 P. & D. 238 ; 25 
L. T. 162 ; 35 J. P. 647 ; 19 W. R. 560. 

351. Renunciation of probate 

abroad.] — Where testator domiciled abroad has 
disposed by his will of all his property without 
qualification as to its situation, <» the exor. of the 
will has renounced probate abroad, the ct. hero 
may grant letters of administration with the will 
annexed to an administrator appointed by the 
foreign ct. without requiring express renunciation 
by the exor. of probate in this country. — In the 
Goods of Scarr (1899), 80 L. T. 296. 

852. Without exhibiting inventory.] — An exor. 
or administrator may renounce without exhibiting 
any inventory. — Suffolk's (Lord) Case (1733), 
Lee temp. Hard. 9 ; 05 E. R. 6 ; svJb nom. It. v. 
Bettbsworth, Kel. W. 156. 

Annotation: — Mentd. It. v. Surry JJ. (1731), 2 Darn. K. B. 
4X0. 

353. Without accompaniment of original wiU.] 

— ^It is the practice of the office not to receive the 
renunciation of an exor., etc., without the original 
will. Hence the ct., when axiplied to for letters 

under 21 Hen. VJII. c. 4. — Doic d. 
Elus V. MoQill (1851). 8 U. C. It. 

284.--CAN. 
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Sect. 12. — Refusal or renunciation of office: Sub- 
aecta^ 3, 4 

of administration, limited to assign a satisfied 
term of years to the nominee of the owner of the 
fee, in which case, it is not the practice of the office 
to annex the original will, on the renunciation of 
the party entitled to the administration of 
deceased’s effects, with her will annexed, in pre- 
ference to receiving the renunciation without the 
original will, this not being to be had, decreed the 
party entitled to be cited to accept or refuse, etc., 
promising to gi*ant the administration to the 
nominee of the owner of the fee, on the others 
default. — In the Goods of Fenton (1825), 3 Add. 
36 ; 102 E. 11. 393. 


Sub-sect. 4. — Effect op Henunciation. 

354. General rule.] — Broker v. Charter 

(1500), Cro. Eliz. 92 78 E. R. 351 ; svib nom, 

Bewacounb V, Cartor, Moore, K. B. 272 ; avh 
nom. Anon., Owen, 44 ; sub nom. Goodiers’ 
Case, 1 Leon. 135. 

Anm>iation : — Reid. Harrison r. Harrison (1846), 4 Notes 

of Cases, 434. 

355. .] — Where two exors. are appointed, 

one of whom duly renounces probate in the eccle- 
siastical ct., & the other, after proving the will, 
dies intestate, letters of administration de bonis 
non of testator are valid, although renouncing 
exor. is living, & has not refused since the death 
of his co-exor., nor has been cited or convened for 
that purpose. A formal refusal of probate made 
in ct. at any time after testator’s decease is bind- 
ing under the 21 Hen. 8, c. 6, s. 3, unless the exor. 
so refusing, afterwards, on his own account, comes 
in & retracts his refusal. — Venables v. East 
India Co. (1848), 2 Exch. 033 ; 18 L. J. Ex. 260 ; 
12 Jur. 865. 

356. Executor also creditor — Whether right to 
enforce payment of debt extinguished.] — If a debtor 
make his creditor & another person exors., & the 
creditor neither proves the will nor acts as exor., 
he may maintain an action against the other for 
his demand on testator. — Kawlinson v, Shaw 
(1790), 3 Term Hep. 557 ; 100 E. R. 731. 
Annotations : — Re!d. Douglas v. Forrest (1828), 4 Bhig. 680 ; 

Lowe V. Pcsket (1855), 25 L. T. O. S. 146. 

357. From what time effective.] — B., an exor. & 
one of the residuary legatees under a will, on 
Nov. 20, renounced probate of the wUl but the 
proxy of renunciation was not recorded until 
Bee. 2, & on Nov. 22 by deed of gift conveyed his 
interest in the personal estate of deceased to D., 
who was also an exor,, in order to render himself 
a competent witness to support the will : — Held : 
the proxy of renunciation took effect from its date. 
— ^Munday & Berry v. Slaughter (1839), 2 Curt. 
72 ; 163 E. R. 341. 

Annotation : — Mentd. Sanders v. Wlgston (1846), 5 Notes of 

Cases, 78. 


358. After intermeddling with estate — ^Liability 
to be sued as executor.] — ^Where one, appointed 
exor., intermeddled with the estate of testator, 
afterwards renounced : — Held : he was liable to 
be sued in equity in the character of exor., by the 
legatees under the will, one of whom was also 
extrix., & had proved the will. — Rogers v. Frank 
(1827), 1 Y. & J. 409 : 148 E. R. 730. 

Annotation: — Refd. Re Stevens, Cooke Stevens, [1898] 

1 Ch. 162. 

359. Extent of liability.] — An exor. who 

does not prove, but acts, is answerable only for 
what he actually receives. 

Testator resident in India appointed A., B. & C. 
his exors. trustees. A. & B. were resident in 
India, & C. in Ireland. A. proved the will in 
India, & C. in England ; but B. did not prove at 
all. The assets were suffered to remain, for several 
years, in the hands of M. &; Co. of Calcutta, 
testator’s bankers agents. B. was a partner in 
that film at testator’s death ; but, shortly after- 
wards, he retired & came to England. He then 
entered into partnership with R. & Co. of London, 
the agents & correspondents of M. & Co., paid 
some of testator’s legacies to persons in England ; 
&, in order to satisfy a legacy given by testator 
upon certain trusts, be invested the amount in 
stock, in the names of A. & himself as trustees ; 
hut the payments & the investment were made by 
the direction of A., &; out of remittances sent by 
him to R. & Co. M. &; Co. ultimately failed ; — 
Held : the above-mentioned acts were done by 
B. as agent to A. & not as an exor. or trustee of 
the will, &, consequently, that he was not re- 
sponsible for the loss occasioned to the estate by 
the failure of M. & Co. — Lowry v. Fulton (1839), 
9 Sim. 115 ; 8 L. J. Ch. 314 ; 3 Jur. 454 ; 69 E. R. 
298. 

Annotation Reid. Re Stevens, Cooke v. Stevens, [1898] 1 

Ch. 162. 

-.] — SeCy generally i Sect. 12, sub-sect. 2, 

ante, 

360. Of probate of copy of missing will — On 
right to probate of original will when found.] — 
Bavis V, Bavis, No. 348, ante. 

On exercise of powers.] — See Part V., Sect. 6, 
post. 

On legacy to executor.]— Part IV., Sect. 5, 
sub-sect. 11, post. 


Sub-sect. 5. — Withdrawal op Renunciation. 

See-i nowy Administration of Estates Act, 1925 
(c. 23), 8. 0; Non-Contentious Probate Rules, 
1925, r. 115. 

A, In General, 

361. When withdrawal allowed — Before return 
to citation.] — Crucifer v, Reynolds (1741), 3 
Hag. Ecc. 215 ; 162 E. R. 1135. 

362. After death of co-executor.] — An 


PART I. sect. 12, SUB-SECT. 4. 

t. Liahility to be sued,] — When) 
an oxor., who has rouounced probate 
of tho will, is niado doft. to a suit, tho 
bill will bo dismissed, as against him, 
with costs. — S tinson v. Stinson (1851), 
2 Gr. 508.— CAN. 

a. .] — Thi-eo persons wore 

named as exors. They declined to 

g rove the will, & renounced probate, 
ut expressed their willlugnoss tu 
assist the family with their advice, 
& accordingly assisted in preparing 
a list of debts dne by the estate, & 
of the assets & value thereof. On 
being spoken to by a creditor, one of 
them stated that they had been named 
as exors. ; assured the creditor that 


ho was all right, & that there was 
enough to pay the debts ; another of 
thorn subsequently wrote to thd widow 
stating that ho & tho other parties 
named after logoi advice on the subject, 
have relinquished aU further action on. 
the will '.—-Held : these facts did no^ 
show such a dealing with the estate as 
would render the parties liable as 
oxers., in opposition to their renuncia- 
V- Mitcubll (1867), 

13 Or. 665. — CAN. 

b. Extinction of joint personal 
powers .] — Testator directed ** that no 
real estate, bo sold without the 
u nan i m ous oonsent & direotion of all 
my exore.”; & also gave them power 
to buy soli, give & take tltlos in fee 


simple in as full manner as if he wore 
living, &; appointed his widow execu- 
trix, & F. & H. exors. F. & H. 
renounced probate, &; tho widow alone 
proved the w'ill : — Held : the powers 
oonf erred by the will were personal, 
& could not be exercised by the widow 
alone ; being personal, they had become 
extinct ; & that the division of tho 
estate having been postponed only for 
tho sake of the powers, its distribution 
was accelerated by their extinction. — 
Kkbb V. Leishman (1860), 8 Gr. 436. — 


PART I. SECT. 12, SUB-SECT. 6.— A. 

o. When wUhdraiodl allowed — 
Before renuncialtion filed — Official 
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exor. may retract a renunciation during the life 
of a co>exor., or even after his death, if administra- 
tion with the will annexed has not been granted to 
any other person. — ^Hayward v. Dale (1766), 2 
Lee, 833. 

Annotation : — Beld. Harrison v. Harrison (1846), 4 Notes of 

Gases, 434. 

363. .] — One of several exors. who 

has renounced may after the deaths of his co- 
exors. who have proved retract his renunciation 
& take probate as a matter of course, but the same 
right does not accrue to an exor. who has renounced 
a&r administration with the will annexed 
granted, from the possible inconvenience that might 
accrue, in other quarters, if the chain of executor- 
ship, once broken, were thus suffered to revive. 
Nor may administration with the will annexed be 
then granted to such exor. a residuary legatee, if 
any, being preferably entitled — ^if there be no 
residuary legatee, a next of kin . — In the Goods of 
Thornton (1826), 3 Add. 273 ; 162 E. R. 479. 

364 . Before probate granted.] — ^An exor., 

who has formally renounced, can afterwards 
retract such renouncement, at pleasure, before 
probate is granted to her co-exor. — R. v. Simpson 
(1764), 1 Wm. Bl. 456 ; 3 Burr. 1463 ; 94 E. R. 
263. 

Annotations: — Confld. Harrison v, Harrison (1846), 4 Notes 

of Cases, 434. Befd. Arnold v. Biencowe 0788), 1 Cox, 

Eq^. Cas. 426 ; Creswlck v, Woodhoad (1 842), 12 L. J. C. P. 

365. Before grant has passed seal.] — ^An 

exor. who has renoimced may at any time before 
administration has passed the seal retract. — 
McDonnell v. Prendergast (1830), 3 Hag. Ecc. 
212 ; 162 E. R. 1134. 

Annotation : — ^Reld. Harrison v. Harrison (1846), 1 Rob. Bed. 

406. 

366. .] — Testatrix appointed two exors., 

one took probate, the other renounced by proxy, 
&, in addition, executed a deed of disclaimer of 
the trusts of the will. The exor., who proved, 
died, leaving goods unadministored ; administra- 
tion was granted to a residuary legatee, the sur- 
viving exor. was not cited previously to the grant. 

On question raised whether the administration 
ought not to be revoked : — Held : the grant had 
been made in conformity with the invariable 
practice of the ct., & that, though the surviving 
exor. might have claimed probate prior to the 
grant, the ct. was not bound to cite him. — 
Harrison v, Harrison (1846), 1 Rob. Eccl. 406 ; 
4 Notes of Cases, 434 ; 10 Jur. 273 ; 163 E. R. 
1082. 

An^iaiion: — Consd. Venables v. East India Co. (1848), 2 

Exeb. 633. 

367. .] — Venables v. East India Co., 

No. 355, ante. 

368. Renunciation before Wills Act, 1837 

(c. 26).]-~An exor. before the operation of above 
Act, having renounced probate in order to become 
a competent witness of deceased’s handwriting, 
allowed to retract his renunciation, & to take 
probate . — In the Goods of Mason (1854), 2 Ecc. & 
Ad. 193 ; 164 E. R. 383. 

369. After intermeddling.] — In the Goods 

of Badenach, No. 333, ante. 

370. Renunciation before Probate Act, 

1867 (c. 77).] — ^Above Act, s. 79, does not apply 
to an exor. who had renounced before that Act 
came into operation ; & the retractation of such 


renunciation after the Act came into operation, 
a second renunciation after such retractation, will 
not bring him within that sect.— In the Goods of 
Whitham (1866), L. R. 1 P. & D. 303 ; 36 L. J. P. 
& M. 26 ; 15 L. T. 447 ; 31 J. P. 215 ; 15 W. R. 560. 
Annotation <loil8d. In the Goods of Stiles, [18981 P. 12. 

371. Effect of Probate Act, 1857 (c. 77), 

s. 79.] — It has never been decided that an exor. 
who has filed a renunciation of his rights may not 
afterwards retract such renunciation, notwith- 
standing the terms of above sect., but he certainly 
will not be permitted to do so, unless he can show 
that such retractation will be for the benefit of 
the estate or of those interested under deceased’s 
will . — In the Goods of Gill (1873), L. R. 3 P. & D. 
113. 

Annotation : — ^Refd. In the Goods o/ Stiles, [1898] P. 12. 

372. .] — (1) The old practice which, 

in a proper case, allowed a co-exor. who had 
renounced probate to retract his renunciation, is 
not abrogated by above sect. 

(2) Where one of two exors. absconded after 
taking probate, the ct. allowed his co-exor., who 
had renounced, to retract his renunciation & take 
probate . — In the Goods of Stiles, [1898] P. 12; 
67 L. J. P. 23 ; 78 L. T. 82 ; 46 W. R. 444 ; 14 
T. L. R. 61. 

Annotation : — Ocnerallift Refd. In the Goods of Raynor (1008), 

52 Sol. Jo. 220. 

373. Before renunciation filed.] — Testator 

having died insolvent, the exor. of his will signed 
a renunciation of his right to probate, & such 
renunciation, together with the other papers to 
lead a grant to a creditor, were taken into the 
registry. A difficulty having arisen as to such 
grant, the papers were withdrawn, & an application 
made by the executor for probate : — Held : a 
party may retract a renunciation at any time 
before it is filed & recorded in the registry . — In the 
Goods of Morant (1874), L. R. 3 P. & D. 151 ; 43 
L. J. P. & M. 16 ; 30 L. T. 74 ; 38 J. P. 168 ; 
22 W. R. 267. 

Annotation : — ^Refd. In the Goods o/Stilos, [1898] P. 12. 

374. .] — In the Goods of Elmsley, No. 

201, ante. 

375. Co-executor absconding.] — In the 

Goods of Stiles, No. 372, ante. 

376. .]— In 1896 T. died bkpt. & intestate, 

leaving a widow, who was his second wife, & six 
cliildren surviving. His estate was in the hands 
of an official receiver in bkpey. The widow & 
children duly renounced all rights to administra- 
tion, & the official receiver took the grant to T.’s 
estate, & also a grant dc bonis non to the estate of 
T.’s first wife. 

In 1899 the administrator, having paid all the 
debts, desired to be relieved of his office, & with 
his concurrence the ct. permitted^ the widow & 
cliildren to retract their renunciations ; revoked 
the letters of administration ; & made a joint 
grant to the widow & two of the cliildren, in respect 
of that portion of T.’s estate remaining un- 
administered, thus giving them the right, as, of 
course, to take administration de bonis non in (lie 
estate of T.’s first wife . — In the Goods of Thacker, 
[1900] P. 15 ; 69 L. J. P. 1 ; 81 L. T. 790. 

377. Necessity for application to court.]— 

A husband upon the death of his wife intestate 
renounced his right to a grant of letters of adminis- 
tration to his wife’s estate, the renunciation was 


Trustee.} — ^Where the OflSdal Tmstee 
expre^d his Intention of renouncing 
' ^yi'^suhsequently retracted ; 
— /I ew .* that no formal renunciation 
haiHng been made, he was not pre- 
clnded from applying for probate. — 


In the Goods of Manick Lal Seal 
(1907), I. L. R. 35 Calc. 156.— IND. 

d. Whether allowed.}— VnderC.S.V.C.. 
c. 16, B. 1, the renunciation of pro- 
bate by one of two or more exors. 
is final. & cannot be rocallod on the 


»ath of the acting epr. or exore.— 
LLEN V . Parke (i866), 17 C. P. 105. 
\N. . , , , 

e. Kxecutor renouncing in Kngutrul 
ly—Enmed to grant in Irela^.\— 
)8tator left assets both in England 9l 
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Sect* 12. — Refusal or renunciation of office: Sub- 
sect 5, <fe B, Sed, 13; Sub-aecU. 1 <£? 2.] 

dul^ lodged & died. Afterwards he expressed a 
desire to revoke his renunciation & gave notice to 
the solrs. who were acting on behalf of a creditor 
of deceased that he wished to recall his renuncia- 
tion. The solrs. for the creditor, however, carried 
in the papers to the Probate Registry, & applied 
for obtained a grant of letters of administration, 
the husband being passed over on the ground of 
his renunciation : — Held : as the husband had 
not taken the proper course to withdraw his 
renunciation, namely, by application to the ct., 
the registrar was bound to act as he had done in 
making a grant to the creditor, the renunciation 
having been duly lodged & filed. — ^M elville v. 
Ancketill (1909), 26 T. L. R. 655, 0. A. 

378. Renunciation by bankrupt adminis- 

trator — Annulment of bankruptcy — Property subse- 
quently accnfing to estate.] — Deceased, a married 
woman, died in 1888 intestate, heaving her husband 
& one child surviving. In May, 1889, the husband 
was adjudicated bkpt., & in June, 1889, he 
renounced his right to take out letters of adminis- 
tration in respect of his deceased wife’s estate. 
In Oct. 1889, a grant of letters of administration 
was made to his trustee in bkpey. In Mar. 1891, 
the bkpey. was annulled, on payment by the 
bkpt. of 20^. in the pound. In May, 1891, the 
trustee in the bkpey. obtained his release as such 
trustee. More than twenty years afterwards, a 
sum of about £700 in personalty became payable 
to the legal personal representative of deceased, 
& inquiries by the husband, who was beneficially 
entitled to the sum, ife by his solr., elicited that the 
outstanding letters of administration could not 
be found, & that the same had been handed by 
the administrator to liis successor in the office of 
official receiver in bkpey., & the latter stated that * 
the document must have been destroyed with the 
file of the bkpey. proceedings. On a motion by 
the husband for leave to retract his renunciation, 
for revocation of the outstanding grant, & for a 
fresh grant of letters of administration to himself, 
the ct., in making the order, directed that in future 
every grant of letters of administration, whether 
issued to a person in his official capacity, or other- 
wise, shall contain a personal undertaking by the 
grantee that the letters of administration shall be 
brought into &; lodged in the Principal Probate 
Registry, upon formal notification being given to 
the grantee at any time that this is required to be 
done. — In the Estate o/Hbathcote, [1913] P. 42 ; 
82 L. J. P. 40 ; 108 L. T. 122 ; 29 T. L. R. 268 ; 
57 Sol. Jo. 266. 

Power to take grant in different capacity.]— 

See Sub-sect. 5, B., post. 

Power to take Representation in a Different 
Capacity, 

379. General rule.] — In the Goods of Thorn- 
ton, No. 363, ante. 

880. .] — W^ere the chain of executorship 

been broken, the ct. may allow an exor. who 

has renounced to take a grant in a different 
opacity. — In the Goods of Rayner (1908), 52 
Sol. Jo. 226. 

881. Renouncing executor also residuary legatee 
— ^Administration cum testamento annexe.] — B., 


sole extrix. & joint residuary legatee, renounced 
the probate of the will of her testatrix, D., who 
was sole extrix. & universal legatee for Ufe of her 
husband, & who had died leaving some of his 
effects unadministered, & administration thereof 
had been granted to their son ; there being no 
representation of D., B., upon her retracting her 
renunciation, was allowed to take administration 
with will of the goods of D. as a residuary legatee. 
— In the Goods of Bullock (1846), 1 Rob. Bed. 
275 ; 4 Notes of Cases, 645 ; 163 E. R. 1037. 

882. .] — Where A., B. & 0., exors. & 

residuary legatees in trust, had renounced probate 
or administration, & administration with the will 
annexed had been panted to the residuary 
legatee for life, who died, leaving the estate un- 
adbninistered, the ct. refused to allow one of the 
residuary legatees in trust to retract his renuncia- 
tion in that character, for the purpose of taking 
administration with the will annexed of the 
unadministered estate. — In the Goods of Richard- 
son (1859), 1 JSw. & Tr. 516 ; 1 L. T. 448 ; 6 
Jur. N. 8. 326 ; 164 E. R. 839. 

AnnoUtUons: — ^Apld. In the Goods of Morrison (1861), 2 Sw. 

Sc Tr. 129. Reid. In the Estate of Toscani, [1912] P. 1. 

383. .] — A husband, left sole exor. 

& universal legatee under his wife’s will which was 
made by virtue of a power, renounced as exor. 
Subsequently owing to the disposition of the trust 
fimd under his wife’s will, his consent was required 
by the trustees to enable them to deal with it. 
On motion to the ct. that he might be allowed to 
retract his renunciation which had already been 
filed in the registry, the ct. directed that appet. 
should take administration with the will annexed 
as universal legatee, in which capacity appet. 
had not renounced liis beneficial interest under 
the will. — In the Goods of Blisset (1881), 44 
L. T. 816. 

334. Administration de bonis non.] — B. 

appointed 0. dt D. exors. & residuary legatees in 
trust, his widow residuary legatee for life or widow- 
hood, & C. D., E., F., & G. substituted residuary 
legatees. 0. & D. renounced probate & adminis- 
tration as exors. & residuary legatees in trust, & 
letters of administration with the will annexed 
were granted to the widow ; she died, leaving 
part of the estate unadministered. The ct. refused 
to allow C. to retract his renunciation as residuary 
legatee in tiiist, but granted him administration 
dc bonis non as substituted residuary legatee. — 
In the Goods of Morrison (1861), 2 Sw. & Tr. 
129; 3 L. T. 786; 9 W. R. 518; 164 E. R. 
942. 

Annotation : — ^Beld. In the Estate of Toscani, [1912] P. 1. 

386. .] — W., sole extrix. & universal 

legatee, renounced her rights as such to the p‘ant 
of letters of administration, which was accordingly 
made to G., one of the next of kin. Upon the 
death of C., intestate & insolvent, W. was allowed 
to retract her renunciation as universal legatee, & 
take a grant of letters of administration de bonis 
non, — In the Goods of Wheelwright (1878), 3 
P. D. 71 ; 47 L. J. P. 87 ; 39 L. T. 127 ; 42 J. P. 
680 ; 27 W. R. 139. 

386. Renouncing administrator also creditor^ — 
Signature to remmeiation executed by wife as 
residuary legatee.] — Rules & Orders, 1862, r. 60, 
which directs that no person who renoimces 
probate or administration in one character shall 


Ireland, & named A. & C. his exons. 
O. renounced probate In England but 
not to Ireland, Sc A. alone proved the 
will to England. A. died. & O. then 
applied for probate in Ireland : — HOd : 
he was entitled to the grant.— /n the 


Goods of Houghton (1870), 18 W. R. 
767. — IR. 

PART 1. SECT. 12, SUB-SECT. 6.— B. 

f . HeniwMsiaiion of rigJW to adminis- 
troHon’— Death of grantee — Administra- 


tion de bonis non.] — Administration 
had been granted to a person entitled 
in distribution on the renunciation 
of the sole next-of-kin. On the adminis- 
trator's death the ot. gave the next- 
of-kin leave to retract her renunciation. 



69 


Part I. — ^Thb Office of Executor or Administrator. 


be permitted to take representation to the de- 
ceased in another, does not apply to the husband 
of a residuary legatee who signs a renunciation, 
executed by his wife, merely to signify his assent 
to her act. As a creditor he may take administra- 
tion notwithstanding his signature to such a docu- 
ment. — In the Goods of Bioos (1808), L. B. 1 
P. & D. 696 ; 37 L. J. P. & M. 79. 

387. Renouncing executor also creditor — ^Ad- 
ministration de bonis non with will annexed.] — 
A renunciation, in common form, by the sole cxor. 
under the will of deceased testator, having been 
filed, a grant of administration, with the will 
annexed, was made to testator’s mother, the 
residuary legatee named in the will. She died, 
leaving part of the estate unadministcred. The 
ct. permitted the person who had been named as 
sole exor., So who had renounced, to take, in his 
capacity of creditor, letters of administration de 
bonis non, with the will annexed. — In the Estate 
ofToscANi, [1912] P. 1 ; 81 L. J. P. 15 ; 106 L. T. 
911 ; 28 T. L. R. 84 ; 66 Sol. Jo. 03. 

388. Renouncing executor acting as attorney for 
co-executors.] — The ct. allowed one who had been 
appointed an exor.. So had renounced that office, 
to take administration with the will annexed as 
attorney of the other exors. notwithstanding Rules 
So Orders, 1862, r. 50. — In the Goods of Russeli. 
(1869), L. R. 1 P. & D. 634 ; 38 L. J. P. So M. 31 ; 
20 L. T. 231 ; 33 J. P. 280 ; 17 W. R. 471. 

389. Renouncing executor also guardian of 
children — Administration de bonis non with will 
annexed — Extension of grant until majority at- 
tained by eldest child.] — Testator by his will ap- 
pointed A. & B. exors. & residuary legatees in 
trust. So also guardians of his children ^tcr the 
death or second marriage of his widow, & be- 
queathed the residue of his personal estate to his 
widow for life, & after her death to his children. 
A. & B. renounced probate, So also their right, as 
residuary legatees in trust, to administration with 
the will annexed, So such administration was 
granted to the widow. Upon the death of the 
widow the ct, granted administration with the 
will annexed de bonis non to A. &: B., as guardians 
of the children, but refused to extend the grant 
until the eldest child should attain his majority & 
should apply for administration. — In the Goods of 
Loftus (1864), 3 Sw. So Tr. 307 ; 33 L. J. P. M. So 
A. 59 ; 10 L. T. 240 ; 28 J. P. 264 ; 10 Jur. N. S. 
324 ; 164 E. R. 1293. 

390. Executor renouncing In Scotland only — 
Whether entitled to grant in England.] — The faet 
of an exor. having declined to take out confirma- 
tion in Scotland is no bar to his obtaining a grant 
of probate in England. — In the Goods of Campbell 
(1870), 23 L. T. 323 ; 34 J. P. 679 ; 18 W. R. 
844. 


Sect. 13.--POWER OF EXECUTOR BEFORE 
PROBATE. 

Sub-sect. 1. — In General. 

391. All acts pertaining to office.] — Wangpord 
V. Wangpord, No. 258, ante. 

392. Death of executor before probate — Subse- 
quent probate.] — If an exor. does an act So dies 
without proving the will, the act will bo valid if 
the will is ultimately proved. — ^Brazier v. Hudson 
(1836), 8 Sim. 67 ; 59 E. R. 27 ; svb nom, Brasieu 
v. Hudson, 5 L. J. Ch. 296. 

Annotation : — Refd. lie Dallas, [1904] 2 Ch. 38.5. 

•l—'Scc, also. No. 416, post, 

393. English So foreign assets So executors — 
Probate obtained by English executor — Whether 
English assets bound by acts of foreign executor.] — 
Where one exor. is appointc^d in Amboyna, So 
another in England, So the latter proves the will 
in England, So the former does not, the assets in 
England will not be bound by the act of the exor. 
in Amboyna, even supposing him to have a right, 
by the Dutch law, to pi*ove the will here So ad- 
minister the assets here. — Lord v. Genslin (1823), 
1 U. J. O. S. Ch. 189. 

Powers So rights generally .] — See I*ui*t V., post. 


Sub-sect. 2. — Titlpj of Executor. 

394. Whether will gives title — From death of 
testator.] — If a man be made exor. it is right if 
he wish that he shall have the disposition of the 
estat-e ; a man may make me his exor. So tell me 
nothing of it, So yet when I get knowledge of this 
1 may W(dl take upon me the i>ower of administra- 
tion So disposition So the ordinary may in the 
raoaniirne grant administration, as was done in 
this case, but now by proof of the will the ad- 
ministration is determined, unless the exor. have 


renounced before the ordinary, in which case 
the law is otherwise (I^yti^leton, J.). — Anon. 
(1407), Y. B. 7 Edw. 1, fo. 12, pi. 3. 

Annotations :~ConMS. GrayHbrook v. 1 Tlowd. 

27.5: HewHon r. Hhcllcy (1914), 110 L. T. 78.5. Reid. 
HeriHloe'H (Jaso (1600), 9 Co. llci). 36 b ; Laiurct h CabO 
(1612), 10 Co. Hop. 46 b. Mentd. IluHcoiubo v. btauding 
(1607), Cro. Jac. 187; Seyujor’H (-’“-bo 
llep. 95 b ; C«>lt & Glover v. Coventry & Lichlieia (Bp.) 
(1610), Hob. 110. 

395 . ,] — (1) A. makes his will So 

appoints an exor., So cLu^s, the ordinary, without 
taking notice of the will, commits administra- 
tion to S. before the exor. has proved the 
will, the administrator sells the goods of deceased, 
& the exor. afterwards proves the will, So brings 
detinue for the goods against the vendets So 
adjudged that he should recover, for the p^bi^ 
supersedes the administration ab^ initio. So the 
sale made under it ; but otherwise if it be averred 


&; to take out a grant de bonis non, 
-^In the Goods of Bradfield, [1922] 
2 I. U. 213.— IR. 


PART 1. SECT. 13, SUB-SECT. 1. 


8911. AU acts pertaining to office ,] — 
An exor., without proving the will, 
has power to do almost all acts 
Incident to his office. — Robinson v. 
CoTNE (1868), 14 Gr. 561.— CAN. 


g. Whdher powers suspended — 0 
taking of admtnisiratioti proceedings 
—The taking ol administration pr< 
peoffings does not deprive exors. < 
iheir fnnotions or even suspend then 
—Re Bonsbebger, Honsbergeb ‘ 
Ebatz (1886), 10 O. R. 521.— CAN. 



exor. cannot lawfully do any act as 
exor. In a state other than the one 
from which he derives his authority. — 
Eaton v. Deeds IIroistrak (1890), 
7 S. C. 249.— S. AP. 

k. .1 — Newdioatk V. 

Deeds REaiSTRAB (1902), 19 S. C. 
269.— S. AF. 

l. Right to administer estate.] — 
Testator buithened the inheritance of 
certain female heirs with fidei corn- 
missum in favour of their children, 
& expressed his special W'iU Sc desire 
that the luheriiauees should not in 
any way be subjCK^t to the control of 
the husbands of the heiis : — Held : 
the exor., who was not appointed 
administrator, bad merely to li(iuidaU) 
the estate Sc was not entitled to 
administer the property so as to keep 
it free from the control of the husbands. 


— Spencekv. Hanbon’b Estate (1906), 
23 S. C. 267.-8. AF. 


PART I. SECT. 13, SUB-SECT. 2. 

m. Will gives title — From death 
f testator. 1— The title 
eing derived from the will Sc not fiom 
tie iirobato, the ct. refused to ivstrain 
xecutlon against the lands of a 
eceased debtor on a judgment re- 
oveied against the exor. 
ate. — .S tump v, IUiadley (1»o8), 
5 Gr. 30.— CAN. 

.1— Exors. not only 

uQulre title from deceased, but they 
lay repi’esont i?* 

[AliOMED CASBUM (1900), I. L. R- 
I Bom. 106. — IND. 
o. Making title to land ,] — It is not 
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oect. lo. — I'ower oj executor oejore prooaie: oiiw- 
aecta. 2, 3, 4 <fc 6.] 

that the sale was made to discharge the funeral 
expenses or debts, which the administrator or 
exor. was compellable to pay, for there such sale 
shall be indefeasible for ever. 

(2) For when a man makes a will, thereby he 
commits all his goods to his exor., & in him he 
reposes the greatest confidence, & the law favours 
his will ; for wills have been ever since property 
has been amongst men, Sd they have always been, 
& by necessity of reason ought to be, favoured. 
So that it shall be called a wiU, & his exors., who 
are named, shall be called exors., before the probate 
of the will. For St. Paul says, a testament is 
confirmed by death, so that by his definition, & 
by our law also, it is a testament when testator 
is dead, &, the exors. named are exors. presently Sc 
before the probate of the testament, for the probate 
is but a confirmation Sc allowance of that which 
testator has done. 

(3) They arc not called exors. in respect only 
that they actually execute, but in respect that they 
may execute. They may execute before probate. 
Sc may be sued, although they shall not sue for 
any duty due to testator until they have proved 
the testament, Sc they may alien or give away the 
goods, or otherwise dispose of them before probate. 

(4) So that before probate the law allows the 
exors. who are named to be exors., & compels them 
to do some things as exors.. Sc adjudges the pro- 
perty of the goods of testator to bo in them before 
any seizure ; Sc if any one takes them before 
exors. seize them, they shall have an action of 
trespass or replevin against him before probate, 
for the property & possession was cast upon them 
before seizure. 

(6) Then if the law, immediately after the death 
of testator, vests the property & the possession of 
his goods in exor. from thence it follows that the 
law never vests the property in the ordinary, Sc 
from thence it follows that the law never vests the 
property in the administrator. For if he should 
nave the property, then there would bo two 
properties of one thing, or at least the law must 
take the property out of the exor., & vest it in the 
administrator ; but the law will not do him such 
wrong, nor will it divest that which it has once 
vested. The administrator cannot have a greater 
property of the things in possession than the 
ordinary had before, Sc hero the ordinary before 
administration had no property at all, nor any 
thing to do with the goods, but the exor. had the 
property Sc the full possession of them. If there 
should be any doubt in this point, it is removed by 
the probate, for thereby the will is fully perfected 
& consummate, & is of the same effect as if it 
had been proved immediately after the death of 
testator, by reason of the relation of the probate 
in this point. — Gbaysbrook v. Fox (1564), 1 
Plowd. 276 ; 76 E. R. 419. 


Annotations: — As to (1) Consd. Monntford Qibson (1804), 
4 East. 441 ; Ellis v. Ellis, [1905J 1 Oh. 613. Overd. 
Hewson v, Shelley, [19141 2 Ch. 13. Reid. Rouse's Case 
(1687), Owen, 27 ; Re West, West v. Roberts, [1909] 2 
^.^180.^ .48 to (2) Reid. A.-G. V. Diraond (1831), 9 
L. J. O. S. Ex. 90 ; Daly v, Mahon (1838), 5 Scott, 606 ; 
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Pemberton v, Clhapman (1857), 26 L. J. Q. B. 117. As to 
(3) Reid. Middleton's Case (1604), 5 Co. Rep. 28 b ; 
Wankford v. Wankford (1704), 1 Salk. 299 ; Douglas e. 
PpiTOst (1M8), 4 Bing. 686 ; As to (4) & (5) Reid. R. & 
Waller e. Hanger (1615), 3 Bulst. 1. Generally, Mentd. 
Bingham v. Smeatkwick (1595), Cro. Eiiz. 455 ; Hall v. 
Wauand (1621 ), Cro. Jao. 618 ; Knolls v. Dobbins (1624), 
Palm. 366: (Godfrey v. Saunders (1770), 3 Wlls. 94; 
Buokley v. Barber (1851), 6 Exoh. 164. 
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to revive a decree," must show he has proved the 
will ; Sc there being bona notabilia in divers 
dioceses, if he shows proof of the will in the 
spiritual ct. of one of the ordinaries, this is not 
good ; but in such case the proof must be in the 
ct. of the archbishop. 

The administrator receives his right entirely 
from the administration, but the right of the exor. 
is derived from the will Sc not from the probate, 
as appears from an exor.’s having power to 
release or assign any part of the personal estate 
before probate (Lord Macclesfield, O.). — 
Comber’s Case (1721), 1 P. Wms. 766 ; 24 E. R. 
605, L. C. 

Annotation : — Consd. Easton v. Carter (1850), 5 Exch. S. 

897. .] — The will itself, before pro- 

bate, is sufficient title for the exor., to the goods of 
deceased, as to his property as exor. ; the probate 
being only necessary to enable him to sue for debts 
due to testator. — A non. (1772), Lofft, 81 ; 98 
E. R. 543. 

398. .] — Smith v. Millbs, No. 432, 

post, 

399. .] — The property of a deceased 

person vests in his exor. from the time of his death ; 
in an administrator from the time of the grant of 
the letters of administration ; Sc, therefore, where 

A. took out letters of administration under a will 
by which he was appointed exor., Sc after notice 
of a subsequent will, sold the goods of testator : — 
Held : the rightful exor. in an action of trover was 
entitled to recover the full value of the goods sold. 
Sc A. was not entitled, in mitigation of damages, 
to show that he had administered the assets to 

! that amount. — W oolley v, Clark (1822), 5 

B. Sc Aid. 744 ; 1 Dow. Sc Ry. K. B. 409 ; 106 
E. R. 1363. 

Annotations: — ^Expld. Welchman r. Sturgis (1849), 13 
(i. B. 552. Ezpld. & Distd. Hewson v, Shelley, [1914] 
2 Ch. 13. Reid. Morgan v. Thomas (1853), 8 Exch. 302 : 
Thompson v. Harding (1853), 22 L. J. Q. B. 448 ; Boxall 
V, Boxall (1884), 27 Ch. D. 220 ; Ellis v, EUis (1906), 74 
L. j. Ch. 296 ; Meyappa Chetty v. Supramanlan Chetty, 
[1916] 1 A. C. 603. 

400. .1 — In an indictment for steal- 

ing property which had belonged to a deceased 
person who appointed exors. who would not prove 
the will, it was held that the property must be laid 
in the ordinary Sc not in a person who, after the 
commission of the offence, but before the indict- 
ment, had taken out letters of administration 
with the will annexed ; because, the rights of an 
administrator only commence from the date of 
the letters as distinguished from those of an exor. 
which commence, not from the granting of the 
probate but from the death of testator. — R. v. 
Smith (1835), 7 C. & P. 147. 

401. .] — It is common knowledge 

that an exor. derives his title from the will. Sc not 
from the grant of probate. Sc that he can, in his 
representative character, do many things, in- 
cluding the transfer of chattels real, notwith- 
standing that he has not proved the will (Kbke- 
wicH, J .). — Be Pawley & London Sc Provincial 
Bank, [19001 1 Ch. 58 ; 69 L. J. Ch. 6 ; 81 L. T. 
607 ; 48 W. R. 107 ; 44 Sol, Jo. 25. 

AnnoUdion : — ^Reld. Hewson v. Shelley, [1913] 2 Ch. 384. 

402. .] — The person clothed by the 

Ct. of Probate with the character of administrator 
of a deceased person’s estate is the legal personal 
representative of decea^d, unless & until the 
grant of administration is revoked or determined, 
with power to dispose of deceased’s assets, includ- 


neoessary, for the purpose of making of a will devising it, where testator died Administration Act. 1872 . — Re Jones* 

a good tltlo to land, to obtain probate before the oomi^ into operation of Will (1886), 12 V. L. R. 307. — ^AUS. 
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ing the real estate, which is vested in him by virtue 
of Land Transfer Act, 1897 (c. 66), s. 1. 

Letters of administration were taken out to a 
deceased person’s estate in the belief that no will 
existed, & the administratrix sold realty belonging 
to the estate. Subsequently a will was found 
appointing exors., & it was admitted to probate 
& the letters of administration revoked : — Held : 
the purchaser had a valid title to the realty as 
against the exors. 

There is, however, a separate point under Con- 
veyancing Act, 1881 (c. 41), s. 70. It seems to 
mo that the order granting admioistration to the 
widow was a judicial act ; & even if that grant 
could be held void on the ground of want of juris- 
diction, the title of the purchaser would be pro- 
tected under that sect. (Cozens-Hardy, M.R.). 

It is said for resp. that the property of a deceased 
person vests in the exor. immediately upon the 
death & by the mere effect of the will. In some 
senses this is true. It is true that an exor. can 
properly act at once, that he can collect his 
testator’s goods ; receive &; give discharge for 
debts due, & alien the goods, including chattels 
real, in due course of administration, subject always 
to the condition that he will some time or another 
satisfy the ct. that has jurisdiction over the subject- 
matter that there is a will & that he is the exor. 
But till he has proved it, or till it has been proved 
to the ct. — till it has become prohatum — ^liis title 
is not certain, & in that way is not complete 
(Phillimore, L.J.). 

Oraysbrook v. FoXf No. 395, ante; Abram v. Con- 
ynghami No. 2881, post; Ellis v. Ellis^ No. 2882, 
post, overd. — IIbwson v, Shelley, [1914] 2 Ch. 13 ; 
83 L. J. Ch. 607 ; 110 L. T. 785 ; 30 T. L. R. 402 ; 
58 Sol. Jo. 307, 0. A. 

403. .] — An exor. derives his title & 

authority from the will of his testator & not from 
any grant of probate. The personal property of 
testator, including all rights of action, vests in 
him upon testator’s death, & the consequence is 
that he can institute an action in the character of 
exor. before he proves the will. He cannot, it is 
true obtain a decree before probate, but this is 
not because his title depends on probate, but 
because the production of probate is the only way 
in which, by the rules of the ct., he is allowed to 
prove his title. An administrator on the other 
hand, derives title solely under his grant, & cannot, 
therefore, institute an action as administrator 
before he gets his grant (Lord Parker of Wad- 

DINGTON). — MEYAPPA CHETTY V. SUPRAMANIAN 
Chetty, [1916] 1 A. C. 603; L. R. 43 Ind. App. 
113 ; 85 L. J. P. C. 179 ; 114 L. T. 1002, P. C. 
Annotation: — ^Mentd. Kelsey v, Kelsey (1922), 91 L. J. Ch. 
382. 

Administration granted before pro- 
bate.] — See Part II., Sect. 15, sub-sect. 3, post. 

Infant executor.] — See, now. Ad- 
ministration of Estates Act, 1925 (c. 23), s. 20 (2). 

404. Proof of title — ^Production of probate.] — 
The will of a feme covert, authorised by a power in 
her marriage settlement, cannot be given in 
evidence, to show a title to personal property, till 
it has been proved in the Ecclesiastical Ct. — 
Stone v. Forsyth (1781), 2 Doug. K. B. 707 ; 99 
E. R. 460. 

AnnotaHons : — ^Mentd. Stevens v. Basn'trell (1808), 15 Ves. 
139 ; Bird v. Hlgglnflon (1836), 6 Ad. & M. 83 ; Spencer 
V. Hamerton (1836), 4 Ad. Sc £1. 413 ; Tatnall v. Hankey 
(1838), 2 Moo. P. C. C. 342. 

405. .1 — The probate act-book of 

the Prerogative Ct. containing an entry of a will j 
being proved dc of probate being granted to the 
exors. therein named, admitted as evidence of | 


those persons being the exors. without accounting 
for the non-production of the probate. — Cox r. 
Aixingham (1822), Jac. 514 ; 37 E. R. 014. 
Annotation : — Betd. Doe d. Bassett r. Mew, Doe il. Edwards 
V. Gunning (1837), 7 Ad. & El. 240, 

.] — In trover for a chattel 

claimed by pltf., as vendee of an exor., the will is 
not evidence of the title of the exor. The probate 
must be produced. — Pinney v. Pinney (1828), 8 
B. & C. 336; 2 Man. & Rv. K. B. 436 ; 0 
L. J. O. S. K. B. 353 ; 108 E. R. 1067. 

In legal proceedings by executors begun 

before probate.] — See Sect. 13, sub-sect. 8, A., 
post. 


Sub-sect. 3. — Getting in Estate. 

See, generally. Part IV., Sect. 1, sub-sect. 3, 
post. 

407. General rule — Letters of administration 
granted to another — Action of trespass against 
administrator.] — Anon. (1600), 2 And. 150 ; 128 
E. R. 694. 

408. .] — An exor. before probate, may so 

far act, as to get in & receive his testator's estate, 
or release debts, or even bring actions for them. — 
Wills v . Rich (1742), 2 Atk. 285 ; 26 E. R. 575, 
L. C. 

Annotniions : — Refd. Jonos v. Ooodrloh (1839), 10 81m. 327 ; 

Kendall v. Kendall (1841). 1 Han\ 152. Mentd. Bull v. 

Oliver (1813), 2 Ves. & B. 96. 

409. .]— Anon. (1772), No. 307, ante. 

410. Executor insolvent.] — Where an insolvent 
exor. is getting in ilie assets before probate, the ct. 
will restrain him, & direct the money to be paid 
into the Bank till answer & further order. — Smith 
V. Aykwell (1747), 3 Atk. 566; Amb. 66; 26 
E. R. 1126, L. C. 

411. Distraining for rent — Ratification after 
probate.] — A cognisance by deft, as bailiff of an 
exor., for rent due to tx'siaior, is supported by 
proof of a distress by him in the name of testator 
& by his direction, but after his death ; such 
distress, though made before probate, having been 
afterwards adopted & ratified by exor. — White- 
head V. Taylor (1839), 10 Ad. El. 210; 2 
Per. & Dav. 367 ; 9 L. J. Q. B. 65 ; 4 Jur. 247 ; 
113 E. R. 81. 

Annotation : — Refd. Fishmongers* Co. v. Kobortson (1843), 

5 Man. & Q. 131. 

412. Tender to executor — Validity.] — Auhten 
V. Dodwell’s Executors (1729), 1 Eq. Oas. Abr. 
318 ; 21 E. R. 1073. 


SuB-SEcrr. 4 . — ^Payment op Debts. 

See, generally. Part IV., Sect. 2, post. 

413. General rule.] — Wolfe v. Heydon (1618), 
Hut. 30 ; 123 E. R. 1078 ; svibsequent proceedings, 
sub nom. Hayton v. Wolfe (1621), Cro. Jac. 614. 
Annotation: — Mentd. Wangtord v. Wangford (1704), 11 
Mod. Rep. 38. 


Sub-sect. 6. — Assent to Legacies. 

See, generally. Part IV., Sect. 5, sub-sect. 2, 
post. 

414, General rule.] — An exor. [of an exor.] 
who has not proved cannot assent to a legacy. — 
Monday v. Hurley & Bond (1827), 5 L. J. O. 8. 
K B 212. 

415 . — L. Subsequent letters of administration.] 

— It is competent to an exor. to assent to a be- 
quest, though he never prove the will, provided 
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Sect* 13 . — Fewer of executor before probede: Sub- 
eecia, b.QtliSk 8, A*] 

letters of administration with the will annexed 
be afterwards taken out. — ^Johnson v* Warwick 


(1866), 17 0. B. 616 ; 26 L. J. 0. P. 102 ; 26 
L. T. O. S. 220 ; 139 E. R. 1176. 

^nnotofion* -Eeld. A.-G. v. New York Breweries Co., 
[1898] 1 Q. B. 205 .* Haas v. Atlas Assoe., [1913] 2 K. B. 
209. Mentd. Pritchard v. Pritchard (1884), 14 Q. B. B. 55. 


416. Death of executor after assent before 


probate.] — If an executor consent to a legacy, & 
die before probate, yet the assent is good enough 
{per Our.). — Anon. (1677), Freem. Oh. 23 ; 22 


E. R. 1031. 


Sub-sect. 6. — ^Alienating Property. 

SeCf generally i Part V., Sect. 2, post 

417. General rule.] — Graysbrook v. Fox, No. 
396, ante* 

418. .] — IIewson V* Shelley, No. 402, 

ante. 

419. .] — Wangpord V. Wangpord, No. 

258, ante. 

420. Grant of advowson.] — If an exor. of the 
grantee of the next avoidance grant it over, his 
grantee may maintain quare impedit without 
making a profert of the will. — S mithley v. Chome- 
LEY (1556), 2 Dyer, 135 a ; 73 E. R. 295. 

421. Demise.] — Extrix. may demise before 
probate. — R oe d. Bend all v. Summerset (1770), 
as reported in 2 Wm. Bl. 692 ; 90 E. R. 407. 
AnnouUions : — ^Mentd. Cranloy v. Bixon (1857), 23 Beav. 

612 ; PhlUips u. Ball (1859), G Jur. N. S. 48 ; Humphreys 

V. Humphreys (1867), L. K. 4 Eq. 475. 

422. Assignment of personal estate.]— Oomber’s 
Case, No. 396, ante. 

423. Assignment of leaseholds — Purchaser not 
bound to pay purchase-money until probate.] — 

(1) Bill by exors. to enforce performance of a 
contract entered into by defts. with testator for 
sxle of leaseholds alleged, as the fact was, that 
exors. had not jiroved. Notice of motion for an 
injunction was given ; & at that time & when the 
motion would but for pressure of business have 
been heard, there was no probate ; but when the 
motion was actually heard, the probate was in 
ct. : — Held : defts. could not resist the motion 
upon the ground of demurrer. 

(2) Although exors. can make an assignment & 
give a receipt for purchase-money, which ai'e 
binding, yet a purchaser is not bound to pay the 

S urchase-money till probate, because till the evi- 
ence of title exists the exors. cannot give a 
complete indemnity. — N ewton v. Metropolitan 
Ry.Do. (1861), 1 Drew. & Srn. 683 ; 6 L. T. 642 ; 
8 Jut. N. S. 738 ; 10 W. R. 102 ; 62 E. R. 501. 

424. Assignment of patent.] — It is no ground 
of objection to the title of an assignee of a patent, 
that the assignors, the exors. of the grantee had 
omitted to register the probate until after the date 
of the assignment ; though possibly it might be 
an obstacle to the maintenance of an action by 
the assignee for an infringement, if commenced 
before the registration of the probate. — Elwoob v. 
Christy (1864), 17 0. B. N. S. 764 ; 6 New Rep. 
12 ; 11 L. T. 342 ; 144 E. R. 302 ; sub nom. 
Ellwoob, etc. V. Christy, 34 L. J. C. P. 130 ; 
10 Jur. N. S. 1079 ; 13 W. R. 64. 

425. Without consent of co-executor — Injunc- 
tion — Appointment of receiver.] — Where an exor. 
had before probate, & without the assent of his 
co-exor., intermeddled in the estate & mode 
preparations to dispose of a portion of it, the ct. 
gave leave to the co-exor. to issue , a writ against 


claiming an injunction to restrain him from 
dealing with the estate before probate, & praying 
for the appointment of a receiver . — In the Goods of 
Moore (1888), 13 P. D. 36 ; 57 L. J. P. 37 ; sub 
nom. In the Goods of Moore, Ker & Moore v. 
Aubert, 58 L. T. 386 ; 62 J. P. 200 ; 36 W. R. 
576. 

Annotation Mentd. In (he Estate o/Luke (1909), 25 T. L. R. 


Sub-sect. 7. — Giving Releases anb Receipts. 
See, generally, Part V., Sect. 3, post, 

426. General rule.] — Hbwson v. Shelley, No. 
402, ante. 

427* Release — ^Executor may release — ^Action.] — 

An exor. may release [an action] before probate. — 
Russel’s Case (1684), 5 Co. Rep. 27 a ; 77 E. R. 91. 
Annotations: — ^Befd. Ketloy'a Case (1613), 1 Brownl. 120 ; 
Eniveton v. Latham (1637), Cro. Car. 490 ; Wanklord v. 
Wanktord (1704), 1 Salk. 299 ; PexmiDgton e. H^ey 
a833), 1 Ct. Sc U. 402. Mentd. Lomason Sc Biokson^ 
Case (1626), P^h. 189; Hudston Sc Yates* Caae (1641), 
March, 141 ; llinistoat d. Leviok v. Coppin (1772), 2 
Wm. Bl. 801 ; Pemberton v. Chapman (1858), E. B. & R. 
1056. 

428. .] — (1) An exor. cannot 

have an action, but he may release [an action] 
before probate. 

(2) If one releases & afterwards takes adminis- 
tration, such release is no bar. 

(3) If two exors. prove a will, & the third 
refuses, yet he may release. — ^Mibblbton’s Case 
(1603), 5 Co. Rep. 28 b ; 77 E. R. 93. 

AnnotaHona: — As to (1) Rm. Hensloe's Case (1600), 9 

Co. Bep. 36 b: Lampet's Case (161^, 10 Co. Rep. 4o b : 
Buncombe v. Walter (1681), Freem. E.. B. 639 ; Wangford 
V. Wangford (1701), 11 Mod. Rep. 38 ; Hudson v. Hudson 
(1737), West temp. Hard. 155. As to (2) Refd. Hudson e. 
Hudson (1737), West, temp. Hard. 165 ; Leggott v. G. N. 
Ry. (1876), 35 L. T. 334. 

429. .] — Wangforb V, Wang- 

FORB, No. 268, ante. 

430. Personal estate.] — Comber’s 

Case, No. 396, ante. 

481. Debts.] — Wills v. Rich, No. 

408, ante. 

482. ,] — The exor. has the right 

immediately on the death of testator & the right 
draws after it constructive possession. The pro- 
bate is a mere ceremony, but, when passed, the 
exor. does not derive his title under the probate, 
but under the will ; the probate is only evidence 
of his right, & is necessary to enable him to sue ; 
but he may release, etc., before probate (per CuR.). 
— Smith v. Milles (1786), 1 Term Rep. 475 ; 99 
E. R. 1206. 

Annotations .— Befd. A.-G. V. Bimond (1831), 1 Cr. & J. 
350 ; Pemberton v. Chapman (1857), 7 £. &: B. 210. 
Mentd. Lazarus v. Walthman (1821), 5 Moore, C. P. 313 ; 
Prioe V. Helyar (1828), 4 Bing. 597 ; Bunwioh Corpn. v, 
Sterry (1831). 1 B. Sc Ad. 831 ; Balme v. Hutton (1833), 
1 Cr. Sc M. 262 ; Garland v. Carlisle (1837), 4 Soott, 587 ; 
Sponoe V. Rogers (1843), 11 M. Sc W. 191 ; Brown v. 
Notley (1848), 3 Exob. 219. 

433. General release Insufficient.] — 

A release by an exor. before probate is not good. 
General release reciting the particular purposes & 
for what it was made is no bar to an action by the 
exor. — ^Morris v. Philpot (1677), 2 Mod. Rep. 
108 ; 86 E. R. 969 ; sub nom. Morris v. Wilford, 

1 Fr^m. E. B. 474 ; T. Jo. 104 ; 3 Eeb. 814, 840 ; 

2 Lev. 214 ; 2 Show. 46. 

Annotations .•—Raid. Topbam v. ToUier (1702), 8 Ld. Raym. 
786 ; SoUy v. Forbes (1820), 2 Biod. & Bing. 38 ; Squire 
V. Ford (1861), 9 Hare, 47. 

434. Administration after release.] — 

Mibdlbton’8 Case, No. 428, ante. 

486. Release by renouncing exeeutor — 

Validity.] — Midbleton’s Cass, No. 428, ante. 
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486. Receipt— Executor may give receipt— For 
purchase-money.] — Newton v. Metropolitan By. 
Co., No. 423, ante. 


Sub-sect. 8. — In respect op Legal Proceedings. 

A. By Executor. 

See, generally, Part V., Sect. 7, post. 

487. Right to commence proceedings.] — Grays- 
BROOE V. Fox, No. 396, ante. 

438. .] — ^Middleton’s Case, No. 428, ante. 

439. .] — The reason why an exor. is to be 

sued, but not to sue before probate is, because 
that before he does sue, he ought to publish unto 
all by the probate that he is the exor. (Doddridge. 
J.). 

The reason why an exor. shall be sued before 
probate, because that otherwise very great 
mischief might happen, for that a bad exor. would 
never then prove the will (Coke, C.J.). — Horni- 
gold V. Bryan (1615), 3 Bulst. 72 ; 81 E. R. 62. 

440. .] — Slingsby V. Lambert (1616), 

Oro. Jac. 394 ; 79 E. R. 337 ; aub nom . Lambert 
& Slinosby’s Case, Godb. 262. 

441. .1 — Wolfe v. Heydon (1618), Hut. 


30 ; 123 E. R. 1078 ; aubsequejit proceedinqHy sub 
nom. Hayton v . Wolfe (1621), Oro. Jac. 614. 
Ar^taH^ : — ^Mentd. Wangford v. Wangford (1704), 1 1 
Mod. Hop. 38. 

442. .] — Wliere an exor. brings an action 

before probate^ yet if he shows the probate upon 
the declaration it is well enough. — Duncomb r. 
Walter (1684), 1 Vent. 370 ; 3 Lev. 58 ; T. Raym. 
479 ; 2 Show. 253 ; Skin. 22, 87 ; 1 Fieem. K. B. 
639 ; 86 E. R. 238. 

Annotations: — ^Mentd. Smith v. Stracy (1703), 1 Salk. 110 ; 
Howard v. Newman (1729), 1 Barn. K. B. 315; Stivot 
V. Hopkinson (1736), 2 Stra. 1055. 

443. .] — Probate to be before declaration, 

but administration before suit begun. — Martin v. 
Fuller (1696), Comb. 371 ; 90 PI. R. 534. 

444. .] — Wangford v . Wangford, No. 

258, ante. 

445. .] — Exor. cannot bring a bill without 

showing thereby that he has proved the will in the 
spiritual ct. ; if he does, this is good cause of 
demurrer. But it is enough to alleges he has duly 
proved the will, without saying in what ct. — 
Humphreys v . Ingledon (1721),' 1 i*. Wms. 752 ; 
24 E. R. 599. 

446. .] — Comber’s Case, No. 306, ante. 

447. .] — Exor. may be sued before pro- 

bate. — Jasper v. Guosvenor (1734), Ounn. 50 ; 
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437 i. Bight to commence proceedings. ] 
— ^Where a father, intending In the 
distribution of his property to give hie 
son 100 acres of land, was induced 
by the son to exchange that land for 
the property of a stranger, the father 
paying £125 for such exchange, &; 
the son promising to repay it, so that 
it might go in the distribution for the 
rest of the family, & the father then for 
a nominal consideration conveyed to 
the son the land received in exchange : 
— Held : the exors. of the father might 
maintain an action against the son for 
the £125 as money paid to his use. — 
McBride v. 1’arnell (1835), 4 O. S. 
152.— CAN. 

437 ii. .] — ^Money paid by testa- 
tor on an agreement for the pur- 
chase of lands, which tho vendor has 
failed to complete, may bo recovered 
back by -the exors. as money had Sc 
received to the use of testator. — 
INNES V. Brown (1839), 5 O. 8. 665. — 
CAN. 

437 iii. .] — Ruitan v. Ruttan 

(1841), 4 Ont. Dig. 7169.— CAN. 

437 iv. .]— The Bank of British 

North America in England rooeived 
money there to bo transmitted to B. 
in Upper Canada, Sc sent a letter of 
credit to B. to receive the money at a 
branch of the bank in Toronto. The 
letter was taken out of the post office 
in Canada, B. having in the meantime 
died. Sc B.*8 name forged on the letter 
of credit. Sc tho money received by some 
person unknown : — Held : B.*8 extrlx. 
was entitled to recover the money from 
the bank in Toronto as money had Sc 
received to B.*b use. — Qissino v. 
Hopper (1843), 6 O. 8. 505.— CAN. 

437 V. .]— If a covenant for 

title is broken in the lifetime of the 
covenantee, no estate descends to the 
heir. Sc an action for the breach is 
properly brought by the exor. — Beok 
V. Barlow (1849), 1 All. 465. — CAN. 

487 vi. . ) — ^Testator named seven 

exors. in his will. Sc directed that If 
any of them should die or renounce 
the remaining exors. should by writing 
appoint others in their place, so that 
the same number should always exist. 
Two of the exors. named In the will 
died. Sc the survivois appointed two 
others, who were sworn as exors. Sc 
probate granted to them by the judge 
of probahM, after the original probate 


granted : — Held : those seven persons 
could sue as exors. — W rioht v . Stack - 
HOUSE (1863), 10 N. B. R. (5 All.) 450. 
— CAN. 

487 vii. .] — An exor. is oapablo 

of instituting a suit without obtaining 
a probate although ho might not bo 
able to proceed as far as decree without 
obtaining a probate. — Jambktji Nab- 
BARWANJI V. HIRJIBHAI NaoROJI (1912), 
I. L. R. 37 Bom. 158.— IND. 

437 viii. . ] — ^Mey APPA Cheti'Y v . 

SUPRAMANIAN CHKTTY (1916), L. R. 43 
Ind. App. 113.— IND. 

437 ix. .] — ^Although a charge for 

debts created by will or real estate 
in aid of tho personal estate, does not 
entitle tho exor. to sustain a suit to 
ostablish the will against the heir, 
his duty being oonfined to administer 
the assets, leaving the parties who 
become interested in tho real estate 
to work out their interests as they can, 

S et if one of the exors. is also a devisee 
1 trust, Buoh a suit is proper. — 
Finoal (Earl) v . Blake (1825), 1 
Mol. 113.— IR. 

487 X. .] — ^A., being possesBod 

of govt, stock standing in his name, died 
intestate. Sc B. obtained administra- 
tion to him. B. dlod. Sc C. obtained 
administration de bonis non to A. 
C. executed a power of attorney, 
authorising £. to sell out tho stock. 
Sc receive the amount for her, which 
he did. C. afterwards died without 
having received the proceeds of the 
sale. Sc appointed D. her exor. D. may 
recover the amotmt of the prooeods 
in an action for money had Sc received 
by E. to the use of C. — Curboib v . 
Brereton (1837), 2 Jo. Ex. Ir, 397. — 
IR. 

487 xi. .1 — ^When pltf., an exor.. 

had, after the deooaso of testator, 
made a parol letting to deft, of a house 
Sc premises, part of testator’s assets : — 
Held : the action for use Sc occupation 
was properly brought by pltf. in bis 
representative cimacity. — M’Auley v . 
Dalton (1852), 2 I. C. L. R. 542 ; 6 
Ir. Jnr. 359.— IR. 

487 xii. .) — ^An exoj*. can main- 
tain trespass for in jury to a chattel real 
of his testator done in testator’s lifetime . 
— ^Honb V. Hamilton (1874), I. R. 9 
C. L. 16.— IR. 

4S7 xUl. .)■ — Hughes v . West 

(1884), 18 L. R. Ir. 2*4.— IB. 


437 xiv. .] — Testator, an old & 

iufiriii person, went to reside with his 
nephew. Previous to ehanglng his 
residence ho had made a will in favour 
of hia niece & her childitm. Whilst, 
residing with liis nephew be assigned 
to him a deposit rt^oeipt fur a largo 
sum of money over Sc above what 
would bo a masouable charge for his 
malntonanoo. Sc being the moneys 
bequeathed under his will to his niece. 
Tho business was performed by a solr. 
unknown to testator & employed by 
the nephew. In a suit by the exor. 
of tho wlU against the nephew for the 
whole of tho amount of ttiu deposit 
receipt : — Held : tho amount must be 
delivered up to tho exor. of tho will. — 
Emerson v . Hhoktib (1881), 6 NUd. 
L. R. 289.— NFLD. 

437 XV. .] — Except lu cases of 

absolute necessity, an exor., who Is 
by law the guardian of tho interests 
of tho bouofloiaries should not undor- 
tako tho conduct of a proceeding 
which must nocessarlly be adverse t,o 
those Intorosts. — He MoCaiitiiy, [1919J 
N. Z. L. R. 807.— N.Z. 


487 xvi. .] — ^Whon tho debtor of 

deceased relies upon a ducumout 
executed by deceased as a discharge 
from liability, tho exors. of the creditor, 
unless oloarly satisfied on sufficient 
evidence that a release was intended, 
are justified in suing the debtor. — 
Van dbr Pokl’b Executohs v . 
Malan (1898), 15 8. C. 70.— S. AF. 

487 xvil. .] — Under Law 12 of 

1870, as under Proclamation 28 of 
1902 by which It is repealed, deceased’s 
estate is vested in an exor. testa- 
mentary or dative, Sc therefore such 
exor. is tho only person who h^ a 
locus standi to bring a vindicatory 
action relative to property alleged to 
form part of tho estate. Such action 
cannot bo instituted by heirs ah 
irUestaU) where no exor. has beep 
appointed. — K rige v . Scoble (1912), 
l" P. D. 814.— 3. AF. 


487 xvlll. .] — An exor., who, to 

he detriment of other creditors of tho 
state, has paid a creditor of the 
state a larger proportional share of 
ils debt than the assets of the estote 
warrant, is entitled as exor. to sue 
uch creditor for a refund of tho excess. 
-Van Wijk’s Trustee v . African 
lANKiNG Oorpn. (1912), T. P. V. 44.— 
. AF. 
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Sect 13. — Power of executor before probate: Sub- 
eect. 8, A* B. Sect 14 : 

2 Bam. K. B. 4^7 ; I^e iewp. Hard. 52 ; 04 E. R. 
1056. 

448 . .] — Wills v. Rich, No. 408, ante. 

449 . .] — An exor. as he is in autre droit, 

unless he has proved his testator’s will, is not 
entitled to bring a bill of interpleader till, as 
standing in his place he has made himself a debtor. 
— ^Mitchell v. Smart (1747), 3 Atk. 006; 26 
B. R. 1149. 

460. .]— Anon. (1772), No. 397, ante. 

461. .] — Smith v. Milles, No. 432, ante. 

462. .]“-Pltf. sued as exor., & in his de- 

claration made profert of the letters testamentary 
in the usual form, which states “ whereby it 
appears to the ct. here that pltf. is exor.,” etc. 
Deft, did not demand oyer, but pleaded that pltf. 
never was nor is exor. ” in manner & form ” as 
alleged in the declaration. Pltf. replied that he 
was, & continued to be exor. in manner & fonn, 
etc. : — Held : pltf. might recover on this issue, 
although he had not taken probate till some 
months after the declaration. — T hompson v. 
Reynolds (1827), 3 0. & P. 123. 

Annotation : — ^Refd. Meyappa Chotty v, Supramanian 

Ohotty, [1916] 1 A. C. 60.1 

463. .]--An exor. filed a bill before pro- 

bate : plea that he had not proved the will, 
allowed. — S imons v. Milman (1828), 2 Sim. 241 ; 
6 L. J. O. S. Ch. 148 ; 67 E. R. 779. 

Annotation: — ^Mentd. Jones i>. Howells (1843), 2 Hare, .342. 

464. .] — The exor. of a creditor, who is 

pltf. in a creditor’s suit, must take out a pre- 
rogative probate before he obtains the usual decree 
for an account. — Y oung v. Elworthy (1833), 

1 My. & K. 216 ; 39 E. R. 602. 

Annotations: — ^Reld. Metcalfe v. Metcalfe (1836), 1 Keen, 

74; Faulkner v. Daniel (1843), 3 Hare, 199. Mentd. 

Jones V. Howells (1813), 2 Haro, 342. 

466. Present law.] — To an action on an 

indenture, whereby deft.' covenanted to pay R., 
pltf.’s testator, £700, deft., after setting out on 
oyer the will & probate granted by the Archbishop 
of Canterbury, pleaded that R. died in the parish 
of L., &, at the time of his death, was resident & 
had the indenture in that parish ; that the parish 
of L. was a royal peculiar, & out of the jurisdiction 
of the Archbishop, by reason whereof the proving 
the will & granting probate of the goods of R., in 
respect of the debt & cause of action, of right be- 
longed to the Queen & not to the Archbishop ; 
that the will was never proved before, nor were 
letters testamentary of R. ever granted by the 
Queen ; & the letters testamentary so produced 
in ct., & granted by the Archbishop, were of no 
effect against deft, in respect of the debt & cause 
of action ; & save as aforesaid, by the granting 
of those letters testamentary, pltf. never was exor. 
of R. On special demurrer : — Held: (1) the plea 
was properly pleaded in bar of the action generally ; 
(2) it did not amount to an argumentative plea of 
ne unquea exor. 

Though it is true that an exor. may bring an 
action before he has obtained probate, yet that is, 
provided he produces the probate at the proper 
time when the law requires him to do so, viz. 
when he declares makes profert, & deft, craves 
oyer of it (Parke, B.). — Easton v. Carter (1850), 
6 Exch. 8 ; 1 L. M. & P. 222 ; 19 L. J. Ex. 173 ; 
14 L. T. O. S. 468. 

466 . .] — Newton v. Metropolitan 

Ry. Co., No. 423, ante. 

467 . .1 — ^Meyappa Chetty v. Supra- 

manian Chetty, No. 403, emte. 

458. Necessity for production of probate before 


Administrators. 

conclusion of proceedings.] — D uncomb v. Walter., 

No. 442, ante. 

469. .] — (1) Where an exor., before pro- 

bate, files a bill, & afterwards proves the will, 
such subsequent probate makes the bill a good one. 

(2) In a bill for an account of the personal 
estate of S., though the person who has a right 
to administer to S. be a party, yet this is not 
sufficient, without administration actually taken 
out. — Humphreys v. Humphreys (1734), 3 P. 
Wms. 349 ; 24 E. R. 1096. 

Annotations: — As to (1) Refd. Simons v. Milman (1828), 2 

Sim. 241. As to (2) Refd. Bateman v. Margerison (1848), 

6 Hare, 496 ; Creasor «. Hobinson (1851), 14 Beav; 689. 

Generally, Mentd. Lowe v. Farlio (1817), 2 Madd. 101. 

460. .] — Young v. Elworthy, No. 454, 

ante. 

461. .] — Easton v. Carter, No. 465, ante. 

462. Stay of proceedings until probate 

produced.] — Pltf., suin^ as exor., having admitted 
that he liad not obtained probate of testatrix’s 
will, the ct., in exercise of its general common law 
jurisdiction to prevent an abuse of its process ^ 
stayed the proceedings until probate should bo 
taken out, & reasonable notice thereof given to 
deft.— Webb v. Adkins (1854), 14 O. B. 401 ; 
2 C. L. R. 702 ; 23 L. J. 0. P. 96 ; 22 L. T. O. S. 
260 ; 2 W. R. 225 ; 139 E. R. 165. 

Annotations: — Folld. Tam v. Commercial Bank of Sydney 

12 Q. B. D. 294. Mentd. Sim v. Edwards (1854), 
Li. R. 749 ; Penarth Harbour, etc. Co. v. Cardiff 

Watenvorkfl Co. (1860), 7 C. B. N. S. 816. 

463. .] — Testatrix, having indorsed 

&> delivered a bill of exchange to her bankers for 
collection at maturity, died before the bill became 
due, & her exors., before probate of the will was 
granted, sued the bankers for a return of the bill 
or its value. Defts. were always willing to pay 
over the proceeds of the bill to pltfs. upon pro- 
duction of probate : — Held : all proceedings in the 
action ought to be stayed until pltfs. obtained 
probate. — Tarn v. Commercial Bank op Sydney 
(1884), 12 Q. B. D. 294 ; 50 L. T. 365 ; 32 W. R. 
492. 

464. .] — Meyappa Chetty v. Supra- 

manian Chetty, No. 403, ante. 

465. Action founded on possession.] — If an 
exor. bring trover upon the possession of his 
testator, upon not gufity, ho shall not be put to 
prove himself exor. ; but otherwise, if he had 
brought it upon his own possession (Holt, C.J.). — 
Blainpield V. March (1702), 7 Mod. Rep. 141 ; 

1 Salk. 285 ; 87 E. R. 1160. 

Annotation : — Mentd. Leake v. Loveday (1842), 4 Man. & Q. 

972. 

466. .] — ^A sheriff’s officer had wrongfully 

seized under a fi. fa. against A. a horse belonging 
to B. The horse was sold by the sheriff, & the 
money paid over to the officer. B. brought an 
action against the officer for money had & 
received to recover the amount. It appeared that 
the horse had belonged to her husband, but that 
after his death she had provided for its keep. No 
letters of administration were i>roduced : — Held : 
this was sufficient evidence against a wrongdoer, 
to entitle ber to lecover in an action for money 
had & received. — Oughton v. Sepiings (1830), 1 
B. & Ad. 241 ; 8 L. J. O. 8. K. B. 394 ; 109 E. R. 
776. 

Annotation: — Cosfd. White v. MuUett (1851), $ Exob. 713. 

467 . Cause of action arising before probate — 
Action of trespass.] — An exor. shaU have an action 
of irespasb, vi et armiSf before seisin, because he 
has a property, being made exor., the ct. clear of 
opinion that this action of trespass well lies, 
otherwise an administrator may trice any exor. 
by getting the goods into bis hands before probate 
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Part I. — ^The Office of Executor or Administrator. 


of the will. — ^F isher r. Young (1614), 2 Bulat. 
268 $ 80 E. B. 1113. 

468. Bankruptcy i^ocecdings — ^Right to present 
petltlon.1 — A commission of bkpi. may sup- 
jiorted oh a debt due to the petitioning creditor in 
the character of exor., although he have not 
obtained a probate on a sufficient stamp at the 
time when the commission issued, if he afterwards 
obtains a valid probate, for that has relation back 
to testator’s death. — Booers v. James (1810), 7 
Taunt. 147 ; 2 Marsh. 426 ; 129 E. B. 69. 
Annotations : — ^Ajpid. Be Drakoly, A'ar p, Paddy 
Buck, 235. Mratd. Burton v, Eirkby (1816), 2 
480 ; Hobo v, Tomblinsou (1834), 3 Dowl. 40. 


fth. 


469. .] — A commission may be taken 

out by an exor. before he has obtained probate. — 

. Re Drakebet, Ex p. Paddy (1818), 3 Madd. 241 ; 
Buck, 236 : 56 E. R. 498. 

470. Wlnding-up proceedings — Right to present 
petition.] — The exor. of a creditor of a co. is 
entitled to present a winding-up petition before he 
has obtained mobate ; it is sufficient if he has 
obtained probate before the hearing of the petition. 
— Re Masonic & General Life Assurance Co. 
(1885), 32 Ch. D. 373 ; 65 L. J. Ch. 666 ; 34 W. K. 
739. 


B. Against Executor, 

See, generally. Part VI., Sect. 7, posU 

471. Generai rule.]— Graysbrook v. Fox, No. 
395, ante, 

472. .] — Hornigold v, Bryan, No. 430, 

ante, 

473. .] — Wolfe v, Heydon (1618), Hut. 

30 ; 123 E. R. 1078 ; subsequent proceedings, sub 
nom, Hayton v, Wolfe (1621), Oro. Jac. 611. 
Annoiatum: — Mentd. Wangford v. Wangfurd (1704), 11 Mod. 

Itop. 38. 

474. .] — Wangford v, Wangford, No. 

268, ante, 

476. .] — Jasper r. Guosvenor, No. 447, 

ante, 

475 . ,] — Plea of Stat. limitations by an 

exor., testator having died in 1786, though probate 
was not taken till 1802, allowed ; the allegation 
of the bill upon a fair construction being, that 
deft, had possessed the pei'sonal estate, A there- 
fore might have been sued as exor. da son tort, 
previous V, to 1 792. — Webster v, Webster (1804), 
10 Ves. 93 ; 32 E. R. 778, L. C. 

Annotations: — Apld. Douglas v, Fonvst (1828), 4 Bing. 

686. Conid. Cooto V. Whittington (1873), L. 11. 16 Eg. 

634 : Be Lovett, Ambler v, Lindsay (1876), 3 Ch. D. 198. 

Rela. llhodes v. Smethurst (1840), 6 M. & W. 351 ; Flood 

V, Patterson (1861), 29 Boav. 205 ; Sykes v, Sykes (1870), 

L. K. 5 C. P. 113 : Boatwright v, Boatwright U873), 

L. It. 17 Eg. 71. 


477. .] — No action can be maintained 

against a party as exor. until be has taken upon 
himself to act ns such, or has proved the wil). 
Therefore, where testator died abroad more than 
six years before the commencement of the suit, 
but his exor. in this country had not proved the 
will, nor in any manner acted as exor. imtii with^ 
six years : — Beld : Stat. Limitations was no bar. — 
Douglas v, Forrest (1828), 4 Bing. 686 ; 1 Moo. 
A P. 603 ; 6 Ti. J. O S. O. P. 167 ; 130 E. R. 933. 
Annotations : — Coaid. Mobamidu Mohideon Hadjiar v, 
Pltohey. [1894] A. C. 4^. Bcfd. Rhodes v, Smethurst 
(1840), 6 M. A W. 351. Itoitd. Don v, Lippmann (1837), 
5 CL. A Fin. 1 ; Cowan v, Braidwood (1840), 0 Dowl. 26 ; 


Towns V. Mead (1855), 16 C. B. 123: Sohibsby v, Weston- 
hols (1870), L. R. 6 Q. B. 155 ; Rousillou v, Rousillon 
(^1880). 14 Ch. D. 351 ; Musurus Bey v, Qadban, (1894] 
2 Q. B. 352 ; Emanuel v. S^nnon, L1908) 1 K. B. 302 ; 
Gavin, Gibson v. Gibson, [1913] 3 K. B. 379. 


47 g, .] — Bill by a residuary legatee against 

exors. Demurrer for want of equity, on the ground 
that the bill did not allege that testator died with- 
out revoking his will, or that the exors. had proved 
the will. The demurrer was overruled, with 
liberty to defts. to plead, & for pltf. to amend. 
If exors. elect to act, they are liable to be sued 
before probate, A cannot afterwards renounce 
(Lord Lyndhurst, C.B.). — Blewitt r, Blew'Ht 
(1832), You. 641 ; 159 E. R. 641. 

479. .] — Vickers v. Bell, No. 313, oufe. 

480. .] — Re Lovett, Ambler v. Lindsay, 

No. 664, post. 

Administration suit.] — See Part VII., Sect. 2, 
post, 

481. Suit for discovery of personal estate.] — A 

bill may be brougiit against an exor. for discoveiy 
of the personal estate, before the will is proved, or 
during the litigation thereof in the spiritual ct. — 
Dulwich College v, .Iohnson (1688), 2 Vern. 
49 ; 23 E. R. 643, L. C. 

482. Application for new trial.] — A verdict 
having been found for deft., pltf. obtained a rule 
nisi for a new trial ; but deft, having died since 
the trial, the rule was drawn up calling upon “ his 
legal representatives, or their attorneys,**^ to show 
cause, & it was served upon the latter : — Held : 
cause might be shown against the rule by counsel 
instructed by the attorneys acting for the exors. 
named in the will, though there had been no 
probate. — Thomas v, Dunn (1846), 1 C. B. 139; 
136 E. R. 490. 

AnnotatUm: — Mcntd. Frocman r. Roshcr (1840), 18 L. J. 

Q. B. 340. 

488. Order to revive.] — An order to revive, 
under the 16 A 16 Viet. c. 86, s. 52, cannot bo 
obtained against exors. who have not proved the 
wiU, though it is alleged they have acted. — Joyce 
V, Rawlins (1866), 35 Jioav. 465 ; 14 W. R. 785 ; 
65 E. R. 976. 


Sect. 14.— POWER OF ADMINISTRATOR BEFORE 
GRANT. 

Sub-sect. 1. — Title op Administrator. 

484. Entirely from administration — Although 
grant not sealed.]— Newman v. Bourne (1714), 
cited in 1 Phillim. p. 178 ; 161 E. B. 953. 
Annotations: — Befd. Elme v. Da CJosta (1701), 1 I*hllliin. 

173 ; Menzlos v. Pulbrook (1641), 2 Curt. 845. 

485. •] — Comber’s Case, No. 396, ante, 

486. .] — Woolley v, Clark, No. 309, ante, 

487 . .] — Pltf., the elder brother A creditor 

of intestate, being in possession of the goods of 
intestate under a bill of sale, said that ho should 
not insist on his bill of sale, but that he should 
divide the goods with the other creditors, A he 
employed deft., an auctioneer, to sell the goods. 

After the sale by deft., the widow of deceased 
gave deft, notice, through her attorney, not to 
pay pltf., but to retain the money until the 
creditors should come in, that it might be divided 


PART I. SECT. 18, 8UB-8ECT. 8.— B. 

p. AUegaJtUm that defendant is 
exeeutor--‘^^uffieiencu of oUepoMon.)— 

Ati ill tllff StAtO* 

meat that deft, la aa exor. is 

a eulBoieiit one where deft, is sued i 
before probate.— Canadian Bank of 
OoMianoa v , Fkanou (1919), 12 
Bask. L. R. 97.— GAN. 

J. — ^voL. xxm. 


PART I. SECT. 14, SUB-SECT. 1. 

4SSI. Entirety from administration,] 
— L., the owner of the land in qneation, 
died intestate. His widow was 
appointed administratrix of his estate. 
She died without dealing' in any way 
with the land, A pltfs. were appointed 
admlnlstnitori of her estate : — Held : 


pltfs. had no title to the land, 8c a 
grant of letten* of administration of the 
unadrainistered estate of L. would be 
necessary, foUowed by a oonveyanoc 
from the new administrator to pltfs., 
before they oould get title. — National 
Thubt Co. e, Pboulx (1910), 20 Man. 
L. R. 137.— CAN. 
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SectAi* — Power 

seda, \ A» iSc B. 


rrani: Sub- 


ratably amongst them. No letters of adminis- 
tration were taken out : — Held : deft, was primd 
facie bound to account to pltf . from whom he had 
received the goods, & even if he would have been 
at liberty to set up the jua iertiit & show as a defence 
against pltf. that he was bound to account to a 
third person, still he was liable, no title being 
shown by him in any third person. — Orosskby v. 
Mills (1834), 1 Cr. M. & R. 298 ; 3 L. J. Ex. 297 ; 
149 E. B. 1093. 

488. .] — R. V, Smith, No. 400, ante, 

489. .] — Where letters of administration 

have been granted by the Ecclesiastical Ot. in pur- 
suance of a decree, the date of the letters, & not 
of the decree, will be considered as the period from 
which the title of the personal representative 
commences, — ^Bennett v. Goudb (1863), 21 
L. T. O. S. 237. 

490. .*] — Mbyappa Chbtty v, Supra- 

MANIAN Ohetty. No. 403, ante. 

491. In whom estate vests pending grant — 
Real estate.] — If J, had any transmissible estate 
in the property it must, according to the Land 
Transfer Act, 1897 (c. 65), s. 1, vest in his legal 
personal representative, &> that as none existed, 
it did not vest in deft. & her co-trustees, though 
it would do so on their taking out probate, but 
until then it remained where the law makes the 
legal estate go when a man dies intestate, i.e. in 
the heir-at-law (North, J.). — John v. John 
(1898), as reported in, [1898] 2 Ch. 673 ; on appeaL 
[1898] 2 Ch. 577, C. A. 

.‘-^nid. HewBon v. Shelley, [1913] 2 Ch. 384. 
Mentd. Marshall v, Ohartoris, [1929] 1 Ch. 620. 

Freehold property was 

purchased by the predecessors of the London 
County Council under their compulsory powers & 
the purchase-money was paid into ct. On the 
death of the tenant for life it became necessary 
to procure administration to two of her sons, &, 
in the case of one of them who disappeared in 
1883, an order giving liberty to swear his death. 
In July, 1913, an order was made dividing up the 
fund & one-sixth was made payable to each of these 
administrators the London County 

Council must pay the costs of obtaining the letters 
of administration in both cases & of the order 
giving leave to presume the death. 

(2) Until a legal personal representative is 
^pointed freehold property vests in the heir. — 
Re Griggs, Ex p. School Board for London. 
[1914] 2 Ch. 647 ; 83 L. J. Ch. 835 ; 111 L. T. 931 : 
68 Sol. Jo, 796 ; 13 L. G. R. 27 ; sub nom. Re 
Griggs, Ex p. London County Council, 80 J. P. 
35, 0. A. 

See, now, Administration of Estates Act, 1926 
(c. 23), s. 9. 

498. ^ property.] — Property is in 

the ordinary till admhiistration. — ^Manning v. 
Napp (1692)Jl Salk. 37 ; 91 E. R. 38. 
An^grfgn.^~Mentd. Dyko v. Walford (1848), 5 Moo. 

A — When a person dies in- 

state his personal estate vests temporarily in the 

President of the Probate Div. (Ohannell, J.), 

Whitehead v. Palmer, [1908] 1 K. B. 161 : 77 
L. j. K. B. 60 ; 97 L. T. 909 ; 24 


See, now, Administration of Estates Act, 1925 
(c. 23), 8. 9. 

Administrator’s bond .] — See Part II., Sect. 7, 
post. 


Sub-sect. 2. — In respect of Legal Pro- 
ceedings. 

A. By Adminiairator. 

495. Right to eommence proceedings — ^At oom- 
mon law.] — ^M artin v. Fuller, No. 443, ante. 

496. .] — Though an administration 

is not taken out, till after the filing of the bill, 
yet, if procured before a cause comes to a 
hearing, hi equity it is sufficient, otherwise at law, 
because there deft, may crave oyer of the letters 
of administration. — F ell v, Lutwidgb (1740), 
2 Atk. 120 ; Bam. Ch. 319 ; 26 E. R. 476, L. C. 

497. .] — ^The administratrix of an 

exor. cannot sue for the double value of lands held 
over after notice to quit imder a demise from 
testator, contrary to 4 Geo. 2, c. 28, without 
taking out administration de bonis non; even 
though the tenant has attorned to her. — T ingrby 
V. Brown (1798), 1 Bos. & P. 310 ; 126 E. R. 921. 

498. ,] — If an administrator shows 

that he sues for a greater value than is covered 
by the ad valorem stamp of his letters of administra- 
tion, he shows his administration to be void, & 
cannot recover. Although he sues for a doubtful 
claim. He must prove his administration, for that 
constitutes his title to recover. It will not suffice 
to sue out new letters of administration on a larger 
stamp after he has obtained Judgment. — H unt v. 
Stevens (1810), 3 Taunt. 113 ; 128 B. R. 46. 
Annotations: — ^Bivld* A.-G. v. Hop© (1834), 1 Cr. M. &; R. 

530. Held. Carr v. Robert© (1831), 2 B. & Ad. 905 ; A.-Q . 

V. Boiiwens (1838), 4 H. & W. 171 ; A.-G. v. Bruxminx 

^O^L^ V ^0^* ^ Rowe, Jacobs v. Hind (1889), 

499. .] — ^By the special memorandum 

of a declaration, it was stated, that pltf., 
administratrix, on Jan. 20, brought her bill into 
the office of the clerk of the declarations of K. B., 
according to the course & practice of the ct., Sd 
filed the same as of Michaelmas term. Plea, that 
at the time of exhibitinjg the biU, pltf. was not 
administratrix, upon which issue was joined. It 
appeared that d^. was neither an attorney, nor 
a prisoner in the custody of the marshal. The bill 
was delivered on Jan. 20. The letters of 
administration were granted on Jan. 10 : — Held : 
upon the issue joined, the verdict was properly 
found for pltf. the latter having been adzninistra- 
trix at the time when the bill was exhibited. — 
Wooldridge v. Bishop (1827), 7 B. O. 406 ; 6 
L. J. O. S. K. B. 101 ; 108 E. R. 774 ; sub nom. 
Wooldridge v. Wooldridge, 2 Man. & Ry. K. B. 
431, n. 

600. .] — ^An administrator cum testa- 

menio annexe, cannot declare before administra- 
tion is granted. — ^P hillips v. Hartley (1827), 3 
0. & P. 121, N. P. 

501. ,] — L. was possessed of furni- 

ture & other property, A on his death intestate, 
in 1827, the furniture was removed by his widow 
to another house, in which idie resided, until her 
death in 1882, with her daughter E., & continued 


PART 1. SEOT. 14, SUB-SEOT. 2.— A. 


.be rule . 

penon is ent. — » wu 

administration he may be^ an action 
as administrator before he has fully 
clothed himself with that character ; 


but the same dootrine does not apply 
where the person immediately entiued 
to obtain administration is not the one 
who begins the action. — O babd e. 
Rak (1889), 18 O. B. 371.— CAN. 

r. .1 — The Nnidish chancery 

rule allowing an action to be — 


tained by an administrator in his 
representative capacity before grant, 
so long as he was able to prove a giant 
at the hearing, will not be applied to 
actions brought under Fatal Aooidenta 
Act, 1920.— Bubuxoton v. OBANn 
Trunk Paoifio Rt. Go., (10231 4 
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duxing that period to use the furniture. In Oct. 
1829, the widow caused the furniture to be valued, 
in o^er to her taking out administration to L., 
which she afterwards did. In 1838, the furniture 
was sold by deft., who had married another 
daughter of L., with E.*8 concurrence. 

In 1840 disputes having arisen about the dis- 
tribution of the proceeds E. took out administra- 
tion to her mother : — HM : E. coidd not maintain 
trover for the furniture, without having taken out 
administration de bonia non to L. — Eluott v. 
Kmsp (1840), 7 M. &; W. 806 ; 10 L. J. Ex. 321 ; 
161 E. R. 783. 

AnnolaHona : — ^Refd. Fyson «. Chambora (1842). 11 L. J. £x. 

190 : Jeltriae v, G. W. Ry. (1866), 6 E. B. 802 ; Barclay 

V, Owen (1889), GO L. T. 220. Mentd. Rc Beverly, Watson 

V. Watson. [1901 J 1 Ch. 681. 

502. Action founded on possession.] 

— ^M., the owner of certain goods, put O. into 
possession of them, who remained so until & after 
the death of the owner, who died intestate. After 
M.’s death, deft, sold the goods by the desire & as 
the property of C., who h^ previously committed 
an act of bkpcy., of which deft, was cognisant. 
The intestate^s goods had not been administered, 
& the ordinary had not claimed them. 

In an action by the assignees of G. for the con- 
version of the goods : — Held: deft, was not entitled 
to sot up the right of the ordinary to the goods ; 
^ therefore, that deft, could not insist that the 
property was not shown to have been in the order 
& disposition of the bkpt. with the consent of Uie 
true owner. — White v. Mullett (1861), 6 Exch. 
713 ; 20 L. J. Ex. 291 ; 17 L. T. O. 8. 146 ; 155 
E. R. 732. 

508. Application for new trial.] — 

Where pltf. has died since the trial. Semole : 
a rule for a new trial cannot be moved for without 
letters of administration being first taken out. — 
Lloyd v. Ooleby (1859), 5 C. B. N. 8. 667 ; 141 
E. R. 208. 

604. Present law.] — An adminis- 

trator cannot sue in the K. B. Div. until he has 
obtained letters of administration. — Tattersuall 
V. Ashworth (1903), cited in Yearly Practice of 
Supreme Court for 1925, at p. 11. 

— .1 — Meyappa Ohbtty V. 

Chbtty, Wo. 403, ante, 

500, In equity.] — Fell v , Lutwidgb, No. 

496, ante, 

507. .] — A bill may be filed as 

administrator by a person who afterwards takes 
out administration. — Moses v, Levi (1839), 3 
Y. & C. Ex. 359 ; 100 E. R. 741. 

508. Necessity for production of 

grant before conclusion of proceedings.] — A bill 
having been filed by a party as administratrix, 
who had not taken out letters of administration, 
deft, pleaded that fact, & pltf. replied, & after- 
wards took out letters of administration : — Held : 
the fact, that administration was not granted to 
pltf. until after she had replied to the plea, did not 
Delude her from having a decree at the hearing. — 
Davies t;. Coleman (1839), 8 Jur. 948. 

609. .]— A biU was filed to 

administer testator’s estate by his six infant 


chUdien. The exor. of testator, who was deft., 
died. A supplemental bill was filed by two of 
pltfs. who had come of age, alleging that they had 
taken out administration to the exor. The other 
pltfs. also filed a supplemental bill alleging that 
administration had bi^n panted to the two adult 
pltfs. Defts. to the latter bill put in a plea averring 
that letters of administration had not been wanted 
at the time the bill was filed, though it was aomitted 
they had since been obtained : — HM : it was 
sufficient if administration was granted before the 
hearing of the cause & the plea was untenable. — 
Horner v , Horner (1853), 23 L. J. Ch. 10 ; 22 
L.T.O.S. 115; 2W.R.47. 

Cause of action arising before grant — Action of 
contract.] — See Sub-sect. 3, B. (6), poat. 

Action of tort.] — See Sub-sect. 3, B. (c), 

poat. 

B, Againai Adminiatraior. 

510. Suit for account of personal estate of 
intestate — Person having right to administer being 
party.] — Humphreys v , Humphreys, No. 459, 
ante, 

511. Application for new trial.] — Shoman v , 
Allen (1838), 1 Man. & G. 90, n. ; 133 E. R. 262. 
AnnotaJtion : — ^Iwd. Thomas v, Dunn (1846), 1 O. B. ISU. 

512. Proceedings to place administrator on 
list of contributories.] — The brother of a share- 
holder who died intestate was allowed bv the 
CO. to receive dividends on intestate’s shares, 
without administering to his estate on his siming 
receipts as representative of intestate : — Held : 
it was not competent for the master, upon a notice 
to the brother that his name was intended to be 
inserted on the list of contributories in his repve- 
sentative character to insert his name as a con- 
tributory without qualification. — Be North OB'* 
England Joint Stock Banking Co., Ex p, 
Glaholm (1849), 1 H. & Tw. 121 ; 18 L. J. Ch. 
147 ; 12 L. T. O. 8. 306 ; 13 Jur. 75 ; 47 E. R. 
1351 ; aub nom, Glaholmb’s Case, 1 De G. & 8m. 
683, L. C. 


I Sub-bect. 3. — Doctrine of Relation Back. 

A. In General, 

518. General rule — Exists solely to protect 
estate.] — The doctrine of relation, by which the 
letters of administration are held to relate back 
to acts done between the death of intestate, & 
the taking out of the letters of administration, 
exists only in those cases where the act done is for 
the benefit of the estat^e. 

The widow of an intestate remained in the posses- 
sion of her husband’s property for some time after 
his decease. IntestateB son did not interfere in any 
way with the property, which was seized under a writ 
of fi,fa. issued against the widow. The sou after- 
wards took out letters of administration : — Held : 
(1) there was no evidence of the administrator’s 
assent to the widow’s taking the property ; (2) if 
such an assent could be implied, the estate was 
not bound by it, as the act to which the assent was 


D. L. R. 334 : 2 W. W. R. 1161.— 
CAN. 

B. .] — B.. beUevhig X. died 

intestate, took out admlnlstratloii 
Intentate to him, A oommenoed an 
action as aueh administrator against 
G. C., who bad been aware that X. 
left a will, appointing him exor. 
declared that fact for the first time in 
bis defence, it tbsreapon B. took out 
administration with the will annexed, 
L. having renonneed, it son^t to 


I amend the pleadings aooordingly : — 
Hdd : B. ’s application must be refused. 
' as at the date of the issue of the writ 
I she had no title to sue.— Cubed v , 
\ Cbebd, [1913] 1 I. R. 48.— IR. 

PART L SECT. 14, 8UB-8E0T. 2.— B. 

t, Qtneral rule.] — Administrators 
are not liable to be sued before letters 
of administration have been takaiovt, 
Javsox (1902), T. H. 98.— 


I a. .J — Muter & Stone r. 

' Spakoenbebo (1834), 2 Men. 457. — 

S. AF. 

PART 1. SECT. 14, kUB-SECTr. 8.— A. 

b. General rule.} — Letters of ad- 
ministration when obtained relate 
back to the death, St it is sufficient if 
pltf. suing as administrator qualifies 
before the trial. — T rice v , Robinson 
(1888), 16 O. R. 483.— CAM, 

P 2 
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Sect. 14 . — Potoer of adminiatraior before grant : 8vb- 
sect, 3 , A. B. (o), j b) (c).] 
given did not benefit the estate. — ^Morgan v» 
Thomas (1853), 8 Bxch. 302 ; 22 L. J. Ex. 162 ; 
20 L. T. O. S. 226 ; 17 Jur. 283 ; 165 E. R. 1302. 
Annotation :—A8 to (1) Be!d. Dalton v, Angus (1881), 6 

App. Cas. 740. 

.] — Compare No. 530, post. 

Application of doctrine.]— Sub-sect. 2, B., 
post. 

B. Application of Doctrine. 

(a) In General. 

614. General rule.] — ^Anon. (1588), .S Leon. 107 ; 
74 E. R. 630. 

616. .] — Where a party at the time of the 

misapplication of a trust fund was, as the ct. 
assumed, cognisant of the fact, but had then no 
right or interest whatever in the fund, & afterwards 
acquired such right as administrator to the cestui 
que trust : — Held : his rights as administrator were 
not affected by such assumed previous knowledge 
on the ground of acquiescence. — Re Clarke, Ex p. 
Smith (1841), 2 Mont. D. & De O. 113, Ot. of R. 

616. .] — In an action of ejectment by an 

administrator, to recover possession of land leased 
to the intestate, it was first proved that the lease 
had been burnt, & then that the intestate had been 
in possession, & had paid rent. It was then proved 
that pltf. had mortgaged the land in question to 
deft., but prior to his title as administrator : — 
Held : pltf. was not estopped from recovering by 
i*eason of the mtge. — Meoters v. Brown (1803), 
1 H. & 0. 080 ; 1 New Rep. 307 ; 32 L. J. Ex. 138 ; 
7 L. T. 795 ; 9 Jur. N. S. 410 ; 11 W. R. 429 ; 168 
E. R. 1000. 

517. .] — Hill v. Curtis, No. 000, post. 

518. Acquisition of settlement by residence.] — 
A sole next of kin has such an equitable interest 
in a leasehold tenement of intestate, that she gains 
a settlement by residing 40 days in the same parish 
after intestate’s death, before administration 
granted to her. It matters not that the widow of 
intestate survived him, if she died afterwards 
without having taken out administration, leaving 
the other sole next of kin to intestate. But no 
settlement is gained by the mere relation back 
to the death of the intestate of the letters of 
administration when granted, taken out only 
eighteen days before the next of kin parted with 
her interest in the leasehold ; so as to connect the 
residence for those eighteen days with a residence 
by such next of kin in the same parish for more 
than forty days, after the deaths of the intestate 
& his widow, before such administration granted. — 
R. V. Horsley (Inhabitants) (1807), 8 East, 405 ; 
103 E. R. 398. 

Annotations: — Oonsd. Tn the Goods of Pryse, [1904] P. 301. 

B^d. Barnett v. Qulldford (18.5fi), 11 Exch. 19. Mentd. 

Tinner v. Barnes (1802), 2 B. & S. 435. 

(6) To Contracts. 

519. General rule.] — Kenrick v. Burges (1683), 
Moore, K. B. 126 ; 72 E. R. 483. 

Annotations: — Oonid. Morgan v. Thomaa (1853), 8 Exch. 

302. Reid. Norwich City v. Johnson (1685), 2 Show. 

457 ; HiU V. Curtis (1865), L. B. 1 Bq. 90. Mentd. Cross 

V. Gardner (1688), 1 Show. 68. 

520. .] — Pltf. was the widow of the lessee 

of the house, So took out administration between 
the date of the agreement, & the day when it was 


to be performed : — Held : a plea denying her 
possession of the premises So goods, as alleged in 
the declaration, put in issue her title at the date 
of the agreement. So that upon such issue pltf. 
must faR, notwithstanding the subsequent grant 
of administration. — ^Bacon v. Simpson (1837), 3 
M. So W. 78 ; Murp. & H. 309 ; 7 L. J. Ex. 34 ; 
160 E. R. 1064. 

Annotations: — ^Refd. Tharpe v. Stallwood (1843), 7 J. P. 
400. Mentd. Gwynne v. Davy (1840), 1 Man. & O. 857. 

521. Right to repudiate agreement — For sur- 
render of term for years vested In intestate.] — 

lessee of premises, under a covenant of re-entry 
if the rent should be in arrear twenty-eight days, 
died in bad circumstances. So his brother became 
exor. de son tort. B., his brother, agreed with the 
landlord to give him possession, & suffer the le^e 
to be cancelled on his abandoning the rent, which 
was twenty-eight days in arrear. B. afterwards 
took out letters of administration : — Held : the 
agreement of B., as exor. de son tort, did not con- 
clude him as rightful administrator, nor give a 
right of possession to the landlord who had entered 
under the agroement, but who had not made any 
formal claim in respect of the forfeiture nor taken 
a regular surrender of the lease. — Doe d. Hornby 
V, Glenn (1834), 1 Ad. So El. 49 ; 3 Nev. So M. K. B. 
837 ; 3 L. J. K. B. 161 ; 110 E. R. 1126. 
Annotations : — Consd. Metters v. Brown (1863), 1 H. & C. 
686. Mentd. Leggott v. G. N. liy. (1876), 35 L. T. 334. 

522. Right to enforce agreement — For sale of 
goods.] — P. having sent a quantity of goods to 
Fernando Po for sale, died intestate ; So after his 
death defts. purchased the goods from the agent 
of intestate there, who sold them for the benefit of 
intestate’s estate ; subsequently to the sale, pltf. 
took out letters of administration to intestate. So 
now sued defts. for the price of the goods : — Held : 
the action was maintainable ; the title of an 
administrator, though it did not exist until the 
grant of administration, related back to the time 
of the death of intestate so as to entitle the 
administrator to sue in assumpsit for goods sold 
So delivered ; So as the act of the agent was ratified 
by pltf. after he became administrator, it was no 
objection that the intended principal was unknown 
at the time to the person who intended to be the 
agent. — ^Foster v. Bates (1843), 12 M. So W. 220 ; 
1 Dow. So L. 400 ; 13 L. J. Ex. 88 ; 2 L. T. O. S. 
160 ; 7 Jur. 1093 ; 152 E. R. 1180. 

Annotations: — Consd. Hill v. Chirtis (1865), L. B. 1 £q. 90 

Baker v. Blaker (1886), 55 L. T. 723 ; In the Goods of 
Pryso, [19041 P. 301. Beld. Holland v. King (1848), 6 
C. B. 727 ; Welchman v. Sturgis (1849), 13 Q. B. 552 ; 
CtOBBfleld V. Such (1853), 1 C. L. K. 668 ; Morgan v. 
Thomas (1853), 22 L. J. Ex. 152 ; Bodger v. Arch (1854), 
10 Exch. 333 ; Thome v. Tilbury (1858), 27 L. J. Ex. 407 ; 
Ellis V. EUis, [1905] 1 Ch. 613. Mentd. Copner v. Conner 
(1852), 19 L. T. O. S. 67 ; Pemberton v. Chapman (1858), 
E. B. & E. 1 056 ; Durant v. Roberts Sc Keighley, Maxstead, 
[1900] 1 Q. B. 629. 

523. For payment of debt — Payment of 

interest before grant — Acknowledgment of debt 
within Statute of Limitations.] — Payment of 
interest on a promissory note to an administrator, 
who had omitted to take out administration in the 
diocese in which the note was a bonum notabilCt 
held a sufficient aclmowledgment of debt to defeat 
a plea of above statute. — Clark v. Hooper (1834), 
10 Bing. 480 ; 4 Moo. So S. 363 ; 3 L. J. G. P. 159 ; 
131 eTr. 081. 

Annotations : — Retd. Bodger v. Arch (1854), 10 Exch. 333 ; 
Baker t>. Blaker (1886), 55 L. T. 723 ; Stamford, Spalding 


PART I. SECT. 14. SUB-SECT. 3.— 
B. (a). 

5141. General ruled — Hill v. Ziy- 
MACK (1908). 7 C. L. R. 852.— AUS. 

61411. .] — The title of an 

administrator when acquired by lettera 


of administration have relation back 
to the date of the decease of intestate, 
so as to vest in such administrator 
from the death of all the goods So 
chattels of deceased. — D or d. PRenber- 
OABT V, Beer (1863), 4 Nfld. L. R. 751. 
— NPLD. 


PART 1. SECT. 14. SUB-SECT. 8.— 

B. ( 1 ). 

o. RioM to enforce agreement — 
For benefU of estate— Executor de son 
tort acting in oapacitu of administrator.} 
— ^A contract made by the exor. de son 
tort, which appears to have been tor 
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'ft Boston BanJdnff CJo. o. Smith, [1892 J 1 Q. B. 765 : 

Lloyd V. Cooto ftBall, [1915] 1 K. B. 842. 

524. ; — In 1833, pltf. married, at 

which time his wife was the holder of a promissory 
note made by deft., ft which had been given to her 
whilst TOle. In 1834, pltf.’s wife died, after 
giving birth to* a child. It was then agreed between 
pltf., who claimed the note as the representative 
of his late wife, ft deft., that the latter [mould main- 
tain the child, ft that in consideration thereof deft, 
should receive the rents of certain cottages which 
liad been the property of pltf.’s wife, ft that ho 
should also retain the interest to become payable 
on the note. In 1839, deft, signed an indorsement 
on the note, to the effect that all interest on the 
note was then paid. Deft, continued to maintain 
the child to the time of its death in 1848. In 1853, 
letters of administration were granted to pltf. ; ft 
subsequently, in the .same year, pltf. brought the 
action on the note : — Held : (1 ) the agreement 
between pltf. ft deft., that the future maintenance 
of the child should be taken in part payment of 
the interest upon the note, & which had been acted 
upon within six years before action brought was 
a sufficient payment of interest within Statute of 
Frauds Amendment Act, 1828 (c. 14), s. 2 ; (2) the 
contract being with a person acting on behalf of 
intestate’s estate, ft for its benefit, the administra* 
tion had relation back to what was done after the 


death of intestate, ft before the grant of letters of 
administration so as to entitle pltf. to sue as 
administrator on a promise made to him as such. — 
Bodger V, Arch (1854), 10 Exch. 333 ; 2 (1. L. R. 
1491 ; 24 L. J. Ex. 19 ; 24 L. T. O. S. 9(3 ; 150 
E. R. 472. 

Annotations : — As (6 ( 1 ) Reid. Amos v. Smith (1862), 1 H. & 
C. 238 : Mabcr v. Mabor ( 1867 ). L. H. 2 Kxch. 1.^3. As to 
( 2 ) Oonsd. Baker v. Blakor ( 1886 ), 55 L. T. 723 . (JenerallVt 
Mentd. Kregorv. HoUiiis (1013), 100 L. T. 225 . 


525. For compromise.] — Pltf. in an action 

liaving, at the instance of deft., consented to a com- 
promise of the action, pltf.’s solrs. suggested that 
deft, should make an oiler of a money payment in 
satisfaction of pltf.’s interest in certain property 
which was the subject of the action. Deft.’s 
solrs. asked pltf. to name a sum which he would 
accept. A few days later pltf. died intestate. 
His daughter thereupon instructed pltf.^ solrs. to 
agree to a compromise of the action on payment 
by deft, of £500. Deft.’s solrs. replied that deft, 
would pay £450 in discharge of all claims. This 
offer was accepted by pltf.’s daughter. 

It was then arranged that a summons should 
be taken out by consent, staying all further pro- 
ceedings in the action on the terms agreed upon. 

Shortly afterwards deft.’s solrs. stated that, 
deft, having discovered the property to be less 
valuable than he originally believed it was im- 
possible for him to pay £450. 

Pltf.’s solrs. declined, however, to vary the terms 
of the compromise. letters of administration to 
pltf.’s estate were subsequently granted to his 
daughter, ft an order was m^e that the proceedings 
in the action should be carried on by her as pltf. 

A sununons was then taken out, on behalf of 
pltf. to stay all further proceedings in the action on 
the terms agreed upon. 

Deft, refused to consent to such summons : — 
Held: the administration related back to the 
date of the death of pltf. intestate, ft the pltf.’s 
daughter was entitled to enforce the agreement to 


compromise the action, although the same had been 
entered into before the grant of administration. — 
Baker v. Blaker (1886), 55 L. T. 723. 

523. Money applied by stranger before grant in 
payment of debts, etc. — Right to bring action 
against stranger for money had ft received.] — 
\^ere money belonging to an intestate at the time 
of his death, or due te him ft paid in after his death, 
or proceeding from the sale of his effects after his 
death, has, before grant of administration, been 
applied by a stranger to the payment of intestate’s 
debts ft funeral expenses, the administrator may 
recover it from such strainer as money had ft 
received to his use as administrator ; the letters 
of administration relating back, for that purpose, 
to the death of the intestate. — Welchman v. 
Sturgis (1849), 13 Q. B. 552 ; 18 L. J . Q. B. 211 ; 
13 L. T. O. S. 91 ; 13 Jur. 388 ; 116 E. R. 1374. 

(c) To Torts. 

527. Trover — Goods taken before grant.] — 

Letters of administration relate back to the time 
of the death of intestate, ft an administrator may 
therefore bring trespass or trover ft conversion for 
goods of intestete taken by one before the grant. — 
lA)NG V. Hebb (1652), Sty. 341 ; 82 B. R. 760. 
Annotations : — Consd. Tbarpe v. StalUvood (1843), 1 Dow. & 

L. 24. Refd. Foster r. Bates (1843), 1 Dow. & L. 400 ; 

Jn me Goods o/Pryse. [1904] P. .301. 

523. .] — If a widow, after the death 

of her husband, seize his goods without taking 
letters of administration, although she after- 
wards dispose of them by will, or otherwise, yet 
ho that takes out letters of administration to 
the husband, may bring trover for these goods ; 
for an administrator may have trover for goods 
taken after the death of intestate, ft before 
administration committed ; ft although he declares 
of goods taken out of his own possession, whereas 
they were taken before he was administrator, yet 
it is good enough, for the administration shall have 
relation to the death of the intestate (Holt, O.J .). — 
Anon. (1697), Comb. 451 ; 90 E. R. 585. 

529. With administrator’s consent.] 

— Administrator cannot bring trover for any 
thing taken by his own consent before administra- 
tion granted. — ^Whitehall v. Squire (1703), 3 
Salk. 161 ; 1 Salk. 205 ; Carth. 103 ; Holt, K. B. 
45 ; 3 Mod. Rep. 276; Skin. 274; 91 E. R. 752. 
Annotations Mountford v. 01b»*on (1804). 4 EaBt, 

4H. Refd. Mit.rholl v, Moorman (1826), 1 Y. ft J. 21 : 

Looey r. Walrond (1837), 3 Hodg. 216 : Foster r. BatcH 

(1843), 13 L. J. Ex. 88; Morgan v, Thomas 0853), 8 

kxch. 302 ; Mutters v. Blown (1863). 32 L. J. Ex. 138 ; 

WiUiam? v. HepenstoU (1874), 22 W. It. 412. Mentd. 

Bailey v. WUson (1744), 9 Mod. Hop. 473. 

530. .]— Stewart v. Edmonds 

(1828), cited in Williams on Executors, 11th cd. p. 
317, n. 

Annotation : — ^Retd. Morgan v. Thomas (1853), 8 Exoh. 302. 

531. .] — Deft, who had taken a farm under 

a person in possession, ft claiming as devisc^e under 
a wiU, ft had paid for manure, etc., under a valua- 
tion according to the custom ; — Held : liable for 
the value to pltf. who had afterwards taken out 
letters of administration, the will having turned 
out to be invalid ; but liable only in trover. — 
Searson V. Robinson (1860), 2 F. ft F. 351, N. P. 

582. Trespass — To goods.] — Long v . Hebb, No. 
627, ante. 

633. .] -An administrator may main- 

tain trespass for acts done after the death of 


the benefit of the estate, will be enforced 
against him, by relation back, when 
acting in the capacity of administrator. 
--Morbat V. Hunbo (1916), 49 N. S. H. 
601.--CAN. 


PART I. SECT. 14, SUB-SECT. 8.- - 
B. (c). 

d. Replevin of goods — Taken before 
grant, h-^he title of an administrator 


I relates back to the death of intestate, so 
as to enable him to replevy Mods taken 
before tho grant of adminlstratiou.^ 
Dkal V. PoTTKA (1867), 26 U. C. 11. 
578.>-0AN. 
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Executors aed Ai>minisira.tobs. 


Sect* 14 . — Power of adminiairaior before grant : Syb- 
aect, 8, B. (c). Sect, 16: Sub-aeci. 1, A. & B. 
(g) i>J 

intestate, & before the grant of administration. — 
Tharps v. Stallwood (1843), 6 Man. & G. 700 ; 
1 Dow. & L. 24 ; 6 Scott, N. R. 715 ; 12 L. J. C. P. 
241 ; 7 J. P. 400 ; 7 Jur. 492 ; 134 B. R. 766 ; 
aub nom. Sharps v, Stallwood, 1 L. T. O. S. 1 10. 
Annotations :—Conad» Foster v. Bates (1843), 1 Dow. 8c L. 
400 ; Barnett e. OuUdford (1855), 11 Exob. 19. Reid. 
Welchman v. Stnrffls (1849), 18 L. J. Q. B. 211 ; In the 
Goods of Piyse, [1904] P. 301. Mentd. Litchfield v. Heady 
(1850), 5 Exch. 939 ; Ocean Accident Sc Guarantee Corpn. 
V. Ilford Gas Co., [1905] 2 E. B. 493 ; Isaacs v. Hobhouse, 
[1919] 1 E. B. 308 : EUiottv. Boynton, [1924] 1 Ch. 236. 

584. To leaseholds.] — Senible : the rule 

of law, that the title of an administrator has rela- 
tion to the death of intestate so as to enable him 
to recover for injury to personal chattels prior to 
the grant of administration applies also to leasehold 
property, but in that case he must first enter. — 
Barnett v. Guildford (Earl) (1855), 11 Exch. 
10 ; 3 0. L. R. 1440 ; 24 L. J. Ex. 281 ; 25 L. T. 
O. S. 85 ; 1 Jur. N. S. 1142 ; 3 W. R. 406 ; 166 
E. R. 728. 

Annotaiions: — Mentd. Dunlop v, Maoedo (1891), 8 T. L. R. 
43 ; Ocean Accident & Guarantee Corpn. v. Dford Gas 
Co., [1905] 2 E. B. 493 ; Elliott v. Boynton, [1924] 1 Gh. 
236. 

535 . Against realty — Appointment of 

receiver.] — In the Goods of Pryse, No. 62, ante. 


Sect. 15.— EXECUTOR DE SON TORT. 

SuB-SBCT. 1 . — ^What Acts constitute Person 
Executor db son tort. 

See^ now, Administration of Estates Act, 1025 
(c. 23), 8. 28. 

A. In General. 


588. Whether acts sufficiently proved — Question 
of fact.] — ^Padgbt V. Priest, No. 559, post. 

Intermeddling— Generally.] — See Sub-sect. 1, B., 
poat. 

589. By next of Wn.] — ^Aceerley v. Old- 

ham dt Wilbraham (1811), 1 Phillim. 248 ; 161 
E. R. 974. 

540. Acts of necesslj^ — General rule.] — Long 
^ Fbaver V. Symes A; Hannam, No. 308, ante. 

541. Giving directions de appropriating 

sum for funeral — By party intending to take out 
administration.] — Laury v. Aldrbd & Edmonds 
( 1612), 2 Brownl. 183 ; 123 E. R. 886. 

542. .] — Harrison v. Rowley, No. 

307, ante. 

548. .] — The mere interference to 

order the funeral of the intestate, k, the payment 
for it, out of money received on account of a debt 
due to her, will not make a person exor. de aon 
tort ; but whether he has made himself so by the 
receipt of more money than is reasonably sufficient 
for the funeral expenses, regard being had to the 
condition in life k circumstances of the deceased, 
is a question for the jury.— C amden v. Fletcher 
( 1838), 4 M. & W. 378 ; 1 Horn k H. 301 ; 8 
L. J. Ex. 17 ; 3 Jur. 57 ; 150 E. R. 1476. 

544. Preservation of goods of deceased.] 

— ^Laury V. Aldred k Edmonds (1612), 2 Brownl. 
183 : 123 E. R. 886. 

B. Particular Acts. 

(a) Taking Possession and Disposing of Goods of 
Deceased. 
i. In General. 

545. General rule.l — The giving of a receipt for 
the payment of a debt due to testator is sufficient 
to charge a man as exor. — S toees v. Porter 
( 1558), 1 And. 11 ; 2 Dyer, 166 b ; 73 B. R. 364. 


586. General rule.] — If H. gets goods of an 
mtestate into his own hands after administration 
is actually granted, it does not make him exor. 
of his own wrong ; but if he gets the goods into 
his hands before, though administration be granted 
afterwards, yet he remains chargeable as a wrongful 
exor., unless he delivers the goods over to the 
administrator before the action brought, k then ho 
may plead plena administravit. But if he takes 
upon nimself to act as exor., he is chargeable at 
all events (Holt, O.J.). — ^Anon. (1702), Holt, K. B. 
44 ; 7 Mod. Rep. 31 ; 1 Salk. 313 ; 90 E. R. 922. 
Annotation: — ^Ralo. VemoD v, Curtis (1792), 2 Hy. Bl. 18. 

587. What acts make party chargeable — 
Question of law.] — Padget v. Priest, No. 669, 
post. 


Annotations : — ^Re!d. Padget v. Priest (1787), 2 Term Rep. 
97 ; Edwards v. Harben (1788), 2 Term Rep. 587. Mentd. 
Hastings v. Douglas (1033), Cro. Car. 343 ; Thompson v. 
Leach (1690), 2 Vent. 1 98 ; Thrustout d. Levick v. Coppin 
(1771), 2 Win. Bl. 801. 

545 , Whether dealing must be as executor.] 

— (1) He who takes the goods of the dead shall 
not be charged as exor. of his own wrong, unless 
he does something as exor. as to pay debts, make 
acquittances, etc. (Manwood, J.). 

(2) If one takes the goods of the dead, k con- 
verts them to his own use, he is chargeable as exor. 
(Manwood, J.). 

(3) Where no lawful exor., or administrator is, 
there, if a stranger takes the goods of the dead into 
his possession, the same is a good administration 
to charge him as exor. of his own wrong (Man- 


PART 1. SECT. 15, BUB-SECT. l.~A. 

5861. General rule ,] — ^A party may 
make himself an oxor. de aon tort by 
answering as exor. to any action brought 
against himsolf, or by pleading any 
other plea than ne ungues txor . — 
Haaokb V. Gordon (1850), 6 U. C. R. 
424.— CAN. 

586 ii. .] — ^Probate is necessary 

to oomplote the title of a rightful 
exor., 8c until it is actually taken out 
a person intermeddling witn the assets 
oonstitutes himself executor de son 
tori , — ^Navazbai V. Pbbtonji Patanji 
(1895), I. L. R. 21 Bom. 400.— IND. 


PART I. SECT. 15, SUB-SECT. 1.— 
B. (a) i. 

5451. General rule ,] — The brother of 
deceased, at the request of his creditors, 
made an agreement with them to take 
the property of deceased 8c pay them 
a proportion of their respeotive claims 
on getting a discharge. The property 
was placed in the hands of a thira 


person by the creditors till the agree- j 
ment could be performed, but it was i 
soon afterwards abandoned ; — Held : \ 
all the parties to the agrreement were 
liable as exors. de son tort, but they 
discharged thomsolves from liability 
by afterwards delivering the property 
to the administrator before action 
brought. — Cbookbhank v. Macfab- 
LAKE (1853), 2 All. 544.— CAN. 

545 il. .] — Any dealing with the 

goods of deceased, by which the party 
BO dealing assumes to exercise a control 
over the goods, is evidence against 
him as exor. de son tort. — ^Powell v. 
Wathkn (1862), 10 N. B. R. (5 AU.) 
258.— CAN. 

545 iii. .] — ^Tho party who sells 

or gives the goods of a deceased person 
to another, out not the purchaser or 
receiver, is subject to the liability of 
an exor. de son tort . — ^Merchants 
Bank v. Montkith (1885), 10 P. R. 
467.— CAN. 

545 i¥. .]— Action was brought 

against defts. as exors. de aon tort, to 


recover the amount of $165.97 on an 
account rendered, & damages against 
defts. for wrongfully interfering with 
& selling 8c otherwise converting the 
chattels 8c effects of deceased : — Held : 
defts, had so intermeddled with the 
estate of deceased, as to render them 
liable as exors. de son tort, although act- 
ing with good intent 8c at the request 
of the widow of deceased. — He Dey v. 
McGill (1905), 6 O. W. R. 329 ; 10 
O. L. R. 408.— CAN. 

545 V. .] — Green v. Clark 

(1907), 3 £. L. R. 349.— CAN. 

545 Vi. .1 — Chuni Lal Bose v. 

Osmond Bkbbt (1903), I. L. R. 30 
Calc. 1044.— IND. 

545 vii. .] — The widow of de- 
ceased, by the fact of being in possession 
of a portion of the Joint temily property, 
does not become liable as an exor. 
de aon tort, as she has not intermeddled 
with any estate belonging to deceased. 
— Ramabami Aiyar V. Vekrafpa 
OmBTTY (1910), 1. L. R. 88 Mad. 423. — 
IND. 
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W00D» J.)*— ^axfobd’s Cahb (1674), 2 Leon. 223 ; 
74 E. B. 496. 

647. .] — Ksblb V. OSBASTON (1614), 

Hob. 49 ; 80 E. B. 198. 

^mnola^ion BeM. Kellow v. Weptoombe (1673), Fmxd. 

K. B. 132. 

54g^ ,] — (1) To make a man liable 

as exor. de son iorl it ia not essential that the dealing 
with the chattels of deceased should be in the 
character of exor. ; therefore, where a party had 
received possession of goods foom the widow of a 
deceased person, being aware at the time that they 
were the property of deceased : — Held : it was 
sufficiently an intermeddling to make him liable 
as an exor. de eon tort, 

(2) A possession of goods ^vhich deft, had re- 
ceived from deceased in his lifetime under a colour- 
able sale, may be sufficient to charge him as an 
exor. de eon tori, — Seally v, Powis (1835), 1 
Har. A W. 2 ; 4 L. J. B. B. 107. 

549. Where executor appointed.] — (1) If 

a man dies intestate, A a stranger takes the in- 
testate’s goods A uses them, or sells them, he is 
exor. of his own wrong. The using of the goods 
of the deceased by any one, or the taking of them 
into his possession, is a good administration to 
charge him as exor. of his own wrong. 

(2) When an exor. is made, & he proves the will 
or administers, if a stranger takes any of the goods, 
A uses &, disposes of them as his own, that does not 
make him exor. of his own wrong, but if he claims 
to be exor., pays debts, or legacies, etc., & inter- 
meddles as exor., he may be charged as exor. of 
his own wrong, although there be another exor. 
of light. 

(3) If a stranger takes goods of testator before 
the rightful exor. has taken upon hhn or proved 
the wiU. He may be charged as exor. of his own 
wrong. — Bead’s Case (1004), 6 Co. Hep. 33 b; 
77 B. B. 103. 

Annotaiione : — As (o (1) (Sonsd. Monutford v, Gibson (1804). 

4 East, 441. Beld. Kellow v, Westcoznbe (1673), Froem. 

K. B. 122 ; Anon. (1702), Holt, K. B. 44 : Ganidon v, 

Fletchor (1838),! Horn & H. 361 . GeneraUy, BCntd. Bailey 

V, Wilson (1744), 0 Mod. Ziep. 473 ; Thomson v, Harding 

(1853), 2 E. & B. 630. 

550. Before administration.] — One who 

gets goods of testator into his hands may be sued 
as exor. ; although [afterwards A] before the writ 
brought, administration be granted to another 
during the minority of the rightful exors. — 
Kellow v. Westcombe (1673), 1 Freem. K. B. 
122 ; 3 Keb. 202 ; 89 E. B. 00. 

551. .]-~Anon. (1702), No. 636, arUe, 

552. .] — Lyslby V, Clarke, No. 601, p<wrf. 

558. .] — Where a person possesses himself 

of the assets of testator or of an intestate without 
having administered, a bill for an account to the 
extent of the specific assets he has received, will 
lie against him as exor. de eon tort, though there is 
no legal personal representative. — Coote v. 
Whittington (1878), L. B. 16 £q. 534 ; 42 L. J. 
Oh. 846 ; 29 L. T. 206 ; 21 W. B. 837. 

AnnoktHons Re Lovett, Ambler e. Lindeay (1876), 

3 (3h. D. 198. Bod. Nokee v, Gandy (1874), 43 L. J. Gh. 

276. Manid. RowBeU v. Morris (1873), L. ZL 17 Sq. 20. 

554. .] — ^A creditor of testator brought an 

action against the exors., who had not proved but 
had got m part of the aswts in Australia, alleging 
that they had paid some of the legacies, but.refusea 
to pay the funeral expenses & debts ; A also against 
other delta., alleging that they had got in a portion 
of the assets in EngLuid, & that they threatened to 
dispose of such assets without regara to the debts. 
PltL claimed as against the exors., administration 
of the estate A payment of the debts ; 4t against 
the other defts. he claimed an injunction to restrain I 


them from parting with the assets. Upon de- 
murrer to the claim: — HM: the exors. were 
rightly sued although they had not proved ; & 
other defts. were properly made parties as exors. 
de eon tort, — Re Lovett, Ambler v. Lindsay 
(1876), 3 Ch. D. 198 ; 45 L. J. Ch. 768 ; 36 L. T. 
98 ; 24 W. B. 982. 

555. Converting goods of deceased to own use.] 
— Stamford’s Case, No. 546, arUe, 

556. w] — A husband who after the death 

of his wife extrix., hap goods, which she being sole 
made a gift of by covin, shall be charged as exor. 
de eon tort, — ^Wiloocks v, Watson (1595), Cro. 
Bliz. 405 ; 78 E. B. 640. 

557. .] — Keble V, OsBASTON (1614), Hob. 

49 ; 80 E. B. 108. 

558. By executor refusing to take pro- 

bate.] — If a person named in a will exor. before 
probate, possesses himself of the goods of testator, 
pays a debt, converts the rosiduo. Sc then refuses 
to take out a probate ; an administration granted 
to the widow, on tliis refusal, is void ; for he 
continues an exor. de eon tort, Sc is liable in debt 
to the creditors of the deceased. — Pabten &; 
Basbdbn’s Case (1676), 1 Mod. Bep. 213 ; 80 
E. B. 886 ; eub nom. Parsons v, Mayesden, 1 
Freem. K. B. 161. 

Annotations : — ^Refd. MomrRn v. Thomas (1853), 8 ExohrS02 ; 
Hewson v, Shelley, 11913] 2 Ch. 384. Mentd. Wankford v, 
Wankford (1704), I Salk. 299 ; Chirtis v, Vernon (1790), 
3 Term Rep. 587. 

559. Retention of proceeds of sale of goods of 
deceased — By agent.] — (1) If A., the servant of B., 
sell the goods of O., an intestate, as well after his 
death as before, though bv the orders of 0. Sc pay 
the money, arising therefrom into the hands of 
B., B. may be sued as au exor. de eon tort, 

(2) If a person having intermeddled in an 
intestate’s affairs has money belonging to the 
intestate in his hands at the time when an action 
is brought against him as exor., for a debt due from 
the intestate, he is liable as an exor. de eon tort, 

(3) What acts make a person liable as exor. 
de eon tort is a matter of law for the judge to decide ; 
it is for the jury to say whether the acts are 
sufficiently proved. — ^Padgbt v. Priest (1787), 2 
Term liep. 07 ; 100 E. B. 53. 

Annotations : — As to (1) Consd. Sharland v. Mildon, Sharland 
r. Loosomore (1846). /> Haro, 409. Reid. Lynley u. Clarko 
(1851), 18 L. T. O. &, 141 ; Sykes v. SykoBil870), L. H. 5 
O. P. 113 ; New York Brewories Co. v, A.-d., [18991 A. C. 
02. As to (2) Bold. Thompson v, Harding (1853), 22 
L. J. Q. B. 44$ : Sykes v. Sykes (1870), L. It. 5 C. P. 113. 
OenerallVj Mentd. Oxenham v, Clapp (1831), 9 L. J. O. S. 
K. B. 220 ; Hill v, Curtis (1865), L. li. 1 Eq. 90. 

560. Conditional sale of goods of deceased — 
Purchaser to pay rent Sc funeral expenses of 
deceased.] — ^A. had pledged goods to B. for a debt. 
B. died. Sc the pazish officers took the goods, Sc 
gave them to J., the carpenter, who mado the 
coffin of B., on condition of his paying B.’s rent Sc 
the funeral expenses : — Held : by taking these 
goods, the parish officers became exors. de eon 
tort, — Samuel v, Morris (1834), 6 O. & P. 020, 
N. P. 

Annotation : — Beld. Owen v. Knight (1837), 7 L. J.C. P. 27. 

561. Purchase of portion of. goods of deceased 
Sc sale by auction of residue — Valuation price Sc 
OTOoeeds of sale handed over to administrator.] — 
B. was manager of some iron works, Sc as such 
lived in a house in the neighbourhood. B. died 
intestate Sc insolvent on June 22, 1877. ShoHly 
after his decease Sc before letters of administration 
could be taken out, the widow was required to 
vacate the premises. Sc it became necessary to 
remove the fumiture which belonged to deceased. 
Accordii:^y, part of it was taken by her to a 
smaller bouse. Sc afterwards purchased by her. 
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SecL 16 . — Executor de son iort: Sub-sect, 1, B. (a) 
i. (Sc it., (6), (c), id) Sc (e).J 

k the residue sold by auction. The proceeds 
of the auction, as well as the valuation price of 
the goods retained by the widow, were duly 
hand^ over to the administrator afterwards 
appointed. Actions having been brought both 
against the widow & the auctioneer, charging 
them respectively as exors. de son tort : — Held : 
they were not liable, on the ground that there had 
been no wrongful intermeddling with the assets, 
or dealing with them in such a way as denoted a 
usurpation of the functions of an exor. — ^Peters 
V. Lbedbr, Peters v, Borgubt (1878), 47 L. J. 
Q.B.673; 43 J. P. 37. 

Annotation : — ^Refd. A.-G. v. New York Bre^worles Co., 
[18971 1 Q. B. 738. 

662. Taking possession of part only of goods 
of deceased.] — If the husband of a feme extrix. 
detain part only of testator^s goods, he is an exor. 
de son tort.— A non. (1596), Cro. Eliz. 472 ; 78 
E. R. 710. 

663. — -- Foreign assets under foreign grant.] 

— ^An Englishman having died intestate in Belgium, 
ossessed of real & personal property there, his 
rother went over from England & obtained 
representation to him pur et simple, which by the 
Belgian law imposed upon him a personal obliga- 
tion to pay all the debts of intestate independently 
of the amount of the assets. The intestate's 
brother afterwards returned to this country but 
did not take possession of any property in England 
belonging to the intestate ; a creditor of the 
intestate obtained letters of administration to him 
in England : — Held : intestate's brother, as he 
had not taken possession of any of the English 
property of the intestate, was not an exor. de son 
forf.— B eavan V, Hastings (Lord) (1866), 2 
K. & J. 724 ; 27 L. T. O. S. 282 ; 2 Jur. N. S. 
1014; 4W. R. 785; 69 E. R. 973. 

664. Transferring shares & debentures to 
foreign executors — Refusal of executors to take 
out probate.] — New York Breweries Oo. v. 
A.-Q., No. 646, post, 

565. By executor whose appointment is re- 
voked — ^After notice of revocation.] — Woolley v, 
Clark, No. 399, ante. 

As agent — Of rightful representative.] — See 

Sub-sect. 1, B. (a) ii., post, 

666. Of executor de son tort.] — Harvey 

V. Burgess (1844), 3 L. T. O. S. 64, 74. 

567. .] — The widow of testator em- 

ployed A. to collect some of the debts due to 
testator's estate, which A. accordingly collected, 
& paid over to the widow, believing that she was 
the administratrix. The widow subsequently 
died without having obtained letters of administra- 
tion : — Held: (1) A., having received moneys 
which he knew to be part of the estate of testator, & 
not having accounted for such moneys to the legal 
personal representative of testator, A. was liable 
to be sued as exor. de son tort ; (2) the liability 
was not avoided by the suggestion that A. acted 
as the agent of the widow, inasmuch as the acts 
of the widow & A., in reference to testator’s estate, 
were the acts of wrongdoers, Sc the law does not 
recognise the relation of principal & agent as 
existing amongst wrongdoers ; (3) A. was liable 
as exor. de son tort to account to a party interested 
in testator’s estate, in a smt for that purpose, 
without any charge of collusion between such exor. 


Administbatobs. 

, de sm tort Sc the legal personal representative. — 
Sharland V, Mildok, Sharland V, Loosemorb 
(1846), 6 Hare, 469 ; 16 L. J. Oh. 434 ; 7 L. T. O. S. 
223 ; 10 Jur. 771 ; 67 E. R. 997. 

Annotations : — As to (1) Reid. Be Lovett, Ambler v, Lindsay 

i l876), 3 Ch. D. 198 ; A.-G. v. Now York Breweries Co,, 
1898] 1 Q. B. 205. As to (2) CkMUd. Hill v. CurUs (1865), 
H. 1 Eq. 90 : Sykes v, Sykes (1870), L. H. 5 C. P. 113. 
Lysley v. ularke (1851 ), 18 L. T. 0. S. 141 ; Thompson 
V. Harding (1853), 18 Jnr. 58; Be Chapman, Ex p, 
Edwards (1884), 13 Q. B. D. 747. 

ii. As Agent of Rightful Representative. 

568. General rule — Agent not chargeable.] — 

A man who possesses himself of effects of deceased 
under authority, as agent for rightful exor., 
cannot be charged as exor. de son tort, — ^Hall v, 
Elliot (1791), Peake, 119, N. P. 

Annotation : — ^Refd. Sykes v. Sykes (1870), 30 L. J. C. P. 179 . 

669. Even before probate.] — A 

person who deals with testator's goods as agent 
of exor. cannot be treated as exor. de son iort, 
whether the will has been proved or not. S.’s 
exor. Sc extrix. appointed C., extrix.’s husband, to 
carry on S.’s business before probate. Judgment 
was entered up against C. as exor. of S. : — Held : 
the sheriff could not seize goods of S. in possession 
of C. as manager for exors. — ^Sykbs v , Sykes 
(1870), L. R. 6 O. P. 113 ; 39 L. J. C. P. 179 ; 
22L. T. 236: 18 W. R. 551. 

Annotation: — ^Bzpld. A.-G. v. New York Breweries Co., 
[1898] 1 Q. B. 205. 

570. Acts done by consent of party — By whom 
administration afterwards taken.] — If a person act 
as an exor. de son tort, by consent of the person 
who afterwards becomes administrator. Sc be 
a^inisters all the goods which the intestate 
died possessed of, an action will not lie against 
the exor. de son iort, — Whytmore v. Porter 
(1627), Cro. Oar. 88 ; 79 E. R. 678. 

571. Acts done in executor’s presence.] — 
Bailey v , Wilson (1744), 9 Mod. Rep. 473 ; 2 
Hov. Supp. 2 ; 88 E. R. 683, L. 0. 

Annotations: — ^Mentd. Abrahams v. Buim (1768), 4 Burr 
2251 ; Smith v. Prager (1796), 7 Term Hop. 60. 

572. Acts done after revocation of authority — 
By death of executor — Under advice of co-executor 
— By whom will not proved.] — ^Although a person 
cannot be charged as exor. de son tort while he acts 
under a power of attorney, made to him by one of 
several exora. who has proved the wiU, yet if he 
continue to act after the death of such exor., 
he may be charged as exor. de son tori, though he 
act under the advice of another of the exors. who 
has not proved. — Cottle v , Aldrich (1816), 4 
M. &8. 175; 1 Stark. 37; 106 E. R. 799. 
Annotations: — Conid. Re Lovett, Ambler v. Lindsay (1876), 
3 Ch. D. 198. Rdfd. Sykes v, Sykos (1870), L. R. 5 C. P. 
113» 

573. Retention of assets.] — A 

erson, who is permitted by an exor. to possess 
tmself of part of the assets of testator, Sc who, 
after the exor.’s death, Sc when there is no legal 
personal representative either of testator or of 
the exor., retains the assets, Sc acts in the execution 
of the trusts of the will, is not exor. de son tort to 
the original testator. — Tomlin v . Beck (1823), 
Turn. Sc R. 438 ; 37 E. R. 1167. 

574. Acts done by request of foreign executors 
domiciled abroad — With notice of intention of 
executors not to obtain probate in England — 
Transfer of shares Sc debentures to executors.] — 
New York Breweries Co. v, A.-G., No. 645, 
post. 


PART 1. SECT. 15, SUB-SECT. 

B. (a) ii. 

«. Qenerdt rule.] — ^A person acting 


in the management of assets, though 
there ho an exor., who afterwards 
proves the will, is liable as an exor. 
liemmtort, unless it oleorly appears that 


be was only an agent. — K elly v , 
Murphy (1848), 12 1. Eq.'R. 614.— IR. 

— An auotionoor who sdls 


f. 
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Part I. — ^The Office of Executor or Administrator. 


lb) Entry upon Leasehold Property of Deceased. 
575. General rule — Merger of term in rever- 
sion.] — There i^y be an exor. de son tort of a 
term ; unless it be merged in the reversion by 
surrender. — ^Ployd v, Lanofield (1670), 1 Freem. 
K. B. 218 ; 89 E. B. 155 ; sub nom, Loyd v, 
Langford, 2 Mod. Bep. 174. 

Annotationa : — ^Rtfd. Bctkor v. Gostlinfir (1834), 1 Bing. N. C. 
19. Mentd. Pluck v, Dlgges (1831), 5 Bll. if, S. 31. 

676. .] — ^There may be an exor. de son tort 

of a term. If a stranger enters on land generally, 
of which deceased was lessee, & meddles not with 
his goods, he is a disseisor ; but if he meddles as 
exor. he only gains the term. — Garth v. Taylor 
(1079), 1 Freem. K. B, 201 ; 89 E. B. 187. 

577. .] — If a lessee die intestate during the 

term, & a stranger enter & take possession, he 
thereby becomes an exor. de son tort of the term ; 

6 if he commit waste therein, he is liable, as 
exor. de son tort^ to an action of waste. — Norwich 
C oRPN. V, Johnson (1086), 3 Mod. Bep. 00 ; Comb. 

7 ; 3 Lev. 35 ; 2 Show. 457 ; 87 E. B. 58. 

678. .] — There may be an exor. de son 

tort of a term. — ^Anon. (1090), 1 Show. 250 ; 89 
E. B. 553. 


670. Receipt of rent — Payment of ground-rent 
— ^Distribution of balance.] — In 1810 a lease for 
sixty-one & a quarter years was granted by the 
predecessors in title of pltfs. to one “ G., his exors., 
administrators &> assigns.” In 1814 G. died 
intestate. His widow administered to his efTccts 


& remained possessed of the lease till her death in 
1843. After her death H., the father of deft., 
who had married a daughter of O., without anv 
administration took possession of the premises & 
received the rent, paying the ground-rent ; & he 
continued to do so until his death, in 1850. After 
the death of H., deft, received the rent of the 
pi^mises, after paying the ground-rent, handed 
over the balance to his mother, conceiving her to 
be entitled to it. He also from time to time let 


the premises. After the death of his mother deft, 
continued to receive the rent of the premises, 
paying the ground-rent, & dividing the balance 
between his two sisters & himself, no further 
administration having been taken out. He con- 
tinued to do this down to the expiration of the 
lease, when he delivered up the premises to pltfs. 
out of repair : — Held : deft, beyond all doubt had 
estopped himself from denying that he was 
assignee. Sernble : deft, was exor. de son tort of 
the term. — Williams v, Heales (1874), L. B. 9 
C. P. 177 ; 43 L. J. C. P. 80 ; 30 L. T. 20 ; 22 
W. B. 317. 

Annotations : — ^Distd. Stratford -imon- Avon C!orpn. v, Parker, 
[1914j 2 K. B. 562. Mentd. Justice v. James (1898), 14 
T. L« R. 385. 


680. .] — Stratford - upon- 

Avon Corpn. V, Parker, No. 010, post. 

681. Grant of underlease by administrator — 
Rendering rent to grantor, his executors, etc. — 
Position of administrator’s executor.] — ^An adminis- 
trator makes an underlease of intestate’s term 
i*endering rent to himself, his exors., etc., & dies : 
his exor., not the administrator de bonis non^ 
shidl have the rent & shall be chargeable with it 
as assets, in the nature of an executor de son tort . — 
Drue v. Bauje (1076), Freem. K. B. 402 ; 1 
Vent. 275 ; 89 E. B. 299 ; sub nom. Drew v. 
Bayly, 2 Lev. 100 ; 3 Keb. 495, 549. 


(c) Setting up Colourable Title to Goods of Deceased. 

582. General rule.] — If a person sots up in him- 
self a colourable title to the possession of the 


goods of deceased, though he may not be able to 
establish a completely strict & legal title, it is 
sufficient to exempt him from being charged as 
exor. se son tort. — Femings v. Jarrat (1795), 1 
Bsp. 336, N. P. 

(d) Payment of Debts of Deceased. 

683. General rule.] — Stamford’s Case, No. 
540, ante. 

6JB4. .] — Parten & Baseden’s Case, No. 

558, ante. 

686. .] — A widow does not become extrix. 

de son tori by occupying for three months her late 
husband’s house shop, if she in no way carries 
on the business. 

The widow of a hair-dresser, who died in Oct. 
1830, continued to reside in his house & keep open 
the i^iop (through which was the entrance to the 
house), but there was no proof of any articles 
being sold. In Dec. she received notice of a bond 
debt of £100 due from him, dc had his goods 
valued. In Jan. 1837, on the application of a 
creditor to whom he owed £24 for goods, she gave 
a promissory note for that amount, payable to 
the creditor twelve months after date. In Mar. 
she took out administration. In an action against 
her on the promissory note : — Held : this was not 
evidence to charge her as extrix. de son tori, — 
Serle V, Waterworth (1838), 4 M. & W. 9 ; 0 
Dowl. 084 ; 1 Horn & H. 281 ; 7 L. J. Ex. 202 ; 
150 E. B. 1321 ; sub nom. Searle v, Waterworth, 
2 Jur. 745 ; reesd, on other grounds, sub nom. 
Nelson v. Serle (1839), 4 M. W. 795, Ex. Ch. 
AnnotatioTiB : — ^Mentd. Jones v. Jones (1840), 6 M. & W. 84 ; 

Baker v. Walker (1845), 3 Dow. & L. 46; Mather v. 

Maidstone (1856), 18 C. B. 273 ; Balfour v. Sea, Fire. Life 

Aflsoe. (1857). 27 L. J. C. P. 17 ; Ashpltol v, Bryan (1864), 

5 B. & S. 723. 

686. What constitutes payment — Cancellation 
of bond in which deceased bound — In exchange for 
bond in own name.] — If a person cancel a bond in 
which intestate was bound to another gives his 
own bond for the same sum this is in the nature of 
a payment, &> may make him exor. de eon tort . — 
Martin v. Wuippbr (1588), Cro. Eliz. 114 ; 78 
E. B. 372. 

587 . For part & promise to pay 

balance.] — If a person calls in a bond of an in- 
testate, & gives iiis own bond for part of the sum 
with a promise to pay the remainder, it is an 
administration of intestate’s effects. — Stampb v. 
Hutchins (1588), Cro. Eliz. 120 ; 78 E. B. 378. 

.] — See, generally. Contract, Vol. XI J., 

pp. 447 ei seq. 


(e) Carrying on Business of Deceased. 

688. General rule.] — Living in the house & 
carrying on the trade of deceased, a victualler, is 
sufficient intermeddling to make deft. exor. de son 
tort as such liable de bonis propriis ; notwith- 
standing his wife proved the will after the action 
was commenced. — Hooper v, Summkrsbtt (1810), 


Wight. 10 ; 145 E. B. 1157. 

dnnotations : — Oonsd. Hill v, Curtis (1865), L. R. 1 Eq. 90. 

Befd. Srkes v. Sykes (1870), L. R. 5 C. P. 113. 

589. .] — Where two of the next of kin 

neglected to take out letters of administration, 
but possessed themselves of the goods of the 
intestote, St dealt with them as their own, paying 
nevertheless some of the intestate’s debts, & her 
funeral expenses, & after the lapse of two year^ 
being still in such possession, became^ bkpts. ; at 
afterwards another of the next of kin took out 
letters of administration St claimed the goods fropi 
AAoiemees : — Held : these goods were within 


amts of deceased is liable for debts | he con show that he acted under I Nulty v, Faoan (1888), 22 L. R. Ir, 
or deceased as exor. de mm tort, unless I an exor. who has proved the will. — I 604. — IR. 
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Executors and Admjnistbatobs. 


Sect 15 . — Execuior de son tori: Svb-aeoL 1, B. (e), 
(/) <fe (y); oub-aeet, 2.] 

6 Gw. 4, c. 16, B. 72, & the assignees were entitled 
to them.— Thomas, Ex p, Thomas (1842), 1 
Ph. 160 ; 8 Mont. D. & De G. 40 ; 12 L. J. Oh. 
69 ; 6 Jur. 079 ; 41 B. R. 601, L. 0. 
^ijnotoiioM^Eefd. Ret Marshall, Re MarshaU (1846), De G. 
R ^8^3 ^ P* PUmmer (1863), 1 Bankr. & Ins. 

590. What constitutes carrying on business.] — 

Sbrlb V. Watbrwoeth, No. 685, ante. 

( / ) Obtaining Goods from Deceased by Fraudulent 
Conveyance. 

See, now, Administration of Estates Act, 1025 
(c. 23), s. 28. 

691. General rule.] — Taking a deceased’s pro- 
perty under a fraudulent deed, makes an exor. de 
eon tort.— Hawes v. Leader (1611), 1 Brownl. Ill ; 
Yelv. 106 ; Oro. Jac. 270 ; 123 E. R. 608. 

Doe d. Roberts tu Roberts (1810), 2 

692. Executor obtaining goods without probate 
—intention to defeat creditors.]— Anok. (1673), 3 
Leon. 67 ; 74 E. R. 638. 

693. Conveyance before death — Possession 
mken after death J — Kitchin v. Dixson (1604), 
Gouldsb. 116 ; 76 E. R. 1033. 

4 Administration afterwards 

person intermeddles with goods of 
which a gift has been made by covin in the life- 
time of testator, he shall be considered as exor. de 
son^ri, although administration has been granted 
to him. — ^Bethel v. Stanhope (1601), Oro. Elix. 
810 ; Owen, 132 ; 78 E. R. 1037. 

.-—Eefd. Sbeara v. RoKcrs (1832), 3 B. & Ad. 

Cotton Mills (5o. t>. Mount, 
11899] 1 Ch. 831 ; Harrods v. Stanton, [1923] 1 K. B. 516. 

596, BIU Qf ju fraud of credi- 

lors.] — If a creditor take an absolute bill of sale 


as were justly due from the grantor, as the toustees 
in their discretion should thhik proper, the surplus 
to be holden for the benefit of the grantor’s nme, 
whose prop6rt:sr the bulk of it originally was as 
a separate maintenance for her in consequence 
of a separation between them, on account of her 
husband’s ill usage: — ffeld : (1) such deed was 
not fraudulent or void as against creditors, it 
appearing to have been made bond fide at the time, 
& all the creditors of the grantor known at the 
time had, upon application to the trustees, re- 
ceived payment of th(.ir debts ; (2) the wife was 
not liable as extrix. de son tort, after the death of 
her husband intestate, on account of her possession 
of this property under the deed of trusts. — ^N unn 
t;. WiLSMORE (1800), 8 Term Rep. 621 ; 101 E. R. 
1624. 

Annotations: — Aa to (1) Befd. Doe d. OUey v. Manning 

(1807). 9 East, 59 ; Baob v. Meats (1816), 5 M. & S. 200. 

OeneraUy, Mentd. Westmeath v. Westmeath (1821), Jac. 

126. 

697. Assignment to trustee for 

benefit of creditors.] — ^A tr^er & small farmer 
being embarrassed in her affairs dt pressed by a 
creditor, assigned '' all her effects, stock, books 
book-debts,” for the benefit of her creditors, & at 
the same time dictated a list of persons whom she 
stated to be creditors of her estate. The assignee . 
having dealt with the property after her death, 
was sued by one of her creditors as exor. de son 
tori : — ffe/d : the list was evidence as part of the 
transaction of the assignment in order to establish 
the bona ftdes of it, & so justify de^.’s inter- 
meddling. — Lewis v. Rogers (1834), 1 Or. M. &; R. 
48 ; 4 Tyr. 872 ; 3 L. J. Ex. 326 ; 140 E. R. 988. 

Ar^tdtUm : — Mentd. Anderson v. Anderson, [1896] 1 Q. B. 

749. 

698. 

ante. 


-.] — Seally V. Powis, No. 648, 


of toe goods of his debtor, but agree to leave them i^\ t> • t t -b -ij- b jj 

in his possession for a limited time, & in the mean- Receipt of Properly from Executor de 

A... J1S. 1 . r . . _ -- COA m.Ia *1 A — 1 


time debtor die, whereupon creditor takes & sells 
the goods, he will be liable to be sued as exor. dc 
son tort ^ for the debts of deceased ; for debtor’s 
contu^ng in i>ossession is inconsistent with the 
^ed & fraudulent against creditors. — Edwards v. 
H^en (1788), 2 Term Rep. 687 ; 100 E. R. 
315. 

“ 1 , 1 Taunt • 


(1808), _ . 
O. P. 189 
Steward 


Qo, - . Steel V. Brown Sc Parry 

® Joseph V. Inmm (1817), 1 Mooro, 

•• /I ^ Rrod. &; Bing. 506: Ree^ 

(1831), 7^iM. 577 ; MartJndale v. Booth (1832), 
862.‘ * Audland (1847), 16 M. & W. 

fraudulent 

intent.J— A deed of trust conveyed the lease of a 
farm, & aU the grantor’s effects, & all debts due 
to him, to trustees, in consideration of a certain 
sum to be paid to him by one of the trustees, in 
trust to dispose of all the property, & out of the 
produce to TOimburse the trustee the sum advanced 
by him to the grantor, & all other the trustee’s 
demand s upon him, & then to pay all such debts 

PART 1. SECT. 15, SUB-SECT. 1. 

B. (•). 

MCI. Wh^ conatUutea carrying on 
butineM.]— The wife of a grocer Sc 
liquor gpllor, who continues after his 
death to keep house open Sc sell 
liquors loft theiein at his deooase, is 
n^e thereby an extrix. de son tort. 

& cannot protect herself under the 

8 lea of ne unouea extrix. against a 
eu^d by a simple contract creditor 
of her husband, by showing that there 
was an outstanding judgment against 


son tort, 

699. General rule.] — ^A party who knowingly 
receives a chattel from an exor. de son tort, & deals 
with it as his own, does not himself become 
thereby exor. de son tort. So hold, where the 
widow of an intestate possessed herself of a lease, 
part of his estate, without taking out administra- 
tion, & handed it to another party, who kept it, & 
occupied the premises for the residue of the term 
with the landlord’s assent. — ^Paull v. Simpson 
(1846), 0 Q. B. 366 ; 16 L. J. Q. B. 382 ; 11 Jur. 
13 ; 116 E. R. 1313. 

Annotationa:--Cowid. Lysley v. aarko (1851), 18 L. T. O. S. 
141. FoUd. Hill V, Curtis (1865), L. H. 1 Eq. 90 ; Hursell 
V. Bird (1891), 65 L. T. 709. Re!d. WUliams 1. Heales 
U874), L. R. 9 0. P. 177 ; A.-G. v. New York Breweries 
Co., [1898] 1 Q. B. 205. 

600. At law & In equity.]— (1) At law an 

exor. de eon tort cannot discharge himself unless 
he hands over the property to the rightful repre- 
sentative, before action brought. If an exor. de 
son tori hands over port of the property of which 
he has wrongfully possessed himself to a second 
person, that person may possibly be sued in 
equity ; but he is not liable as exor. de son tori. 

(2) The rule in equity follows the rule at law ; 


her husband lor an amount exceeding 
all the assets of the estate. — Keith t?. 
P^^^X844), 4 N. B. R. (2 Kerr) 

690 U. .3— L., after the death 

of her husband, D., ordered goods from 
defts. Sc used them in oonunuing the 
business, ^ • 


^ stooss, which had been carried on 
by her husband in his Ufetinio. Out 
of too proceed of goods sold she le- 
mittedmoney to defts., & also sent them 
a ouanUty of produce. Defts. filed 
their claim against toe esUte without 


orediting the money orgoods so sent. 
In an action by L. Sc u., hor present 
husband, lor goods sold Sc money paid : 
— Held : defts. would have been 
justified in treating L. as extrix. de 
aon tort, but not having done so, 
8t L., as a matter of faot, not having 
acted as extrix. de aon tort when the 
payments were mad^ pltfs. were 
entitled to judgment. — Dabt v. David- 
son Bhothbbb (1894), 26 N. S. R. 
(14R.&;G.)220.--OAN. 
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ao that if an exor. de son Uni can prove a settled 
account with the rightful representative before 
suity it Is a sufiBcient answer to a bill in equity 
ag a i ns t him for an account. — TTtt.t. v, Cxtrtis 
(1865), L. R. 1 Bq. 90 ; 35 L. J. Oh. 133 ; 13 L. T. 

684 ; 12 Jut. N. S. 4: 14 W. R. 126. 

Hureell V. Bird (1891), 65 
Sykes «. Sykes (1870), L. R. 5 C. P. 

113^; WUiang v. Heale8 (1874). L. R. 9 d P. 177 ; A.-G. 

BaM. CJoole e. Whittiiiston (1873), L. R. 16 Bq. 534. 

601 . Receipt of money — Payment of debt due 
to donee & funeral expenses — ^Return of balance.] 

— A person receiving money from another, who is 
an exor. de son Uni, which he applies pai^y in 
payment of a debt due to himself from deceased, 

Sd partly in payment of funeral expenses, returning 
a small balsmce in his hands, is not an exor. de eon 
tori ; but it may be evidence thereof in connection 
with other facts. 

In order to constitute an exor. de son tori, it 
must be a person who interferes himself with the 
effects of testator, not receiving them from the 
exor. de eon tort, but himself either intermeddling 
with the personid chattels belonging to testator, 

& taking possession of them himself, or receiving 
money from the debtors of testator. If he does 
so, whether he receives it on his own account or 
as the agent for somebody else, would make him 
e<mally exor. de eon tori : he is a wrongdoer, & 
whether he acts on his own account or for another, 
he is equally responsible (Parke, B.). — Lyblby v. 

Clarke (1851), 18 L. T. O. S. 141. 

602. Creditor obtaining payment of debt.] — 

Action by a creditor against the widow of an 
intestate, who had rendered herself liable as 
cxtrix. de son tort, to administer the estate. 

Deceased at his death owed rent to S., hlw landlady, 
who took over the house including the stockdn- 
trade at^ a valuation, as a going concern in part 
satisfaction of her debt. Pltf. joined her as a 
deft., suing her as an extrix. de son tort : — Held : 
a creditor who obtains payment of a debt from an 
exor. de son tort does not thereby become an 
exor. de son tort — Hursell v. Bird (1891), 65 
L. T. 709 ; 8 T. L. R. 8, D. C. 


Sun -SECT. 2. — Effect of Acts up Executor de 

SON TORT UPON PROPERTY OF DECEASED. 

See, now. Administration of Estates Act, 1926 
(c. 23), 8. 28. 

603. When binding— When lawful.] — Sands 
V. Peckham (1489), Y. B. 4 Hen. 7, fo. 13, pi. 12 ; 
cited 1 Plowd. at p. 282 ; 75 E. R. 432. 

.--J-Md. V. Fox (1565). I Plowd. 

?/6i7)*Ho?*r4e*' ^ Glover v, Coveotry Sc Lichfleld (Bp.) 

,] — (1) An exor. of his own 

wrong shall not retain any part of the deceased’s 
goods to satisfy his own debt. 

(2) All lawful aebs which an exor. of his own 
wrong, or a disseisor, or abator, etc., does, are 
good.-;^ouLTBR*s CASE (1698), 6 Co. Rep. 30 a ; 
77 E. R. 98 ; stib nom. Ireland v. Coulter, Cro. 
Eliz. 630 ; sub nom. Colter v. Ireland, Moore, 
K. B. 627. 

^**gotatians ,^As to (1) field. Alexander e. Lamb (1608). 1 
Brow^. 103; Bond ft Green's Oaao (1613), Godb. 216; 

Vernon e. 

i®* Oxenham r. dapp (1831), 
kisi ®;^8*ddl©rB Co. (1861), 30 L. J. Q. B. 
its*. (1700), 1 Ld. Raym. 

658 ; Oxenham e. aapp (1831), 2 B. ft Ad. 3(i9. GejieraUy, 
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R. V. Loggen ft Froome (1718), 1 Stra. 73 ; Scott 

V. Wedlake (1845), 7 Q. B. 766; Wood v. Kerry (1846), 
2 C. B. 515. 

605. .] — ^A lei^al act done by an exor. 

de son tort will bind the rightful exor. & yet he is 
but an exor. de feusto, if the rightful exor. bring 
trover against him, he shall recover only so much 
in damages as he has administered unduly ; k, 
the reason is because the creditors are not bound 
to seek further than him who acts as exor. ; there- 
fore if an exor. de son tort pays £100 of the testator’s 
in a bag to a creditor, the rightful exor. shall not 
have trover & conversion against the creditor 
(per Cur.). — ^Parker v. Kbit (1701), as reported 
in I Ld. H&ym. 658 ; 12 Mod. Rep. 467 ; 1 Salk. 
95 ; 91 E. R. 1338. 

Annotations: — Conid. Mountford v. Gibson (1804), 4 East, 
441. field. Woolley v. Qark (1822), 1 Dow. ft Hy. K. B. 
409 ; Doe d. Hom^ v. Glenn (1834), 3 Nov. ft M. K. B. 
837 : Thomson v, Harding (1853), 2 E. & B. 630 ; Mils 
V. Ellis (1905), 53 W. r7617. Mentd. R. v. Lisle (1738), 
Andr. 163 ; Andrews v. Emmot (178^, 2 Bro. C. (j. 297 ; 
R. V. Bedford Level Corpn* (1805), 6 East, 356 ; Langley 
c. Sneyd (1822), 7 Moore, C. P. 165 ; Doe d. Nowwl e. 
Roake (1825), 2 Bing. 497 ; Bridges v, Garrett (1869), 
L. R. 4 C. P. 580. 

606 . in due course of administra- 

tion.] — The act of an exor. de son tort is good 
against the true representative of deceased only 
where it is lawful, & such an act as the true 
representative was bound to perform in the duo 
course of administration. — ^B uckley v. Barber 
( 1861), 6 Exch. 164 ; 20 L. J. Ex. 114 ; 16 L. T. 
O. S. 463; 16Jur. 63; 155 E. R. 498. 

607. Executor de son tort must have 

assumed character of executor — Single act of 
wrong.] — A creditor of an intestate, who received 
^oods of intestate after Ids death front his widow, 
m payment of the debt, cannot protect his pos- 
session against an action of trover by the la^ul 
administrator, upon the ground of such delivery 
having been made by one who had, by such inter- 
meddling, made herself extrix. de son tort; no 
fact appearing to give colour to her having acted 
in that respect in the character of extrix., except 
the single act of wrong complained of, in which 
deft, participated. Qu. : how far any payment 
by an exor. de eon tort to a creditor can be set up 
as a bar to an action of trover by the lawful 
executor, etc. ; though if it be such as the latter 
would have been bound to make, it shall be 
recouped in damages. — M ountford v. Gibson 
( 1804), 4 East, 441 ; 1 Smith, K. B. 129 ; 102 
E. R. 900. 

Annotations: — field. Doo d. Hornby v. Glenn (1834), 3 
Nev. ft M. K. B. 837 ; Morgan v. Thomas (1853), 8 Exolu 
302 ; Thomson v. Harding (1853), 2 E. ft B. 630. Mentd. 
Edmonson v. Nnttall (1864), 4 New Rep. 366. 

608. & creditor reasonably believe 

him executor.] — The creditor of a deceased person 
may retain, against the representative of deceased, 
payments made to him out of the assets of de- 
ceased, in duo course of administration, by an 
exor. de son tort, if the exor. de son tort was really 
acting as exor. so that the creditor might reaiwn- 
ably suppose him to be rightful representative. 
But acts sufficient to make the exor. de son tori 
chargeable as such do not necessarily make the 
payment good against the rightful exor. — Thomson 
V. Harding (1853), 2 E. & B. 630 ; 1 0. L. K. 887 ; 
22 L. J. Q. B. 448 ; 21 L. T. O. S. 305 ; 18 Jur. 
58 ; 1 W. R. 468 ; 118 E. R. 904. 

609. On whom binding— On executor de son 
tort — Subsequently taking administration.] — After 
the death of the intestate, A. gets possession of the 
goods & gives them to B. & afterwards is made 


issued.}— Heal estate caimot be sold i an 

under an executioD obtain^ against j Nkison (1867), 6 C. P. 280. caw. 
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Sect. 15. — Executor de eon tort : Sub-eecte. 2 3, A. 

dfc B- ; eub-eeet, 4, A.] 

administrator, now he shall not take the goods 
out of the i>oBsession of B. The reason hereof is, 
that by the first seizure he had the goods to the 
use of the intestate, aa the law says, for he was 
chargeable as exor. of his own wrong, & so after 
the administration committed he sh^ be said to 
have them to the same use, & therefore he has no 
other edacity, for which reason he cannot take 
them. But if S. wrongfully takes the goods of 
K. & gives them to L., & afterwards K. makes S. 
his exor., now he may take the goods out of the 
possession of L. for he has another capacity now 
than he had at the time of giving them, viz. the 
interest of another person. — ^Anon. (prior to 
1680), Plowd. Queries, 36, pi. 195 ; 75 E. R. 909. 

610. — - — .] — If one enters as exor. 

de eon & sells goods & then takes out letters 
of administration the sale is good by relation, but 
in this case the property was such that no entry 
could be made. — Kbnrick v. Burges (1583), 
Moore, K. B. 126 ; 72 E. R. 483. 

‘ — 3fteld. Mon^an v. Thomas (1853), 8 Exch. 

303; Hill v. Curtis (1805). L. R. 1 Kq. 90. Moutd. 

Norwich City v. Johnson (1685), 2 Show. 457. 

611. On rightful representative — In favour 

of creditor.] — Parker v, Kett, No. 606, ante. 

612. J — Thomson v. Harding, 

No. 603, afiie, 

613. Rights of buyer from executor de son tort 
— l~Rlght to interplead.] — Deft, having bought a 
rick of hay from pltf., who was the exor. de eon 
tort oi S. before payment of the price, received a 
notice from a third party, stating that he was the 
administrator of S. & demanding payment of the 
sum for which it had been sold. Deft, being 
subsequently sued by pltf. for the price of the hay ; 
— Held : he was not entitled to relief under the 
Interpleader Act, 1831 (c. 68), s. 1. — James v. 
Pritchard (1840), 7 M. & W. 216 ; 8 Dowl. 890 ; 
H. & W. 49 ; 10 L. J. Ex. 92 ; 4 Jur. 1038, 1180 ; 
161 E. R. 744. 

Refd. Slancy v. Sidney (1845), 3 Dow. & L. 

JjO. Mantd. Turner v. Kendal Corpn. (1844), 13 M. & \V . 

171 ; MeynoU v, Angell (1862), 1 Now Rap. 120 ; Atteu- 

J>orou^ V. London & St. Katharine’s Dock Co. (1878), 3 

C. P. D. 450. 

.] — See, now, 0. L. P. Act, 1860 (c, 126), 

d:, generally. Interpleader. 

614. Against wrongdoer — Right to main- 

tain trover — Sufilolency of title.] — An exor. de eon 
iort cannot confer such a title as would suffice to 
maintain trover against a wrongdoer. — H ounslow 
V. Fountain (1846), 7 L. T. O. S. 91, N. P. 


Sub-sect. 3. — Rights of Executor de son tort. 

See, now. Administration of Estates Act, 1925 
(c. 23), B. 28. 

A. In General, 

616. Gener^ rule.] — (1) A party, sued as exor. 
de eon iort jointly with the rightful exor., stated 
by his answer that he had, before the bill was 
filed, accounted for his receipts & payments to 
his co-deft. & paid over to him the balance : — 
Held : such settlement would not be binding on 
pltf. who was beneficially interested in the estate, 


& the ct. refused to insert in the decree the usual 
direction as to not disturbing settled or stated 
accounts. 

(2) An exor. de^on iort is subject to all the 
liabilities, but entitled to hone of the privOeges, 
of an ordinary exor. — Carmichael v, Carmichael 
(1846), 2 Ph. 101 ; 9 L. T. O. S. 17 ; 10 Jur. 908 ; 
41 E. R. 880, L. C. 


JnnoteUions : — Aa to (1) If,P. Hill v, Curtis (1805), L. R. 1 
Eq. 90. FoUd. Coote r. Whittington (1873), L. R. 10 
Eq. 534. 


616. .] — The assignee of a lease granted by 

pltfs., died intestate, leaving no estate other than 
the lease. Deft., her son, who had collected the 
rents of the demised premises on his mother’s 
behalf during her lifetime, continued to collect 
them after her death, &, after paying the ground 
rent in her name to pltfs., he handed the balance 
to his sister. After his sister’s death deft, still 
continued to collect the rents & to pay the ground 
rent in his mother’s name to pltfs., retaining the 
surplus for such person or persons as might in 
law be found entitled thereto. Shortly after 
deft.’s sister’s death pltfs. became aware for the 
first time of the death of deft.’s mother, the assignee 
of the lease, &, after some correspondence with 
deft, they entered into possession of the premises 
& sought to make him personally liable for breach 
of the repairing covenant contained in the lease 
on the ground that he had intermeddled with the 
lease & had become an exor. de eon tori • — Held : 


deft, was not liable by privity of estate as the lease 
was never vested in him, & he had not so acted as 
to make himself liable by estoppel. 

The decision in Williame v. Healee, No. 679, 
ante, was founded upon estoppel. 

An exor. de eon tort has no title to the term. If 
he intermeddles he becomes subject to the liabilities 
that an ordinary exor. is subject to in respect of 
the assets with which he has intermeddled, but he 
has none of the privileges or benefits of the ordinary 
exor. & does not by operation of law or otherwise 
become entitled to the term of years which 
has never been assigned to him (Lush, J.). — 
Stratford-upon-Avon Corpn. v. Parker, 11914] 
2 K. B. 562 ; 83 L. ,T. K. B. 1309 ; 110 L. T. 1004 ; 
68 Sol. Jo. 473, D. C. 

617. Allowance for payments of debts.] — A 

widow paying just debts of her husband out of his 
estate in her hands, shall have allowance for the 
same from the exor. — ^Ayrb v. Ayre (1663), 1 Oas. 
in Ch. 33 i 22 B. R. 680, L. 0. 


B. Bight of Retainer. 

See, generally. Part IV., Sect. 4, •poet. 

618. General rule.] — An exor. de eon iort 
cannot pay himself a debt or legacy (per Our.). — 
Colter v. Ireland (1598), Moore, K. B. 627 ; 72 
E. R. 736 ; eub nom. Ireland v. Coulter, Oro. 
Eliz. 630 ; eub nom. Coulter’s Case, 5 Co. Rep. 
30 a. 

Annotations : — Conid. Oxenham v. Gapp (183) ), 2 B. & Ad- 
309. Ridd. Aloxandor v. Lamb (1608), 1 Brownl. 103 ; 
Bond & Given’s (1613), Godb. 216 ; Pyne v. Woolland 
(1690), 2 Vent. 179 ; Vaughan v. Brown (1739), 7 Mod. 
liop. 274 ; Vernon v. Gums (1792), 2 Hy. Bl. 18 ; Soott 
V. Wedlako U845), 7 Q. B. 760. Mentd. Parker v, Kett 
(1701), 1 Ld. Raym. 658 ; Wood v, Kerry ()846), 2 C. B. 
515 ; H. V. Saddlers Co. (1861), 30 L. J. Q. B. 186. 

619. .] — ^An exor. de eon iort cannot retain 

to pay liimself. — Alexander v. Lane, West v. 


PART 1. SECT. 16, SUB-SECT. 8. — A. years after her husband’s death, in was taken out on the husband’s estate 

h. Widow in possession of house — possession of a house built on land of — Reid : she had an insurable interest 

Leased to deceased— No adminisbroHotL which he was the lessee for years, & as extrix. de son iort, — ^Linoley. r. 

taken out — Insurable interest .} — A , paid the ground rent, insured the house QtTSEN Insubancb Co. (1868), 12 

widow having oonthiued for four * ^ ^ar own name. No administration N. B. R. (1 Han.) 280.-^AM. 
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Lake (1608), Yelv. 137 ; 1 Browiil. 103 ; 80 

B 02. 

Aniutiatkm : — Campbell v. St. John (1694). 1 Ld. 
Baym. 20. 

620. .] — An exor. of his own wrong, 

should not retain to satisfy his own debt {per Cub.). 
— ^Bond & Green’s Case (1013), Godb. 216 ; 78 
E. B. 132. 

621. .] — Exor. de son tort cannot retain for 

his own debt. — ^Prince v, Rowson (1675), 1 Mod. 
Rep. 200 ; 2 Mod. Rep. 51 ; 86 E. R. 832, 035. 

$22. .] — Pyne V. WoollXnd, No. 653, 

post, 

$23. .] — Mountpord p. Gibson, No. 607, 

ante. 

$24. .] — A jUy registered bill of sale from 

deceased may beJ|mK> ^ 

if bond fide, thou^' l^msession was not taken until 
after the death, but for any goods not included 
in the bill of sale he must account as exor. — 
Webster v. Blackman (1861), 2 F. & F. 490. 

625. Effect of taking administration.] — Wil- 
liamson V. Norwitch (1052), Sty. 337 ; 82 E. K. 
757. 

AnnotaHon: — ^Befd. Whitehead v. Sampsou (1679), Freem. 
K. B. 2G5. 

$26. Pendente lite — Before pleading.] — 

If exor. de son tori takes out administration after 
suit & before plea, he may plead a retainer to 
satisfy his own debt : but not if he takes out 
administration after plea (Eltjs, J.). — White- 
head V. Sampson (1679), Freem. K. B. 265 ; 89 
E. R. 190. 

AnnotaHon: — Refd. Curtis v. Venion (1790), 3 Term Rep. 
587. 

627. .] — Whether exor. de son tort 

can justify a retainer for his own debt, by taking 
administration pendente lite , — Watson v, Harri* 
SON (1680), Freem. K. B. 533 ; 89 E. R. 399. 

$28, ,] — To debt as exor., if deft. 

plead judgment recovered by way of retainer, & 
no assets ultra, & pltf. reply exor. de son tort,** 
deft, may rejoin, puis darrein continuance, that 
he is administrator. — Vaughan v. Brown (1739), 
7 Mod. Rep. 274 ; 2 Stra. 1106 ; Andr. 328 ; 87 
E. R. 1237. 

AnnoUjAvm: — Refd. Curtis v, Vomou (1790), 3 Term Rep. 
587. 

$29. .] — Pyne v, Woolland, No. 053, post, 

630. Effect of consent of rightful representa- 
tive.] — Vernon v, Curtis, No. 666, post. 


Sub-sect. 4. — Liabilities op Executor de son 

TORT. 

See, now, Administration of Estates Act, 1925 
(c. 23), s. 28. 

A, In General, 

631. General rule.] — Carmichael v, Car- 
michael, No. 615, ante, 

632. .] — Stratpord-upon-Avon Corpn. v, 

Parker, No. 616, ante. 

633. For waste.] — Norwich Corpn. v. John- 
son, No. 577, ante. 

634. To give security.] — A party who had pos- 
sessed himself of a portion of the goods of a 
deceased person, before he had proved his title to 
the administration, directed to give security for 
the safety of those effects. — ^Jonbs v. Yarnold 
(1728), 2 Lee, 570. 

635. For debts of original testator.] — Debt 
against an exor. of his own wrong, who pleads 
that he never was exor., nor administered as an 
exor. held not to be any whit material whether he 
has any assets or no, but to prove he has adminis- 
tered of anything never so little in value & it shall 


charge him for the whole debt. — Townsley v, 
Ingham (1633), Clay. 6. 

636. Executor de son tort of rightful 

executor.] — Debt on bond by pltfs. as exors. 
against deft, as extrix. of one S., who was extrix. 
of W. Plea, that S. died intestate, without this 
that deft, ever was rightful extrix. of S. ; — Held : 
on special demurrer, the plea, though good in 
form, was no answer to the action, for an exor. 
de son tort of a rightful exor. is liable in the same 
manner as a rightful exor. for the debt of the 
original testator. — ^Meyrick v, Anderson (1850), 
14 Q. B. 719 ; 19 L. J. Q. B. 231 ; 15 L. T. O. 8. 
24 ; 14 Jur. 457 ; 117 E. R. 277. 

637. For legacies.] — Legacies payable by exor. 
de son tort, — Nicholson v, Sherman (1664), 
Freem. Ch. 181 ; 1 Cas. in Ch. 57 ; 22 E. R. 
1146. 

Annotation: — Refd. Holland v. Prior (1834), Coop, temp, 

Brough. 426. 

638. To take probate.] — Long & Feavbr v, 
Symbs &• Hannam, No. 30S, ante, 

$89. .] — Raynbr V, Green, No. 297, ante, 

640. .] — (1) An administrator with the 

will annexed, who has intermeddled with the 
estate cannot be compelled to take a grant of 
administration with a later will annexed upon 
the revocation of the original administration. 

(2) An exor. who has intermeddled can bo 
compelled to take probate (Sir C. Creswell). — 
In the Goods of Davis (1860), Sea. & Sm. 152 ; 4 
Sw. & Tr. 213 ; 29 L. J. P. M. & A. 72 ; 164 E. R. 
1498. 

641. To take grant.] — In the Goods of Davis, 
No. 640, ante, 

642. For breach of contract.] — The exor. of an 
extrix. de son tort is not liable for a breach of con- 
tract committed by the person with whoso property 
the extrix. de son tort has intermeddled. — Wilson 
V, Hodson (1872), L. R. 7 Exch. 84 ; 41 L. J. Ex. 
40 ; 36 J. P. 344 ; 20 W. R. 438. 

643. To account.] — Sharland v, Mildon, 
Sharland V, Loosemore, No. 567, ante. 

644. Necessity for proof of Intermeddling.] 

— ^Where an originating siunmons was taken out 
against an alleged administratrix, for an account 
& tadministration, & it subsequently transpired 
that deft, was not the administratrix & that there 
was, in fact, no exor. or administrator of the estate, 
but that deft, had intermeddled, leave was refused 
to amend the summons & describe deft, as ad- 
ministratrix de son tort, because an administrator 
de son tort is not liable io account until it has been 
proved that he has intermeddled, &; this can only 
oe done in an action, & cannot be done on an 
originating summons, it not being a matter falling 
within R. S. G., Ord. 55, at all. — Re Chalmers, 
Chalmers v. Chalmers (1921), 65 Sol. Jo. 475 ; 
66 L. Jo. 139 ; 161 L. T. Jo. 230. 

646. To pay probate duty.] — Upon the death 
of testator, a foreign subject domiciled in America, 
shares & debentures in an English co., of which 
he was the registered holder in the books of the 
CO. in London, passed by his will to his exors. in 
America, according to the law of his domicil. At 
their request the co. paid to them the dividends & 
interest payable upon testator’s shares & de- 
bentures, & transferred into their names in the 
co.’s books in London two shares & a debenture. 
The exors. to the knowledge of the co. had not 
obtained & did not intend to obtain probate in 
Bng^land : — Held : the co. had made them^lves 
exors. de son tort / they had taken poss^ion of 
the administered part of testator’s estatoik were 
liable to penalties, & to deliver an accoimt & pay 
such duty as would have been payable if probate 
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Seel. 16 . — Emeeuior de son iorl: Svb-sed, 4, A. &B, 
(fl), (5) i., ii., tii., (c). ] 

bad been obtained in England. — ^New York 
Breweries Oo. v , A.-G., [1899] A. 0. 62 ; 68 
L. J. Q. B. 136 ; 79 L. T. 668 ; 63 J. P. 179 ; 48 
W. B. 32 ; 16 T. L. R. 93 ; 43 Sol. Jo. Ill, H. L. ; 
affg. S. 0. 8vb nom. A.-G. v. New York Brejweries 
O o., [1898] 1 Q. B. 206, C. A. 

AnwiiatUm: — ^Mentd. Winane v, A.-G., [1910] A. C. 27. 

Extent of liability, see Sect. 16, sub-sect. 4, B. (c), 
post. 


B. lAabUUy io he sued. 

(a) In General. 

646. Necessity for personal representative.] — 

There can be no decree against an exor. de son tort^ 
without setting im an administrator. — E ddowes 
V. Deane (1718), Bunb. 36 ; 146 E. R. 686. 

647. .] — ^A bill by a creditor to administer 

the estate of testator alleged that testator by his 
will gave to his wife, deft., the use for her life of 
half his estate, & appointed her guardian of his 
children ; that administration with the will 
annexed had been granted to deft., who was the 
only legal personal representative & also heir of 
the undisposed of movables & immovables,*' & 
that she had received &> entered into possession of 
all the real A personal estate of deceased. Plea, 
that deft, was not, nor had ever been, administra- 
trix with wdll annexed or legal personal repre- 
sentative of deceased : — Held : if deft, was not 
administratrix, she was extrix. de son tort & the 
bill could be sustained. — Ratner v. Koehler 
(1872), L. R. 14 Eq. 262 ; 41 L. J. Oh. 697 ; 27 
L. T. 606; 20 W. R. 869. 

AnnotoMona Dbtd. Cary v. Hills (1872), 42 L. J. Ch. 100; 

Rowpell V. Morris (1873). L. R. 17 Eg. 20. FoUd. Ooote v. 

Whittington (1873), L. K. 10 Eq. 534. Refd. JHe LoTOtt, 

Ambler v. Lindsay (1870), 3 Ch. D. 198. 

648. .] — Bill stating a will & codicils 

giving pltf. an aimuity & appointing deft. exor. : 
that deft, had proved the will A also previously 
meddled with the assets, & praying administration. 
Plea, that deft, had not proved the will : — Held: 
the plea was good, since the only relief that could 
be given against an exor. de son tort in absence of 

g roper exor. is the appointment of a receiver* — 
ARY v. Hills (1872), L. R. 16 Eq. 79 ; 42 L. J. Ch. 
100 ; 28 L. T. 6 ; 21 W. R. 166. 

Annotations: — ^Dbtd. Coote v. Whittington (1873), L. R. 
16 Eq. 534. Refd. Rowsell v. Morris (1873), L. R. 17 
Eq. 8u. 

649. .] — Coote v. Whittington, No. 663, 

ante. 

650. .] — The legal personal representative 

of testator is a necessary party to a suit for the 
administration of his real & personal estate ; & if 
he is not made a party, no decree can be made in 
such a suit even although an exor. de son tort A 
the trustees of the real estate are before the ct. — 


Rowsell v . Morris (1873), L. R. 17 Eq. 20 ; 43 
L. J. Ch. 97 ; 29 L. T. 446 ; 22 W. R. 67. 
Annotations .*-~(kmfkl. Re Lovett, Ambler v. Lindsay (1876), 
3 Ch. D. 198. R9d. Nokos v. Gandy (1874), 43 L. J. Ch! 
276. 


651, Originating summons — R. S. C., Ord. 

55.1 — Be Chalmers, Chaimers v . Chalmers, No. 
644, ante. 

652. Effect of taking administration — By 
defendant.] — ^An exor. de son tort cannot plead in 
abatement that he is administrator &> not exor. — 
Stubbs v . Rightwisb (1688), Cro. Eliz. 102 ; 78 
E. R. 360. 

AnnotaHon : — Refd. Hooper t*. Snmmersett (1810), Wight. 16. 

658. .] — (1) An exor. of his own 

wrong cannot retain. * 

(2) If she disposed of the goods as extrix. of her 
owm wrong, the taking of administration after- 
wards though before writ brought wrill not hinder 
pltf. from charging her as extrix. of her own 
wrong (per Cur.). — ^Pynb v . Woolland (1690), 2 
Vent. 179 ; 86 E. R. 380. 

Annotation: — As to (1) Refd. Vaughan v. Browne (1738), 

Andr. 328. 

654. ' By plaintiff.] — Ashby v . Child 

(1663), Sty. 384 ; 82 E. R. 797. 

655. Wnat must be pleaded.] — A bill of revivor 
& supplement stated that 1, deft., had died, leaving 
by his will C. extrix., & that she had taken upon 
herself the execution thereof, & possessed herself 
of testator’s effects. The bill prayed that the 
suit might be revived against C. as extrix. The 
will had not been proved. C. pleaded that she 
was not extrix. : — Held : the plea was good, the 
form of the bill praying relief against deft, only as 
extrix., & not as extrix. de son tort. To warrant 
any decree against her in the latter character, the 
special facts ought to have been stated ; but, qu. : 
whether a bUl of revivor & supplement, or an 
original bill, was the proper course. 

Qu. : whether the bill could be sustained against 
the extrix. de son tort alone. — C ooke v . GimNas 
(1866), 21 Beav. 497; 26 L. T. O. S. 268; 4 
W. B.268; 62 E. R. 961. 

Annotations : — OoDfd. Jones v. Williams (1864), 11 L. T. 

264. Refd. Rayner v. Koehler (1872), L. R. 14 Eq. 262 ; 

Coote V. Whittington (1873), L. R. 16 Eq. 634. 

For debts of original testator.] — See No. 636, 
arde. No. 684, post. 

For breach of contract.] — See No. 642, ante. 

For waste.] — See No. 677, ante. 

656. In ejectment — ^Remaining In possession.] 
— ^A tenant from year to year died, & a regular 
notice to quit was served on the widow, who 
remained in possession : — Held : the landlord 
might recover m ejectment unless it were shown 
that some other person, & not the widow, was 
the exor. or administrator of the tenant, & it was 
not incumbent on the landlord to show that the 
widow was either extrix. or administratrix. — R ees 
d. Mbars V. Perrot (1830), 4 C. & P. 230, N. P. 

657. Injunction — To restrain executor de son 
tort from acting as executor.] — Deft., who claimed 
to be the lawful widow of an intestate,* possessed 
herself of his personal estate, dt was alleged to 
have sold a portion of the property. Pltf. claimed 
the grant of administration as next of kin, Sc 
denied that deft, was married to deceased. On 
the ex p. application of pltf., after issue of a writ 


PART 1. SECT. 15, SUB-SECT. 4.— 
B. (a). 

6461. NecesstSy for personal repre- 
sentative.] — ^An action will not lie 
against one as exor. de son tori, where 
there is a legally appointed adminis- 
trator, even though the latter may have 
conveyed the estate to the former on 
condition of his paying the debts of 
deoeased. — ^ARMSTBONa v. Armstrong 
(1879), 44 U. C. R. 615.— OAN. 

k. Sffeet of taking administration 
defendants fM>ininee.]— -A son Sc 
daughter of deoeased were held not 


liable as exon, de son tort because 
shortly after deoeased's death they 
requested another to take oharge of 


he being subsequently appointed 
administrator. — ^Langstaff v. Lang- 
STAFF, £1920] 8 W. W. R. 418 ; 18 
Saak. L. R. 265.— CAN. 


6561. What be pleaded .] — 

Pltf. alleging that he was a oieditor 
of R. Sc that, shortly before his death, 
R. conveyed all his land Sc transterxed 
all his personal property to bis wife. 


whom he named extrix., sued the wife, 
charging that the conveyance Sc 
transfer were voluntary Sc were fraudu- 
lent Sc void as against pltf. Sc all other 
creditors of R. Deft, had not applied 
for probate of R.'b will, & alleged that 
she had not intermeddled with his 
assets, which, according to her con- 
tention, were non-existent : — HeUL : 
pltf. could sue the wife as extrix. 
ae son tort, desoriblng her as extrix. — 
Golbman V. Rtan (1923), 55 O. L. R. 
182.— CAN. 

1. Extent of The Ua 

billty of one exor. de son tori for the 
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(1831), 2 B. & Ad. 309 ; 9 L. J. O. S. K. B. 229 : 
109 E. R. 1168. ’ 


of sununona but before service. The ct. granted 
an injunction restraining deft, from disposing of 
or removing any of the estate of intestate until 
further order of the ct. — ^B rand v. Mitson (1876), 
46 L. J. P. 41 ; 34 L. T. 864 ; 40 J. P. 407 ; 24 
W. R. 624 ; 2 Char. Pr. Cas. 83. 

(5) What Defences Available, 

i. Ne ungues Executor, 

658. Plea false — Extent of liability.]— A non. 
(circa 1600), Noy, 69 ; 74 E. R. 1037. 

659. Plea fabe to defendant’s 

knowledge.] — H arvey v, Burgess (1844), 3 L. T. 
O. B, 64, 74. 

ii. Plene administravii. 

660. When available — Settlement of accounts 
— With rightful representative.] — ^Barham’s Case 
(1590), Sav. 121 ; 123 B. R. 1047. 

661. Action by beneficiaries.] — 

Carmichael v, Carmichael, No. 616, ante. 

662. .] — Hill v, Curtis, 

No. 600, ante. 

663. With executor de son tort.] — 

SHARLAND V. MILDON, SHARLAND V. IjOOSEMORE, 
No. 667, ante, 

664. Delivery of effects of deceased — ^To 

rightful representative.] — ^An exor. de son tort 
remains liable, though he has delivered the effects 
of the intestate to the administrator. — ^B radbury 
V. Reynbl (1697), Cro. Eliz. 666 ; 78 E. R. 809. 

666. Before action brought.] — 

Anon. (1702), No. 536, ante. 

ggg, After action brought.] — 

To an action brought by a simple contract creditor, 
against an exor. de son tort of an intestate, the exor. 
de son tort cannot plead, that after action brought 
but before plea pleaded, ho delivered over the 
effects to the rightful administrator, though in fact 
no administration was granted till after the action 
was brought ; nor can he plead a retainer for his 
own debt of a superior degree, with the assent of the 
rightful administrator. — ^V ernon v. Curtis (1792), 
2 Hy. Bl. 18; 126 E. R. 405, Ex. Ch. ; affg. 
S. 0. svb nom. Curtis v, Vernon (1790), 3 Term 
Rep. 687. 

Annotations: — Consd. Hill v. Curtis (1865), L. P. 1 Eg. 90. 

Befd. Hooper v. Summersett (1810), Wight. 16. 

667 . .] — Deft.’s exors. de 

son tori, paying over what they had received in that 
character to one who had taken out administration 
with the will annexed pending the suit not dis- 
charged thereby. — L aypield v* Layfield (1834), 
7 Sim. 172 ; 4 L. J. Ch. 2 ; 68 E. R. 802. 

668. Payment of debts.] — B aker v, 

Beresford (1662), 1 Keb. 286 ; 1 Sid. 76 ; 83 
E. R. 992. 

Annotations : — Consd. Curtis v. Vernon (1700), 8 Term Hep. 

687. Reid. Vaughan v. Brown (1739), 7 Mod. Rep. 274. 

669. .] — Payment of debts by exor. 

de son torU is only in mitigation of damages. — 
Anon. (1701), 12 Mod. Rep. 441 ; 88 B. R. 1437. 

670. Specialty debt — Action by 

simple contract creditor.] — ^An exor. de son tort 
may, after action brought by a simple contract 
creditor, pay a specialty debt, A; plead the payment 
of that debt in bar of action. — O xrnham v, Clapp 


Aw^ation : — ^Befd. Thomson r. Harding (1853), 2 K. & B. 

630. 

671. Seizure of goods under execution.] 

The execution was a good discharge against another 
creditor that should sue him, to whom ho might 
plead riens inter res mains , but it was no discharge 
against an administrator, for men must not be 
encouraged to meddle with a personal estate 
without right (North, C.J.). — ^Anon. (1680), 1 
Vent. 349 ; 86 E. R. 226. 

672. Action by rightful representative.] — 

To trover & trespass for taking goods of pltf . as 
administrator, deft, pleaded that the claims arose 
by reason only of deft, being exor. de son tort of 
intestate before grant of administration to pltf., & 
that before such grant deft, fully administered 
all the estate which had come to his hands : — HeH : 
the plea was bad. — Elworthy v. Sandpord (1864), 
3 H. A C. 330 ; 34 L. J. Ex. 42 ; 10 L. T. 654 ; 12 
W. R. 1008 ; 169 E. R. 558 ; svb nom. Elsworthy 
V. Hbwbtt, 4 New Rep. 371. 

Annotation: — Mentd. Knight v. Williams, [1901] 1 Ch. 256. 

673. Effect of plea.] — A person who is sued as 
an exor., A who pleads plene adminisiravU, only 
admits thereby that he is exor. de son tort ; A an 
exor. de son tort is not liable to the amount of all 
the property of testator that would pass by a will, 
but only for the amount of assets that come to his 
hands. 

A. was sued as exor. of his father, A pleaded plene 
administravit. It appeared that the father left 
no will, A was the owner of a leasehold house, A 
that A., after his father’s death, liad received some 
small sums which had been duo to his father, A 
had paid the expenses of his father’s funeral ; — 
Held : A. was not liable for the value of the lease- 
hold house, A was only liable to the extent of the 
sums he had actually received, against which he 
had a right to deduct reasonable funeral expenses. 
— ^Yardley V. Arnold (1842), Car. A M. 134 ; 10 
M. A W. 141 ; 2 Dowl. N. S. 311 ; 11 L. J. Ex. 
413; 6Jur. 718; 152 E. R. 410. 

Annotation : — Mentd. Jacobs v. Laybourn (1843), 1 Dow. & 

L. 362. 

iii. Statutes of Limitation, 

See, generally. Limitation op Actions. 

674. ’When available.] — W bbsteic v, Websteh, 
No. 476, ante, 

(c) For What Amount Liable, 

676. Limited to extent of maladministration.]— 

Parker v, Kett, No. 605, ante. 

676. Limited to value of assets received.] — 
Yardlby V, Arnold, No. 673, ante, 

677. What deductions allowed.] — A party who 
has taken possession of the goods of intestate after 
his death, cannot set up as a defence to an action 
of trover by the administrator, that intestate had 
been first insolvent A then bankrupt, A had not 
paid 16s. in the pound under the fiat, A therefore 
the property in the goods vested absolutely in the 
assignees ; the goods having being acq^uired by 
intestate after the bkpey., A he having been 
allowed by the assignees to retain possession of 
them. 


who has gone into poaaessioaof chattels 
real of deceased, as exor. de son tort tSc 
lemaiDOd in possesalun for twelve years, 
may, in the absence of oiroumstanoes 
raising an inference of an express trust, 
rely on Stat. Limitations in answer 
to on action for the recovery of the 
lands brought by a person taking out 
administration to deceased. — D oylk 
V. Foley, [1903] 2 I. R. 95.—1R. 


acts of another exor. de son tort is 
not limited to the extent to which 
there has been an actual personal 
receipt of goods or money by the first- 
named wrongful exor. ; out one exor. 
de son tort may be liable for the acts of 
another when such acts have been 
authorised A directed by him . — Be 
Rtan, Ksimr r. Ryan, [1897] i 
1. R. 518.^IR. 


m, .] — ^An exor. or adminte- 

trator becomes liable for the full 
amount of the debts of deceased If 
he be executor de son <ort.--“JACKTON 
e. WngON (1888), 3 Moo. P. O. C. 177 ; 
13 E. R. 76.— L of M. 

PART I. SECT. IB, 8UB-BE0T. 4.— 
B. (b) iU. 

«74i. When otwifoBfe.}— A person 
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5ec<«*16 . — Execulor de son Uni: Sub-aect. 4, B, (c); 
aub-aect.B. Part II. SactA : Sub- aect. l^A. (a).] 

Now it is verr true, if an action had been brought 
in trover by the administrator against the exor. 
de am Unit the cases have decided that an exor. 
de am tort may recoup himself in damages for all 
money he has paid bond fide on account of testator ; 
Sc so might deft, in this case, if he had given any 
evidence that the exor. de am tort had paid the 
debts of testator out of the proceeds of the sale 
(IjORD Abinoer). — Fyson v. Chambers (1842), 
9 M. & W. 400 ; 11 L. J. Ex. 100 ; 162 E. R. 196. 
Annotations Welchman v. Bturaie (1849), 13 Q. B. 

652. Mentd. Herbert v. Bayer (1 844). 5 Q. B. 966 ; Ne^n- 
bam V. StovenBon 0861). 10 C. B. 713 ; Morgan v. Knight 
(1864). 15 C. B. N. S. 06^ Bourne v. Foebrooke (lW5). 
18 C. jB. N. S. 515 ; Re Cllark. Ex p. Beardmore, [1894 
2 Q. B. 393. 

678. Value of collateral security for debt.] 

— In an action brought against an extrix. de eon 
tori, upon a bond given by testator, Sc where pltf. 
holds a policv on testator’s life as a collateral 
security which has been paid, the ct. will not 
compel pltf. to enter satisfaction upon the roll upon 
receiving the amount of the bond less by the whole 
amount/ of the policy, unless it appear that he has 
actually received the whole of it, although it appear 
that he has improperly permitted the a£ninistrator 
to deduct from the policy the expenses of 
administration, there being general assets enough 
for that purpose. — Morris v, Roberts (1844), 4 
L. T. O. §. 160. 

079. .] — (1) A. had ordered a pair of 

boots of B. Sc had paid B. for them. The boots had 
never been delivered to A., &, being in the hands 
of the journeyman who made them, A. was obliged 
to pay the journeyman the price of making them 
before he could get possession of them. A. being 
sued as exor. dc son iorl of B. : — Held : lie was liable 
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for ttie value of the boots as exor. de son iorl, but 
he was entitled to be allowed the sum he paid the 
journeyman. 

(2) A., after the death of B. obtained possession 
of the cattle of B. from C., with whom they were 
agisted, A. paying C. for the agisting ; A. being 
sued as exor. de am tort of B. : Held : he was not 
entitled for the sum he paid to 0. for the agisting 
of the cattle. — Hobby v. Ruell (1846), 1 Oar. & 
Kir. 716. 

680. Plea of ne unques executor — ^False plea.] 
—Anon, {ciren 1600), Noy. 69 ; 74 E. R. 1037. 

681. Whether liable for whole 

amount claimed.] — Harvey v, Burgess (1844), 3 
L. T. O. S. 64, 74. 


Sub-sect. 6. — Effect of Death of Executor 

DE BON TORT. 

682. Liability of executor of executor de son 
tort.] — Exor. de son tort wastes Sc dies. Whether 
his goods are liable to answer. — ^Astry v. Nevit 
(1676), 2 Lev. 133 ; 83 E. R. 484. 

688 . .] — The exor. or administrator of an 

exor. de son tort, is liable in the same manner as 
testator or intestate would have been. — Anon. 
(1078), 2 Mod. Rep. 293 ; 86 E. R. 1080, Ex. Oh. 
Annotations: — Befd. Garth v. Cotton (1753), 1 Yes. Sen. 
546 : Meyrick v. Anderson (1850), 19 L. J. Q. B. 231. 

684. Liability of executor de son tort of executor 
de son tort — For debts of original testator.] — 

Setnble : an exor. de son tort of an exor. de son tort, 
is not liable for the debts of the first deceased. — 
Hammond v, Gatlippe (1738), Andr. 262 ; 96 
E. R. 385. 

Anfwtation: — Reid. MeyHck v, Anderson (1850), 14 Q. B. 
719. 


Part II. — Probate and Letters of Administration. 


8ect. 1.— jurisdiction. 

Sub-sect. 1. — What Courts have Jurisdiction. 
A, l^rohaie Division. 

(a) In General. 

See Court of Pixibate Act^, 1857 (c. 77), 1868 
(c. 96) ; Administration of Estates Act, 1 926 (c. 23); 
Judicature Acts, 1873 (c. 66), 1876 (c. 77) ; Supreme 
Court of Judicature ((kinsolidation) Act, 1925 (c. 
49), ss. 20, 160-162, efc, generally, Courts, Vol. 
XVI.. p. 177. 

685. Effect of Judicature Acts.] — In the Estate 
of Keys, Wabker v. Gaskill, No. 697, post. 

qS 6. Non-contentlous matters.] — A will 

of a married woman made during coverture, under 
a power Sc disposing of real property only, is not 
entitled to probate, though there is an api>oint- 
ment of exors. Jud. Acts do not alter the juris- 
diction of the Ot. of Ihxibate in non-contentious 
matters. — In the Goods of Tomlinson (1881), 6 
P. D. 209 ; 60 li. J. P, 74 ; 46 L. T. 484 ; 46 
J. P. 78 ; 80 W. R. 61. 

Annotations : — Mentd. in the Goods of Hornbuoklo (1890), 
16 P. D. 149 ; O'Qrady v. WUmot, [1916] 2 A. C. 231. 

687. Transfer of former Jurlsdiotlon of 

Court of Chanoer^.l — ^The Ct. of Probate, as a 
Division of the Hign Ct. of Justice, to which the 
juiisdiotion formeny exercised by the Ct. of Ch. 
has been transferred by Jud. Act, 1873 (c. 66), 
s. 16, has power to issue an order prohibiting the 
dealing in any share of a sliip for a time Sc on 


conditions to be named therein, & the registrar of 
shipping, on being served with such order, or an 
official copy thereof, must obey the same. — 
Nicholas v. Dracachis (1875), 1 P. I). 72 ; 45 
L. J. P. 45 ; 24 W. R. 461. 

On Jurisdiction of Chancery Division.] — 

See Sub-sect. 1, B., poat, 

egg, Power to order execution of deed.] — 

The Probate Div.^as jurisdiction imder Jud. Act, 
1884 (c. 61), 8. 14, in the event of any person 
neglecting or refusing to obey its order to execute 
a deed, to direct its execution by any other person 
whom it may nominate for the purpose. 

Semble : as a general rule the Ct. should not 
make an order under Jud. Act, 1884 (c. 61), s. 14. — 
Howarth V. Howarth (1886), 11 P. D. 95; 66 
L. J. P. 49 ; 55 L. T. 303 ; 34 W. R. 633 ; 2 
T. L. R. 705, C. A. 

Annotation : — Mentd. Re Evans, Evans v. Noton, [1893] 
1 Ch. 262. 

680. In respect of will or administration of 
assets of Sovereign.]— Of a sovereign who dies in- 
testate, the successor is exclusively entitled to the 
personal propert v ; but in order to have legal 
authority to collect Sc recover that property, 
there is no instance of any such successor coming 
into t^ ct., as ail persons must do, for letters of 
administration — ^for the authority of the ordinary 
to invest him with the legal chaj^ter of adminis- 
trator. Nothing of the sort has ever taken place : 
Sc, indeed, it would be against all principle, Sc 
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contrary to all analogy, that it should. Now the 
total absence of any exercise of such a jurisdiction 
by this ct. on the death of a sovereign in cases 
either of testacy or intestacy, is pretty strong 
evidence, to my mind, that no such a jurisdiction 
exists (Sm J. Nicholl). — In the Goods of Kino 
George III. (1822), 1 Add. 255 ; 1 State Tr. N. S. 
1273 ; 162 E. R. 89. 

Annotation : — ^FoUd. In the Goods of George 111. (1862), 32 
L, J. P. M. & A. 15. 

690. .] — The Ct. of Probate has no juris- 

diction to decide on the validity of the will of a 
deceased sovereign of this realm. When, there- 
fore, application was made on behalf of the personal 
representative of a legatee under an alleged will 
of His late Majesty King Geoi^e III. for leave to 
cite the A.-G., as representative of the reigning 
sovereign, the heir general of Ilis late Majesty 
King George IV., the heir-at-law of the alleged 
testator, to see tlie alleged will propounded, the 
C^t. rejected the application. — In the Goods of 
Kino George III. (1802), 3 Sw. & Tr. 199 ; 1 
New Rep. 69 ; 32 G. J. P. M. A A. 15 ; 27 J. P. 
137; 8 Jur. N. S. 1134; 11 W. R. 190; 164 
E. R. 1250. 

691. Inquiry into execution of power — To 
determine whether Instrument testamentary.] — 

( 1 ) A ct. of Probate has jurisdiction to examme 
into the execution of a power, so far as is necessary 
to determine whether the instrument executing 
it is testamentary. 

(2) A will disposing of peraonal estate situate 
in this (jountry, made in pursuance of a power of 
appointment A cxecut(id in compliance with the 
requisites of the power, is entitled to pi*obate, 
though not executed according to the testa- 
mentary law of the domicil of the party making it. 
— Tatnai.l r. Hankey (1838), 2 Moo. 1*. C, (h 
342 ; 12 K. H. 1036, P. C. 

AntutUUiona : — Am to (1) Consd. llanioH n. Vliioont (1846), 
A Moo. P. C. C. 201. Am to (2) Coilfd. Uamos v, VlucH)tii 
(1846), rt Moo. 1*. O. 201 ; In the Goods of Aluxaiidcr 
(1860), 20 L. J. P. M. & A. 03. Retd. In the Goods of 
Hally burton (1866), L. U. 1 P. & D. 00 : in the Goods of 
llubt:r, [1H06J P. 200. Generally, Kantd. llrenchloy v. 
Lynn (1852), 2 Hub. £ccl. 441 ; D'Huart v. Uarknoaei 
(1865), 34 L. J. Ch, 311. 

692. To determine whether instrument 

duly executed.] — The Prei*ogative (X. i-efused 
probate to a will of a/cwic covcH made in pursuance 
of a power, because it was, upon the face of it, 
not executed according to the requisites of the 
I>ower : — Held : such will was entitled to probate, 
the Ecclesiastical cts. having no jurisdiction to 
inquire as to the due execution of the power, but 
simply to grant probate, leaving it to a ct. of 
equity to determine the question of the due 
execution of the power. — Barnes v. Vincent 
(1846), 5 Moo. P. C. C. 201 ; 4 Notes of (Jases, 
App. 21 ; 7 L. T. O. S. 445 ; 10 ,Tur. 233 ; 13 
E. R. 468, P. C. ; subsequent proceedings^ 5 Notes 
of Cases, 91, P. C. 

AnjMiaiions : — Esto v. Este (1851), 2 Rob. Eccl. 351. 
Consd. Brenchlcy r. Lynn (1852), 2 Hob. Eccl. 441. FoUd. 
De Chatelain r. Do Pontigny (1859), 1 8w. & Tr. 411. 
Consd. /n the Goods of UaUyburton (1866), L. H. 1 P. & D. 
90. AnM Paglar v. Tongue (1866), L. H. 1 P. & D. 158. 
FoUd. /n the Goods of De Pradel (1867), L. H. 1 P. & D. 
454. Noble v, Pbelps (1871), L. 1C. 2 P. A D. 276. 

Consd. In the Goods of Graham (1872), L. H. 2 }’. & D. 
385; Parkinson r. Townsend A Townsend (1875), 44 
L. J. P. & M. 32 ; In the Goods of Tharp (1878), 3 P. D. 76. 
Bold. In the Goods of Wollaston (1863), 32 L. J. P. M. & A. 
171 : Hawksley r. Barrow (1866), L. H. 1 P. A D. 147 ; 
PhUUps V, Jenkins (1881), 44 L. T. 281 ; In the Goods of 
Huber, 11 896 J P. 209. 

693. Since Wills Act, 1887 (c. 26).]— 

An allegation propounding a will, dated in 1845, 
of a married woman, alleged the same to have been 
made in pursuance of a deed of settlement ; but 
that deed was not produced : — Held : the aJlega- 

J. — VOL. xxiii. 


tion must be reformed by pleading & annexing 
that instrument. 

Though certainly there are some dicta in the 
judgpient [of Barnes v. Vincenit No. 692, ante] 
leading to the conclusion that this ct. has no right 
to look to the power, I think they must be con- 
strued in reference to the law prior to 1838 (Sir H. 
Jenner Fust). — Este v. Este (1851), 2 Rob. 
Eccl. 351 ; 16 L. T. O. 8. 469 ; 15 Jur. 159 ; 163 
E. R. 1342. 

SeCi further^ Powers. 

694. Alteration of papers of which probate 
granted.] — The Vice-Chancellor of England 
directed in a suit in equity certain promissory 
notes, which forned part of a probate, to bo can- 
celled. The judge of the Prerogative Ct. on 
application made to cancel the note's refused to 
do so on the ground that he had no authority to 
alter papers of which probate had been taken. — 
In the Goods of Hughes (1850), 2 Rob. Eccl. 311 ; 
163 E. R. 1339. 

695. Prohibiting dealings in share of ship.] — 

Nicholas v. Dracacuis, No. 687, ante. 

696. To order execution of deed — By any 
nominated person — When order to execute dis- 
obeyed — Judicature Act, 1884 (c. 61), s. 14.J — 

IIowartii I?. Howartii, No. 688, ante. 

Execution of deeds by order of court .] — Sec 
Deeds, Vol. XVII., pp. 216, 217, Nos. 288, 290. 

697. Construction of documents — Only for 
purposes of admission to probate.] — A husband & 
wife, whose propeHy consistt'd almost entirely of 
h‘aseholds, which tht‘y ht‘ld as joint tenants, made 
in 1907 two id(^ntical wills, i^ach in favour of the 
other, with cert/ain similar provisions in favour of 
defts. to take efl’ect upon the death of the survivor. 
These wills were made in pursuance of an agree- 
ment that they were to be irrevocable. The hus- 
band died in 1911, neither his will nor that of his 
wife having at that time been revoked. In 1912 
the wife execut/cd a codicil Ac in ,lan. 1913, she 
execut(Hl a will. In May, J913, the wife died. 
Pltfs., who were the exors. of the will of 1913, 
claimed the probate of that will in soh^mn form, 
& defts. who were legaUics under the wife’s will of 
1907, asked the ct. to i)ronoimce in favour of tliat 
will & alternatively claimed a declaration tluit 
pltfs. were trustees for defts. of the bonedits 
given to defts. by the wife’s will f>f 1907 : — Held : 
the agreement together with the execution of (he 
two wills of 1907 severed the joint tenancy Aj 
ert^ated a Umancy in common ; as a will is in its 
nature & essence revocable the wife’s will of 1907 
did not become irrevcxtable on the death of her 
husband, A therefore the ct. must pronounce in 
favour of the will of 1913; <'ven if there was a 
contract giving rise to a tnist in favour of defts., 
inasmuch as the Probate Div. should as a rule 
only construe testamentary dficuments so far as 
it is necessary to decide whetlier they should be 
admitted to probate, the ct. ought not to make a 
declaration of any trusts, but ought to leave 
defts. io pursue thtdr remedies in the Ch Div. 

No dffubt, theoretically, this ct.. as a ct of one 
of the Divisions of the lligh (.’t. of Justi(re, under 
the Judicature Acts can A ought to- but only 
where it can conveniently A properly do so— - 
decide all matters in controversy in any action 
between the paities to the action (Sin S. Evanh, P ). 
— In the Estate of Hkys, Walker r. Gaskill, 
[1914] P. 192 ; 83 L. J. P. 152 ; ill L. T. 041 ; 
30 T. G. R. 637 ; 59 Sol. Jo 45. 

698. In matter commenced In or transferred to 
county court.] — W’hen a testamentary cause, in 
which a county ct has juiisdiction, lias been com- 
menced in, or has been transferred to, a county ct., 

o 
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Sect 1. — Jurisdiction: Suh-eect. 1, A. (a) & (6), 

the cL of Probate has no power to grant a new 
trial, or to make any order in the cause, unless it 
is brought before it by way of appeal from the 
determination of the judge of the county ct. in 
point of law, or upon the admission or rejection 
of evidence, under Court of Probate Act, 1867 
(c. 77), s. 68. — Zealley v, Veryard (1866), L. R. 
1 P. & D. 195 ; 14 L. T. 769 ; 30 J. P. 663 ; 14 
W. R. 970 ; 6vb nom, Lealley v. Vbryard, 35 
L. J. P. &M. 127. 

099 . Jurisdiction as to costs before 

transfer.] — After a testamentary cause has been 
transferred from the Probate Ot. to a covinty ct., 
the Probate Ct. has no power to make an order as 
to the costs incurred before the transfer. The 
judge of the county ct. has power to make an order 
as to such costs. — Macleur v. Macleuu (1868), 
U R. 1 P. & D. 604 ; 37 I.. ,7. P. & M. 68. 

SeCi now. County Courts Act, 1919 (c. 73), s. 12, 
generally. County Courts, Vol. Xlll., pp. 
4 90 ci Hcq. 

Probate jurisdiction of county cts., sec, generally. 
Sub -sect. 1, C., post 

700. Grant sealed in Ireland — Not resealed in 
England.] — Irish Probate Act, 1857 (c. 79), s. 95, 
which enables an Irish grant to be resealed in 
England does not take away the power of the 
English ct. to grant probat/e or letters of ad- 
ministration in cases where the Irish grant has 
not in fact been resealed. — In the Estate o/ Millar, 
Irwin v, Cauuth, [1916] 1 P. 23 ; 85 L. J. P. 26 ; 
114 L. T. 373 ; 32 T. L. R. 193 ; 60 Sol. Jo. 210. 

Irish & Scottish grants generally, sec Part II., 
Sect. 18, sub-sects. 1 A 2, post 

Jurisdiction of district registries.] — See, now. 
Administration of Justice Act, 1925 (c. 28), 
8. 18 (1), (3). 

(6) Foundation of Jurisdictiori. 

701. For letters of administration — Personalty 
in England.] — The Ct. of l*robate having, as a 
general rule, no jurisdiction to grant letters of 
administration unless deceased leaves personal 
property in this country, where administration 
to the estate of a person, who died resident abroad, 
is applied for, it should appear upon affidavit that 
he left personal i)rox)ei*ty in this country. "Where 

A. , the person primarily entitled to letters of 
administration, is abroad, & a citation has issued, 
but has not betm personally served, calling on 
him to accept or refuse letters of administration, 
or show cause why they should not be granted to 

B. , who, in the event of A.'s refusing to accept 
administration, would be entitled to them, the 
ct., before granting administration to B., requires 
an affidavit that A. has no agent in this country. — 
Evans v. Burreu. (1859), 4 Sw. & Tr. 186 ; 28 
L. J. P. & M. 82 ; 23 J. P. 280 ; 164 E. R. 1487. 

702. .] — Administration will not be 

granted when if. appeal's that deceased left no 
personal property in England. — In the Goods of 
PiTTOCK (1863), 32 L. J. P. M. & A. 167 ; 9 Jur. 
N. 8. 311. 

703. English administration required by 

law of country where assets situate.]— A married 
woman died intestate in Fi*ance, leaving personal 

E roperty thert), but none in this country. Her 
usband, who surviveil her, was by the law of 
France unable to obtain possession of deceased’s 
property without first obtaining letters of ad- 
ministration in England : — Held : as deceased 
left no personal property in England, the ct. bad 
no jurisdiotion to grant to her husband administra- 
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tion Hmited to the purpose of substantiating in 
France his title to die property there situate. — 
In the Goods of Tucker (1864), 3 Sw. & Tr. 585 ; 
34 L. J. P. M. & A. 29 ; 164 E. R. 1402. 

Annotettiona : — ^Beld. In the Goods of Look (1875), 40 J. P. 

168 : In the Goods of Murray, [1896] P. 65. 

704. With will annexed — ^Property within 

the Jurisdiction.] — Testator was lost at sea haviz^ 
made a will by which he constituted his wife his 
universal legatee. The wife died without having 
proved the will, & after her death the Bank of 
England required her representatives to take out 
administration to the estate of testator before 
they would transfer or pay the dividends on 
certain stock which the \ndow had been in the 
habit of receiving regularly during her widowhood. 
In the absence of proof that the husband died 
possessed of property within the jurisdiction, the 
ct. refused to grant administration with the will 
annexed of his effects to the administrator of the 
widow. The ct. will not, for the protection or 
convenience of the Bank of England, depart from 
its ordinary requirements. — In the Goods of IjOCK 
(1876), 40 J. P. 168 ; 24 W. R. 281. 

706 , Assets in Jurisdiction.] — (1) A 

creditor will not be granted letters of administra- 
tion to defeat the right of retainer of the next of 
kin unless he can show the existence of assets in 
the jurisdiction. 

(2) A general allegation of information & belief 
as to the existence of assets is useless. — In the 
Goods of Foy (1898), 78 L. T. 49. 

706. For probate of will — No property In 
England passing under will.] — The ct. refused to 
grant probate of an authenticated copy of a will, 
of which the original had been lost, where it did 
not appear that there was any property in this 
country upon which the original will could have 
operated. — In the Goods of ROBINSON (1869), 23 
J. P. 263. 

707. .] — As personal property, 

wherever situate, follows the person, the ct. will 
grant probate of a document though it purports 
to deal only with property out of its jurisdiction. — 
In the Goods oj Winter (1S61), 4 8w. & Tr. 204 ; 
30 E. J. P. M. & A. 66 ; 25 J. P. 217 ; 104 E. R. 
1494. 

708 . ,] — A will disposing only of 

property in a foreign country is not entitled to 
pro Date in this country. — In the Goods of Goode 
(1867), L. R. 1 P. & D. 449; 36 L. J. P. & M. 129; 
16 L. T. 746. 

Annakdions : — ^Diftd. In the (foods of Harris (1870), 22 L. T. 

630 : In the Goods of Howden (1874), 43 L. J. P. & M. 26. 

Retd. In the Goods of Murray, [1806] P. 65. 

709. Separate wills of English estate 

& foreign immovables.] — In the Goods of Tamplin, 
No. 1391, post 

710. Property brought to England 

after death.] — The ct. granted probate of a will 
disposing of property abroad where some of the 
property that passed under that will was brought 
to England.-— Stubbinos t*. Clunibs-Ross (1911), 
27 T. L. R. 861. 

Separate wills for foreign property— Whether 
incorporated in English probate.]— iSee Sect. 10. 
sub-eect. 7, B. (a), post, 

711. Entry of caveat.] — Simple contract debts 
make hona notabUia where deceased died ; whereas 
specialty debts constitute hona notabilia at the 
place where the specialty is at the time of the 
death. The mere entry of a caveat will not found 
the jurisdiction. — France v. Aubrey (1768), 2 
Lee, 634 ; 161 E. R. 430. 

Wills disposing of realty only.]— Sect. 2, 
sub-sect. 2» post. 
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WUto appolntliiK wneutort.] — See Noa. 807, 
808, 872-877, poet. 

B. Chancery Division. 

See Jud. Acts, 1873 (c. 66), 1875 (c. 77). 

712. To grant probate — ^Former Jurisdiction.] — 
A married woman having a power to appoint a 
sum of money by ifrill, or by any writing in the 
nature thereof, signed, sealed, A published in the 
presence of two witnesses, by her will, made in 
1887, A signed in the presence of two witnesses, 
but not s^ed, assum^ to appoint the sum in 
question, A other property A nominated an exor., 
who proved her will in the diocesan ct. The 
husband survived the wife, A after his death, his 
representative obtained letters of administration 
of the estate of the wife from the prerogative ct., 
A procured the diocesan ct. to recall the grant of 
probate to the exor. of the wife, so far as related 
to the sum in question. In a suit by the appointee 
of the wife, against the representative of the hus- 
band, A the trustees of the fund : — Held : the ct. 
could not treat the probate of the diocesan ct., 
which excluded from the grant the sum in question, 
as probate of a testamentary instrument executing 
the power ; A a probate sufficient to cover the 
sum in question was necessary, in order to enable 
the party claiming under the appointment to 
sustain the suit. Qu. : whether, in such a case, 
if the party claiming under the appointment, by 
appealing from the ct. of probate, liad shown that 
the probate had been refused by the ct. of ultimate 
juri^ction in such causes, upon principles not 
recognised in this ct., this ct. would consider the 
question of the execution of the power inde- 
pendently of the probate. 

If the ct. of probate has impi*operly refused to 
admit the will to proof, which I cannot assume, 
the matter may bo set ri^ht by an appeal to the 
Privy Council ; A if, as it has been urged, that 
Ct. should act on principles ditferent from those 
which this ct. is in the habit of applying, A should, 
acting upon those principles, tcLke upon itself to 
say that a document, which, in the opinion of 
this ct., is good as an exercise of the power, cannot 
be admitted to proof as a will, owing to some 
defect of form, it may be compettmt to this ct. 
to I'esumc its old jurisdiction, A act independently 
of the ct. of probate (Wioham, V.-C.). — (Golds- 
worthy V. Crosslby (1844), 4 ilare, 140 ; 67 
£. K. 594. 

718. .] -This ct. can enteria.in a suit 

to establish a will against parties claiming under a 

K will, A disputing pltf.’s claim ; a devisee 
entitled to have the will established A his 
title quieted not only against the heir, but against 
all persons setting up Averse rights. 

: whether the ct. can establish a will against 
a devisee claiming under another instrument, 
without directing an issue (except where an issue 
would be merely frivolous A vexatious). — L iOVEtt 
V. Lovett (1856), 3 K. A J. 1 ; 28 L. T. O. S. 98 ; 

2 Jur. N. S. 1130 ; 5 W. B. 5 ; 69 S. R. 997. 

714. Under Judlenture Acts — DlsereClon 

of eourtO — ^Pxkkby v. Hukt, No. 859, poet. \ 

715. To revoke probate — Discretion of court.] 
— ^Bradford v. Young, No. 2916, poet. 

716. .] — In an action in the Probate Div. 

T. A G. propounded an earlier A P. a later will. 
The action was compromised, A by consent verdict 
A judgment were taken for ^rtablishing the esarlier 
will. Bubeequently P. discovered that the earlier 
will was a forgery, A in an action in the Uh. Div., 
to which T. A O. were parties, obtained the verdict 
of a jury to that effect, A judgment that the com- 


promise should be set aside. In anotlier acUou 
m the Protete Div. for revocation of the probate 
of the earlier will : — Held : T. A G. were estopped 
from denying the forgery. Semble : a ct. of the 
Gh. Div. has no jurisdiction to revoke the probate 
of a will. — PiUESTMAN V. Thomas (1884), 0 D. 
210 ; 53 L. J. P. 109 ; 51 L. T. 843 ; 32 W. U. 
842, O. A. 

Annotations: — ^Mentd. lie Uwlram, Marshall v. Kdolatoii 
(1884). 50 L. T. 592 ; Ck>lo v. Langford. 11898] 2 Q. B. 38 ; 
Wyatt V. l^almor (1899). 80 L. T. 639 ; Birch r. Birch. 
[1902] P. 62 ; Poulton v. Adjustable Cover A Boiler 
Block Co.. 11908] 2 Ch. 430. 


See, generally. Sect. 16, poet. 

717. To relieve against testamentary disposi- 
tions — After probate granted — On ground of undue 
influence.] — Testator by his will A codicils gave 
A. large bequests, which he revoked by a tlnal 
codicil, pi'oviding only a small weekly allowance 
for him during his life. The will A all the codicils 
having been admitted to piobate, after litigation 
as to the last codicil in the Ecclesiastical Gt., A. 
filed a bill in Gh. alleging that testator liad executed 
the last codicil under undue influence of the 


residuaiy legatee, A false representations made at 
her instance respecting A.’s character ; A that he 
had not been permitted in the Ecclesiastical Gt. 
to take any objections to that codicil, except 
such as ailected the validity of the whole instru- 
ment : the bill therefoi'e prayed that tiie 0 x 01 * 8 . 
or residuary legatee might be declai’ed trustees or 
trustee for A. to tiie amount of the revoked 
bequests: — Held: (1) the Gt. of Gh. had no 
junsdiction in the matter, A the proper course 
would have been an appeal to tiie Judicial Com- 
mittee of the Privy Council against the sentence 
of the Ecclesiastical Gt. 

It was formerly considered that fraud in obtain- 
ing a will might be investigated A rodi'essed in a 
ct. of equity, but that doctrine has long since 
been overruled (JjOHD Lyndhuubt). 

(2) It is perfectly clear tliat the EcciesuisUcal 
Gt. may admit a {jart of an instrument to probate, 
A refuse it as to the rest (Loud Lyndhurst). — 
Allen v. M’i'UBiiSON (1817), i H. L. Gas. 191 ; 
11 Jur. 785 ; 9 E. K. 727, 11. L. 

A nwttalions : — As to {1) Folld. AlcluiHh v. Miitou (J«7n), 'J 
Ch. D. 27. Reid. Cairiphcli v, Boaufoy (1K59), 320 ; 

I’iiiiiey r. Hunt (1877). 6 Cli. D. 98. As to (*2) Oonid. In 
the Goods of Duano (1802), 2 Sw. ISL Tr. 590 ; UiiurdhouHO 
V. Blookbuni (1866), L. K. 1 P. 8c I>. 109. Befd. Harter 
V. Harter (1873). L. K. 3 P. 8c I). 11. GenrraUu, Menid. 
Newten v. Kloketta (1847). 9 L. T. O. 8. 430 ; Moucau v, 
Aunis C649), 3 Do U. 8c tiui. 401 ; llinchiuu v. Wcathurlll 
(1854), 5 Du U. M. 8C O. 301. 

718. On ground of fraud.] — Testator 

made a will giving all his property to his wife, A 
^{lointing her sole extrix. She proved the will. 
Ime heir at law A sole next of km filed a bill to 
have her dechured a trustee of the property for 
him, on the ground that slie had fraudulently con- 
cealed from testator the fact tliat she was not 
Lia lawful wife, as she liad a former husband 
living ; — Held : the Gt. of Gh. had no jurisdiction 
to entertain the case, which was within the ex- 
clusive jurisdiction of the Gt. of Probate ; A the 
case was not distinguished from Allen v. M'Vhcreo'Ht 
No. 717, ante, by the fact that the lady had not 
asked testator to make a will in her favour. — 
lliKLUisu V. Milton (1876), 3 Gh. D. 27 ; 45 
L. J. Gh. 836 ; 35 L. T. 82 ; 24 W. K. 892, G. A. 

Bffset of Judicature Acts — On Divisions of High 
Court.] — See Goubts, Vol. XVI., p. 174, Nos. HOO 

Jurlsdletlott of Chancery Division generally .j - 
See Goukts, Vol. XVI., p. 176, Nos. 820 el aeq. 

Transfer of former Imrlsdletlon of Court of 
Chaneeiy — ^To Probate Division.] — See No. 687, 
ante. 

Q 2 
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Executors and Administrators. 


Sect. 1. — Jurisdiction: Sub-sect. 1, C.dbD.; sub- 
sect. 2. Sect. 2 1 Sub-sect. 1, A. &B. (a)» (&) i.] 

C, County Courts. 

County Courts, generally, see County Courts, 
Vol. XIII., pp. 441 et seq. 

See Court of Probate Act, 1857 (c. 77); Court 
of Probate Act, 1868 (c. 06); Supreme Court of 
.Judicature (Consolidation) Act, 1926 (c. 40), s. 160, 
Sebed. V., Part I., 1 (i). 

Realty not amounting to £300.] — See County 
Courts, Vol. XIII., p. 657, Nos. 1147, 1148. 

719. Cause commenced In or transferred to 
county courts — Jurisdiction of county court as to 
costs before transfer.] — ^Macleur v. Macleur, 
No. 009, ante. 

Costs of i^robate actions generally, see Sect. 20, 
•post. 

Jurisdiction of Court of Probate.] — See 

Nos. 008, 000, ante. 

See, now, County Courts Act, 1910 (c. 73), 
s. 12, dr, generally. County Courts, Vol. XIII., 
I)p. 400 et seq. 

720. Remitting actions to county court — 
Practice on application — Evidence.] — By Couit of 
Probate A (!t, 1867 (c. 77), s. 50, it is i)rovided, that 
where, in any contentious matter arising out of 
an application for probate or administration, it is 
shown to the Ct. of Probate that the state of the 
property & the place of abode of deceased were 
such as to give contentious jurisdiction to the 
judge of a county ct ., the Ct. of Probate may send 
the cause to such ct. ; — Held : where proceedings 
have been commcmced in the Ct. of Probate, the 
Ct. will receive evidence from both sides as to the 
state of tlie iiropcrrty, the place of abode of 
deceased. b(‘fore it d(‘tcrmine8 whether or not it 
will send the cause to the proper county ct. — 
Stater v. Alvey (1870), L. 11. 2 P. & D. 164 ; 
23 L. T. 324 ; 34 ,1. P. 604 ; 18 W. It. 1108. 

j — See, generally. County Courts, Vol. 

Xlll., pp. 483 ct seq. 

Administration of estates of deceased persons.] 

— Sec C/OUNTY Courts, VoL Xlll., p. 473. 

D. Courts of Dominions and Dependencies. 

721. Straits Settlements.]— By the Civil Pi*o- 
ceduro Code, 1907 (Ordinance No. XXXT. of 


1907), of the Straits Settlements, s. 3, where no 
other provision is made the English procedure 
shall be followed & adopted, & therefore probate 
may be granted of the will of a person domiciled 
outside the Settlements upon proof that it is a 
valid will according to the law of the domicil, 4c 
that there are assets within the jurisdiction. 

According to English practice, probate may be 
granted of the will of a person domiciled abroad 
upon proof that it is a valid will according to the 
law of the domicil, & that there are assets within 
the jurisdiction. It is not necessary that it should 
be first proved in the cts. of the domicil (Lord 
Parker). — ^Meyappa Chetty v. SuPRAiaANiAN 
Chetty, [1916] 1 A. C. 603 ; L. R. 43 Ind. App. 
113 ; 114 L. T. 1002 ; sub nom. Chetty v. Chetty, 
85 L. J. P. C. 179, P. C. 

Annotation: — Mentd. Kelsey v. Kelsey (1022), 01 L. J. Ch. 

382. 

Jurisdiction of colonial comis, generally, see 
Dependencies, Vol. XVII.^ pp. 462 et seq. 


Sub-sect. 2. — I^operty within the Juris- 
diction. 

As condition precedent to jurisdiction, see Sub- 
sect. 1, A. (6), ante. 

722. Bond.] — Daniel v. Luker, No. 2034, 
post. 

723. Simple contract debt.] — A promissory note 
due to testator domiciled in England, by a person 
resident at the Cape, passes by the words ; “ pro- 
perty I shall leave in the Colony.” 

The law, therefore, says that for the purpose of 
determining in what ct. to take out probate, there 
shall be observed ceHain rules with respect to the 
locality, or supposed locality of the property ; &, 
where there is a simple contract debt upon a 
piomissory note, the ct. has said, that for the 
purpose of probate that debt shall bo considered 
as having locality in the place where the debtor 
inliabited, which I imderstand to be the same as 
that of his residence (Kindersley, V.-C.). — 
ScoREY V. Harrison (1852), 20 L. T. O. S. 302 ; 
16 Jut. 1130. 

See, generally, CnosES in Action, Vol. VIII., 
p. 423 ; CoNixiCT op Laws, Vol. XI., pp. 668 
et seq. 


PART II. SECT. 1, SUB-SECT. 1.— D. 

n. For probate — No vroperiy in 
jurisdiction .] — A will dfeiRUBiiiK of 
property lu a forojgti country only Ib 
not entitled to probate in Victoria, 
though the tuHtator be domiciled in 
yiotorla.~/?c Palmicr’s Will (1904), 
29 V. L. 11. 946.— AUS. 

o. .1 — The high et. of 

Madras has no iurisdiotion to grant 
probate, or letters of adniiulstration 
of estate of intestate, who did not 
dwell, Sc W'ho did not leave asBetB, 
W’ithin the limits of the l*resldencv. — 
Jer^I^AlwoUTH (1900), I. L. R. 24 Mad. 

p. — .J — The foundation of 

iho Jurisdiction of the Ct. t)f l»robato 
is that thero aro assots of detMMiBed 
t n be distributed within Ita JuriMdictiun. 
Therefore the ct. refused to grunt 
adinlnistratiou to an officer whose 
domicil was Ir^and, but who died in 
India, ic whoso only assets were some i 
property In India & a sum of money i 
in the hands of the Secretary of State 
for War . — In the Goods oj Bittson ^ 
(1881).9L. lt.lr.21.— IR. 

Q* “ — T Domicil of iestalor governs 
grant .] — In the abwuoe of special 
ciroumstanoos, probate will be refused 
in any district other than that in which 
testator was resident or domiciled at 


, the time of his death. — Rc Cleary’s 
Will (1893), 12 N. Z. L. It. 151.— N.Z. 

1 r. .) — Doooasod, a mar- 

I ried woman, living with her hus- 
I band in one Judiolal district, died 
! there. By her will she gave her pro- 
! perty to a Inmettoiary, who resided 
! in another district, whore the w'hole of 
I the estate was situated. The executor 
; applied f(«r probate in the latter dis- 
I trlot : — Held : the application must 
I bo made in the distriol lu which the 
' testatrix was resident or domioUed. — 
Rc Taylor (1902), 22 N. Z. L. R. 388. 

' —N.Z. 

! s. Property in jurisdiction — 

! Of testator domiciled elsewhere.]— Tho 
Ct. of I’robato iu Ireland has Juris- 
diction to grant probate of testator 
whose assets wore in Ireland ^al though 
his domicil was English. — Robinson 
V . Palmer, (19011 21, K. 489.— IR. 

t. Jurisdiction of surrogaie. coiirt.] — 
The persouaity of a person who died 
siuoe Devolution of Estates Act was 
loss than 52,000, hut the whole estate, 
iuoiuding land, was more : — Held : 
a oont4m as to probate could not be 
removed from a surrogate ct. to the 
high ot.— Re Nixon (1880), 13 P. R. 
814.— CAN. 

a. .) — ^Tho Jurisdiction to award 

a grant, being of a discretionary 
kina, could bo exerolsod by the surro- 


; gate Judge. — Re McLeod (1894), 16 
I P. R.261.— CAN. 

b. .] — The Jurisdiction of the 

I surrogate judge, in all matters of 
j W'hich he becomes seized during the 
I abHenc.c of the Judge, continues un- 
j diminished until he sheUl be discharged 
I thereof by the delivery of final Judg- 
; ment. — R. r. Foster. Esson’s Ks- 
, TATE (1897), 30 N. S. R. (18 R. & G.) 
1. — CAN. 

' , 0 . — Where applications for 

letters of administration are made 
in more than one surrogate ct. pro- 
, ferenco will be giveu to that made by 
' the person nearest in the order In which 
administration is usually granted. — 
Re Tougher (1901), 22 C. L. T. 98 ; 
3 O. L. R. 144.— CAN. 
d. County Court jurisdiction.] — 


Cfoyt. of Ireland (Supreme Ct. Matters, 
i22, nas not deprived 


etc.) Order, 1922, 


vw./ w.uv., AV4)4i, ucul iiui> uupnveu 
county ct. Judges in the counties within 
the I*rincipar Probate Rc^stry of 
Northern Ireland of their Jurisdiction 
in probate matters under County 
Officers 6c CJts, (Ireland) Act, 1877. — 
Brioos V . Brennan (1922), 56 I. L. T. 
92.— IR. 

PART 11. SECT. 1, SUB-SECT. 2. 

•• fnswance policy.] — ^An Insuianoe 
policy, being a chose in action, 
must bo deemed to bo property 
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724. Personal property— Of domlcQed testator.] 

— (1) A., resident but not domiciled in Franco, 
makes a testamentary paper relating to personalty 
in Prance, & to personalty & realty in England ; 
A a second paper solely relating to personalty in 
France, & disposing of the whole of it to a woman 
with whom he cohabited, but appoints no exor. 
in either paper, nor residuary legatee, nor devisee 
of his property in England ; — Held: his widow 
is entitled to administration with both papers 
annexed. 

(2) Personal property wherever situate follows 
the person, & therefore the rights of a person con* 
stituted in England the repi*esentative of a party 
deceased, domiciled in England, extend to per- 
sonal property wherever locally situate. — Spratt 
V . Harris (1833), 4 Hag. Ecc. 405 ; 102 E. R. 
1491. 

AnnotcUions : — As to (2) Reid. In the Oooda o/ Winter (1861), 

4 Sw. & Tr. 204. Generally, Mentd. Whyto i'. Koso (1842), 

H Q. B. 493 ; Vaiuiuolln r. Bouard (1863), 15 C. B. N. S. 

341. 

725. .] — In the Goods of Winter, 

No. 707, ante. 

726. Interest under will of Scottish testator — 
Assets of Scottish testator in England .] — In the 
Goods of Ewing, No. 850, post. 

Wills disposing of property abroad — Whether 
admitted to probate.] — See Sub-sect. 1, A. (6), ante. 


Sect. 2.— PRESUMPTION OF DEATH AND 
SURVIVORSHIP. 

S(’n-.sECT. 1 . — Leave to Swear Death op 
Te.stator or Intestate. 

A. When Necessary. 

727. Fact of death uncertain — Disappearance 
during cross-channel passage.]— -//i the Estate of 
Walker, No. S29, post. 

728. Fact of death certain — Date uncertain — 
Body found six days after disappearance.] — In the 

Es'aie of Lono-Si tton, No. 83 J, post, 

li. When Granted. 

(a) After Lapse of Time since Disappearance. 

Sec, generally. Evidence, Vol. XXII., pp. 105 
et s( q. 

729. After what period — Three years.]— The 

ct., on proof of suHlcient inquiries, allowed the 
death of testator to be sworn three yeai*s after 
his disappearance. — In the Goods of Matthewb, 
[1898] 1>. 17 ; 07 L. J. P. 1 1 ; 77 L. T. 030, 

730. Seven years — After desertion of 

wife.] — In the Goods o/ Booth (1859), Stja. A Sm. 23. 

731. .] — On an application, made in 

1898, for leave to presume the death of a person 
who had not been heard of since 1891, of whose 
d^th no evidence was offered beyond the fact of 
his disappearance, & wlio had been cited in a suit 
which was pending in the Ch. Div., the ct. in giving 
leave to depose to the death, directed that the 


grant of administration should, except in so far 
as it might be required in the Oh. Div., remain in 
the registry till the expiration of seven years from 
the date of the disappearance. — In the Goods of 
WiNSTDNE, [1898] P. H3; «7 L. J. P. 70; 78 
L. T. 535. 

732. Deceased of intemperate habits.] 

— In the Goods o/Bowd (1903), 47 Sol. Jo. 319. 

733. & In bad health.] — In the 

Goods O/CITRRIK (1903), 47 Sol. .To. 510. 

734. Seventeen years — Deceased of intem- 

perate habits.] — In the Goods of Lambert (1903), 
47 Sol. .To. 493. 

736 , Twenty-one years.]— /n the Goods of 

Stevenson, No. 700, post. 

736. Twenty-three years.] — In the Goods 

of O 0 IJ.INGWOOD (1903), 47 Sol. Jo. 201. 

737. Twenty-eight years.] — T. not liaving 

been heard of since 1820, administration granted 
to him as having died ink'state, so as to enable 
his widow to I'eceivo a debt duo to him under a 
deci’ee of the Ct. of Ch. — In the Goods of Trask 
(1854), 21 L. T. O. S. 135. 

738 . Forty-one years — Deceased In deli- 

cate health.]— /w the Goods 0 / Wheeler (1902), 10 
Sol. Jo. 432. 

Deceased in bad health at time of disappearance.] 
— See Nos. 733, 7.38, ante. No. 702, post. 

Deceased of intemperate habits.] —aSVc Nos. 732- 
734, a7tte. 

(h) Where Evidence Pointing to Death. 
i. Loss of Ship. 

739. Wreckage found — Evidence of bad 
weather.] — In the Goods of Parroit (1902), 10 
Sol. Jo. 003. 

740 . Total loss paid by under- 

writers.] — In the Goods of Mduivian (1002), 40 
Sol. .To. 587. 

741. .] — In the Goods of 

llUTCJiiNSON (1903), 47 Sol. Jo. 728. 

742. /n the Goods of l^oiin (1903), 47 

Sol. .To. 299. 

743. Total loss paid by underwriters.] 

In the Goods of Burton (1903), 47 Sol. Jo. 072. 

744. Ship not heard of — Evidence of bad 
weather.] — In the Goods of Norris, No. 705, post, 

745 . — Total loss paid by underwriters.] — 
M. sailed from Liverj^^^^l Uie lirevef, on .Ian. 27, 
1857, for Valparaiso. The voyage should have 
been made jn ten weeks. Nothing bad btiCiti lioard 
of either the Brevet or crew since she? left Liverpool. 
The Brevet was insured, & the undfTwriters h/id 
paid policy thereon, as upon a total loss : — Held : 
the death of M. was to be presumed ; payment of 
policy by underwriters w<is strong evidence in 
favour of such presumption. - /n the Goods of 
Main (18.58), 1 Sw. & Tr. 11; 27 L. J. P. & M. 5 ; 
30 L. T. O. S. 291 ; 0 W. K. 202. 

746. .] — Re Davies (1902), 40 Sol. 


Jo. 338, 


Ritoated in the country where it is 
i^oTcrable . — Re Manuan's Estate, 
hxp. Low (1915), S. R. 147.-9. AF. 

PART II. SECT. 2, SUB-SECT. 1.-^ 
B. (»). 

729 i. After what period — Twenty- 
lAra vaw*.}— Testator made his 
^ 1865, & left New Zealand in 1867. 
He YftLs last heard from in 1869, when 
about to proceed from Engiand to 
America, tc sinoe that year no intcUi- 
flrenoe bad been received oonceming ! 
hl^ Upon proof of these facts pro- 
b>te was granted in 1892.>-Ae C^lark's 
Kotate 11 N. Z. L. H. 64.— 


f . Ten years — Deceased of 

xnlempcraU habits .] — In 1918 the wife 
of a contributor to a widow's fund 
brought an action against the trusttH^s 
for declarator that her husband was 
dead. Sc that she was entitled to the 
annuity. His health was impaired by 
his drinking habits ; be was last aeon 
in 1000 ; nothing had been hoard of 
him since then ; 8c ail inquiries bad 
failed to elicit any eridenoe of his 
continued exlsteuoe : — Held : pursuer 
was entitled to decree of declarator 
that her husband must be presumed to 
have died Deo. 31, 1910.— QRKia 
r. HkrorantOo. or EmifBUROH, [1921 ] 
8. C. 78.— SCOT. 


|P. After twenty -f<yitr years .] — 

K. had been absorit from the Colony 
for twenty-eight yearn, during ihti 
last twenty -four of whlcsh ho had never 
btion heard of : — Held : the probability 
of death was ho great as to juntlfy an 
order for the distribution of the inherit- 
ance among those who would be his 
heirs ah intestato, if ho wore dead, 
upon their respe^ivoly givins their 
personal undertaking to the Muster of 
Hupromo Ct. that they would restore 
the capital sums received hv them 
respectively in case be should there- 
after be found to be alive. — Rs 
Kaivnkmrvrr, Kz p. Kannruktrr 
(1899), 16 8. 0. 407.— S. AF, 
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Executoks and Administeatoks. 


8ecU 2. — Presumption of death and survivorship: 

Suh-secU 1, B. (h) i. <& ii., (c) d? C, (a), (h), (c) ds 
id): 

747. .]->/n the Goods of Hennah 

(1902), 46 Hoi. Jo. 451. 

748. .]— /n the Goode of Hambly 

(1902), 46 Hoi. Jo. 602. 

749. Admiralty satisfied of loss.] — In the 

Goode of SOLATEH (1902), 46 Sol. Jo. 486. 

750. .]— /n the Goode of Tranchant 

(1902), 47 Sol. Jo. 31. 

ii. Pereonal Belongings Found. 

751. On sea-shore.] — lie Watkins (1902), 46 
Sol. Jo. 359. 

752. Near cliff-edge.] — In the Goode of Lake 
(1903), 47 Sol. Jo. 279. 

(c) Follounng Competent Court. 

758. Foreign court.] — Deceased, with his wife 
& children, sailed from Calcutta to South Australia 
in 1839. Neither the ship, crew nor any of the 
passengers, had since been lieard of, & the insur- 
ance had been paid upon the cargo as for a total 
loss. Administration of deceased’s effects in 
India had been granted by the Ct. of Calcutta. 
Administration of his effects in England was now 
granted, without the usual advertisement, to his 
brother. — In the Goode of WooDRlCH (1844), 2 
L. T. O. H. 335. 

754, ,] — Where a party dies abroad, & 

his will is proved, & the estate administered to 
there, & the jjroperty brought to this country, 
although there is no certificate of burial, the ct. 
will consider tliat sufficient evidence of death, & 
will direct payment to the oxor. — Jehrad v. 
Hpicer (1863), 11 W. 11. 634. 

755. .] — Where a foreign ct. of competent 

jurisdiction had madc^ a grant of administration 
on the presum))tion of the death of intestate ; — 
If eld : the grant rnigl it be accepU^d by the Ct. of 
Probate as sulTlcicmt proof of th(» death without 
requiring it to be proved by independent evidence. 
— In the Goods of Hpknckley, [1892] P. 255 ; 61 
L. J. P. 133. 

750, Inferior court.] — On an application for 
presumption of death, a previous order to the same 
effect made by an inferior ct. of compet^^nt juris- 
diction, suppoi4M3d by a general affidavit of the 
facts of the case on behalf of appet., will be 
accepted as sufficient evidence & followed without 
the production de novo of the evidence to support 
such an ai)plication usually rt^quired by the practice 
of this ct. — In the Goods of Bisiiton (1921), 90 
L. J. P. 374 ; 125 L. T. 863 ; 37 T. L. R. 798. 

C. Practice. 

(a) In General. 

757. Provisional grant — Pending further evi- 
dence.] — In the Goode o/Smytii, No. 766, poet. 

758. .] — /n the Goode of Peacock 

(1902), 46 Sol. Jo 603. 


759. Grant to remain in registry — Pending 
seven years from disappearance .] — In the Goods of 
WlNSTONB, No. 731, ante. 

(h) Necessity for Advertisements. 

* 760. In case of disappearance — ^Previous adver- 
tisements not answered — ^Eight years before.] — 8. 

had not been heard of since 1828. Advertisements 
offering a reward for information respecting him 
were inserted, wdthout result, in 1841. The ct. 
granted the administration to his estate, writhout 
requiring further advertisements. — In the Goods of 
Stevenson (1849), 13 Jur. 736. 

761 . Twenty-five years before.] On 

an application for leave to swear on affidavit of 
the death of a person who had disappeared, the 
ct., though the estate was small, & the person had 
not been heard of for twenty-five years, ordered 
the advertisements request!^ information con- 
cerning him should be published in newspapers. — 
In the Goode o/ Robertson, [1896] P. 8 ; 66 L. J. P. 
16. 

762. Seventeen years before— Deceased In 

bad health at time of disappearance.] — In the Goods 
o/ Worster (1903), 47 Sol. Jo. 516. 

763. Administration of foreign effects 

granted by foreign court.] — In the Goods of Wood- 
rich, No. 753, ante. 

764. In case of loss at sea — Whether dispensed 
with — Special circumstances necessary.] — Where 
a sailor is supposed to have been lost at sea, the 
ct. will only pant probate of his wdll, wdthout the 
usual advertisement in the public papers, under 
peculiarly strong circumstances. — In the Goods of 
Duncan (1844), 3 L. T. 0. S. 140 ; 8 J. P. 362. 

765. Existence of deceased traced up to 

supposed cause of death.] — N., a settler in New 
Zealand, embarked July I, 1856, in a vessel bound 
for Sydney, on his way to England. The vessel 
never reached Sydney ; & no intelligence, after 
inquiries had been instituted, having been obtained 
as to the vessel or any of those on board, she was 
supposed to have foundered at sea in some heavy 
galea which occurred at the time she was making 
the voyage in question : — Held : the death of N. 
was to be presumed ; & advertisements in news- 
papers for persons su))posed to be dead might be 
dispensed with, when their history was known & 
traced to within a short period of their being last 
heard of. 

Advertisements in newspapers are very well, 
if nothing has been lieard of a person for some 
time. Here, as you trace the history of deceased 
up to a certain time, & then lose sight of him, 
I think they may be dispensed with (Sm C. 
Oressweij.). — In the Goods of Norris (1858), 
1 Sw. & Tr. 6 ; 27 L. J. P. & M. 4 ; 30 L. T. O. S. 
294 ; OW. R. 261. 

(c) Evidence. 

766. Inquiries near scene of loss — Provisional 
grant preceding Inquiries.]— On Nov. 15, 1857, S. 


PART 11. SECT. 8. SUB-SECT. 1.— 
C. (•). 

h. Qrard on (giving Mciirifi/.l — 
B., a oaptaln in the Bombay Staff 
Gorpi, woo was in England on leave 
of aosenoe, left his lodgings In London 
on Feb. 4. 1866, with ms luggagi^ stat 
Ing he was going to Ireland. He had 
never sinoe ooen heard of, nor oonld 
anything be heard of his luggage, 
though advertisements Sc Inquliies 
had oeen made: — Heid: a grant of 
administration with will annexed 
might be granted to his brother on 
giving security. Sc on the renuncla- 
Qon of the exor., named in the will, 


as the ot. oould not dispense with 
iustifying security. — In the Goods of 
MBCRBDY <1866), 16 L. T. 134.— IR. 

PART II. SECT. 8, SUB-SECT. 1.— 

c. (b). 

k. In case of disappeetranee.] — W. 
left his home in New Zealand taking 
one son with him, but deserting his wife 
Sc other ohUdren. He was Imown to 
have been alive Sc in Ban Franoisoo 
during the first seven yean of his 
absence : — Held : as W. might have 
made a will during the fint seven yean i 
of his absanoe, administration of estate 
ought not to he granted. Adveittse- 


I ments required to be published In San 
t Francisco, stating that inquiries were 
being made. Sc that administration of 
W.’s estate would be granted if no 
; oommunloation regarding him was 
; received.— Hr Waller (1904), 84 

I N. Z. L. R. 628.— N.2. 

I PART 11. SECT. 2, SUB-SECT. 1.— 
C. (0). 

1. Ceriiflcaie of belief in death or 
repori of court of inquiry — Mdiers 
serving with ExpediHonary Fores.}— 
The ot. will aooept a oeitifloate by 
the Defenoe Department, certifying 
on the authority ot the Adjutant- 
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Boiled from Barcelona to Oonstantinople, the 
average duration of the voyage being thirty days. 
The vessel had never arrived at her destination, 
nor had anything been since heard of her or the 
crew, & the insurers of the ship had paid as upon 
a total loss. The ct. refused to grant administra- 
tion to the effects of S., as it did not appear that 
any inquiries had been made for the crew at 
Barcelona ; but allowed administration to pass 
conditionally on an affidavit of such inquiries 
having been made without result being died in the 
registry . — In {he Goods of Smyth (1858), 28 L. J. P. 
&;M. 1. 

767. Loss of ship already proved — Whether 
further proof necessary.] — When it has been proved 
to the satisfaction of the ct. in one case that a 
ship has been lost with all on board, it is not 
necessary to apply to the ct. in the case of each 
person lost with the ship, as the decision in the 
first case will be sufficient authority to the registry 
to act on the assumption that every one who sailed 
in the ship is dead . — In the Goods of Wills (1859), 
23 J. P. 328. 

768. Presence of deceased on board ship — 
Certificate of Registrar-General of Shipping.] — 

Upon motion to presume the death of a man who 
sailed from this country for Western Australia 
on board a small vessel which called at Cape Town 
& was never heard of after leaving that port, the 
certificate of the llegistrar- General of Shipping 
& Seamen was produced, which stated {inter alia)^ 
tliat the person in question was returned as serving 
upon the vessel as second mate at the time when 
she was last heard of, & that he was “ supposed 
drowned.” 7’he certificate was furnished in 
pursuance of the provisions of Merchant Shipping 
Act, 1891 (c. 00), two members of deceased’s 
family swoi'e to their belief in his death. The 
undervTiteis of the vessel had paid the insurance 
money, as upon a total loss, k notice had betm 
given to tlie office with whom deceased’s life was 
insurtfd. The ct. pi'esumed the death as having 
occurred on or since the date when the vessel was 
last heard of . — In the Goods of Dodd (1897), 77 
L T. 137. 

769. Admiralty certificate.] — In the Goods 

0 / Burns (1902), 46 Sol. Jo. 634. 

770. Affidavit as to advertisements — Form.] — 
In the Goods o/ Booth (1859), Sea. & Sm. 23. 

771. Affidavit of belief in death — Necessity for.] 
— On an application for leave to presume the 
death of a person who haa disappeared, the 
affidavit of the appet. should contain a statement 
of belief that the death occurred at the alleged 
date . — /h the Goods of IIuRMTON, [1898] P. 27 ; 
(57 L. J. P. 69. 

772. Corroborative affidavit — By member 

of family.] — In the Goods of Prissick (1902), 46 
Sol. Jo. 464. 

773. .] — Although it may not 

be an invariable rule, it certainly is the practice 
of this ct. to require these motions to be supported 
by affidavits of two members of the family deposing 
of their belief in the death. If there are two 
members of the family who can depose to the 
facts they should always do so. The amount of 
the estate should also be sworn Sc whether or not 
the presumed deceased was insured Sc where. 
Moreover, notice of the motion should be given 
to the insurance cos. (Jeunb, P.). — In the Goods of 
Peacock (1902), 46 Sol. Jo. 603. 


Allowed without application for leave to 

presume.] — See No. 829, post 

(d) Where Deceased Insured* 

774. Necessity for notice to insurers. 1 — In the 

Goods ofl^oiRiviK^ (1902), 46 Sol. Jo. 58t. 

776. .] — In the Goods of Peacock (1902), 

46 Sol. Jo. 603. 

776. rj — In the Goods of Lord (1003), 

47 Sol. Jo. 299. 

See^ also. Nos. 743, 708, ante* 

777 • Necessity for consent of insurers.] — In the 
Goods o/ Prissick (1902), 46 Sol. Jo. 464. 

778. Consent of insurers to be filed.] — On 
amotion for a grant of probate Sc for leave to depose 
as to the death of testator, although the only proof 
of his death was by presumption from his dis- 
appearance, it appeared that notice of the motion 
had been given to a co. with whom testator had 
insured his life. Sc that a letter had been wiitten 
in reply stating that the company did not intend 
to interfere in the proceedings. The ct. granted 
the application subject to the letter being filed. — 
In the Goods of Saxtl, [1896]P. 151 ; 65 L. J . P. 101. 


Sub-sect. 2. — ^Persons Other than Testators 
AND Intestates. 

779. Person primarily entitled to administration 
of deceased's estate.] — In the Goods of Smith, No. 
1823, post 

780. .] — Upon application by the next of 

kin of a married woman for a grant of administra- 
tion to her estaU*, tiie ct. was asked U> allow an 
affidavit to bo made of the death of her husband, 
on the ground that his death might be presumed 
from the lapse of time since he was last heard of : — 
Held ; having regard to the fat^t that the person 
whose death was to bo presumed was not the 
intestate, such leave should not be given, but that 
administration might be granted if appet. was 
prepared to make an affidavit that intestate had 
died a widow . — In the Goods of Ulark (1889), 15 
P. 1). 10 ; 59 L. J . P. 6 ; 61 L. T. 6.53 ; 38 W. R. 
448. 

781. Legatee — Whether dying before or after 
testator.] — A legatee under a will who had not been 
heard of since the year 1848 was presumed t^) b(i 
dead at the expiration of seven years, but there 
being no evidence to fix the death at any particulni 
period, it was held that he had died subsequently 
to the death of testator in 1851, Si that his repre- 
sentatives were entitled to the legacy. — Dunn f. 
Snowden (1862), 2 Drew. & Sm. 201 ; 32 L. J. Ch. 
104 ; 7 L. T. 568 ; 11 W. R. 160 ; 02 R. R. 598. 
Annotations : — EzPld. Thoniaa v. Thomas (1864), 2 Drew. & 

Hrn. 298. CoDSd. He Ph«n6’H TnwtH (1870), 5 CJh. App. 1 39. 

Retd. Hr. Bonham ’h Tnuit 0807). L. H. 4 Kq. 410; He 

Lowes* TniBtH (1870), 23 L. T. 692. 

782. ; .]— A. was not hoard of after 

1860. B., in whose will he was named a legatee, 

died in Sept. 1 851 . The ct., in granting administra- 
tion of the goods of A., allowed the death to be 
stated as having occurred subsequently to the 
death of B. — In the Goods of Scaifb (1868), 18 
L. T. 696 ; 32 J. P. 631. 

788. .] — A legatee under a will loft 

England before the date of the will, A one year 
alter such date, being at Melbourne, left his wife. 
Sc had never since been heard of. Testator died 
three years Sc a half after such disappearance, Sc 


Qenenl that official informatioii has ' oo actiTo senrioe . — Be Grant (1015), 
been leoelTed at headqnarten that . 34 N. Z. L. R. 641. — N.Z. 
rtonoaaad haa been Idlled In action, haa : 

died of wonnda. or otberwiae bai^lied ' m. .V— Re Jambbon, 11916) 


N. Z. L. a. 526.-N.Z. 

n. .1 — Re Tothtli.. [1916] 

K Z. L. R. 627.— fl.Z. 
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Sect. 2. — Presumption of death and survivorship: 

Sub-s ects, 2, 3 & i .] 

there was evidence that the IcjraUH;, who was 
thirty-five years of age wlien he disappeared, 
had been for some years addicted to liabits of 
intoxication, but none as to his then state of health : 
— Held: the onus of proof of the death of the 
legatee lay on those seeking to prove that he pre- 
deccasea testator ; & that, in the absence of 

evidence of the legatee’s state of health, he must 
bo presumed to have lived seven years after his 
disappearance. — Thomas v, Thomas (1864), 2 
Drew. & Sm. 298 ; 11 L. T. 471 ; 13 W. Tl. 225 ; 02 
E. R. 635. 

Annotations : — Consd. Hn Phon^'R TnafitH (1870), 5 Cli. App. 

139. Reid. lie Hcnhain*8 Tnist (1867), L. P. 4 Eq. 416 ; 

He. liCwoB* Trusts (1870). 23 L. T. 692. 

7g4, j — by hig wiiij bequeathed 

the residue of his estate to his nei)hew^8 & nieces, 
share & share alike. F. died on Jan. 6, 1861. 
N. P. M., one of the nephews, left his home in 
Germany on Aug. 19, 18.53, & always wrote home 
regularly until Aug. 1858. The last letter re- 
ceived from him was addressed to his mother from 
on board the United States frigate Roanoke, 
Aug. 15, 1858. lie was ruiver directly heard of 
again by any of his family. In 1867, upon 
inquiries being made of the Unil-ed States naval 
authorities, information was received tliat N. M., 
a sergeant of mariners in the service of the United 
States, deserted Jutk? 16, 1800, while on l(‘ave, & 
had not since be(*n heard of. ^J’his information 
was in answer to a letter of inquiry which stated 
the letter of N. P. M. of Aug. 15, 1858, to his 
mother. A petition was, in 1869, presented by 
the administrator of N. P. M. for paynumt to him 
of a share of the residue of the estates of F., which 
was in ci, to an account (‘nt itled “ The a<!count of 
the share intended for N. P. M. : — Held : the 
administrator of N. P. M., not having proved that 
N. P. M. survived testator, had not established any 
title to tlie fund . — He IhiKNK’s Tktihth (1870), 5 
Ch. App. 139; 39 ].. J. (3i. 316; 22 L. T. Ill ; 
18 W. U. 303, U. A. 

Annotations :—'FoUti, He licwen' TruBt.H (1871), 6 (li. App. 

366. Conid. He lOiodeB, llhoduH v. PliodcH <1887), 36 

Ch. D. .586 ; He Aldurnoy, (libHon r. Hall, 1190.51 2 Ch. 

181. Refd. Hickman r. UpRulI (1876), L. H. 20 Eq. 

136: Jie OorblNhley’ti TniHlH (1880), 49 h. J. C’li. 260.* 

Mentd. WIHh v. Palmer (1904), 63 W. H. 169. 

786.* Evidence inconclusive — Legacy 

carried to separate account.] — Where the evidence 
that a legatee did not survive testator is not 
conclusive, & it appeans timt better evidence might 
possibly bo obtained, the ct. will not draw an 
inference in law that the legatee is dead, but direct 
the amount, of the legacy io be oarried to a separate 
account. — He Rhodes, Fuasku r. Renton (1873), 
28 L. T. 392. 

786 , Onus of proof.) — Testator & 

two of the legatees of his will iierished in a ship, 
which was supposed to have foundered. There 
being no evidence of survivorship : — Held : the 
bequest failed. 

You must prove t.liat they survived testator in 
order that they may be entitled to take (Romhxy, 
M.R.). — ^Barnett r. Tugweix (1862). 31 Beav. 
232 ; 81 L. J. Oh. 629 ; 7 L. T. 121 ; 8 ,Tur. N. 8. 
787 ; 10 W. R. 079 ; 64 E. R. 1127. 

Annotation: — Mentd. OoolcBton v, FuUalovo (1874), 9 Ch. 

App. 147. 


787. .] — Thomas v, Thomas, 

No. 783, a7iie. 

788. .] — Where a legatee h^ 

not been heard of for seven years, his death will 
be presumed, & the onus of proving that he sur- 
vived testator lies upon those who claim under him. 
In the absence of such proof, the legacy will be 
paid to the residuary legatee or the next-of-kin 
of testator, as the case may be . — He Lewes’ Trusts 
(1871), 6 Oh. App. 356 ; 40 L. J. Ch. 002 ; 24 
L. T. 5.33 ; 19 W. R. 617, L. JJ. 

Annotations : — Consd. He CcirbisMey’H Tnists (1880), 49 
L. J. Ch. 266 ; He Rhodes. Rhodes v. Rhodes (1887), 36 
Ch. D. 586. Refd. Hickman r. Upsall (1875), L. R. 20 Eq, 
136. 

789. Dying in common disaster with 

testator.] — Testator, by his will, appointed an 
ex or., & bequeath(‘d the residue of his personal 
estate to A. Testator & A. were lost in the same 
ship, & there was nothing to show which of them 
was the survivor. The exor. renounced : — Held : 
as the bequest to A. did not take efl'ect, & therefore 
was not transmissible to his personal repre- 
sentative, the widow of testator was entitled to 
administration with the will annexed.— Z?! the 
Goods of Oaumichaed (1863), 4 Sw. & Tr. 224 ; 1 
New Rep. 377 ; 32 I.. J. P. M. & A. 70 ; 27 .7. P. 
264 ; 11 W. R. 462 ; 164 E. R. 1502. 


Sub-sect. 3. — Survivorship in Common 
Disaster. 

See Law of Property Act, 1925 (c. 20), s. 184. 

790. Presumption apart from evidence — Hus- 
band, wife & child — Drowning.] — With respect to 
the priority of death, it has always appeared to mo 
more fair & reasonable in these unhappy cases 
fhusband, wife & child drowning] to consider all 
the parties as dying at the same instant of time, 
than to resort to any fanciful supposition of sur- 
vivorship on account of the degrees of robustness 
(Sir W. Wynne). — Wright v, Nktherwood 
(1793), 2 Salk. 593, n. ; 91 E. R. 497 ; sub nom, 
Wright v, Sarmuda, 2 Phillim. 266, n. 

Annotation : — Mentd. JohriRton r. Jobiistoii (1817), 1 

rhillim. 447. 

791. Husband & wife — Drowning.] — 

(1 ) A husband appoints his wife extrix. & r(*siduary 
legatee ; he & his wife ai*e drowned at the same 
time ; administration with the will annexed 
granted to the next of kin of the husband. 

I assume that they both perished at the same 
naoment, & therefore I shall grant the administra- 
tion to the representatives of the husband (Sir 
John Niciioll). 

(2) There is nothing to take away the ordinary 
presumption that a man was likely to survive a 
woman in a struggle of this description (Sir .John 
Niciioix).— Taylor v, Diplock (1815), 2 Phillim. 
261 ; 161 E. R. 1137. 

Annotations: — As to (1) Folld. In the Goods of Thompson 

(1854), 22 L. T. O. S. 292 ; Underwood v. Wing (1854), 

19 Henv. 459. Refd. Doe d. Knight v, Nopean (1833), 

6 B. & Ad. 86. 

792. ,] — The husband & wife 

ha^dng been drowned togetlier, the ct., the wife’s 
next of kin not opposing, granted probate, in 
common form, of the husband’s will to exors. 
substituted in the event of her dying in his life- 
time, the will appointing her extrix. if living at his 


PART II. SECT. 2, SUB-SECT. S. 

o. PreoumpHon apart from evidence 
— Relatives — Droteninff ,] — Whore two 
or more persons, & especially 
where relatives, perish in the same 
oalaraity, the law recognises no pre- 


sumption of survivorship ; but in the 
total absence of all evidence respecting 
the particnlor circumstances of the 
oalaiiiltv, the matter will be treated 
as if all of them had perished at the 
same moment, A: consequently none 
of the parties will bo held to have 


transmitted any rights to the other. — 
Hartshorns v, Wilkins (1866), 2 Old. 
276.— CAN. 

p. .) — Testator, a 

mother, with her two daughters, sole 
beneficiaries under the wiU, perished 
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decease. — In (he Goods of Sblwyn (1831), 3 Hag. 
Bcc. 748 ; 162 E. R. 1331. 

793. .] — Where husband d: 

wife are drowned by the same accident the pre- 
sumption is that they died at the same time ; & 
in order to entitle the next of kin of the husband 
to the wife’s property, it must be shown that he 
survived the wife. 

Where a party dies possessed of property the 
right to that property passes to his next of kin, 
unless it be shown to have passed to another by 
survivorship (Sir Herbert .Tenner). — Satter- 
THWAITE V. POWEIX (1838), 1 Curt. 705 ; 163 

E. R. 246. 

Annoiationa : — FoUd. Underwood v, Winer (1854), 19 Beav. 
459. Beid. In the Goods o/ Nichols (1872), 41 L. J. l\ 
6: M. 88. 

794. .] — There is no pre- 

sumption of law arising from age or sex as to sur- 
vivorship among persons whose death is occasioned 
by one & the same cause. Nor is there any pre- 
sumption of law that all died at the same time. 
The question is one of fact, depending wholly on 
evidence, & if the evidence does not establish 
the survivorsliip of any one the law will treat it as 
a matter incapable of being detcirmined. The 
otitis prohandi is on the person asserting the 
afTirmative. 

Two persons, husband & wife, made their separate 
wills. In the husband*s will the property was 
given to his wife, “ & in case my wife shall die in 
my lifetime,” then to W. in trust for the children 
on tlwdr coming of age, & in case all of them should 
die und<*r age then to W. for Ids absolute use & 
benefit. In the wife’s will, made under a power 
given by her deceas<^d father, in default of the 
exercise of which the property was to go to rela- 
tives specifically named, the property was given 
to the husband, subject to inttjrcsts in the children, 

” & in case my husband should die in my life- 
time ” then to W. absolutely. The husband & 
wife Si, two childwm perished at sea, being all swept 
olT the deck by one W'ave, Si all disappearing 
together : — Held : there was no presumption that 
the husband had survived the wife, or the wdfe the 
husband. — WiN(» r. Anorave (1800), 8 H. L, Cas. 
183 ; 30 L. .1. Oh. 65 ; 11 E. R. 397, IT. L. ; affg . 

S. (J. aul ) nom . I’nderw'ood v. Wing, 4 De G. M. 
Sc G. 633, I.. 0. 

Antifdaiimis : — Folld. Barnett r. Tnurwcll (1862), 31 Bcav. 
2.32. Consd. lie l>hene’8 Truwiji (1870), 5 Ch. App. 139. 
Folld. In the Oi^ods of AIhUhi (1892), 66 b. T. 591. Refd. 
lie (Iroeirs ScttlintH. (1865), L. It. 1 Kq. 288 ; In Vie 
Goods of Nichols (1872), 41 b. .T. V. Sc M. 88. Montd. 
Tennant r. Hoathfleld (1855), 21 Boav. 255; Hall v. 
Warren (1861), 9 H. b. Caa. 420; Evans r. Stratford 
(1864), 2 Hem. 8: M. 142 ; Rr Trodwell, .Icffray v. Trod- 
woU. [1891] 2 Ch. 640; Saccharin CoriJO. r. Quinccyt 
[1900] 2 Ch. 246. 

795. .] — Where the bodies of 

a husband & wife were found in a river tied 
together in such circumstances that a verdict of 
suicide was returned at the coroner’s inquest, 
the ct. gave leave to swear the death of the wife 
on or since the day she was last seen. Sc that there 
was no reason to believe that her husband had i 
survived her. — In the Goods of Good (1908), 24 

T. L. R. 493. 

796. Shipwreck.] — O., with his wife 

& three children, penshed in a shipwreck. There 
being no evidence as to survivorship. Sc no will, 
the ct. granted administration of the estate of G., 
as having died a widower, to the maternal grand- 
father of the surviving children, Sc directed that 
the administrator’s oath, instead of being in the 


usual form, should state that there was no reason 
for believing that the wife had survived her hus- 
band. — In the Goods o/Grinstead (1870), 21 L. T. 
731 ; 34 .T. P. 152. 

797. Collapse of house.] — In the 

Goods p/Thoaipson (1854), 22 I.. T. O. S. 292. 

798. .] — Husband & wife perishing 

together, where no evidence to the contrary, 
presumed to have died at the same moment. — 
In the Goods o/ Underwood (1853), 22 E. T. O. S. 
292. 

799. .] — Wliere a husband Sc wife 

perished in the same disaster, the ct. allowed the 
form of oath to be varied by the ini^rtion of a 
statement that the husband & wife perished at the 
time named. Sic that there w^as no reason to believe 
that the wife survived her husband. — In the Estates 
o/ Bruce Sc Bruce (1910), 20 T. L. R. 381. 

800. Brothers— Ship not heard of.]— Two 

brothers sailed in the same vessel in 1890, but 
notiling had been heard of them, or anyone else 
on board, from that time. The ct ., in giving leave* 
to swear that both the brothers died on or about- 
May 14. 1890, added a declaration, Sc permitted 
the same to be inciuded in the oath in each case, 
to the elTect that there was no reason to suppose 
that either died before the other. — In the Goods of 
Johnson (1897), 78 L. T. 85. 

801. Evidence favouring survivorship.]— /n the 
Goods o/Page (1902), 46 Sol. Jo. 034. 

Form of oath.] — See Nos. 832-834, post, 

To whom administration granted.] — See 

Nos. 1703, 1704, post. 

Effect of death In common disaster — Testator Sc 
legatee.] — See No. 789, ante. 


Sub-sect. 4. — At Wiiat Date Death 

I^HESUMKD. 

802. On or after date last heard of.] — In the 

Goods of Wheeler (1902), 40 Sol. .lo. 432. 

803. .] — Re Watkins (1902), 40 Sol. Jo. 

359. 

804. .] — In the Goods of BoWD (1903), 47 

Sol. Jo. 319. 

805. .]— 7n the Goods of ('JuiiRTR (1903). 

47 Sol. Jo. 510. 


805. 


47 Sol. Jo. 4 


ils. 


In the Gootht of liAMHBKT (liKtS), 


807. .1 — In ihc. Goods of (JolxiNOWOon 

(1903), 47 Sol. .)o. 204. 

808. .] — In the Goods of Lake (1903), 47 

Sol. Jo. 279. 

809. .]— /w the Goods of Worster (1903), 

47 Sol. Jo. 516. ^ , 

810. On or after date ship last heard of.] — In 
the Goods o/ Parrott (1902), 40 Sol. Jo. 

811. J— /w the Goods of Moiuvian (1902), 

40 Sol. Jo. bSl. 


812. 


__ In the Goods of Tranc^iiant 
(1902), 47 Sol. Jo. 31. , 

818. — ,] — Re Davies (1902), 40 Sol. Jo. 
338. 

814. — 7n Ihe Goods of IIbnnaii (1902), 

46Sol. Jo. 461. 

815. .]— /n the Goods of Hambly (1902), 

46 Sol. Jo. 602. 

816. — /n the Goods of Sclateb (1902), 

46 Sol. Jo. 486. „ 

817. /rt the Goods of Btonb (1902), 46 

Sol. Jo. 634. 


in a shipwreck : — Udd : there was no • the mother or either of the daughters 
presumption of law either that they i snrriTed, Sc the mother'a estate Monld 
porishod at the same moment, oi that ' be administered by her ezor. as if she 


ad died InterUte. Sc shonld CO to the 
ext-of-kin.— TlKiD r. Bktd (I90e). 
9 N. Z. L. R. 124.— N.Z. 



00 Executors and 

Sect, 2 . — Presumption of death and survivorship : 

Sub-eect. 4. Sect. 3: Sub-sects, 1 <fc 2, A., 

818. .1— /n Goods of Pbissick (1902), 

46 Sol. Jo. 464. 

819. .] — In the Goods of Peacock (1902), 

46 Sol. Jo. 603. 

820. .] — In the Goods of Lord (1903), 47 

Sol. Jo. 299. 

821. .] — In the Goods of Hutchinson 

(1903), 47 Sol. Jo. 728. 

822. On or after date wreckage found.] — In 
the Goods o/ Burton (1903), 47 Sol. Jo. 672. 

823. Bodies found together — Evidence of sur- 
vivorship .] — In the Goods of Page (1902), 46 
Sol. Jo. 634. 

824. Legatee — After death of testator .] — In 

the Goods of Scaipe, No. 782, ante. 

Compare No. 780, ante; Nos. 829, 831, 1823, post, 

825. In absence of evidence.] — A. K. went to 
Australia in 1860. He never wrote to his family, 
but from time to time, at irregular intervals, sent 
them Australian newspapers. The last of such 
newspapers was received by his mother in 1873. 
A. K. was not heard of afterwards. A. K. was at 
the time of his emigration entitled, under the will 
of his father, J. R., who died in 1838, to a share of 
J. B.’s residuary estate, subject to the interest of 
his mother during her life. In 1867 the shares of 
the children under the said will were ascertained 
& A. Il.’s share was left in the hands of his mother 
till it should be ascertained whether ho was alive. 
The mother died in 1877. The trustees of her will 
received the funds she had set apart for A. R.’s 
share, & finally in the year 1883, paid them into 
ct., under Tnisteo Relief Act. P. R., the nephew 
of A. R., afterwards took out administration to 
A. R.’s esiatii, & the fund in ct. was paid out to him. 
An order was made on an originating summons 
taken out by F. R., directing an inquiry when A. R. 
died, & who wore his next of kin. 7'he chief clerk’s 
certiilcato found that A. R. was last heard of in 
1873, & was dead in 1880, but there was no evi- 
dence when ho di(?d ; tliat if he was lield to have 
died in 1873, when last heard of, his next of kin 
were his mother & three brothers, all since deceased ; 
but that if he was hold to have died at any time 
during 1880, his next of kin wore the six children 
of a deceased brother. The property was claimed 
on behalf of both sets of a possible next of kin ; — 
Held : in the absence of evidence, the ct. could not 
make any presumption whatever as to the date 
of A. R.’s death, & unless all the parties who would 
bo entitled as next of kin in the event of his death 
at any time between 1873 & 1880 could come to 
some arrangement, the matt^^r must be referred 
back to the chief clerk to answer the inquiries. — 
Re Rhodes, Rhodes v, Rhodes (1887), 36 Ch. D. 
686; 60 L. J. Oh. 826 ; 67 L. T. 662. 


Sectt. 3.— the EXECUTOR'S OR ADMINIS- 
TRATOR'S OATH. 

Sub-sect. 1. — In General. 

Probate Rules (Non-Oontentious), 1862, r. 47. 

826. Whether afnrmation suflloient — Affirma- 
tion abroad — Foreign law prohibiting oath — No 
allegation of conscientious scruple.] — The ex- 
emption from taking an oath in Common Law 
Procedure Act, 1854 (c. 126), s. 20, is in favour of 


Administratoks. 

scruples of conscience only. The ct. therefore 
declined to receive -an affirmation, which did not 
allege a conscientious scruple, in lieu of an affidavit 
from a natural-bom subject of the Emperor of 
Germany, although by the laws of Germany 
voluntary oaths are forbidden, & he was domiciled 
in Germany &> was actually residing there at the 
time he was required to make such affidavit. — 
In the Goods of Prince Henry the Sixty-ninth 
OP Rbubs-Kostritz (1880), 49 L. J. P. 67 ; 41 
L. T. 803 ; 28 W. R. 398. 

827. .] — Upon application by 

three German exors., all resident in Germany, for 
probate of a will, one of the exors. declined to take 
the usual oath, on the ground that he was not 
allowed to do so by the laws of his place of 
residence, & the registrar of the Principal Probate 
Registry declined to accept his declaration in lieu 
of the usual oath, but the ct. accepted the declara- 
tion, & ordered that probate should issue in favour 
of all three executors. 

B. S. C. do not apply to non-contentious probate 
business . — In the Goods of Cabpari (1896), 76 
L. T. 663. 

828. Leave to vary usual form — To 

what court application made.] — Where there is no 
evidence, or where it is clear that there is not 
sufficient evidence, of survivorship, in cases of 
husband & wife dying at the same time, the 

P ractice in future will be to apply in the Principal 
’rebate Registry & not, as heretofore, by motion 
to the ct., for grants of probate or administration 
& for leave to va^ the usual form of oath. Where, 
however, there is any doubt as to survivorship, 
the registrar will refer the case to the ct., to be 
dealt with on motion . — In the Estate of Roby, 
[1913] P. 6 ; 82 L. J. P. 21 ; 107 L. T. 656 ; 29 
T. L. R. 95 ; 67 Sol. Jo. 98. 

See^ generally f Evidence, Vol. XXII., pp. 461 
et seq. 


SuB-BECT. 2. — Form op Oath. 

See Non-Contentious Probate Rules, 1925, rr. 1 16, 
119, 121. 

A, Death of Testator or Intestate, 

829. Leave to swear to belief in death — 
Deponent unable to swear positively to death.] — 

The ct. will, under certain circumstances, modify 
the usual oath in common form without expressly 
giving leave to presume the death. 

In a case where the appet. for a grant 
of administration felt unable by n^ason of the 
facts of the case (deceased, a passenger on a cross- 
channel steamer, having been missed when within 
about four miles from the port of arrival in Prance) 
to swear positively to the death in the usual form, 
liberty was pven to swear to belief in the death, 
stating the circumstances so far as known, without 
giving leave to swear to the death in the form usual 
in coses of presumption of death. — In the Estate of 
Walker, [1909] P. 116 ; 78 L, J. P. 60 ; 25 T. L. R. 
278. 

Leave to swear death — Where death presumed.] 
— See Sect. 2, sub-sect. 1, ante, 

830. At What date — Bodies found together — 
Probability of survivorship.] — In the Goods of Page 
(1902), 46 Sol. Jo. 034. 

881. Body found after short disappeitf« 

ance.] — ^Tlie dead body of a lady who had dis- 
appeared on Dec. 23, 1909, was found in a river 


PART II. SECT. 3, SUB-SECT. 1. 

q. Grant to eorporation — NeetssUu 
for appointment of person to lake ootS. j i 


— Lettera may be iseaed direct to a 
oorpn., but the oorpn. must lirit 
appoint some person to take the 
exeoutor*s oath & swear to the ad- 


ministration of the estate by the oo. — 
He Gombr (1014), 20 B. C. U. 432.— 
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on Dec. 20, 1009. Upon a motion for presumption 
of death, the ct. ms^e no order on the motion, 
intimating at the same time that, upon the 
appct. swearing that deceased died on Dec. 23 
or 29, 1900, or on some day between those dates, 
a grant would be made in the Probate Registry. — 
In the Estate of Long-Sutton, [1912] P. 07 ; 81 
L. J. P. 28 ; 106 L. T. 643 ; 66 Sol. Jo. 293. 

Where death presumed.] — See Sect. 2, 

sub-sect. 4, ante. 

832. Survivorship doubtful — Crommorlentes — 
Declaration that no reason to presume survivorship 
— Husband & wife — ^Massacre.] — ^W., perished 
with his wife & only child, an infant, in the 
Cawnpore massacre, leaving no will. There being 
no evidence as to survivorship, the ct. granted 
administration of the personal estate of W., as 
havii^ died a widower, to his mother, as his next 
of kin. The administrator's oath, instead of 
being in the usual form, may state that there is 
no reason to believe that the wife survived the 
husband. — In the Goods of Wainwbioht (1868), 1 
Sw. & Tr. 267 ; 28 L. J. P. & M. 2 ; 164 E. R. 718. 
Anruitation : — ^Re!d. In the Goods of Nichols (1872), 41 

L. J. P. & M. 88. 

^833. .] — With regard 

to the form of oath to be taken, it may state that 
deceased & his wife perished [by massacre] at the 
time named, & that there is no reason to believe i 
that the wife sundved her husband (Sir C. Cres« I 
WELL). — In the Goods o/ Ewart (1850), 1 Sw. & Tr. ! 
258 ; 164E. K. 718. 

Annotaiitms ; — FoUd. In the Goods of Bcynon, (11)01 IP, 141, 

Befd. In the Goods of Nichols (1872), 41 L. J. i>. & M. 88. 

884 . ,] — Where a 

husband & wife with all their children were said 
to have perished in a massacre, the ct., ujion 
affidavits that they were believed to have died 
intestate & uninsurt'd, granted letters of adminis- 
tration to the respective next-of-kin of the husband 
& wife ; &, further, gave leave to vary the usual 
form of oath to lead the grants, by allowing the 
administrator & administratrix to swear that the 
husband & wife perished at the same time, named, 

& that, after due inquiries, there was no reason to 
believe that either survived the other. — In the 
Goods o/*Bkynon, [1901] P. 141 ; 70 L. J. P. 31 ; 
84 L. T. 271 ; 65 J. P. 246 ; 17 T. L. R. 324. 

835. Loss of ship.] — In 

(he Goods of Grinstead, No. 796, ante. 

836. .] — In the 

Estates of Bruce Si Bruce, No. 799, ante. 

837. Joint suicide.] — In 

the Goods of Good, No. 795, ante. 

838. Brothers — Shipwreck.] — 

In the Goods o/ J ohnson, No. 800, ante. 

B. Amount at which Estate Sworn. 

839. Whether court will determine.] — (1) 

Where the unadministered estate of testator had 
been transferred to the Accountant-General of the 
Gi». of Oh., & a bill had been filed praying for it 
to be administered by that ct., the ct. decreed 
a grant de bonis non to the residuary legatee for 
life, without requiring her to find sureties to the ! 
administration bond. j 

(2) The ct. will not determine the amount j 
under which an estate is to be sworn. — Oleverlt , 
V. Oladdish, In the Goods of Cleverly (1862), 2 ! 
Sw. Si Tr. 336 ; 31 L. J. P. M. A A. 53 ; 5 L. T. j 
689 ; 10 W. R. 265 ; 164 E. R. 1025. | 

AnnotatUms .^As to (1 ) In the Goods of Btelfoz (1890. ! 

70L.T. 814. Bsia./n2Araoodfo/Iieech(1899), 86L.T. , 

170. ! 

840. WUl proved abroad — Asseto remitted to ! 


I England — Whether remitted assets included.]— In 

; the Goods of Murray, No. 2928, post. 

Calculation of gross value — ^For estate duty.] — 

j See Estate & Other Death Duties, Vol. XXL, 
pp. 24 et seq. 

For succession duty.] — See Estate & 
Other Death Duties, Vol. XXI., pp. 107 ctseq. 

For probate duty.] — See Estate & Other 

Death Duties, Vol. XXI., pp. 124 et seq. 

For purpose of administrator’s bond.] — See 

Sect. 13, sub-sect. 3, 0., post. 

C. Death of Person Entitled to Grant. 
j See Non-Contentious Probate Rules, 1925, r. 37. 

841. Person entitled to grant missing — Belief 
that applicant sole next of kin.] — The mother ol 
intestate was the sole forthcoming next-of-kin, A 
j as no positive intelligence had been received of 
I the father's death, thougli he had been missiny 
since 1852, the ct. allowed the administratrix to 
swear that she believed herself to be the sole next 
of kin. — In the Goods of Reed (1874), 29 L. 

I QJJ2 • 38 .T. P. 169. 

Annotations : — ^N.P, In the Goods of Prldham (1889), 01 L. T. 

302. PoUd. In Vie Goods of Callioott, (1899] P. 189. 

Consd. In the Goods of Jackson (1902), 87 L. T. 747. 

Folld. In the Goods of Chapman, (1903] P. 192. Refd. 

In the. Goods o/Loveday, 11900] P. 164. 

j 842. .] — In the Goods of Calmcott, 

No. 1826, post. 

843 , ,] — The ct. granted administra- 

tion to the daughter of intcstiito under Court of 
Probate Act, 1857 (c. 77), s. 73, without citing 
the widow, appct. *8 mother, who had not been 
heard of since 1884, appct. swearinjj: that she 
believed herself to be the solo next of kin A giving 
security. — In the Goods o/Love (1901 ), 17 T. L. R. 
721. 

g44, ,] — In the Goods of CHAPMAN, 

No. 1779, po8(. 

345. Belief that intestate died a widow.]-- 

A. died in 1887, intestate, without child or pai*ont, 

I leaving her surviving S., her natural A lawful 
' brother A one of her next-of-kin. Intestate, who 
j was about sixty-three years of age at the time of 
her death, was married in 1800, A her husband, a 
sailor, of about the sfime ago as herself, shortly 
afterwards left her, A at the date of this motion 
it was upwards of twenty years since he was last 
heard of. Intestate loft personalty, amounting 
to £1,011 15a. 2d., the result of her personal oi^n- 
ings A savings. B., now resident in America, 
appointed as his attorney J., a solr., A the latt(»r 
1 applied for a<lministration. The ct. was moved 
i on his behalf to modify the working of the oath, 

I A that he might have leave to swear that “ ho 
j believed that A. was a widow at the time of her 
j death,*’ The ct. refused the application, stating 
that the practice in such cases was either to swear 
the oath in the regular form, A so to get the ^ant, 

I or, in the alternative, to cite the next of kin. — 
In the Goods of Pridham (1889). 61 h. T. 302. 
Annotations: — Consd. In the Goods of JookHon (1902), 87 

L. T. 747. Sl^id. In Vie Goods o/C7hapnian. [1003] P. 192. 

843, .] — Jn the Goods of Clark, No. 

780, arUe. 

347 , Belief that person missing dead.]— 

It is not the practice of the ct. to presume death 
under any circumstances. It merely mves appct. 
for letters of administration, or other appct., 
leave to swear the death, A appct. has to swear 
to the fact. 

The true principle in such cases was for appct. 
to obtain the leave of the ct. to swear In his or her 
belief that a person is dead (Barnes, J.). — In the 
Goods 0 / Jackson (1902), 87 L. T. 747 ; 19 T. L. K. 
74 ; 47 Sol. Jo. 93. 
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Executors and Administrators. 


iSerf. 3 . — The executor's or administraior'e oath: 

Svib^sect. 2 , 2 >t Sects, 4 & 5; Sub -sect. 1.] 

D. TFifie^/icr Deceased died Testate or Intestate* 

848. Death of lunatic testator— Will not pro- 
poionded — Belief that deceased ieft no will.] — 

Testator while of unsound mind made a will dis- 
posing of large sums of money, although at the 
time of making the will he was possessed of no 
property whatever & was dependent upon his 
relatives for support : — Held : administration 
might be granted as in case of an intestacy to the 
sister of deceased as attorney for his widow, who 
was resident in Australia, the oath of the 
administratrix should be to the efTcct that deceased, 
so far as she knew & believed, had left no will. — 
In the Goods of Rich, [1802] P. 143 ; 61 L. J. P. 
04 ; (55 L. T. 352 ; 55 J. P. 760. 


Hrct. 4.— necessity FOR PROBATE. 

849. As evidence of will.] — The will of a feme 
covert, authorised by a power in her marriage 
settlement, cannot be given in evidence, to show 
a title to personal property, till it has been proved 
in the ecclesiastical ct. — Stone v * Forsyth U781), 
8 Doug. K. B. 707 ; 09 E. R. 450. 

AnmMions : — Confd. Tatnall d. Hankoy (18.38), 2 Moo. 

J*. C. C. 342. Reid. Sievons v. BaerwoH (1808), 15 Vog. 

139 ; Bird v. HiffflriuBon (1836), 5 Ad. & El. 83 ; SpciiCJtT 

V. Hamorton (1836), 4 Ad. & El. 413. 

850. .] — A. occupied a tenement of £10 a 

year & died, leaving throe children, to two of 
whom he bequeathed Bh, each, & to the latter, 
whom he made extrix., tlie residue of his property. 
The xjauper, who had before married the extrix., 
resided on the tenement above 40 days, & paid 
rent for it ; this was held to gain him a settlement, 
tliough the wife never proved the will. 

Nothing but the probate, or lett-ers of ad- 
ministration with the will annexed, are legal evi- 
dence of tlie will in all questions respecting per- 
sonalty (Lord Kenyon, R. v * Netherseai. 

(Inhabitants) (1791 ), 4 Term Rep. 258 ; 100 E. R. 
1006. 

Armokdi<m» Conid. R. v. Bont.h liynn (1794), 5 Term Rep. 

604. Mentd. R. \\ llelHhain (1831), 2 B. & Ad. 620. 

861. .] — Wlicre the title to proi)erty under 

contract of sale was deriv<id through a devise 
contained in a will, mad(* before Wills Act, 1837 
(c. 20), At. a codicil republisliing the will, the pro- 
j)ert/y liaving btien purchased by testator after the 
date of his will, whicli codicil had not been pro- 
pounded for i)robate, & was only proved by a 
declaration of the attesting witnesses that it was 
duly executed by tt'stator i/c/d ; this wtis not 
sumcient proof of the validity of the document as 
a codicil ; & the i>urchaser was entitled to the 
same amount of proof as would be necessary to 
establish it against the heir ; & it ought to be 
propounded for probate. — Weddaij. v, Nixon 
(1863), 17 Beav. 160; 22 L. J. Ch. 930; 21 
L. T. O. S. 147 ; 17 Jiir. 642 ; 1 W. R. 260 ; 61 
K. R. 004. 

852 , ,] — Pinney V, Hunt, No. 850, post. 

853. — — Order for probate alone not sufllclent.] 
— A ci’editor of a deceased debtor cannot sue a 
person named ^ exor. in the will of deceased 
unless he has either administered or obtained a 
grant of probate ; & a sale in execution of a 
judgment obtained against such person does not 


bind deceased's estate : — Held : (1) an order for 
probate without an actual grant thereof does not 
prove the will ; & an application for probate does 
not show an exor.’s acceptance of its trusts. 
(2) Letters of administration, even if irregularly 
granted, are valid till revoked. — M ohamidu 
Mohidebn Hadjiar V. Pitchey, [1894] A. C. 
437 ; 63 L. J. P. 0. 90 ; 71 L. T. 90 ; 6 R. 510, 
P. 0. 

Whether document testamentary in character.] — 

See, generally. Wills. 

854. Will appointing testamentai^ guardians.] 

— Probate not necessary for a will appointing 
t-estamentary guardians. — G tlliat v . Gtlt.tat & 
Hatfield (1820), 3 Phillim. 222 ; 161 E. R. 1307, 

Compare Nos. 808, 890, post. 

855. Will of personal estate abroad.] — A. died 
beyond sea & made a nimcupative will. B. took 
administration here, & brought his bill for a dis- 
covery of supposed intestate's personal estate. 
Deft, pleaded the will & that he was exor., & that 
A. left no assets, but what were beyond sea. 
Plea allowed. A will of a personal estate which 
lies in a foreign country may be proved there, & 
need not be proved here. — J auncy v. Sealey 
( 1686), 1 Vem. .397 ; 23 E. R. 541, L. C. 

Annotations: — Refd. A.-G. w. Hope (1834), 4 Tyr. 878 ; 

Hervey v. Fitzpatrick (1854), Kay, 421. 

Compare cases in Sect. 1, sub-sect. 2, ante. 

856. Will passing interest under will of Scottish 
testator — Assets of Scottish testator in England.] — 
W. died possessed of property of small value in 
this country, & entitled imder the will of J. to 
large assets in Scotland, which were being duly 
administered there. The exors. of W. proved his 
will in Scotland only. G., a legatee under W.’s 
will, applied for a grant of administration of the 
estate of W. in this country, which application 

1 was opposed by the exors.: — Held: (1) the ct. 
was not bound to make such a grant, but its 
powers wore discretionary ; (2) it not having been 
shown that the exors. were not doing their duty 
there was no ncicessiiy ‘for any grant in this 
country. Application refused. — In the Goods of 
Ewing (1881), 6 P. D. 19 ; 50 L. J. P. 11 ; 44 
L. T. 278 ; 45 J. P. 376 ; suh nom. Hope v . Ewing, 
29 W. R. 474. 

Annotations: — As to (1) Consd. A.-G. v. Sudeley, [1896] 1 

Q. B. 354. UencraUVf Mentd. Laidlay v. Lord Advocate 
! (1890), 15 App. Gas. 468 ; Stamp Duties Ckimr. t\ Saltim;, 

(19071 A. C. 449 ; Bradbury i*. Kngrlish Sewing Cotton Co., 
j 1 1923] A. C. 744 ; Swedish Central Ry. v. Thompson, 

! (19241 2 K. B. 255. 

j 857. Will in exercise of power — By married 
j woman.] — Stone v. Forsyth, No. 849, ante. 

! 858. Though already proved abroad.] — A 

petitioner asked for pa>nnent out of ct. of money 
t-o wliich he was entitled under an appointment by 
will : — Held : probat-c of the will in the Supreme 
Ct. of New Zealand was not sufficient for this 
ct. to act upon, but the will must be proved in 
England. 

The Ct, of Ch. does not know what a will is 
except by probate of the Ecclesiastical Ct, (Pear- 
son, J.). — He Vallance, Ex p. Ltmehouse Board 
, OP Works (1883), 34 Ch. D. 177 ; 52 L. J. Ch. 791 ; 

48 L, T. 941 ; 32 W. R. 387. 

I 859. Will alleged to be suppressed — As con- 
dition precedent to proceedings in Chancery.] 

, Pltf. claiming a share of leaseholds, partly in the 
I occupation of deft., under an alleged will, which 
I he charged was being fraudulently suppressed by 


PART II. SECT. 4. 

r. Before repistraiion of exemtors 
as owners of iesUttor*s land .) — Before 
exora. can apply for registration as 


owners of testator’s land they xnnst 
prove the will . — Re Banmsrman (1 886), 
2 Man. L. R. 377.— CAN. 

B. .] — ^P., tho registered pro- 


prietor of land nnder Land Transfer 
Act, 1886, devised it to his wife, & 
appointed her sole extrix., died after 
Administration Act. 1 879. She applied 
to have a transmission to her as devisee. 
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deft., brought an action claiming partition or sale, 
& to have the will established Sc directions given 
for probate. Deft, denied all knowledge of the 
alleged will ; — Held : (1) before pltf. could obtain 
any relief upon the will, it must first be proved, 
or probate mi^t be admitted by deft. ; (21 a judge 
of the Ch. Div. had, under the Jud. Acts, juris- 
diction to grant probate, but it would not be using 
a sound discretion to exercise the jurisdiction. 
Action accordingly ordered to stand over for pro- 
bate proceedings to be taken in the Probate Div. 

(.3) The only evidence of a will of personal 
estate is the probate (.Tbssel, M.R.). — ^Pinney v. 
Hunt (1877), 6 Ch. D. 98 ; 20 W. R. 69. 

Annotations : — As ip (2) Folld. Bradford tJ. Young (1884), 26 

Ch. D. 656. B,M. Victoria Mutual Assoe. Soc. v. Smith 

(1889), 6 T. L. R. 182 ; Scott i?. Scott, [1912] P. 241. 

Wills Of foreign property referred to in English 
will — Whether incorporated in probate of English 
will.] — See Sect. 10, sub-sect. 7, B. (a), post. 

860. Sealed packets — Directed to be delivered 
to legatees unopened.] — Testatrix directs her exors. 
to deliver certain sealed up parcels unopened to 
certain persons named. The ct. decreed these 
parcels to be opened in the presence of tlie register, 
a schedule to bo made of the contents, & to be 
proved as a codicil. — Pelham r. Newton (1754), 
2 Lee, 46. 

Incorporation of documents referred to in will.] — 

See, generally, Sect. 10, sub-sect. 4, post dc generally. 
Wills. 

Effect of foreign grants generally.] — See Sect. 15, 
sub-sect. 6, post, 

861. As evidence of executor’s title.] — In trover 
for a chattel claimed by pltf. as vendee of an 
exor., the will is not evidence of the title of the 
exor. The probate must be produced. — Pinnby 
V. Pinnby (1828), 8 B. & C. 335 ; 2 Man. & Ry. 
K. B. 436 ; 6 L. J. O. S. K. B. 353 ; 108 E. R. 
1067. 

862. .] — In an action on a promissory note, 

payable “ to the exors. of the late W.’* the proper 
proof that pltfs. are the exors. of W., is the pro- 
duction of the probate of his will, & the reading in 
evidence of so much of it as shows that ho ap- 
pointed pltfs. his exors., & the giving in evidence 
the grant of administration, annexed to the 
probate, is not sufficient for this purpose?. — 
Hamilton r. Aston (1845), 1 Car. & Kir. 679, 
N. P. 

Powers of executor before grant.] — See Part I., 
Si»ct. 10, atiie. 


Sect. 5.— OF WHAT PROBATE MAY BE 
GRANTED. 


Sub-sect. 1. — In General. 


863. Document must operate as will.] — A 

married woman in exercise of a power made a 
will which was dependent on an event which never 
happened. No exor. was appointed, & the only 

S ersons beneficially interested under the will died 
uring the lifetime of testatrix : — Held : the will, 
being inoperative, was not entitled to probate. — 
In the Goods of Graham (1872), L R. 2 P. & D. 
385 ; 41 L. J. P. & M. 46 ; 26 L. T. 529 ; 36 
J. P.408; 20W. R. 614. 

864. Title to probate & operative effect of will 
distinguished .] — In the Goods of Bailey, No. 908, 
post, 

865. Will declaring intestacy — Property to go 
as on intestacy.] — Brenchley v, Lynn, No. 2079, 
2)08t, 

866. Will in form of deed.] — Probate granted 
of a will executed in the form of a dc(jd, although 
the attesting witnesses had no prciciso rocollc»ction 
of the circumstances of the execution . — In the 
Goods of Colyer (1889), 14 P. D. 48 ; 60 L. T. 
368 ; 53 J. P. 134 ; 37 W. K. 272. 

867. Document appointing executors.] — In 
Fob. 1859, L. duly executed a testamentary paper, 
whereof he appointed W., E., & J.. exors. In 
Oct. 1860, ho made another testamen^ry paper, 
disposing in a different manner of his personal 
propeity, but not affecting realty, which was 
dealt with by the fifst paper ; of tiu? second paper 
he appointed W. & T, exors. : — Held : the second 
appointment of exors. was no rtwocation of the 
first appointment, &, as the ban? nomination of 
exors. entitles a paper to i)robate, leave should be 
reserved, on the second aoi of exors. taking probate 
of the two papers as together containing the last 
will & testament of deceased, t^o the first set of 
exors. to come in & prove . — Jn tlte Goods of Lebhf. 
(1862), 2 Sw. & Tr. 442 ; 31 L. J. V, M. & A. 169 ; 
5 L. T. 848 ; 26 J. P. 232 ; 164 E. R. 1068. 


-Polld. In the OiHxlfi of Andrew (1873), 42 
M. 38. Reid. In Uic OoixlH of Orimth (1872), 
L. 11. 2 1*. & 1). 457 


Annotations 
L. J. P. i 


ges. Though no property passes — Will of 

married woman.] — Wh(U‘e a manied woman dies 
leaving a duly executed will & appointing an exor., 
if the exor. survive testatrix, although no prf)n<;rty 
passes under the will, the exor. must take probate, 
& an application by the husband for administration 


ulthoiiKli (hho had not proved the will : 
— Held : the lieflriatrar was Justified 
ill requiring probate to be obtained 
iMjfore registering. — He I'kteksen 
(1890), 9 N. Z. L. K. 538.— N.Z. 

PART II. SECT. 5, SUB-SECT. 1. 

8661. Will in form of deed.] — Grant 
of administration with the will annexed 
made in respect of a testamentary 
document in the form of a power of 
attorney. — Re McDonaeu (1911), 30 
N. Z. L. R. 896.— N.Z. 

t. When several testamentary instni’ 
ments,] — Where a will was not duly 
executed but a subsequent codicil duly 
executed referred to a previous will : — 
Held : parol evidonoe might be ad- 
mitted to connect the unattested wiU 
with the will spoken of in the codicil, Sc 
probate grant4^ of the w'iU Sc oodicil. — 
in the Hoods of Hill (1864). 1 W. W. 
& A*B. 63.— AU8. 

a. .1 — Testator left a will Sc 

three codicils. The second revoked 
ooitain legados, confirmed another Sc 
appointed two additional cxoiv. The 
third did not notice the second but 
revoked the l^racies previooslv revoked 
SC also that previously confirmed. Sc 


confirmed the will in every particular 
not thereby altered or iwokcsd : — 
Held: tbo third oodicil In no way 
affected the appointment of exi>rs. 
by the second codicil. Sc probaU) of the 
will Sc three codicils granted .— /ti wc 
Goods of Stephenson (1864), 1 W. W, 
Sc A*B. 73.— AU8. 

b. .] — A document purport- 

ing to iKJ a will was linperfectly 
executed, but the witnesses to a 
codicil swore that testator at the time 
of tbo execution of the latter held it 
Sc the will in his hand. Sc declared them 
to bo bis last will Sc testanjent 
Held : the exors. named In the will 
were entitled to probate both of the 
will Sc the codicil. — Re Sidebottom'b 
Will (1877), 3 V. L. 11, 40.— AU8. 

c. J — Where there are in 

existeuoe two inconsistent wills, the 
later not expressly revoking tbo earlier. 
Sc a codicil reviving tbo earlier. Sc not 
referring to the later, probate should 
be granted to the three documents. — 
Re Watson (1887). 13 V. L. U. 599.— 
AU8, 

d. .1 — Two or more docu- 

ments. each purporting to bo the iMt 
will of the deceased, will be admitted 


to probate, If proi»erly (executed, whnie 
the ct. is HatlRfied that they together 
contain the full wishes of the deceased. 
— Re (Cullen’s Will (1907), 7 H. K. 
N. S. W. 29.— AUS. 


o. .1 — Testator executed a 

will on the front page of a double 
sheet of foolscap, leaving his property 
“ as per enclosed iny last will Sc testa- 
ment.” Across the second Sc third 
pages testator had, in a writing, called 
** my lost will Sc iestameut,” made a 
complete disposition of bis property : — 
Held : both the will Sc the writing 
should bo admitted to probate.— 
Wilkinson, 119151 V. L. It. 77.— 
AU8. 


f. .] — The deceased executed 

tw'o wills, of which some of the 
provisions were similar Sc some in- 
consisUmt : — Held .* as the tw'o wilis 
could be read together they should 
both be admitted to probate . — Re 
COOMBKS (1917), 13 Tos. L. II. 79.— 
AU8. 


g. — .l-'-Wheit* a eodJcll was 
legally executed Sc the will (im- 
perfectly attested) was Identified by 
parol evidence to Im; the document 
n;ferred to in the codicil os the last 
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must be refused. — In the Goods of Dodsworth 
(1896), 73 L. T. 316. 

See^ alao. Nos. 872-877, poat, 

869. Will of domiciled testator made in xorelffa 
form.] — ^Wbere a domiciled Englishwoman, while 
temporarily residing in Scotland, executed a valid 
will in Scots form, probate of it was granted in 
England. — In the Goods of Batho, Batho v. Cross 
(1908), 62 Sol. Jo. 318. 

Validity of will— Formalities of execution.] — 

See Wills. 

Will in execution of power.] — See 

PoiVERS. 

Will executed abroad.] — See Wills. 

Document referred to & incorporated in wills.] — 

See No. 860, ante ; Nos. 1373, 1388, poat ; 
gemrally. Wills. 

870. Codicil incorrectly describing will.] — A. 

made a will in Sept. 1854, another in Feb. 1855 ; 
in a codicil of Feb. 12, 1857, the latter will was 
referred to as of St^pt. 1854 : — Held : in the cir- 
cumstances set forth, to be an error of the clerk 
who drew the codicil, & probate of the will of 
Feb. 1855, granted. — In the Goods of Welch 
(1857), Dea. k 8w. 314 ; 29 L. T. O. S. 235 ; 164 
E. B. 587. 

871 . .1 — Where a codicil recited the date of a 

will incorrectly, the will itself having been executed 
neither on the day on which it purported to bear 
date nor at the date by which it was described in 
the codicil, but the contents of the will were re- 
cited correctly ; — Held : the will was suiUciently 
identified by tlie recital of the contents, & probate 
of it with the codicil would be granted. — In the 
Goods 0/ Brackbnbuuy (1861), 25 J. P. 280. 


Sub-sect. 2. — Wills disposing of Realty only. 

See, now. Land Transfer Act, 1807 (c. 66), 
s. 1 (3) (repealed by Law of Property Act, 1922 
(c. 16), s. 166 (11)) ; Supreme Court of Judicature 
(Consolidation) Act, 1025 (c. 49), s. 156. 

872. Where executor appointed — With direction 
to convert.] — A will limited to the disposition of 
real property only is not entitled to probate, 
alUiough it contains t he appointment of an exor., 
k the real estate is given to such exor., with 
directions to convert the same into personal estate. 
— In the Goods o/ Barden (1867), L. B. 1 P. & D. 
326. 

AnnoUUiotia : — Reid, in t/ie Goods of TomliuBuu (1881), 6 


P. D. 209 ; In the Goods of Qimn (1884), 9 P. D. 242 ; 
In the Goods of Hombuolde (1890), 68 L. T. 464; Bs 
Lyne's Settlmt. Trusts, Be Olobs, Lyue v. Oibbs, [1919] 
1 Ch. 80. 

878. But renounces.] — ^Where a will, dis- 

posing of realty, appointed an exor., who after- 
wards renounce, Che ct. panted administration 
with the will annexed, to the next of kin . — In the 
Goods of Jordan (1868), L. E. 1 P. & D. 655 ; 37 
L. J. P. & M. 22 ; 32 J. P. 631 ; 16 W. R. 407. 
Annotations: — ^Bxold. In the Goods of Tomlinson (1881), 6 
P. D. 209. Reid. In the Goods of MiskeUy (1869), 18 
W. K. 216 ; In the Go^ of Ounn (1884), 9 P. D. 242 ; 
In the Goods of Hombuokle (1890), 16 P. D. 149. 

874. With direction for sale dc payment of 

legacies.] — ^By his will deceased ordered his debts 
to be paid k a portion of his real estate to be sold, 
k out of the proceeds thereof certain legacies to 
be paid. All his other tenements or hereditaments 
whatsoever, in remainder or expectancy, he gave 

! k devised unto his son k daughters in equal pro- 
! portion. No direct reference was made therein 
j to personal estate : — Held : the Ct. of Probate 
has no jurisdiction to grant probate of such a will. 

! — In the Goods of Bootle (1874), L. R. 3 P. & D. 

1 177 ; 43 L. J. P. & M. 41 ; 31 L. T. 273 ; 38 J. P. 

! 791. 

Annotations : — ^Refd. Re Lyne's Settlmt. Trusts, Re Qlbbs, 
Lyne v, Gibbs, [1919] 1 Ch. 80. 

875 . Execution of power by married 

woman.] — In the Goods of Tomlinson, No. 686, 
ante, 

876. .] — A married woman having exer- 

cised a power of appointment of real estate in her 
own favour, afterwards executed her will by which, 
amongst other things, she directed that portion of 
such real estate should be sold to pay legacies, k 
erect a memorial window. She also appointed an 
exor. There were arrears of rent due to her at 
the time of her death k subsequently : — Held : as 
she possessed the property so appointed as separate 
estate, k had named an exor. whom she had 
directed to pay the legacies, k as the arrears of 

I rent were part of her personal estate, the will, 

I though dealing with realty, was entitled to 
j probate. — ^Brownrigg v. Pike (1882), 7 P. D. 61 ; 

I 61 L. J. P. 29 ; 46 L. T. 821 ; 46 J. P. 360 ; 30 
W. R. 667. 

Annotations : — CODld. Re Lambert’s Estate, Stanton v, 
Lambert (1888), 39 Cib. D. 626. Refd. In the Choda of 
Gunn (18s4), 9 P. D. 242 ; In the Goods of Hombucklo 
(1890), 63 L. T. 464. 

877. PrevlouB grant of administration to 

personalty as on Intestacy.]— Testatrix, a married 
woman, made a will disposing of realty only, k 
appointing three exors. Testatrix under the pro- 
visions of a deed had a power of appointment over 


will of testator, the will k oodioil will 
bo admitted to probate. — Lafonu v. 
Lafond (1014), 19 B. C. 11. 287.— 

CAN. 

h. .] — When the sooond of 

two testamentary writings is primd 
facie a oodioil both dooumeuts must be 
admitted to probate ; but when the 
Hooond covers the same ground as k 
was intended to be in substitution for 
the Urst, tbo second will be ivaardod 
as the ** dominating doouinent,’^6&wlll 
alone be admitted to probate . — In the 
Goods of Adams (1911), 46 1. L. T. 
93.— IR. 

k. .] — ^Testator made a will, k 

afterwards made another which eon* 
tained the usual olause revoking all 
prior wills. Subsequently he executed 
a oodioil, which, by mistake, vras en- 
dorsed on k referied to the earlier 
will : — : all throe dooiuuents 
must be admitted to probate. — In the 
Goods o/Gablbton, [1916J 2 I. H. 9.— 
IR. 

l. ,) — Two sisters executed 


I a mutual will, leaving everything 
belonging to the first to die to the 
I survivor, k appointing the survivor 
extrix. SubstMiuently they executed, 
k also a further trust disposition, to 
take effect on the death of the survivor, 
dealing with property in Scotland, but 
expressly saving the original will. 
The ot. gave the survivor liberty to 
apply for probate of the original will, 
with liberty to the persons mterestea 
in the trust disposition to apply to 
have the original will k indorsement 
thereon handed over to the proper 
Registry Offloe in Scotland. — In the 
Goods of Cotton, [1923] 2 1. K. 52.— 
IR. 

m. H’iii in foreign languaoe.\ — 
Probate ot a will in a foreign language 
should be granted of a duly authentl- 
oated tranaUUon of it, k the original 
should be inoludod in the grant . — Be 
SOUNKIDBR’S Will (1880), 6 V. L. K. 
8.— AUS. 

; n. Dooumenl revoking former wiU — 
I Without making disposiiion,}-~In the 


Goods of IBVINB, [1919] 2 I. R. 486. — 


o. Copy of uHU — Attached to 
codicil confirming original.}— Hetd : a 
copy of a will attached to a codicil 
could not be admitted to probate, 
inasmuch as the oodioil referred to k 
confirmed not the copy, but the original 
will. — Be Brioob'b Will (1895), 16 
N. Z. L. R. 647.— N.Z. 

p. Contingent will,] — Probate of a 
oontingent wiU refused. — Be Mackay 
(1911), 30 N. Z. L. R. 441.— N.Z. 

q. WiU of domiciled testator ^made 
a{»road.J^where a testatrix, domioUed 
in tbo Transvaal, k owning immovable 
property there situated, had executed 
a will in the Cape Colony which had 
been attested inisiilBcientiy aooording 
to the requirements of timt country, 
but sttiBolently aooording to the law 
of the Transvaal : — Held : the Master 
of the Transvaal was bound to grant 

I probate ot the will. — Be SUAflsop’a 
UTATB (1903), T. 8. 833.— 6. AT. 
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tho realty* & in default of such appointment it 
was declared that the realty should be vested in 
her for her sole & separate use. She never 
exercised the power; & after her death her 
husband took out letters of administration to her 
personal estate on the ground that she had died 
mtestate except as to realty : — Held : testatrix 
must be regarded as in the position of a feme sole 
with regard to the real estate, & that tho will 
therefore might be admitted to probate ; but the 
ct. declined to make a grant until the existing 

grant of administration had been revoked. 

In the Goods o/Hornbucklb (1890), 15 P. D. 149 • 
59 L. J. P. 78 ; 63 L. T. 464 ; 39 W. R. 80. ' 

See, also. No. 867, ante, 

878. Realty subject to equitable conversion.]-- 

The Probate, Divorce, & Admlty. Div. of the High 
Ct. is not bound by the practice of the Ot. of 
Probate before the passing of the Jud. Acts. 

f^hold property, which is by the doctrine of 
equitable conversion to be considered as personalty, 
is chargeable with probate duty, &, a will which 
disposes of such property under a power of appoint- 
mcnt is entitled to probate. — In the Goods of 
Gunn a884), 9 P. D. 242 ; 53 L. J. P. 107 : 49 
J. P. 72 ; 33 W. R. 169. 

-Consd. A,-a. V. Dodd, I1894J 2 Q. B. 150. 

(1887), 12 App. Caa. G72 ; lU 
Berohtold, Borohtold «. Capron, [1923] 1 Ch. 192. 

See, generally. Equity, Vol. XX., p. 222. 


. T /TT*] — Deceased, domiciled in 
Mauritius had left a will & codicil, but not exe- 
cuted m accordance with 1 Viet. c. 26. Probate 
was ^owed to pass, the ct. in Mauritius having 
atoady treated the papers as valid.— /n the Goods 
of Smith (1850), 2 Rob. Eccl. 332 ; 7 Notes of 

te. SVe" ^ "■ ‘ 


Sub-sect. 5. — Wulls Pboved Abroad. 

See, generally. Conflict op Laws, Vol. XI., 
pp. 377 et scq. 

882. Evidence of foreign law.] — I must have a 
further certificate upon oath of the law of France, 
& that this is a good will according to that law 
(Sir H. Jbnnsr Fust). — In the Goods oj Lynam 
(1845), 4 Notes of Cases, 697, n. 

See, generally, Evidence, Vol. XXII., pp. 018, 
el scq. 

883. Evidence required — Will proved abroad — 
Certified copy.] — A will, proved abroad & retained 
there, established on production of a copy cortiOod 
under the hand & seal of the projjer ollicer, etc., 
which ^ had been admitted to piobate in t he 
Ecclesiastical Ot. here. — ^I^ullan v, Rawlins 
(1841), 4 Beav. 142 ; 49 E. R. 292. 

AnnoteUion: — ^Befd. Hand v. Maomahou (1842), 12 Sim. 553. 


Sub-sect. 3. — Wills dibposinq of Property 
Abroad. 

Where no assets within the Jurisdiction dealt 
with.] — See Sect. 1, sub-sect. 1, A. (6), cmie. 
Separate wills of English & foreign property — 
Whether foreign will Incorporated In English 
probate.] — See Sect. 10, sub-sect. 7, B., post. 


Sub-sect. 4. — Wills op Persons Domiciled 
Abroad. 

879. General rule.] — Meyappa Chetty v. 
SUPBAMANIAN Chetty, No. 721, ante. 

See, further, Oonfliot of I.<aws, Vol. XI., pp. 
380, 381. 

880. Probate granted by court of country of 
domicil — Informal paper— Poulbillty of probate in 
solenm form being required.] — ^Tbe ct. at Madras, 
the competent jurisdiction, having granted pro- 
bate to the widow as universal legatee &, con- 
structive extrix. of an informal paper, in which 
char^ter no security is required ; this ct., con- 
sidering that under the circumstances the widow 
may be called on to prove the paper per testes, or 
that tho grwt may be appealed from, will only 
decree administration with the pajier annexed 
to her, as relict A principal legatee, on giving 
security. — In the Goods of Read (1828), 1 Hag. 
Ecc. 474 ; 162 E. R. 649. 

AnnotationB : — Arid. In the Goods of Mackensie (1856), I>ea. 

A 8w. 17. Md. Price v. Dewhmet (1838), 4 My. A Or. 

76 ; In the Goods of Earl (1867), L. B. 1 P. A D. 450. 


884. Will proved In France.] — A 

' British subject, resident in France, made his will 
i ^ died there, having appointed A. & B., who were 
resident in France, & C. & 1)., who were resident 
in England, his exoiii. The will was translated 
into Flench, & tho translation was registered by 
A. ^ B. in tlie pi’oper ct. in J^aris. A duly authenti- 
cated copy of the translation was then procured, 
& translated into English by a notary public in 
Ix>ndon ; &; that translation was proved by 0. k, D. 
in the Prerogative C5t.— Bain v. Lesciier (1840), 
11 Him. 397 ; 59 E. R. 926. 

Annotofions Hontd. Holloway v. (jollior (1853). 1 W. U. 

266; Lolga v, Loigh (18.54). 17 Bouv. G05 : lie Hoy ton, 

Seyton v. SattorthwaiU; (1887), 34 Ch. D. .511. 

gg 5 , ,] — Where the original 

will of a British subject was in tlie hands of a 
French notary in Paris, who was not allowed his 
the practice of the French cts. to lot it out of by 
custody, tho ct. granted probate of a duly authenti- 
cated copy of the same. — In the Goods of Lemme, 
ri8921 P. 89 ; 61 L. .T. P. 123 ; 66 L. T. 592. 
Annotation: — Folld. In Vic Goods of Vuu Linden, 11890J P. 

148. 

886. WIU proved In West 

Indies.] — A will was proved in the West indies, k 
a duly authenticated copy of it was sent to this 
country, accompanied by an ailldavit, made by 
one of the attesting witnesses when the will was 
proved, showing Umt the will had been executcul 
k attested pursuant to the Stat. Frauds ; k that 
copy was admitted to probate in this country, k 
was produced in the Ct. of Ch., with the afficlavit 
annexed to it. The V.-O,, however, refused to 
establish the will, without full proof of its due 
execution k attestation. The Ot. ot Ch. will 
establish a will made k proved in the colonies, on 


PART 11. SECT. 6, SUB-SECT. 4. 

STS I. General rate .] — Wbero a tes- 
tator, resideiit in the colony, but 
domiciled abroad at the date of hie 
death, has made a will, valid according 
to the law of domicil, probate will be 
granted on proof that the will le valid 
aooording to the law of domicil. — 
Re Roixand (1863), 14 M. 8. W. B. 
102.-^|IS. 


PART II. SECT. 6, SUB-SECT. 6. 

r. Evidence required — tViU proved 
airroad .] — Although the act of a ot. 
within the provlnoe of that ct. proven 
Iteelf, yet the act of a foreign ct. must 
be proved, A probate of a will rejected 
where no witneee wae adduced to prove 
the oorreotneee of the doomnenU the 
■{saattro A seal.— Fowum v, Paul 
0681 ), 8 Muir. 4Sl.-HKXrr. 


e. Validity recognised abroad.} 

— M. E. U., a epiiieter, luadcf a will In 
Tasmania appointing M. (i. A X. 
exow. 8he then wont to H. ilhoclcMia 
whore ehe married A dicfd, leaving her 
husband, W., A an infant son. The 
High Ct. ot 8. llhodeHia granted ad- 
ministration with tho will annexed to 
M* G., who was then in Khodesia, as 
** extrix. testamentary.'* M. G. re- 
tutned to Tasmania A applied for 
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Sect. 5. — Of what probate may be granted : Sub-aecia. 

5, 6, 7, 8, 9, 10 d? 11.] 

the production of a duly authenticated copy of it, 
provided the due execution & attestation of the 
orif^al are proved by the attesting witnesses. — 
Band v. Macmahon (1842), 12 Sim. 653 ; 6 Jur. 
450 ; 69 E. R. 1245. 

887. Will proved in Spain.] — 

Wliere a British-bom subject, who had resided in 
Spain for forty-two years, made his will in the 
Spanish form, a notarial copy of the will was 
admitted to probate in this ct., without proof upon 
oath of the law of the domicil. — In the Goods of 
Gayneb (1846), 4 Notes of Cases, 696. 

888. Will proved in Jamaica.] 

— certified copy of a will & codicil which had 
been proved in Jamaica were sent to this country 
by the secretary of the Lsland, but by mistake the 

robato was not sent. The ct. being satished 
y the certificate of the secretary that the copy 
sent was a true copy of the will & codicil, granted 
robato until a more authentic copy should be 
rought into the registry. — In the Goods of Turner 
(1866), 36 L. J. P. & M. 82 ; 15 L. T. 446 ; 31 
J. P. 41. 

889. ; Will proved in Russia.] — 

Where a will has been proved in the proper ct. of 
the domicil of deceased, it is the ordinary practice 
of the Ct. of Probate in England to ^ant probate 
on a copy of the will authenticated by the autho- 
rities of the place of domicil ; in the case of a 
Kussian probate, however, as the original will 
forms part of such probate, it will accept a cer- 
tified copy of the will made in this country. — In 
the Goods of Clarke (1867), 36 L. J. P. & M. 72 ; 
16 L. T. 366 ; 15 W. K. 881. 

890. Will proved in Germany.] — 

The will of a German subject domiciled in the 
kingdom of Wurtomburg at his death had been 
proved in Wurtemburg in accordance with the 
requirements of local law & deposited with a 
notary, who by the law of the country was for- 
bidden to allow it to leave his custody. It con- 
tained a direction that during her lifetime the 
widow should have the unrestricted right of 
administration & usufruct of testator's estate 
without giving security, which according to the 
local law was equivalent to appointing her extrix. 
&> entitled her to collect the personal estate as 
though she wore the owner thereof. Part of the 
personal estate was in England : — Held : probate 
might be t^anted to the widow of a copy of the 
original will properly proved, limited to such 
time as might elapse before the original will itself 
should be brought in. — In the Goods of Von 
Linden, [1896] P. 148 ; 65 L. J. P. 87 ; 44 
W. R. 448. 

AnnoUUiou -CoJiMd, Jn the (Jmds of Givwe (1922), 127 
L. T. 371. 

891. Extracts relating to English 

property.] — Where the will of a foreigner resident 
abroad was proved by exor. in the forei^ ct., & 
testatrix died possessed of property in England, 
the ct, refused to make a grant to the exor. of 
administration with extracts from the will annexed, 


Administbatobs. 

such extracts relating to the English property 
being furnished by the foreign ct. to enable the 
application to be made, — In the Goods of Von 
Faber (1904), 20 T. L. B. 640. 

892. Original will In English — 

Translation proved abroad — Translation of foreign 
translation.] — B., domiciled in Mexico, made a 
will according to the law of Mexico. The proper 
ct. there decreed probate of a Spanish translation 
& not of the original : — Held : the grant in this 
coimtry must be made upon the production of an 
English translation of the Spanish copy, & not of 
a certified copy of the origmal.— /n the Goods of 
Bule (1878), 4 P. D. 76 ; 47 L. J. P. 32 ; 39 L. T. 
12.3 ; 42 J. P. 776 ; 26 W. B. 357. 

Annotation : — Distd, In the Goods of Petty (1879), 41 L. T. 

529. 

893. Original will In foreign language 

— Copy In foreign language.] — P., domiciled in 
Brazil, made a wdll according to the law of that 
country. The will was written in Portuguese, &; 
probate granted of such will as written in that 
language. The ct. refused to grant probate of 
an English translation of the will made in Brazil, 
Jc certified to in that country by the British 
Consul. Tlie only document on which it can 
act is the document which was before the foreign 
ct., & which must be translated after it has been 
brought into the registry here. — In the Goods of 
Petty (1879), 41 L. T. 529. 

894. WUl filed in colonial court for 

probate — But not yet proved — Certified copy.] — 
Where a later will confirms an earlier will dealing 
only with assets out of the jurisdiction, both wills 
must be proved. Where a will has been filed in a 
ct. in the colonies for probate, but has not yet 
been proved, a certified copy issuing from that 
ct. will be admitted to probate. — In the Goods of 
Western (1898), 78 L. T. 49. 


Sub-sect. 6. — Will op Decreased Sovereign. 
See Sect. 1, sub-sect. 1, A. (a), ante. 


Sub-sect. 7. — Will not Appointing Executors. 

895. Appointment of universal legatee — Not 
executor according to the tenor.] — (1) The universal 
legatee under a will which does not appoint an 
exor. is, by the invariable practice of the registry, 
entitled to administration with the will annexed, & 
not to probate as exor. according to the tenor. 
Semble : (2) Ct. of Probate Act, 1857 (c. 77), s. 29, 
applies only to procedure. (3) In the case of 
foreign wills which do not appoint an exor., the 
practice is to ^ant probate to an universal heir, 
& administration with the will annexed to an 
universal legatee. — In the Goods of Oliphant 
(1860), 1 Sw. & Tr. 625 ; 30 L. J. P. M. & A. 82 ; 
I L. T. 440 ; 24 J. P. 231 ; 6 Jur. N. S. 256 ; 164 
E. B. 843. 

Annotation : — As to (1) Ck>llld. In the Goods of Prysc, (1904 J 

P. 301. 


SeCt generally^ Part I., Sect. 3, sub sect. 2, A. 


probato of the will \~~Ueld : evidenou 
was nooossary to pi*ove that the 
lihodosian Ct. by appoiutinip M. G. 
•' extrix. testamentary rooogruised the 
will as valid. — He Williamson ( 1 91 2), 8 
Ta«. L. R. 33.—AUS. 

t. IVill proved in colonial rotirM -- 
Prf>bate having been grraiited at the 
Cape of Good Hope of a will S: on 
uuattested codloil thereto made there, 
by an offloer in the East India Co.’s 
service ; probato of both papers also 


allowed to pass here . — In the Goods of 
Foy (1839), 2 Curt. 328.— S. AF. 

a. .j — A will made In Queens- 

land, & attested by witnesses rodent 
there, was proved & lodged in the 
Supreme Ct. of Now South AValcs, at 
Sydney. The exor. having applied 
fur probate in Ireland ; — Held : pro- 
bate should be granted ; it bmng 
assumed, iu the absence of evidence to 
tho contrary, that Queensland was 
outside the Jurisdiction of the cts. of 


New South Wales. — ^W ilson r. Collum 
( 1881), 9 L. R. Ir. 160.— IR. 

b. Will proved in court of domicil 
— Executors oiii of jurisdiction ,] — 
Probate of a will executed abroad. Sc 
proved in the ot. of domioiL could not 
bo granted to exors. resident out of the 
JurudiotJoii of the Supreme Ct . — Be 
Ko»th*b W^ill, 3 J. R. N. S. 60.— 
N.Z. 
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Part IL — ^Probate and Leti'Ers of Administration. 


896« Fdretgn wlU.]— /n the Goods of Ouphant, 
No. 895, ante. 

897. Executor appointed by former will — 
Subsequent will with Identical bequests—Omlttlng 
appointment of executors.] — In the Goods of Allen, 
No. 2056, posi. 

898. Will not disposing of property — WUl 
appointing testamenti^ guardlans.]-^^ESTER*s 
(Lady) Case (1672), 1 Vent. 207 ; 86 E. R. 140 ; 
sub nom. Cleaveland (Dutches) v. Coventry 
(Bp.) & Chester (Lady), 3 Keb. 30. 

Annotation Folld. In the Goode of Morton (1864), 3 Sw. & 

Tr. 422. 

899. .] — A paper purporting to be 

a last will & testament duly executed, but contain- 
ing simply an appointment of a guardian of his 
children by a father, & not disposing of personal 
proiMjrty, nor appointing an exor., is not entitled 
to probate. — In the Goods of Morton (1804), 3 
Sw. & Tr. 422 ; 33 L. J. P. M. & A. 87 ; 1) L. T. 
809 ; 12 W. K. 320 ; l(i4 E. R. 1338. 

Compare No. 2089, post. 

900. Memorandum on will cancelling will 

— Duly attested.] — At tlie foot of his will deceased 
wrot-e a memorandum to the effect, “ This will 
was cancelled this day ” ; & ho duly executed 
such memorandum in the presence of two wit- 
nesses : — Held : such memoramlum was not a 
will or codicil, but only a writing, which could not 
be admitted to probate. — In the Goods of Fraser 
(1869), L. R. 2 P. & D. 40 ; 39 L. J. 1\ A M. 20; 
21 L. T. 080 ; 34 .T. P. 204 ; 18 W. R. 203. 

Document revoking will & not appointing 
executors.] — Sec Sect. 12, sub-sect. 1, A. (a) ii., 
post. 

Whether document t-estaimmtarv, sci\ (jcnerally. 
Wills. 

Administration with wiil annexed.] Sec, gme- 
rally, Sect. 12, sub-sect. 1, post. 


Suii-SK(T. 8. - l*iaVILK<iKU AND NtNCUPATlVE 
W1IA.S. 

See Wiixs. 


Suii-.sECT. 9 . — Joint Wills. 

901. Death of survivor without aitering or 
revoking wlU.]— B. & C., sisU^rs, living together, 
executed a testamentary pa))cr to the elTcct that 
the survivor should have all that remained t»f 
their property at the death of the first deceased, 
& that at the death of survivor it should Ini 
divided amongst certain relations. (’. survived 
B., &; died without having altered or revoked such 
paper, A the ct. gi'anted administration with the 
will annexed, as the last will &, testament of C. — 
In the Goods of Lovegrove (1862), 2 Sw. & Tr. 
453 ; 31 L. J. P. M. & A. 87 ; 6 L. T. 131 ; 26 
J. P. 375 ; 8 Jur. N. S. 442 ; 164 E. R. 1072. 
Anfuitaiitni : — ^Betd. In the Eataic uf Heys, Walker r. Gatikili, 
1 101 1 J !*• 192« 


Sub-sect. 10. — Lost Wills. 

Sec Sect. 6, sub-sect. 5, post. 

PART IL SECT. 5, 6UB>SECT. 9. 

0. AppointmetU of fresh cxecuUtrs hv 
surtfivora trill .] — Teatators. hosbaud 
A wite,exccat4Hi a matoal will wherein 
the survivor was appointed exor., A 
after the death of such survivor the 
secretary of a Trust Co., but the 

J. — VOL. XXIII. 


Sub-sect. 11. — Part op Will. 

902. Will in printed form — Revocation clause 
omitted — Clause not filled up.] — Testatrix by her 
will constituted her illegitimate son her universal 
legatee & one of her exors. After the execution 
of the will, &i shortly before her death, she 
expressed a wish to bequeath part of her furniture 
& other personal effects to her sister, her solo next 
of kin A hcircss-at-law, A; proceeded to write out 
a bequest giving effect to such a wish on a printed 
form of wul, which was duly executed. The form 
commenced by a clause of revocation ; but 
testatrix did not fill up the blanks in this part of 
the form ; A the clause was not n'ad over to her 
at tlio time of execution, tliougli the rest of the 
will was, A there was no evidence that she knew 
of such clause : — Held : under t he circumstances, 
probate might bo granted of the paper, omitting 
the clause of I'ovocntion as a codicil to the original 
will. — In the Goods of MooiiH, [1892] P. 378 ; 
02 L. J. P. 9 ; 1 R. 451. 

903. .] — Testator executed a will, 

drawn by a lawyer, disposing of his ix)al 

but leaving some personal j)ropci*ty undispose<l 
of. lie expressed an inUmtion of disposing of 
the latter by a futim^ instrument. Subsequently 
he bouglit a printed form, A, without legal 
advice, disposc^d of lus pei*sonal piojx'rfy, inserting 
a clause revoking all fomic*!* dispositions i — Ileld : 
the second document wiis intended to be supple- 
mental to the prior one, that the revocati>ry 
clause did not represent ti^stator’s wishes, A that 
boUi documents would ho admitted to piohate, 
the revocatory c'lause in f-lie second l)(‘ing omitted. 
— Mauklkw V. Tuunkh (1909). 17 T. Ji. Jt. 10. 

904. WlU revoked by marriage Except as to 
exercise of power,)— (1) P. made a will which exer- 
cisc>d a gtuuuvil powfT of appointment in favour 
of his son, but in such a manner as to make the, 
appoint^'d fuml part of his esLvt-e, for jiayment of 
debts, A also disixmed of Ids general estat'C. lie. 
afku-wards married A died without having made 
a fresh will. It wiis admittx'd that by virtue of 
Wills Act, 1837 (c. 20), s, 18, the will was revoked 
as to general estiite, but was not rc*voked so far 
as it was an exercnfcW) of the powtsr. Testator’s 
son was a person of unsound mind not so found, 
A a if^ceiver of his estato liad been api>oiuted in 
Lunacy. I'his action was brought by tiistator’s 
widow, claiming administration. The son, who 
was his sole next of kin, was made d(dt. A appeared 
by the r<;eeiv(!r. The re<;eiver claimed tliat the 
administration should be granted to him for the 
use of the son : Held : the grant must be made 
to the widow, but must be a general gront of 
administration with so much only of the will 
annexed as related tf) the appointtxi fund, not a 
grant of administration limited to the appointed 
fund. 

(2) The costs of all pariie*H were ordered to be 
! paid out of the whole esiaU?, including the ap- 
! pointed fund, -/w the Estate of IVj()LE, PooiJfi v, 

' Poole, [1919] P. 10 ; 88 L. J. P. 77 ; 35 T. J.. R. 

, 113; 63 Hoi. Jo. 179. 


905. Documents forming part only of wlU — 
Other documents abroad.] — Under special circum- 
stances the ct. will grant probate? of certain 
papers forming part of the will of deceased, tlie 
other papers or authentic copies tliereof not being 

survivor was ffivcu the rlirbt to alter the exors. named In the will of tbo 
the terms of the will In any way. survivor. — Duncan's Kstatk v, Tiik 
Testator died leaving the will un- MASTKii (1U08), 25 8. C. U71.— S. AF. 

revoked. Sc the survivor executed 

a new will wherein fresh exors. PART II. SECT. 5, SUB-SECT. 11. 
wore appointed: — Held: letters of d. General rate.)— Probate can be 
adinlnistratlon should bo Issued to granted of a portion only of a will to 

U 
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Sect, 6. — Of what probate may he granted : Sub-sects. 
11, 12, 13 14. Sect. 6 : S^sect. l, A. <fe B.Jj 

In this country at the time, reserving power to 
the exor. to prove the other papers or authentic 
copies thereof when they arrive, & on an under- 
taking on his part that he will do so . — In the Goods 
of Robabts (1878), L. R. 3 P. & D. 110 ; 42 
L. J. P. & M. 68 ; 28 L. T. 013 ; 21 W. R. 824 ; 
sub nom. In the Goods of Roberts, 37 J. P. 632. 
Aniiiokdion Wainowright v. Wainowrlght (1804), 

6 B. 6ea. 

Correction of will toy court.] — See Sect. 10, sub- 
sect. 2, post. 


Sub-sect. 12. — Codicibs. 

006. Intended to operate at an interval after 
testator’s death.]—A., by will, disposed of the 
whole of his personal & of certain real property, 
& appointed exors. lie subsequently executed 
another testamentary papier in which was the 
clause — “ if my wife survives me, in two years 
after my wife’s death my second cousin B., & 
next-of-kin, to take possession of all my real & 
personal pi*operty, to pay all my just debts, 
according to my wUl. ... I give B. this written 
document, as 1 am afraid my exors. will not put 
my will into ct.” The exors. died in the lifetime 
of deceased : — Held : as the paper was testa- 
mentary, & duly executed, although not to 
operate until some time after tlie death of testator, 
it was entitled to probate, & B. was exor. according 
io the tenor thereof, but he must take probate of 
the will as well as of that paper. — In the Goods of 
Nbwns (1861), 7 Jur. N. S. 688. 

907. To revoked will — Intended to operate 
apart from will.] -—Where a will A; codicil have 
been in existence, & the will has b(;en revoked, 
the ct. will not grant probate of the codicil unless 
it is satisfied that testator intended it to opei*ate 
separately from the will . — In the Goods of Gueto 
(1866), L. R. 1 P. & D. 72; 35 L. J. P, & M. 113; 
13 L. T. 681 ; 11 W. R. 349. 


Sub-sect. 13. — Wjlus of Married Women. 
ScCt generally y Sect. 7, sub-sect. 2, post. 


Administrators. 


Sub-sect. 14. — ^Wills op Suicides. 

008. General rule.] — ^The exor. of the will of a 
person found felo de ae by the verdict of a coroner’s 
inquest is entitled to probate thereof, though the 
effect of the verdict is to work a forfeiture of the 
personal property of deceased to the Crown. 
There is a distinction between the operative 
effect of a testamentary paper &> its title to 
probate. — In the Goods of Bailey (1861), 2 Sw. & 
Tr. 156 ; 31 L. J. P. M. & A. 178 ; 4 L. T. 477 ; 
7 Jur. N. S. 712 ; 164 B. R. 053. 

As to suicide generally.] — See Criminal Law, 
Vol. XV., p. 814. 

As to forfeiture.] — See, now. Forfeiture Act, 
1870 (c. 23), s. 2. 

Sect. 6.— HOW PROBATE IS OBTAINED. 

Sub-sect. 1. — ^Who may obtain Probate. 

A, In General. 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), ss. 160, 161; Non-Contentious 
Probate Rules, 1925, rr. 114, 117, 1J8, 122, 124. 

909. Executor appointed by the will.] — (1) No 
one can prove the will but who is named exor. in 
the will (Holt, C.J.). 

(2) Though an exor. has administered, yet an 
immediate administration is committed if he die 
before probate, & not an administration de bonis 
non (Holt, C.J.). — Wankfobd v. Wankfoud 
( 1704), 1 Salk. 299; 3 Salk. 162; Holt, K. B. 
311 ; 91 E. R. 265 ; sub nom. Wangford v. 
Wangford, 1 Preem. K. B. 520 ; 11 Mod. Rep. 38. 
Annoiationa : — Generally. Mentd. Hudfion v. HudHon (1737), 

1 Atk. 400 ; Thrubtout d. Loviok v. Coppin (1771), 2 
\Vm. Bl. 801 ; Doe v. Knight (1820), 8 Dow. & Ky. K. B. 
348 ; Doe d. Wood v. Tct5« (1820), 8 Dow. & By. K. B. 
03; Fimkley v. Fox (1829), 9 B. & C. 130; Brazier v. 
Uudbon (1830), 8 Sim. 07 ; Pringle v. Crooks (1839h 3 
y. & O. Ex. 000 ; Tomlin v. Tomlin (1841), 1 Hare, 236 ; 
llarrison v. Harrison (1846), 1 Bob. Eccl. 406; Ford v. 
Beech (1848), 11 Q. B. 8r)2 ; Byalls v. Bramall (1848), 

1 Exch. 731 ; Venabhjs v. East India Co. (1848), 2 Exch. 
033 ; Belshaw r. Bush (1851), 11 C. B. 191; Lowe v. 
JVsket (1855), 25 L. T. 0. S. 146; Seagiam r. Knight 
(1807), 2 Ch. App. 628 ; lie Bounie, Davey v. Bourne, 
[1906J 1 Ch. 697 ; Howson v. Shclloy, (1913] 2 Ch. 384. 

910. Or codicil.] — An extrix. named in a 

codicil has a right to i)ropound the will as well as 
the codicil, inasmuch as the codicil was a part of 
the will & gave her an interest in it. — M ugler v. 
SiiFPrARD (1758), 2 Lee, 506 ; 161 E. R. 421. 

911. As substituted executor — Person 

first named having been cited.] — ^A substituted 


the extent to which the eon tern s are 
proved whore the other porUon is lost . 

KlfiPAIi Natu MriTKK V. Sauojini 

Dasi (1899), 1. L. H. 90 Calo. 034 ; 3 
a W. N. 617.— IND. 

PART 11. SECT. 5, SUB-SECT. 12. 

e. Will depoaited abroad — Codicila 
detUinQ with whole of tcatntor'a vatate in 
colony . ] — Two dooumouts purporting 
to be oodioUs to a will deposited in 
SooUand, dealing with land thci’e, the 
oodloUs dealing with the w'hole of 
toetator’s real & personal estate In 
Victoria, admitted to probate as 
ootUoUa without the wUl bolug proved. 
—In the Will Codicila of Wise 
(18t9), 6 W. W. & A’B. 89,— AUS. 

t. SMect to production of miacinQ 
t«4lLlr~'Testator executed a codicil 
by which he devised his property to his 
wife for llfb. Sc subject thereto directed 
that It should devolve according to 
the terms of his will made ten years 
before, & appointed his wife sole extrix. 
By a further codicil he confirmed the 
previous oodioil. The ot. granted 
probate of the two eodioUs to the widow 
as sote extrix. subject to arw previo^ 
will which mivlit be fouia.— /n the 


lustate of Hknty (1878), 4 V. L. R. 64. 
— AUS. 

g. Codicil confirming vnll — Will 
mtaaiiig .] — Testator added a codicil 
to his last will, by w’hich he altered 
certain provisions of the will, & used 
the words ** in all other respects 1 
confirm niy said will.” Only the 
codicil was forthcoming at his death. 

I The exors. propounded the draft of the 
I will approveef by testator & the 
I codicil ; — Held : the draft could not 
I bo admitted to prolNitc, but the codicil 
could be so admitted. — ItussELL r. 
MATOUKTr (1903), S, K. Q. 98.— AUS. 

h. JJocumenta together forming a 
codicil. J — An action was brought to 
compel extrix. t€> include in the probate 
of a will duplicate documents, each 

{ signed by testatrix & witue8*<ed by two 
witnesses : — Held : the documents, 
! being testamentary, should be added 
to the probate as forming together a 
single oodioil to tbo will of testatrix. — 
1*AT1'1K V. t'KY (1911), 30 N. Z. L. R. 
581.— N.Z. 

k. Second will found after trrtnU 
of probate — Not revokiny former ufUL ] — 
Probate was granted of a will of 
testator. Afterwards another will was 


found which disposed of part only of 
, testator’s property. Sc did not purport 
to revoke the former wUl : — Held ; the 
I second wlU should bo admitted to 
I I>robate as a codicil of the will already 

E roved. — He Baiuiy (1911), 30 N. Z. 
.. R. 1192.— N.2, 

PART II. SECT, e, SUB-SECT. 1.— A. 

909 i. Executor appoitUed by the will.} 
— Probate should be ^^nted to every 
exor. named in a will if he desires 
probate, & this without referonoo to his 
conduct either during testator’s life 
or sinoo. — M aksii v. Paiten & Aub 
( 1868), 7 N. S. W. S. C. K. (Eq.) 18.— 
AUS. 

1. Discretion of court as to 

grant.} — Although under Probate Sc 
Administration Act, 1881, s. 86, it is 
within the discretion of the ot. to refuse 
to grant an application for letters of 
administration, no such discretion is 
given in regard to an application for 
probate by a person selecsted by a 
testator for the administration of bis 
estate. — Pban Nath QBoex «. Jai>o 
Nath Brattachaxji (1897), I. L. K. 
20 AB. 189.— IND. 
m, Married isofiicm.] — The 
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exor. cannot propound a will till the person first 
named as exor. has been cited to accept or refuse 
letters of administration.— Smith v. Crofts 
(1758), 2 Lee, 657 ; 161 E. R. 439. 

.1— generally. Part I., Sect. 6, anic. 

912. Surviving executor — After administration 
with wiU annexed granted to attorney.] — Two 
exors. gave a letter of attorney to a tliird person 
to take administration cum iestamento anncxo. If 
one of the exors. dies, the other has a right to call 
in the letter of attorney, & to take a probate of 
the will.— PiPON V. Waixis (1753), 1 Lee, 402 ; 
161 E. R. 148. 

913. Whether representative of executor not 
proving — Executor dying 6 l leaving executor.] — 

An exor. dies before probatt^ his exor. is not exor. 
to the first testator ; yet if the residue was be- 
queathed to his testator, he shall have adminis- 
tration with the will annexed, else such person 
shall, to whom it is bequeathed, or in default 
thereof the next of kin to the lirst testator. — 
IsTBD V. Stanley (1580), 3 Dyer, 372 a ; 73 E. R. 
834. 

Annotatiojis :~Folid. Hodoii r. Wolfo (1621), PaJm. l.'iS ; 
Day V. Chatticld (HkSII), 1 V<‘rn. 200. Refd. Smith r. 
Tracy (1677), 2 Kcb. 77G. Mentd. Waiikford r. W’ auk- 
ford (1704), 1 Salk. 2uy. 

914. .] — I1p:uen r. Wolfe (1621), 

Palm. 153 ; 81 E. R. 1023 ; nub nouu Hayton v. 
Wolfe, l-ro. Jac. 014 ; j>reviou8 proceedings, 
Hub nom. Wou-Ti i\ IIeydon (1018), Hut-. 30. 
Annotatum : — Mentd. Wankford t'. Waiikford (1704), 1 

Sulk. 200. 

915. — .] — If nn exor. dies before 

probate of the will, his exor, cannot prove it, hut 
administration cum icsiamenU), etc., must bo 
granted to the residuary legatee, if any, or R) the 
next of kin, — D.\y r. (’Hatfield (10S3), i Vern. 
200 ; 23 K. R. 112. 

916. Trust coupled with executorship.] — 

Wlitint a trust is eoujileil iii a wifi witli an exee,ut4>r- 
sliip ^ the exor. does not prove llie wifi, the 
re jiresent alive of that exor, cannot take probate 
of it . 

A mere trustee has no riglit by law to claim an 
administration. -" (•chjhsmakeu v, CHAMHEni.AYNE 
(1755), 2 Lee, 213 ; 161 E. K. 328. 

Devolution of the representative office.] —See 
Part 1., Sect. 8, ante, A compare J*art II., Sect. 12, 
sub-sect. 1, A. (b), post. 

Who may be appointed.] — See Part I., S(;ct. 2, 
ante, 

917. Executor according to the tenor of foreign 
will — Whether entitled to grant as of right.] In 
the Goods of Grewe, No. 1770, post. 

Whether English court follows foreign court.] — 

Sec Conflict of Laws, Vol. XI., jip. 378, 379, 
Nos. 570-580. 

B, Where Testator leaves more than one Will, 

918. Whether to all executors named in wills.] 

— Testator duly executed on tlie Bam<$ day, three 


I testamentary papers. By the first, he disposed 
of certain property in Canada, A appointed A. A 
B. exors. By the second, he disposed of certain 
property in England, A appointed C. A D. exors. 
I The third, which was substantially the same as 
! the second, appointed no exors. « The second A 
I third papers purported to dispose of the residue, 
I A did not expres^y state that they wero inteudod 
I to dispose of the residue in England only. It was 
proved by parol evidence that testator intended 
; them to dispose of the residue in England only, 
i Probate was granted of the three papera, as 
i together containing the last will of deceased, to 
i the exors. named in the lli^st tSi second papers. — 
' In the Goods of Nick alls (1865), 4 Sw. A Tr. 40 ; 
34 L. J. P. M. A A. 103 ; 29 J. P. 455 ; 13 W. U. 
1047 ; 164 E. R. 1130. 

919. .] — Where probate is granU'd of two 

or more tostament-ary papers, tis togetlier contain- 
ing the last will of di^ceused, it is the practice t/O 
make the grant to all the exors. named in the 
seveml papers . — In the Goods of Muhuan (1867), 
L. li. 1 P. A 1). 323 ; 36 L. J. P. A M. 61 ; 16 
L. T. 181. 

AnnaUUion Refd. In Uic CJIooda of liailcy (1800), 17 W. U. 

401. 

920. - .J— in the Goods of Rridues, No. 1377, 

post, 

921. .]— -Whero a U^statrix possessed of 

property in England A in Italy made scqiarate 
wills, di^aling witli tlu^ jiropi^rty in each country 
exclusivity, A appointing sc^parate sets of exors., 
but in the Italian will, wliich was later in dates 
confirmed the English will : - //Wd : the con- 
firmatory clause rendered nectissary the incor- 
poration of all the test aiium tar y doeAunents of 
deci'Jised in th(^ probate to bo grant/od le> the 
English exoi*s. 3'he ct . grant-ed i)robate of all the 
documents to the English exors. — in the Goods oj 
Loc khart (1893), 69 J.. T. 21; 57 .1. P. 313; 
1 R. 481. 

922. Power reserved to foreign executor.] 

A tostatrix made a will dated Jan. 31, 1888, 
By a HubscAjuent codicil dated Aug. 1, 1893, A 
lamded : “ Memorandum for my trusU^e (».,” the 
sole surviving exor. A truHl/t*(» of the will, she 
disposiid of the whole of lier i>r()p(ii*ty without 
any specilic axipointnitnit of an exor. Ry another 
w'ill made abroad she (confirmed her will, made in 
England in or about tlie year 1889, A thereby 
diH]>osed only of her property situate* abroad, of 
which lattiA will slie appointed another exor. : — 
Held : jirobaUj of all thr(‘e documents might bo 
granbul to G. as exor., with liberty Lj the foi'cign 
exor. to come in. — In the Goods of Green (1899), 
79 T. 738. 

923. English will dealing with English 

realty only.] — The? ct. may, if il. think tit, depart 
from the usual pracjtice of refusing a limited grant 
to a i)er8on entitled to a g«*neral grant of probate. 

A testator, domiciled abroad, left an Englisli 


Married Women*H Property Protection 
Act, 1880, Ih retrospective, A a married 
woman detK*rted by her husband before 
Act came Into operation can acquire 
a right to sue for probate of a will in 
which she is named oxtrix. — Davies 
r. Public Tritstek (1883), 2 N. Z. L. U. 
72 (S. C.).— H.Z. 

n. Resident abroad.] — Where 

testator, all of whose estate exciipt one 
debt due to her was in New Zealand, 
A who w’as domiciled in Australia at 
the time of her death, appointed four 
exors., three of whom were residents , 
of the Commonwealth, A one of whom j 
was a resident of New Zealand, probate 
as regards the estate In New Zealand 
was granted to all the exors. on their 


joint application. — Re Mahteiis (1014), 
33 N. Z. L. K. 143U.— N.Z. 

918 I. IVhcther repreaentativc of ere- 
riUttr not proving — Executor dying d: 
lextving executor.] — L. appointed M. 
A K. exors. A trustees of his will, A 
afterw’ards added a momoranduin as 
follows : If anything should happen 

to the trustfHMi, 1 appoint It. to be one 
of the trustees," M. proved the will ; 
after his death K. renounced : — Held : 
M.*s exor. did not rupreseut the 
testator L.. A It. was entitled to pro- < 
bate.— D k Larondk (1872), 19 Or. 
119.— CAN. I 

PART IL SECT, t, SUB-SECT. 1.— B. i 
9181. IVheiAer to alt executors natned 


in un7/«. j -Testutrix by one will 
disposed of ail her chlato A appointed 
A. exor. liy a later will she specihcally 
devised certain realty to H., A 
appointed li. solo exor. thereof. Dy u 
codicil tfibtatrix reeit<;d the uppoint- 
iiiunt of A. as exor. A that ho hud died, 
A she appointed C. A D. exors. In plaee 
of A. : — /Icbt : C. A D. were not 
entitled to probate of all the testa- 
mentary instruments, but only of the 
will of which A. wits appointed exor. 
of the codicil . — He CLAlik'H W 1 LI.H 
(1903), 4 K. It. N. S. W. 249 ; 29 
N. 8. W. W. N. 239.— AUS. 

o. WiU appointing minora.\— 

Where there wore two wills of same 
date, appointing separate exors. A 
M 2 
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Sect, 6. — How prohate is ohiained: Svb-secU 1, B, 
C. ; s vb-secia, 2 <£? 3, cfe B .] 

will dealing exclusively with realty in England & 
appointing English exors. ; & he left also a 

foreign will, appointing a foreign exor. & dealing 
with all the rest of his estate, which included 
personalty in England. The ct. gi’anted to the 
English exors. probate of the English will, & made 
a cceierorum grant in favour of the foreign exor. — 
In the Estate of VoN Brentano, [1911] P. 172: 
105 L. T. 78 ; 27 T. L. R. 395 ; svb nom. In the 
Goods of Brentano, 80 L. J. P. 80. 

Whether subsequent appointment revokes former 
appointment.] — See Part 1., Sect. 6, ante. 

Whether foreign wiil incorporated in English 
probate.] — See Sect. 10, sub-sect. 7, B. (a), post. 
Limited for particular or limited purposes 
generally.] — Sec Part I., Sect. 3, sub-sect. 1, A., 
ante, 

C, Disqualification of Executor, 

ScCt alsOt Part I., Sect. 7, ante, 

924. When court will interfere.] — If a testator, 
W’lien he makes his will, is aware of the circum- 
stances & position of his exors. A: trustees, the ct. 
will not lightly interfere with th(‘ir discretion ; 
& althougli the circumstance of an exor. being an 
insolvent may bo a reason for ajipointing a receiver, 
yet, if testator was aware of his insolvency, the 
ct. will not, on that ground alone, take the j)roporty 
out of his hands. — Stainton v, Cauron Co. (1854), 
18 Beav. 14(5 ; 2 Eq. Rep. 400 ; 23 L. J. Ch. 299 ; 
22 L. T. O. S. 299 ; 18 Jur. 137 ; 2 W. K. 170 ; 
62 E, R. 58. 

Jmwiation : — Mentd. Ycatman v. Ycuilnian (1877), 7 Ch. 1). 

210 . 

925. Grounds for interference — Natural dis- 
ability of executor.] — 31io bkpey. of an exor. is no 
('.auso of granting administration to another. 
Where there is a natural disability, there is a 
necessity of doing it, but it must 1x5 ad usum rt 
commodum of the exor. ; so the last granting of 
administration is a nullity, & ipso facto void. — 
Hill v. Mills (1091), 12 Mod. Rep. 9; Comb. 
185 ; Holt, K. B. 305 ; 1 8how. 293 ; 1 Salk. 30 ; 
88 E. R. 1130 ; suh nom. Mill’s Case, Skin. 299. 
AnnotaiUms : — Ro!d. Marriot v. MaiTiot (1720), Oilb. 1’1». 

203; EvaiiH r. Tyler (1849), 7 Notrs of Cosuh, 2‘JU. 
Mentd. p. Kvelyn (1833), 2 My. & K. 3. 

926. Insolvency of executor.] — Hill v- 

Mills, No. 025, ante, 

927. .] — The Spiiitual CH. cannot 

refuse to grant the probate of a will to an exor., 
because indigent or insolvent, or compel liiin to 
give security. — R. v. Rains (1098), 12 Mod. Rep. 
205 ; 1 Ld. Rayin. 301 ; 1 Salk. 299 ; 88 E. K. 
1205. 

Annotations .‘—'EM, Harriot r. Man lot (172r>), 1 Stra. 
060 ; Uarriaoii v. Harrison (1840), 4 Nutus of Ctises, 
434. Mentd. 11. V, Litohllcia (Bp.) (1734), llitUr. temp, 
H. 73. 

928. .] — Exors. being insolvent, 

administration should be granted to some solvent 


Administrators. 

i person. — ^R. v, Simi»son (1704), 3 Burr. 1463 , 
1 Wm. BL 456 : 96 E. R. 263. 

Annotations : — ^Befd. Arnold v, Blencowe (1788), 1 <3ox, 
j Eq. Cas. 426 o ; Creswiok v, Woodhead (1842), 12 L. J. 
C. P. Ill ; Harrison v, Harrison (1846), 1 ^b. Eod. 
406. 

As ground lor appointment of receiver.] 

— See Nos. 211-210, ante, &, generally. Re- 
ceivers. 

929. Poverty of executor.] — R. v Bains, 

No. 927, ante. 

980. .1 — It is no ingredient to take 

the assets out of the hands of an exor., that he is 
not of an affluent fortune, as long as testator 
himself has placed this confidence in him without 
regarding his circumstances. — Hathornthwaite 
V, Russel (1740), 2 Atk. 120 ; Bam. Ch. 334 ; 
26 E. R. 480, L. 0. 

As ground for appointment of receiver 

— Before probate.] — See No. 8, ante, 
After probate.] — Sec No. 210, 

ante, 

931. Misconduct of executor — Fraudulent 

mutilation of will.] — ^Fraudulent mutilation of a 
will by an exor. & trustee. The ct. not at liberty 
i>o exclude such party from probate. — In the 
Goods of Ilett (1842), 1 Notes of Cases, 410. 

932. Conviction of executor for felony — 

After testator’s death.] — ^An exor. after testator’s 

; death convicted of felony, is not thereby dis- 
entitled to maintain a suit in a ct. of probate with 
a view of establisliing the validity of the will by 
which ho is appointed exor. — ^Smethurst v. 
Tomlin & Bankes (1861), 2 Sw. & Tr. 143 ; 30 
L. J. P. M. Ac a. 269 ; 4 L. T. 712 ; 26 J. P. 777 ; 

' 7 Jur. N. S. 703 : 164 E. R. 947. 


8ub-sp:ct. 2. — The Executor’s Oath. 
See Sect. 3, ante. 


SuB-SKCT. 3 . — Proof of Execution of Will. 

! A, In General, 

933. Necessity for.] — When the substance of a 
j will is propounded, the first point to be ascertained 
is whether such a uill was duly executed ; if that 
is established, the next point is, whether it was in 
I existence at the death of deceased, if it was not, 
I then tire primd facie presumption that it was 
I destroyed by deceased, with intention to revoke, 
arises, which may be robutt-ed by further evidence. 
In the present case the ct. was satisfied, on the 
evidence, that deft., who had taken out lett/ors of 
administration, had possessed himself of the will 
after the death of deceased, Ac had suppressed or 
destroyed it, Ac therefore decreed letters of 
administration with the will annexed, as con- 
tained in a draft. — Podmore v, Whatton (1864), 
3 Sw. & Tr. 449 ; 33 L. J. P. M. Ac A. 143 ; 10 


iboBC ai)poiiite(l by the socoiid wore 
111111011 :). iirobttto woe erraiiU^d l-o Uio 
exor. of full uy:o aupolnU^d by tbo first 
will. — in the Goods of Hoami Wktkuk 
Kobako, 1 J. H. 143.— N.Z. 


p, If't/Z nof appointing 

executor ,] — Tcytator died loavluG: two 
wills, tbo earlier of wbiob ooutobiod an 
appointment of two exors.. one of 
wnom had diod in testator's lifetime. 
The later wiU oontaiued no appoint- 
ment of exors., Sc did not revoke tbo 
previous will ; — Held : probate of 
both wills should be Rrauted to the 
surviving exor. namod in tbo first 
will . — Re Fergus (1914), 34 N. Z. L. It. 


48.— N.Z. 


I PART II. SECT, 6, SUB-SECT. 1.— C. 

q. Grounds for interference — Foreimi 
eorporatUm ,] — Tbo ct. will not make 
u grant of iirobato to a foreign corpn. 
— Rc Finn’s Will (1908), 8 S. 11. 
N. S. W. 32.— AUS. 

r. Executors also beneficiaries 

attesting will.] — At tbo end of an 
attestation clause in a will both 
exors., who w^ere also beneficiaries, 
signed tboir names above those of two 
jiidepoudent witnesses. Each of tbo 
exors. swore that be bad signed the 
will at tbo request of testatrix as one 
of the oxors. only Sc not as an attest- 

I iug witness. The public trustee applied 


for an order consenting to bis appoint- 
ment as exor.. declaring that the exors. 
bad not signed as attesting witnesses : 
— Held : oven if the exors. signed as 
attesting witnesses, their appomtment 
as exors. was valid, an order might 
bo made consenting to tbo appointment 
of the publio trustee as exor. Sc grauting 
probate to him . — Re Dunn, [19191 
N. Z. L. H. 685.--N.Z. 


PART II. SECT. 6, SUB-SECT. 3.— A. 

s. Necessity for — In east of lost 
irtll.}— The ct., in the absence of all 
proof of the execution of a will wbiob 
has beoome lost, will not admit tbe 
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L. T. 754 ; 28 J. P. 503 ; 10 Jur. N. S. 750 ; 
13 W. B. 100 ; 164 E. B. 1310. 

A^d. Finch r. Finch (1867), h. R. 1 r. &- D. 

Him 

934. (^umstances giving rise to suspicion — 
Testamentary act in last stage of life.]— Probate 
granted of unfinished instructions. In all testa- 
mentary fiwjts in tile last stage of life, the ct. looks 
with vigilance & jealousy to the evidence by 
which they are supported (per Cur.). — MrsTO r. 
SUTCUPPE (1818), 3 Phillim. 104 ; 101 E. K. 1271. 

Of fraud or undue influence.]— iS'ee Sect. 9, 

sub-sect. 7, post. 

935. Appearance of document.] — The 

appearance of the paper is calculated in some 
degree to excite the jealousy of the ct., for it is 
not executed as such papers usually are, deceast^d’s 
name is not opposite to the seal, where, indeed, 
there is not room for it, & the name of one witnes.*^ 
is above the seal dc the names of the two other 
witnesses are below it, & the ink in which the 
name & date are ^vritten is of a veiy diflferent 
description from that in which the body of the 
will is written. This is a circumstance calculatcul 
to raise a suspicion that it is not a bo}id fide t rans- 
action (Sm II. Jennkr). — Nobbs r. Nobbs (1811), 
1 NoU* 8 of Cases, 120. 

936 . State of document — Document 

crumpled.] — Wvai't r. Heriiy, No. 3180, post 

937. Proof of making Sc proof of capacity 
dlstlng^shed.] — -A (codicil, forthcoming after Ihe 
death of testator from the possession of the party 
benefited, the execution jiroved by one of tlie 
attesting witnesses, the other b(4ng disqiialifbHl 
by interest, resisted on the ground of fraud, 
pronounced against. Wher<* the question is, not 
as to the sanity or capacity of deceased, but 
whetlier the act was done or not-, all the circum- 
stances, pixibable Sc improbabU>, are to be taken 
in^ consideration before this ct. can make up its 
mind ; Sc the onus proband i is prinid facie on the 
party wdio sets up the i)a])er, to prove, iis far os 
the case admits, that it is the act of deceaseci. Sc 
not on the party opposing it to sliow that it is 
not his act (Sir 11. Jennkr Fitkt).~-Mackenzik 
r. Yeo (1812), 3 Curt. 125 ; 1 Notes of (’as<‘s, 519 ; 
193 K. H. 912. 

.imwtatifm : — Reid. Farmer v. Brock (18.'i0), T)ca. Sc Hw, 
187. 

938. Whether declarations of testator admis- 
sible.] — l)(*clarations made by t<‘stator afU*r thi* 
date of an allegi^d wdll are not admissible to prove 
the execution of the will. Sc they are equally 
inadmissible to prove tliat the will was execuUid 
in duplicat>e. 

In order to prove that testatrix had executed 
her will in duplicati% Ssc that she had revoked the 
will by destroying one of the parts, evidence wiis 
tendered of oral declarations to that effect, made 
by testatrix after the date of the will : — Held : 
these declarations were inadmissible. — ATKiN.sf>N 
r. Morris, [1897] P. 40 ; 90 L. J. P. 17 ; 75 L. T. 
440 ; 45 W. R. 293 ; 13 T. L. K. 83 ; 41 Sol. Jo. 
110, C. A. 

AnnoUUums : — Reid. Eyro v. Eyre, {1903] P. 131 In (he 
EskUe o/ Jessop (1924), 40 T. L. B. 800. 

See, also. No. 1007, post. 

Statutory requirements as to execution.]— >S'e« 

Wills. 


/?. Presumption of Due Execution, 

939. General rule.] — Where a will apiK'ars to 
' be duly' signed Sc witnessed, it is a pivsum])tion 
! of law that the execution W'as duly carried out 
: according to the retpiirenient of Wills Act., 1837 

(c. 20), even though the witnesses may' afterwards 
be in doubt, as to wiiat took place at the tiim‘ of 
I its execution. — W hitincj v. Turner (1903), 89 
i E. T. 71 ; 47 Sol. Jo. 470. 

940. Evidence to rebut — All witnesses dis- 
crediting due execution — All witnesses conflicting 

; — Lapse of nine years.] — W inston v, WiNsToN 
! {circa 1894), cited 71 L. T. p. 703. 
i Ann(Uation : — Apld, Dayman r. Dayman (1804), 71 L. T. 


941. 


Defective attestation.] - 


PleotW'OOD’s C*asf: ( 184 1 ), 3 Notes of (iises, 943, n. 
j AnmyitUion In the (huids of Kraus 3 Niiteii 

of Cases, 042. 

j 942. Former Inconsistent 

I evidence by one witness.] — lu a suit, for revocation 
I of pi*obatt* on the gi*ound of undine execution, both 
the attA^siing witnesses swort* tliat the will was 
not signed by tluun in testator’s iiresenct*, but 
their evidence did ncit coincide upon other 
matter's: — Held: tin* presumption of law\ omnia 
preesumantur rile esse aria, must prevail. -Day- 
man V. Dayman (1891), TIL. T. (199. 

943 . Evidence of witness not 

attesting admitted in support of will.] — Wiiero two 
Hubseribed witnesses to a will ileposed, after tho 
lapse of more than a year Sc a half, one fiositivoly, 
tlie ot her not positively, that testat-or had signed 
after they alllxed their naim^s to the attestation 
clause, the ct. admitteii, after publieatioii, t-be 
evidence of anotbi'r witin*ss, prc'sent at the 
transaction, wiio tbqiosed that t.4‘st.ator sigm^d 
before the wit.ii<'HS(*s ; Sc probaD* grant(‘d. iiie 
ct. will not in such eases trust 1.o the ree.oUect ion 
of the wit.nc5HH(‘8, but will look at tb<*ir acts, Sc at 
the prf>babiliti(*H of the ease. — Hayli.s.s v, Sayer 
(1814), 3 Notes of 22. 

944. Solicitor.] — Thc' will of a 

single lady w^as prepar(‘d by H., a solr., from 
written in.structions ; A. by it slu^ a.pj)oint.e.d H. Sc 
his partner exors., with a legacy t-o (‘acii, Sc. gave a 
large reversionary be(|uest to t.he daught<*r of H., 
with a contingent interest therein t.o H. himself. 
The will was signml by t(*stat.rix. Sc an att.estat.ion 
clause in tin* usual form was subseribed by two 
witnesses. Ore? of the witnessi's in her evideruie 
stated that sbe? ilid not n^collect seeing testatrix 
sign, Sc t he ot her said that she did not H<*e test atrix 
sign ; they both said that she did not acknow- 
ledge her signature, or diniare tlie fiaper sigmul 
by them to be her will ; Sc that they did not know 
that it was a will. R., by his evidence, deposed 
that the will was signed by testat rix in the pri'seiic e 
of the two witnesses : --Held : Ui be a good ex<*cu- 
tion of the will. — IIennistt Sc Field v. Hiiaiib 
(1855), 25 \j, T. O. H. 10 ; 1 Jur. N. H. 459. 

945. One witness unable to depose to due 

execution — One witness supporting due execution.] 
— A paper atU^sted by two witncisses, one of whom 
was unable to depose that the signature was made 
in his presence, admitted to probatt;. 

One of the witnesm^s deposc*s that testatrix 
signed the will in tho presence of both. Sc they 
subscribed their names in her pixfsencc. 7’Iie 


•ame to probate. — Re Hbxkeburt 
Wiix (1859). 4 Nfld. L. IL 288.- 

NFLO. 

PART II. SECT. 6. SUB-SECT. S.— 1 

•4S i. Reidenee to rdnd — One witne 


unable to depose to due execution — One ) eisaataroa to the will, one on tho firat 
witness supporting due execution,] — page 8t the other at tho tmd : — Held : 
Where one witnesa swore that testator's | the presumption omnia rite esse acta 
signature was affixed after excMsution. \ should bo applied Sc prot>ate granted. — 
Sc the other swore that the wiil was ; Re Irwik. [1920] N. /. L. K. 440. — 
proficrly executed Sc there wore two ' N.Z. 
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Sect Q.— How probaie is obtained: Suh-aect 3, B. 

requisites of Wills Act, 1837 (c. 26), were com- 
plied with (Sir II. Jenner Fust). — In the Goods 
of Hare (1842), 3 Curt. 64; 1 Notes of Cases, 
359 ; 163 E. K. 653. 

946, One witness discrediting due 

execution.] — ^Where one of the attesting witnesses 
to a will negatived its due execution, & the other 
could remember nothing of the matter, the ct., 
upon presumption, admitted the will to probate. 
— ^Shield v, Hiiield (1846), 4 Notes of Cases, 
647. 

947, — ^ Others dead.] — A will, dated 

before Wills Act, 1837 (c. 26), was produced on a 
trial in ejectment. It was signed with the name 
of the alleged devisor ; but there was no proof 
that the signature was in liis liandwriting, or 
made by liis authority. It was attested by two 
witnesses, deceased, whose handwriting was 
proved ; & between their names was that of 
another witness, J. P., who appeared to sign by 
his mark. A man in extreme old age, named 
J. P., was called, who was supposed to be the 
witness, but he liad no memory on the subject. 
The will had not been disputed for sixteen years 
after the death of the devisor : — Held : upon this 
evidence, a jury might infer a due execution of 
the will under Stat. Frauds, s. 5. — Doe d. Davies 
V. Davies (1846), 9 Q. B. 648 ; 16 L. J. Q. B. 
97 ; 8 L. T. O. 8. 136 ; 11 Jur. 182 ; 115 E. R. 
1421 . 

Jn^iaUon Plant v. Taylor (1861), 31 L. J. Ex. 

948 . Attesting witness subsequently con- 

tradicting own evidence— Other witness not called.] 

— I^ase in which probate of a will which had been 
originally granted on the evidence of the two 
attesting witru^sses was confirmed, notwithstanding 
that one of Ihem roti’acted his evidence & in effect 
swore to the signatures of testator & witnesses 
having been forgtul, & the other witness was not 
called : — Held : in the circum stanches, the later 
evidence of the one was incredible*, & the absence 
of the other could be satisfactorily explained. — 
PiLKiNOTON V, Cray, [1809] A. C. 401 ; 68 

D. .T. P. V. 63, I». C. 

949 . All witnesses unable to depose to due 

execution.] — Whitino v. Turner, No. 930, ante, 

960 . Discrepancy between attestation 

clause & witness’s evidence.]— In the case of a 
holograph will, the whole operative portion of 
which was written on the first page of a sheet of 
paper, the attestation clause containing the 
signature of testator w'as written on tlie second 
page &> stated that the will was signed by testator 
in the presence of the witnesses. An affidavit, 
made by one witness only, stated that they did 
not see the first page at all & set foiih facts 
pointing to acknowledgment only in the presence 
of the witnesses ; the will w^as entitled 

to probate without notice to the next of kin. — 
In the Goods of Moore, [1901] P. 44 ; 70 h, J. P 
16; 84L. T. 60. 

961 . One of two witnesses incapacitated 


by subsequent interest — Circumstances of will 
suspicious.] — ^Mackenzie v. Yeo, No. 937, ante. 

See Wills Act, 1837 (c. 26), s. 14. 

952. One of two witnesses discredited — 

Circumstances favouring validity of will.] — The 
two subscribing witnesses were the only witnesses 
produced in support of a will. One of them was 
discredited. There was no evidence of instruc- 
tions. Will pronounced for on the evidence of 
the single witness, corroborated by the probabilities 
of the case. — F armer v. Brock (1856), Dea. & 
8w. 187 ; 27 L. T. O. S. 240 ; 2 Jur. N. S. 670 ; 
4 W. R. 076 ; 164 E. R. 644. 

963. Handwriting of supposed witnesses 

same as that of testator — Witnesses undiscover- 
able.] — G. L. wrote out a draft will, which on his 
death was found completed, with the names of 
two attesting witnesses. On inquiry no such 
persons could be traced, & the WTiting of the 
names was sworn to be that of deceased himself. 
The ct. granted administration of the goods of 
deceased, as having died intestate, without the 
parties interested under the draft will having been 
first cited to propound it. — In the Goods of Lee 
( 1858), 4 Jur. N. 8. 790. 

C. By Calling Attesting Witnesses. 

(a) Whether Necessary. 

See Probate Rules, 1862 (Non-contentious), 
rr. 4-7. 

Cases relating to the former practice for estab- 
lishing a will in Equity are omitted. 

As to proof of wills relating to real estate^ see 
CouH of Probaie Act, 1857 (c. 77), ss. 62-64, 
see, note. Land Transfer Act, 1897 (c. 65), s. 2 (2) ; 
Administration of Estates Act, 1925 (c. 23), s. 2 (2) ; 
Supreme Court of Judicature {Consolidation) Act, 
1925 {c. 49), Sched. V., Pari II. 

954. General rule.] — A party propounding a 
will is bound to call one at least of the attesting 
witneas(^s, if he can be produced, to prove the due 
execution, &, if such witness fails to prove the 
due execution, he is bound to call tJie other, 
although he may know him to be an adverse 
witness. If an attesting witness called by a 
party propounding a will gives evidence against 
the will, the party calling him may produce 
evidence to disprove such of the facts stated by 
him as are material to the issue, & to prove that 
he has made statements inconsistent with his 
evidence, although he has denied having made 
such statements & he is not a hostile witness. — 
Coi.KS V. Cores iS: Brown (1866), L. R. 1 P. & D. 70 ; 
35 L. J. P. & M. 40 ; 13 L. T. 608 ; 14 W. R. 290. 

955. .] — The party i)ropounding a will is 

bound t-o call one of the attesting witnesses to 
prove its due execution. — B owman v. Hodgson 
(1867), L. R. 1 P. & D. 362 ; 30 L. J. P. & M. 124 ; 
16 L. T. 392 ; 31 J. P. 678. 

AnTwtation : — Coud. Griffiths v. Griffiths (1884), 1 T. L. II. 3. 

956. .] — A will being an instrument re- 

quired by law to be attested must be proved by 
the evidence of an attesting witness when such 
evidence is available. — G riffiths r. Griffiths 
(1884), 1 T. L. R. 3. 

957. Evidence of witness present at 


9491 . All vHtneaacs utiahle to 

depose to due execution.] — Ex p. 
Henderson ( 1887 ), 10 L. N. 91 .-^ 

CAN. 

94911 . .1 — Testator wrotA) 

out a document purporting to be his 
will, with an attestation clause con- 
taJninir his name in his own hand- 
writing. The witnesses did not see 
testator's name, nor did he acknow- 
ledge that he had signed i he will : — 


Held : the will was not properly 
executed. — Patterson v. Bbnbow 
(1889), 7 N. Z. L. K. 673.— N.Z. 


PART II. SECT. 6, SUB-SECT. S.— 
C. (a). 

964 1. General rule. 1 — ^It is only where 
a testator has written his will with his 
own hand & has distributed Us 
perty among all his children 


witnesses may be dispensed with. — 
Re McCaloan (1893), 10 S. C. 277.— 

S. AF. 

' 9671. Evidence of witness present 

at execution — Though not attesting wit- 
ness.] — wiU contained an attestation 
olause. Sc purported to t»e witnessed 
by H. R. Probate was granted 
in Mar. 1881, an affidavit of due 
execution being executed by H., who 
died in 1887. On trial as to due 
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encutloii— Though not attesting witness.]— A will 
may be proved without calling an attesting witness, 
by calling a witness who was present at the 
execution. — Mackay v. Rawlinson (1910), 35 
T. L. R. 223 ; 03 Sol. .To. 220. 

958. When dispensed with — Non-appear- 

ance of parties cited.] — In an action brought for 
the purpose of proving a will in solemn form, 
where none of the parties cited had appeared, the 
ct. declined to order the execution & attestation 
of the will to be proved by affidavit under R. S. C., 
Ord. 37, r. 1. — Cook r. Tomlinson (187(5), 24 
W. R. 851 ; 3 Char. Pr. Cas. 326. 

969. Refusal of witnesses to give 

evidence.] — Where all the three attesting witnesses 
to a ydll, of which the attestation dauso w*as 
defective refused to make an affidavit under Noii- 
contentious Probate Rules, 1862, r. 4, as to the 
execution, but the exor. made an affidavit under 
r. 7, stating that the signatures of testator JHc 
attesting witnesses were in their handwriting 
that no other persons were present at (he execu- 
tion : — Held: (1) the evidence W'as insufficient 
for grant of pi*obate under r. 7 ; (2) an order 
might be made under Court>-of Probate Act, 1857 
(c. 77), s. 24, requiring the attesting witnesses to 
attend for examination as to the execution of the 
will. — In the Goods of Sweet, fJ891] 1*. 400 ; 61 
L. J. P. 15. 

Annotation Polld. lie Baj'a (1010), 54 Sol. Jo. 200. 


Witness unavailable .] — See Sub-sect. 

3, D., post. 

Attestation clause absent or defective.] — See 

Sub-sect. 3, E., 


(h) Whether All WUnesses must be Called, 

960. General rule.] — 'Po prove tin* execution of 
a will in tlic* C't. f»f Probate, it is not. luMVHsary to 
examine both the attesting witnesses. — H etjun r. 
SivKATs (IS58), 1 Sw. ^ Tr. 148 ; 27 L, J. P. & M. 
56; KM K. li. (H59. 

961. One witness negativing due execu- 

tion.] — The attestation to a will of lands jmrported 
that the will had been signed by testaKir in the 
presence of three witnesses, who, in his presence, 
dfc in the j>rescnce of each other, signed the attesta- 
tion. To prove the execution of the will, one of 
the three witnes-ses was called, d: he statt'd Uiat 
ho & one of the other witnesses saw’ te8t./ttor sign 
the will, hut that the third witness was not then 
present, though the signature to the atU'station 
was in his Iwindw'riting ; — Held : this was not 
sufficient proof of the will, wiilumt either calling 
the tliird witness, or accounting for his absence. — 
Doe d. Harborne v, Lewis (1836), 7 C. & J^ 
574, N. P. 

962. .] — Where the party propound- 

ing a will in a contested suit, the only issue being 
due execution, & notice having been given, called 
one of the attesting witnesses, who gave evidence 
against the due execution ; — Held : ho was bound 
to call the other attesting witness. — Owen v, 
Williams (1863), 4 Sw’. & Tr. 202 ; 32 L. J. 
P. M. & A. 159 ; 9 L. T. 86; 11 W. K. 808; 164 
E. R. 1494. 

Annotations :--Conid, Foreter v, Forster (1864), 33 L. J. 

P. M. & A. 113. Expld. Ooft V. Croft (1865), 4 Sw. 8c Tr. 


963. One witness falling to prove due exe- 

cution.] — C oles r. Coles & Brown, No. 051, ante. 

964. Corroborating olroumstances.] — 

Farmer r. Brock, No. 052, ante, 

965. Document containing also attested 

non-testamentary matter.] — A party, propounding 
a paper as testamentary, containing on the face 
of it various memoranda of the property attested 
by witnesses, is not bound to examine more than 
those witnesses who attest that portion of the 
paper which is testamentary. — Tapley v, Kent 
(1846), 1 Rob. Eccl. 400 ; 4 Notes of Cases, 292 ; 
9 Jur. 1041 ; 163 E. R. 1080. 


(c) Other Cases, 

966. Refusal of witness to make affidavit — 
Whether affidavit by executor sufficient.] — 7n the 

Goods of Sw’^KET, No. 959, ante, 

967. Cross-examination of witnesses — Whether 
allowed.] — Wieit^ on the trial of an issue deiriaavit 
vel non, from the Ct. of Ch., pltf., in obedience to 
the rule of that ct-., calls the second attesting 
W’itness who gives evidence adverse to pltf., the 
counsel of pltf. may i)ut questions U) him in the 
nature of a cross-t'xami nation. — Bowman i». Bow- 
man (1843), 2 Mood. & R. 501, N. P. 

968. .] — Attesting witnesses to a 

will or codicil may be cross-examined by (Tie party 
calling them, as they tlu^ wiinosseH of the ct. — 
Rs Brock, Joneh v, Jonkh (1908), 24 T. L. R. 
839 ; 52 Sol. .To. 609. 

969. Rebutting evidence — Whether allowed — 
Attesting witnesses swearing testator insane.] — 

Subscribing witnesses to a will, wlio swear to 
testator's insanity, may be contradicted by other 
evidence. — Lowe r. Jolliffe (1762), 1 Wm. Bl. 
365 ; 96 K. R. 204. 

Anmftatinns : — Conid. Jonlalao v. LanUbrooko (1788), 7 
Toriii Hep. (U)l ; 'rathurn r. WriKlit (lH3n. 2 Huhh. & M. 1 ; 
The Loenllbo (1S.50). 14 ihir. 702. Retd. Bont i\ Baker 
(1780), 3 'I'erin Hep. 27 ; Ley v. Bullard (1700), 3 Kho, 
173, II. ; AdutiiH r. Liiigurd (1702), l*euko, 150; 1>iki u. 
Hb’pheUHon t*. W’ulker (1801 ), 4 IfiHp. 50 Phipps v. Pur. 
(1808), 1 (^unip. 412; Alexander v. nibmin (1811), • 
Oump. .555; Edinburirb v. Cmdel (1817), 2 Hturk. 284 : 
Bmdl<*y v. Uleardo (ihlll), 8 Bing. 57 : Wright v, Beokett 
(1831), 1 Mood. & U. 414 ; Doe il. Mudd v. Huckennoro 
(1K3G). 5 Ad. & El. 703. Mentd. Boyno v. UosKborongh 
(1851), 23 L. J. Ch. 305. 

970. To discredit witness.] — If the 

subscribing witness^^s Tic*gative compliance whh 
Wills Act, 1837 (c. 26), s. 9, the will cannot bo 


pronounced for, unless their evidence bo rebutted, 
by showing, (a) that the witnesw^s cannot bo 
credited, or (b) that upon the statement of facts, 
their memories are defective. — BUHaoYNE v. 
Showler (1844), 1 Rob. End. 5 ; 3 NoU*s of 
Cases, 201 ; 8 .Tiir. 814 ; 163 K. R. 945. 

AnnoUUiovs : — Raid. In ihr (ioods of Ti(3ach (1848), 6 Notofi of 
Cooes, 92 ; Re AUrldgci (1849), 12 li. T. O. H. 881 ; loHJch 
r. Bate- (1840), 1 Hob. Eccl. 714 ; In the Goods of lUsm 
(1805), 20 J. P. 290 ; Harris v. Knight (1890), 15 1». I). 
170; In the Goods of Plillibs (1 91 7 ), 86 L. J. I». 81 . Meiltd. 
Wright r. SandoraoD (1884), 9 P. D. 149. 

971. .] — Evidence of character 

of on attesting witness to a will is receivable in 
evideaco to discredit his testimony to the execu- 
tion. — Doe d. Markham v. Ward (1848), 11 


L. T. O. 8. 227. 

972. Right of nropoundcr to caU.]— 

Coles v. Coles Sc Brown, No. 954, ante. 


execution R. swore that testator did 
not sign or acknowledge the will in 
his presence. Another witness. H.. 
beneCoially interested. Sc in testator's 
house at the time, gave evidence that 
the will must have been signed In the 
presence of both H. Sc Ti. 

The ot. followed the principle omnia 
presumuniur rUe esst atta. Sc decided 
IQ favour of the will . — Hr QoopR Sc 


Tibbitb V. Maclean (1891), 12 N. B. W. 
Eq. 41.—AUS. 

PART II. SECT. 6. SUB-SECT. 8.— 
C. (b). 

0601. General rule ,] — A party setting 
up a will is not bound to produce the 
second subscribing witness unless 
ordered by the ct. so to do.— J ame«ion 
V. Lkitch (1842), Mllw. 683.— IR. 


9641. Corroborating , . 

stances .] — Where three persons wit- 
nessed the execution of a will, two of 
them signed by their marks 4k wore 
unable to identify the wUJ pr^^d, 
but the third did so 4k also proved the 
marks of the others //fW : proof 
was sudlclent to entitle to proba^. — 
He Hanlon'S Will (1874), 2 Pug- 
136.— CAN. 
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Seci. 6. — How prdbafe is ohiaincd: Suh-seci. 3, 7>. 

1), Where AUestivg Witjicss camiot be Called, 

973. Where attesting witness dead — Proof of 
handwriting.] — A will shall not be read on proof 
of a witness’s hand, unless there be positive proof 
that he is dead.— Bishop v. Burton (1738), 2 
Com. 014 ; 2 Eq. Cas. Abr. 705 ; 02 E. B. 1235. 

974. .] — One of the witnesses fof a 

will ) being beyond sea & no other proof as to him : 
— Held : there should have been a commission to 
examine him, & the same credit is not given to his 
handwriting as if dead. — Grayson v. Atkinson 
(17.52), 2 Ves. Sen. 454 ; 28 E. R. 291 ; sub nom, 
Grayson v, Wilkinson, 1 Dick. 158, L. C. 

/innoiaiiona : — ^Hentd. Kills v. Smith (1754), 1 Vos. 11; 
Griirmieti v. Grlmmetl (1754), Amb. 210; Widmoro v, 
Woodroffe (17fi6). Ainb. 63« ; Smith v. Coffin (1795), 2 
Hy. Bl. 444 ; Morlson v. Tumour (1811), 18 Ves. 17.5; 
llott V, Congo (1842), 3 C*urt. 100 ; Casement v. Pulton 
(1845), 5 Moo. P. C. C. 130 ; Boysc v. llossborough (1864), 
3 Do G. M. & G. 817 ; Body v. Halso, Hunt v. Halse, 
Penning V. Halso (1891), fil L J. Q. B. 57 ; Shamu Patter 
V. Abdul Kadlr liavuthan (1912), 28 T. L. It. 583. 

975. .] — A will of 1823, executed by 

a mark, the drawer & attesting witness being dead, 
admitted to probate on proof of the death & 
handwriting of the attesting witness. — In the Goods 
of Fasbnidge (1843), 2 Notes of Cases, 310. 

976. .] • — Where a will is executed 

abroad, & attesi/od by three witnesses, one of whom 
is dead, & tlie other two are out of the jurisdiction 
of the ct., proof of the handwriting of the parties 
is suflOciont proof of the attestation of the will. — 
Platkl V. Htert (1843), 2 L. T. O. S. 210, Ex. Oh. 
Annniaiion Mentd. Nicholson v. Wilson (1845), 9 Jur. 3S9. 

977. .] — Semblc : where the attesta- 

tion clause of a will more than thirty years old 
recites a <!omplianc(b witli the requisite ceremonies 
in respect ot all tlie witnesses, it is enough, in 
ord(^r to make out a primd Jncie case, to prove the 
death of all & the handwriting of one of them ; 
because it will be presumed that everything that 
he thus declared by his attestation to have been 
done was rightly done. — A ni>rew v . Motley 
(1802), 12 0. B. N. 8. 520 ; 32 L. J. C. V, 128 ; 142 
E. U. 1248. 

978. Evidence as to character.] — Where 

a will is ciontested between the lieir-at-law & a 
Htrang(*r, tlie execution of it must be proved by the 
most clear & unequivocal evidence, but, if con- 
tested at the (uid of some years, when the sub- 
scribing witnesses are dead, evidence may be 
called t-o their character.— Doe d. Walker v, 
Htephenhon (1801 ), 3 Esp. 284, N. P. ; snhfteqneni 
•proceedings, stib nom. Doe d. Stephenson v. 
Walker, 4 Esp. 50, N. P. 

AnnoUUiona: — Conid. l)mham (Bp.) r. Beaumont (1808), 
1 Camp. 207. Reid. I'rovis v, llued (1829), 5 Bing. 435. 


979. .] — On the trial of an issue devisavit 

vel non, all the subscribing witnesses must be 
examined, except in cases of necessity ; as death, 
insanity, absence abroad ; or the heir waives his 
right. — ^Bootle v. Blundeij. (1815), 19 Ves. 494 ; 
Coop. O. 130; 34 E. R. 000, L. C. 

.'-—Coned. Tatham v. Wright (1831), 2 Russ. & 
M.^1. Expld. MoGrogor v, Topham (1850), 3 H. L. Caa. 
132_.„ Refo. Pulley v, Hilton (1823), 12 Prloo, 625 ; Slaney 
.'^^0). 7 Sim. 595. Mentd. Gittins v, Steele 
(1818), 1 Swan, ii ; CJoUia v. Robins (1847), 1 De G. & Sm. 


131 ; Cunningham v, Murray (1847), 1 Do G. & Sm. 366: 
Boughton V, Boughton, Boiighton v, James (1848), 1 
H. L. Cas. 406 ; Waters v. Waters (1848), 2 De G. & Sm. 
.591 ; Paterson v, Soott (1852), 1 Do G. M. &; G. 531 : 
l»lenty v. West (1862), 16 Boav. 173 ; Boys v, Bradley 
(1853), 4 Do G. M. 8c G. 58 ; Key v. Key (1853), 4 De 
G. M. 8c G. 73 ; Boyse v, Rossborough (1854), 3 De 
G. M. 8c G. 817 ; Smith v. Smith (1^1), 3 Gift. 263 ; 
Mellish V. Vallins (1862), 2 John. 8c H. 194 ; MolUsh v. 
VaUins (1862), 6 L. T. 215 ; Vernon v, Manveis (1862), 31 
Boav. 62.3 ; Eno v, Tatham (1863), 4 Gifl. 181 ; (Silbertson 
V, Gilbertson (1865), 34 Boav. 354 ; Honsman v. Fryer 
(1867), 3 Ch. App. 420 ; Allan v, Gott (1872), 7 Ch. App. 
439 ; Metcalfe v, Hutchinson (1875), 1 Ch. D. 591 ; Be 
Simpson, Ex p, Momn (1876), 34 L. T. 329 ; Howard 
V, Dryland (1877), 88 L. T. 24; Patching v, Barnett 
(1880), 49 L. J. Ch. 665 ; Kilford v. Blaney (188.5), 31 
Ch. D. 56. 

980. Where attesting witness abroad — Whether 
proof of handwriting allowed.] — Grayson v, 
Atkinson, No. 974, ante. 

981. .] — Platel V. Stert, No. 970, 

ante, 

982. .] — B00TT.E V. Blundell, No. 979, 

ante, 

983. Whether certificate of British Consul 

as to affidavits sufficient.] — Where a British sub- 
ject executed a will in Paris & a codicil referring 
to the will by date at Buenos Ayres & the attesta- 
tion clause to both will & codicil being imperfect, 
eviden('e of duo attestation became necessary, the 
ct. only required evidence as to the codicil, as that 
set up the will by reference. It refused, however, 
to be satisfied with the certificate of tlie British 
Consul at Buenos Ayres, to the effect that the 
attesting witnesses had sworn before him to their 
due attestation of the codicil ; & the ct. required 
their affidavit &, also an affidavit as to testator’s 
domicil of origin being English. — In the Goods of 
Latham (1864), 4 New Rep. 263 ; 33 L. J. P. M. 
& A. 186 ; 28 J. P. 712 ; 10 Jur. N. S. 620. 

984. Vifill annexed to commission for 

examination.] — Where the attesting witness, whose 
evidence was necessary to prove the due execution 
of a will, was abroad, the ct. under the circum- 
stances ordered the original will to be sent out of 
England to the attesting witness ; but directed 
it to be annexed to the commission under which 
the witness was to be examined. — Forster v. 
P^ORSTER (1864), 4 New Rep. 2.52 ; 33 L. J. P. M. 
& A. 113 ; 28 J. P. 376 ; 10 Jur. N. S. .594. 

985. Where attesting witness cannot be found 
— Proof of handwriting.] — Proof of the hand- 
writing of an attesting witness to a will received 
under particular circumstances [witness not heard 
of for many years] in order to found a decree estab- 
lishing the will. — James r. Parnell (1823), Turn. 
& R. 417 ; 37 E. R. 1162. 

986. Affidavit made on proof in common 

form admitted.] — In a suit for revocation of pro- 
bate on the grounds of undue execution, & in- 
capacity, whei'e it appeared that every effort had 
been made to find one of the attesting witnesses 
but without success, the ct. allowed the affidavit 
made by him eight years before, at the time of 
proving the will at the district registry, to be 
admitted as evidence of execution & capacity. — 
Gornall V. Mason (1887), 12 P. D. 142 ; 56 
L. J. P. 86 ; 67 L. T. 601 ; 61 J. P. 663 ; 35 W. R. 
672. 

987. Where attesting witness insane.] — ^Bootle 
V. Blundeix, No. 979, ante. 


PART 11 . SECT. 6, SUB-SECT. 8.— D. 

078 i. Where aUeating wUneas dead — 
Proof of handwriting,}^'Wheto a cloou- 
meat pufporting to be a will & in the 
handwriting of the person signing it 
as testator has no attestation rlause, 
but the two persons whose names are 
subscribed in writing apparently differ- 


Ing from that of testator A from oaoh 
other, as witnesses, are dead, suoh 
document may bo capable of proof i 
as a valid will . — Re Buckley (1899), | 
24 V. L. R. 923.— AUS. 

t, Joint wiU--^ Proof bw 

stiToieor.] — ^Where a Scottish wiU is 
made Jointly by two persons in favour 


of the survivor, tc the witnesses arc 
dead, the evidence of the survivor 
is sulBoient to prove oompllanoe with 
the formalities of execution in accord- 
ance with the requirements of Engiish 
law.— Be Lbch*b Will (1884), 3 

N. Z. L. R. 208 (8. C.\— N.Z. 
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Part IL — ^Probate and Letters op Administration. 


E* AUesUdum Clause Absent or Defective. 

988. No attestation clause— General rule.]— A 

paper, appearing on the face of it to be the original 
will, duly executed, without a form of attestation, 
upon an affidavit being required from the attesting 
witnesses, according to the rule of the ct. turned 
out not to be the original will, but a copy, the 
names of the witnesses not being of their writing. 
Motion for administration with the paper rejected. 
— In the Goods of Kraus (1845), 3 Notes of Cases, 
342. 

989. Attesting witnesses out of England.] 

— will executed in a British colony in Africa, 
without an attestation clause, the witnesses being 
absent from England, allowed to be taken probate 
of without the usual affidavit. — In the Goods of 
Seagram (1844), 3 Notes of Cases, 436. 

990. Witnesses dead — Presumption of due 

execution.] — Testator executed a holograph will in 
1874 & died in 1886. There was no attestation 
clause to the wdll, one of the witnesses pre- 
deceased testator ; the other died in 1887. The 
signature of one attesting witness appeared above i 
that of testator himself. The handwriting of | 
testator & of one witness to the wdll was proved ! 
by oral evidence & by comparison of samples of ; 
handwriting ; but the only sample of writing of j 
the other witness, apart from his signature on the i 
will, was a signature in the register of his own | 
marriage in the year 1822. Evidence was given ' 
to show that every possible effort had been made 
to prove the handwriting of this witness, & 
cjvidence was also given to show that the person 
who purported to have signed the will as a witness 
was the same w'ho W’as married in 1822, ^ who 
purported to have signed the marriages rt^gister in 
that year.^ Evidence was also given to show that 
the two witness(\s A testator had lived together in 
the same institution at the date of the will, & that 
testator had stated that the docum(*nt in question 
was his will, & that the two persons whoso names 
appeared ujwn it, had witnessed it : — Held : the 
will was entitled to probate, as there was sufficient 
to support the presumption of law omnia rite esse 
aria, A the position of tlie signatures was covered 
by 15 &; 16 Viet. c. 24 .-‘-Byles r. Cox (1890), 74 
L. T. 222. 

991. * .] — Omnia prmsumuniur 

rite esse acta extended to the case of an informal 
holograph document containing no attestation 
clause whatever, &: in regard to which there was 
no evidence to prove the handwrriting of one of 
the {H^rsons, both of whom were dead, whose 
names appeared near the signature of testatrix at 
the foot or end of the document. — In the Goods of 
Peverett, [1902] P. 205; 71 L. J. P. 114; 87 
L. T. 143. 

Annotation : — Diftd. In Uie KtAoU of Strong, Strong v. Tlad- 

den, 119151 P. 211. 

992. What court may consider — Sur- , 

rounding circumstances.] — In the absence of con- 
clusive evidence as to the execution of a testa- ! 
mentary paper containing no attestation clause, the 
ct. is entitled to have regard to the surrounding ■ 
circumstances both in connection with the docu- ■ 


ment itself & outside of it. — In the Estate of 
Strong, Strong i\ Hadden, [1915] P. 211 ; 8 t 
L. J. P. 188 ; 112 L. T. 997 ; 31 T. L. R. 256. 
993. Defective attestation clause — General rule.] 

! — In the Goods of JjATHAM, No. 983, ante. 

I 991'. Attesting witnesses not to be found.] 

j — ^A will of 1844, subscribed by two witnesses, the 
I attestation clause imperfect ; the witnesses, not- 
[ withstanding diligent inquiry, not being forth* 
j coming, the rule of ct., i^equiring an affidavit from 
! them, in the circumstances, dispensed wdth. 
j No form of attestation is necessary, & probate 
i would have passed but for the rule of the ct., that, 
j where there is an imperfect attestation clause 
; there should be an affidavit by the attesting 
witnesses as to the due execution. The paper 
being in the form of a will, & having the names of 
two witnesses subscribed to it, ifc, notwithstanding 
all possible steps have been taken to obtein their 
evidence, they ai*e not forthcoming, the ct.. cannot 
rcifuso to grant probate of the paper. The ct. 
must accept this as proof prhnd fade of the due 
execution of the will (Sir 11. .Tenner, Fust). — 
In the Goods o/Lufpman (1847), 5 Not<‘.s of ("ascs, 
183 ; 8 L. T. O. 8 . 478 ; 11 .Tur. 211. 

995. —,] — \V^ien» one of tlie att«\sting 

witneasc‘s to a will wiis dead, &; it apptrired that it 
would b(‘ difficult, if not impossible, to discover 
the other, A the only parties intc^rested in the 
estate consenttid, the ct. granted probate of the 
will, though in the attestation clauses it did not 
appear in wiiat circumstances the attestation had 
l>oen made. — In the Goods of Nicks (1861), 31 L. J . 
P. M. & A. 30. 

I 990 , J — Whew’» a will is found, upon 

the death of testator, wdiich is im]»erfc‘ctly attested, 
but in other rc^spects is on t.he face of it a good 
, instrument, the ct. will, if satisilfMl of the? bona 
i of ai)pct., grant probate' of the will, A will 
dispenses with the affidavit of execution if, after 
every attempt being made, it is iinpossibh^ U) find 
j either of the persons whosc^ name's appear on the 
: face of the will as att^isting witnc'sses. — In the 
Goods o/lliTX (1877), 46 L. .1. P. 39 ; 35 L. T. 909 ; 
i 41 .1. P. 185 ; 25 W. H. 273. 

997, Witnesses dead —Delay In application 

; for probate.] — Probati^ was sought of a will made 
, before 1846. It was insufflciiuitly atU^sttul, & the 
! witnesses wore dead :—Htid : th<t delay must l>e 
i accounted for by affidavit . — He Diaper (1863), 3 
j New Rep. 215. 

I 998, Execution below attestation — 

j Presumption of due execution.] — The will of do- 
I ceased had an imperfect atbmtation clause, the 
I imme of deceased appeared writ.bm bemiath th<< 

I signatures of the attmting witmmHf^H, both of whom 
were dead. No evidence could be? givcm of the 
order in which the signatures were ma<ie. The 
ct. nevertheless decreed probaD> of the will. - 
In the Goods o/PuDDEPJiA'rr (1870), L. R. 2 P. A, D. 
97 ; 39 L. .1. P. & M. 84. 

Annotations: — Conid* Jn the Goods of Pevenat (1902), 87 
L.T. 143. MA.lnth€GoodB of Zonm (1877), 40 L. J. P. 
80. 

999. What evidence sufficient — Whether 


PART II. SECT. 6. SUB-SECT. 8.— E. 

a. Defective attestation clause— Wit- 
ne«M dead — Execution in attestatUm 
— Presumption of due execution .] — ^Tho 
ot. will grant probate of a will signed 
by testidor in the attestation ^tise, 
where both witnessee are dead Sc no 
evldenoe is fortbooming to explain 
why algMture was in attestation 
cla^.— He Meiklb'S Will (1899), 25 
V. L. R. 309.— AUS. 

b. What evidence sufficient .] — 


Whore it is sufHciently shown that 
the initial of attesting witnesses to 
a testamentary paper wore placed 
opposite the attestation clause with 
the obj^ of attesting its execution, 

). 12 V. L. R. 

2 <3.— AUS. 

e. — .) — Will written on 

first, third. Sc second pages of folded 
•beet of paper. Sc signed at foot of 
second page, admitted to probate on 


evldenoe of person who drew the will. — 
Re Hall’s Will, 11910J V. L. It. 14.— 

AUS. 

4 , — WUrtesses out of^ 

Mr ata 

where the attontation clause waa 
Insuificiout Sc attesting witnesses out 
of the jurisdiction, the estate boli^ 
small. Sc the probate required merely 
for a family arrangement. — Re Frntox 
(1899), 18 N. Z. T. n. 128.— N.Z. 
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Executors and Administrators, 


Sect. 6. — Hou) probate ie obtained: Snb-sect. 3, E., 
sub-aecla, 4 6, A.] 

certificate of British Consul of oath by witnesses.]— 

In the Goods of Latham, No. 983, ante, 

F. Where Will Unattested, 

1000. Attestation clause without witnesses— I 
Will before Wills Act, 1837.]— An allegation pro- ' 
pounding a will having an attestation clause, but 
no witnesses, admitted ; the Judicial Committee 
in affirming tiie sentence of the ct. below, being of 
opinion that sufficient was alleged to entitle the 
party propounding to produce his proofs to repel 
the presumption of law against such an instrument. 
— STEWAiiT V , Stewart (1838), 2 Moo. P. 0. 0. 
193 ; 12 E. 11, 977, P. C. 

See, now, Wills Act, 1837 (c. 26), s. 9. 

1001. Soldier’s will.] — Wliere a will made by an 
officer whilst engaged on active military service was 
signed by liim, but not attested, the ct. required, 
in accordance with the practice of the registry, 
that there should be an affidavit of two disinterested 
persons, stating in terms the signature to be in his 
handwriting, &> that the form for an affidavit 
given in the Rules should be strictly followed. — 
In the Goods of Neville (1859), 4 Sw. & Tr. 218 ; 
28 L. J. P. M. 52 ; 164 E. R. 1500. 

Sec, generally. Wills. 

G, Where Testator under Disahility, 

1002. Testator deaf & dumb.] — Where a tcistator, 
wlio was deaf & dumb, made*, his will by com- 
municating his testamentary instructions to an 
acquaintance by signs ^ motions, who x)repared a 
will in conformity with such instructions, which 
was afterwards duly executed by testator, the ct. 
required an aiUdavit from the drawer of the will, 
stating the nature of the signs & motions by which 
the instructions were cominxmicaied to him, & 
ultimately refused to griint probate on motion. — 
In the Goods of Owston (1862), 2 8w. & Tr, 461 ; 
31 L. .1. P. M’. & A. 177 ; 6 L. T. 368 ; 26 J. P. 
728 ; 10 W. R. 410 ; 164 E. R. 1075. 

Aniiotaimn Consd. In the (Joods of Goalo (1 8C4), Ji Hw. & Tr. 

431 . 

1003. & illiterate.] — Where i)robat 0 was 

sought of the will of a testator wlio was deaf, 
dumb, & illiterate*, the ct. required evidence on 
affidavit of the signs by which testator had signified 
that ho undersU>od api)roved of the provisions 
of the will, before making the grant. — In the Goods 
of Gealb (1864), 3 8w. & Tr. 431 ; 4 New Rep. 
349 ; 33 L. J. P. M. & A. 125 ; 28 J. P. 630 ; 12 
W. R. 1027 ; 164 E. R. 1312. 

1004. Testator Incapable oL signing — Subsequent 
confirmation.] — Testa.tor at the time of the execu- 
tion of his will was in such a weak state as to be 


unable to affix his signature, & it was signed for 
him by the person who drew it. The ct., on affi- 
davits that testator had frequently aftewards 
confirmed the will, & that the next of kin did not 
object, granted probate of the will . — In the Goods 
of Elcock (1869), 20 L. T. 757 ; 33 J. P. 635. 

H, Onus of Proof, 

1005. General rule.] — ^Mackenzie v, Yeo, No. 
937, ante. 

See, generally, Evidence, Vol. XXII., pp. 35 et seq. 


Sub-sect. 4. — ^Pboop op Re-Execution op Will. 

1006. Will several times re-executed — Witnesses 
unable to Identify signature of testator.] — Testator, 
having, in 1840, duly executed his will, wherein 
he declared “ that all codicils added, if signed by 
him, after executing that will, should be equally 
valid as if placed in the body of that same will,’* 
wrote, on the fourth side of the paper, & signed, 
two testamentary papers, entitled Codicil No. 1, 
& Codicil No. 2, the first dated two days after the 
will ; in 1843, re-signed & re-executed the will, 
assigning, in a memorandum written thereon, & 
to the subscribing witnesses, as his reason for such 
re-execution, that “ two of the former witnesses 
were dead ” ; &, having made certain alterations 
in the will, in 1844, again re-signed & re-executed 
the will, in the presence of the same subscribing 
witnesses, who deposed to their strong impression 
& belief that, upon both occasions of re-execution, 
tcstafx)r signed the will in their presence after they 
had subscribed it, & who could not identify any 
one of the several signatures of deceased appearing 
on the will, as m^e or acknowledged in their 
presence, or dei)Ose to the existence of the codicils 
on the back of the will at the time of either re- 
execution : — Held : there was not sufficient proof 
of re-execution, & the will alone pronounced for 
as originally executed. — Ollive v. Weale (1847), 
5 Notes of Cases, 486 ; 10 Ij. T. O. S. 69 ; sub nom, 
Oliver v, Weale, 11 .lur. 852. 

Ann-ctation : — Re!d. Waclo r. Nazor (1R48), C Notes of CascH, 
i 46. 

I 


Sub-sect. 5. — Where OuKiiNAL Will is not 
Available. 

A, Where Will cannot he Found, 

1007. Existence of original will must be proved.] 
— A, being resident in India, sent in 1850 to 
, England, in a lettor to his solr., a copy of a will 
I which he statod he liad made there. In Feb. 

■ 1857, he transmitted in the same way a copy of a 


PART II. SECT. 6. SUB-SECT. 3.- G. 

e. Testditor incapahh of 

Instructions for a will were Kiven by 
O. to T., Sc by T. to a solicitor. The 
Bolioltor having propaivd a will from 
the instructions so given, read it over 
to the testatrix, who was dying, Sc 
able merely to assent to questions 
asked by the solloitor. T. was ap- 
pointed an extrix. C. was an in- 
temperate person. Sc had previously 
given different instructions to other 
persons, Sc executed anot her will ; — 
Held : probate should be granted. — 
Benjamin Sc Tweedib v, Stewart, 
[19041 S. R. Q. 86.— AUS. 

f. Testator dying — While dictating 
wUL ] — Testator deolared verbally to a 
notary the testamentary dispositions 
which he wished to make. The notary 
began to write them down, but before 


he had flnishod. Sc before any execu- 
tion, the testator died. The dis- 

C ltions written down would not have 
n varied by the subsequent dis- 
nositions : — Held : the verbal declara- 
tions of testator, coupled with the 
uufliiisbed writing, constituted a good 
written will. — ^Miqnbault v, malo 


befng blind, had executed his will by 
affixing his mark in the presence of 
two attesting witnesses, one only of 
whom had been present when the will 
was roud over to tostator. There was 
a third person present, the exor., 
but ho din not sign, beUeving the exor. 
was incompetent to witness ; — Held : 
the will was not valid for want of due 
execution, not having been read over 
to testator in the presence of the 
attesting witnesses, — Re Mbnorinton 


I (1866), 6 Nlld. L. R. 159.— NFLD. 

( h. Testator insane — Subseguent to 
I execution.)— A testatrix having duly 
' made a will became Insane, Sc while in 
that condition erased her signature 
to it : — Held : the will should be 
admitted to probate. — Re Odkndaal 
1 a899). 16 8. C. 271.— S. AF. 

, PART II. SECT. 6. SUB-SECT. 8.— H. 

I 1005 i. Oeneral rule,] — The onus 
upon the party who seeks to have 
interlineauon or alteration in a will 
admitted to probate to show by some 
evidence that it was 
execution. — Re Lawson (1893), 85 
N. A. R- fia R. A: Afii. — CAM- 

PART II. SECT. 6, SUB-SECT. 6.— A. 
k. Ktpidenee of existence of original 
' MAU--Statemei^ofte0UMior--Ihraftcopy^ 
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codicil stated by him to have been made at D. 
Ai lost his life in May, 1867, in the mutiny at D., 
& the will & codicil were not forthcoming. On 
motion for probate of the will & codicil as contained 
in the copies sent to England : — Held : there 
being no proof of the original will & codicil except 
the statement of deceased himself, made after 
their execution, the copies were not entitled to 
probate. — In the Goods of Ripley (1858), 1 Sw. k, 
Tr. 68 ; 31 L. T. O. S. 26 ; 4 Jur. N. S. 342 ; 
6 W. R. 460 ; 164 E. R. 632. 

Armotations : — Consd. Susrdon v. 8t. Leonards (1876), 1 
P. D. 154. Appnrd. Atkinson r. Morris, [1897] P. 40. 
Refd. Quick V, Quick & Quick (1804), 3 Sw. & Tr. 442. 

1008. At death of testator.] — Podmore v . 

Whatton, No. 933, ante. 

Statement of testator — & alleged copy’ by him.] — 

In the Goods of Ripley, No. 1007, ante, 

1010. Affidavit of attesting witness.] — ^A. 

made his will in 1855. In May, 1857, when the 
Indian Mutiny broke out, he escaped from D., 
leaving his will, among other property, behind 
him, he died at K. in June, 1857. On the affidavit 
of one of the attesting witnesses as to due execu- 
tion, & of the same witness of his widow as to 
the contents, probate was granted to the widow 
as sole extrix . — In the Goods of Oaudneti (1858), 

1 Sw. A: Tr. 109 ; 27 L. J. P. & M. 55 ; 31 L. T. O. S. 
89 ; 22 J. P. 309 ; 164 K. R. 651. 

Annotntionft : — Distd. Whamim r. Whairam (1864), 28 
J. P. 3 1 2. Refd. In the Goods of Qift (1873), 29 L. T. 249. 

1011. -- — Deposit with solicitor.] — Deceased, 
an officer in Her Majesty’s service, executed a will 
A codicil previous to leaving England with his 
regiirient. The original will A codicil were de- 
posited with liis solr. in England, but he took with 
him copies of those documents, which were found 
at his (lea til enclosed in a s(‘al(‘d envi'lopc* in his 
desk. Jfe never return(*d to England. The 
original will A codicil could not be found amongst 


parties interested, A in the absence of any draft 
or other documentary evidence of the contents 
or existence of the will, the death of the alleged 
testator having occurred nearly seven years before 
the hearing. — Wharbam v. Wharram (1864), 3 
Sw. A Tr. 301 ; 4 New Rep. 117 ; 33 L. J. P. M. A 
A. 75 ; 10 L. T. 163 ; 28 J. P. 312 ; 10 Jur. N. S. 
499 ; 12 W. R. 889 ; 164 B. R. 1290. 

‘Distd. Burls v. Burls (1868), L. B. 1 P. & D. 
vonsa. Silver ». Silver (1872), 27 L. T. 766. Reid. 

I Quick e. Quick A Quick (1 864), 3 Sw. A Tr. 442 ; Whiteley 
' V. King (1864), 17 0. B. N. S. 756 ; Sugden v. St. Leonards 

(1876), 1 P. D. 154. 

1014. Evidence conffiotlng.] — 

Silver v. Silver, No. 1012, ante, 

1015. Statement by person making copy— 

Attestation alleged to be copied from earlier wlU.] 

I Ul will uciixic;\4 W W* CW 

will dated 1847, of which the original was not 
I forthcoming. The person who made the copy 
j deposed that testator had signed it, but that hc^ 
I had copied the attestation clauses A the names of 
the attesting witnesses from the original will 
produced to him. He could not swear to the 
handwriting of testator, nor to the handwriting 
of the attesting witnesses : — Held : there was not 
sufficient proof of the existence of tlie later will, A 
therefore the anterior will was not revoked. — 
In the Goods of Gray (1870), 39 L, J. P. A M. 42 ; 
22 L. T. 489 ; 34 J. P. 377 ; 18 W. R. 900. 

1016. Statement by testator to 

witness.] — Qn. : if a lost will is propounded for 
probate upon parol evidence alone, with evidence 
of a r(3siduary bequest, but no sufficient evidence 
os to the rest of the will whether probate ought t o 
be granted of tlui residuary bequest alone, unless 
the (;t. is satisfied that it has b<?for(i it substantially 
the testamentary intentions of testator. 

Qu, : also, whether post-testamentary declara- 
tions of testator as to the consults are adtnissible 
in evidence. 

If upon mere loose statements of ilie recollection 


which te infer that tliey had not returned into the 
possession of deceased, or been destroyed at his 
request. Probate was therefore granted of the 
copies, limited until such time as the originals were 
producuMl. — In the Goods of Pechell (1800), 6 
Jur. N. S. 406. 

1012. Parol evidence — Must be stringent & 

conclusive.] — Whore the execution of a will, its 
contents, A the fact of its existence, unrevoked at 
the time of the death of testator, have to be proved 
by parol evidence only, that evidence must be 
stringent A conclusive. Where a will was not 
foith coming at the time of testator’s (h‘at4i, A was 
nc>t found in the repositories of a deceastnl attesting 
witness in whose custody it was stated to have been 
last seen, A whore the account given by the wit- 
nesses te its existence at that time was confused 
A conflicting, the ct. refused probate to the con- 
tents propounded seven years after testetor’s 
death.-~>SiLVER v. Silver (1872), 27 L. T. 766 ; 37 
J. P. 134. 

1013. Application seven years after 

death.] — The ct. refused to admit the contents of a 
lost will, to probate on the mere oral evidence of 


some time or other, you were to grant j^robatis of, 
A to establish as the will of testator, sonuitliing 
which no one had ever seen or purport.(?d to be 
able to d(!})ose to from reccjllection, it seems to 
me that you would be doing that whicli would be 
in the highest degr(i(i dangt^rous, A the more so 
when those Htatenuuits an^ statements of wit- 
nesses A one knows how fallible human iiiemory 
is even when tliere is no interest to bias it who 
have the strongest possible interest in remembering 
what they remember A in forgetting what tlK^y 
forget. I think, therefon*, that in order t/O support 
a will propouruled , wlum it is provcjd by parol 
evidence only, that evidence ought to be of cixtreme 
cogency, A sucli as to satisfy ont; beyond all 
reasonable doubt that tht*re is rcsally before one 
substantially the testamentary intentions of 
testator (Lord Herhchell, C.). — Wo(Uiward r. 
Goulstone (1886), 11 App. Gas. 469 ; 56 L. J. P. 
1 ; 55 L. T. 790 ; 51 J. P. 307 ; 35 W. K. 337, 
H. L. ; ajfg, 8. C. svi) nom. In the Goods of Mona an, 
OouLifTON V, Woodward (1885), 1 T. L. R. 590, 


(\ A. 

Annotations f — OODSd. Atkinson v, Morris 
R«fd. Younir v, HoUoway. [1895] P. 87. 


; [1897] P. 40. 
Mentd. Falle v. 


--A will duly executed could not be 
found on death of testatrix. On proof 
that the draft contained a true copy 
of the will, A that testatrix had a few 
“cun prior to her death spoken of the 
cxistonoe of the will, the ct. granted 
probate, although the same did not 
cany out the mstruotions iflyen by 
to^trix for the pioparation of the 
will.— COTTERILL'S WILL 0904). 4 


8. H. N. 8. W. 617 ; 21 N. 8. W. W. N. 
145.— AUS. 

1016 i. SiaUmeni by person 

making copy — StaUmmi by testator to 
witness ,] — A will prepared A sent to 
testator was sobseouently seen, sinnod 
by him. In the hands of hJs wife, by the 
father of the residuary legates) A 
devisee, who road it over, A made a 
pencil jotting of the names of the 


exors., A of the several txujucjHts. 
Five days before his death Uwtat<>r 
told him that his will was sUll In 
existence. After testator's death no 
trace of the will could Ijo disooyeiyd. 
The ct. made a deoree establishing 
the will, A directing probaU) to be 

g -anted to the exors. named theroin.— 
BSSRV V. BosTWfc-K (1867). 13 Gr. 
279.— CAN. 
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Executors and Administrators. 


Sect, probate ie obtained: Svh-seci, 6, A, 

Godfr^ 

1017. Alleged will produced by widow at 

funeral — ^Not proved by widow — Not discoverable 
at death of widow.] — Pltf. asked that probate 
might be pronounced for a non-existent document 
as the last will of her father, who died in 1877. 
At his funeral his wife jjroduced a written paper 
in the form of a will, stating that it was the will of 
her deceased husband. By it she took a life 
interest in her husband’s property, which at her 
death was to be divided among the children of 
the marriage. The document was subscribed 
with three names, one of which purport^ed to be 
that of deceased, written in his own handwriting. 
The two other names were signatures of the 
attesting witnesses. The widow continued to 
occupy the freeh(»ld house & land where deceased 
had lived, &> which was the only propcrt>y left by 
him, until her own death, which occurred in 
July, 1885. She never took any steps to prove 
what she had alleged to be the will of her late 
husband, & at her death the paper produced at the 
funeral was not forthcoming. I'ltf. propounded 
that document, & pleaded that, although it had 
disappearc^d, the ct. ought to grant probate of it. 
No attempt had berm made to show that th<; paper 
bore any date whatever, or that it contained an 
attestation clause to the names of the two wit- 
nesses ; — Held : the contents of t he paper had 
been jiroved in the course of the trial. — Harris r. 
Knight (1890), 15 V, I). 170 ; 02 L. T. 507 ; 0 
T. L. B. 234, C. A, 

Annotation -Retd. In the Estate of Phibbs, [1917] P. 93. 

1018. Evidence of contents-- Secondary evidence 
admissible.] — (1) A. executtKl a will, & afterwards 
executed a second will, which he t-ook away with 
him. On his death the earlier will was found ; but 
the second will could not be found. The solr., 
who nrepared the second w’ill, gave evidence, from 
recollection, of its contents, which w'ere incon- 
sistent with the first will, & revok(*d it. On a 
cosi^ where the ct. had powtu’ to draw infercuices of 
fact : — Held : secondary evidences might be given 
of the contents of the Inst will, & the evidence given 
sulTlciently showed that it revokt‘d the first will. 

(2) Tluj facts that the second W'ill was last seen 
in the custody of deceased, &. could not be found, 
raised a jiresuinntion that lu^ had d(»stroyed it, 
animo eanevUanni, & cast on those seeking to 
establish the will the onun of rebutting that jire- 
sumption ; this not being done: — Held: A. 
died intestate. — Broavn v. Brown (1858), 8 K. & B. 
87(1 ; 27 li. .7. Q. B. 173 ; 30 L. T. O. S. 273 ; 4 
Jur. N. S. 103 ; 120 E. R. 327. 

Annotations As to (I) OODSd. In the Goods of Ganiiicr 
1 8w. & Tr. 109 ; Wharmm r. Whanuin (1804). H 
Sw. & Tr. ,301 ; liurbi v. Hurls (1868), h. 11. 1 P. & D. 
472 : Homorton t>. Howett (1872), 25 L. T. 854. Apprvd. 
Kiwien V, St. IxHinartls (1876), 1 P. D. 154. Refd. Wood 
tT. Wood (1807), L. U. 1 P. & D. 309. As to (2) Rafd. 
Whitoloy V, King (1804), 17 a H. N. 8. 756 ; Homorton r. 
Hewott (1872), 25 L. T. 854. Generally, Raid. In the 
Goods of Brown (1858), 1 8w. 8s. Tr. 32. Mantd. Hood 
Prioo, [19091 2 K. B. 724. 


1018 1. Evidence of contenls — Second- 
ary evidence admissible, ] — Tostator oxo- 
oulod a will 8c oodloil diaposinff of his 
estate, to his wife for life, 8c after her 

4-^ Via ......al 


the following : ** 1 altered my will in 
my pay-book leaving everything to you 
absolutely.** The pay-book was never 
“ : — Held : the ovidenoe dM 
not satisfy the ot. that the will pro- 
pounded was ever made, or, if made, 


1019. .] — (1) The contents of a lost 

will, like those of any other lost instrument, may 
be proved by secondary evidence. 

(2) Declarations, written or oral, made by a 
testator, both before & after the execution of his 
will, are, in the event of its loss, admissible as 
secondary evidence of its contents. 

(3) The contents of a lost will may be proved by 
the evidence of a single witness, though interested, 
whose veracity & competency are unimpeached. 

(4) When the contents of a lost will are not 
completely proved probate will be granted to the 
extent to which they are proved. 

(6) When a cause in the Probate Div. has been 
heard before a judge without a jury, the evidence 
being given vivd voce, the parties may, if they please, 
apply for a re-hearing under Probate Ct. Orders, 
July, 1802, r. 00, or they may, without doing so, 
appeal from the decision of the judge, on the facts 
as well as the law, to the Ct. of Appeal. — Sugden 
V. 8t. Leonards (Lord) (1870), 1 P. D. 154 ; 45 
L. J. P. 49 ; 34 L. T. 309, 372; 24 W. R. 479, 800, 
C. A. 

Annotations: — As to (1) Retd. Harris v. Knight (1890), 15 
P. D. 170 ; Allan v. Morrison, [19001 A. C. 604 ; GiU v. 
Gill. [1909] P. 157 ; Hoad v. Price. [1909) 2 K. B. 724 ; 
In the Goods of Phibbs (1917), 86 L. J. P. 81. As to (2) 
Consd. Woodward v, OoidHtone (1886), 11 App. Cas. 469 ; 
Atkinson v, MorriH, [1897] 1*. 40 ; He Sykes, Drake v, 
Sykes (1907), 23 T. L. H. 747. Keld. Gould v. Lakes 
(1880), 6 P. D. 1 ; He Jossop, 11924J P. 221. As to (4) 
Refd. Gardiner v. Courthopo (1886), 12 P. D.. 14 ; (Hark 
V, Dixon (1891). 8 T. L. H. 11. As to (5) Refd. Krobl v, 
BurroU (1878), 10 Ch. D. 420. 

1020. .] — Where a will proved to have 

existed has been lost or accidentally destroyed, 
& there is satisfactory evidence of the contents, 
& that the will appeared to be duly executed & 
attested, the ct. will pronounce for the will accord- 
ing to its tenor as given in evidence, notwithstand- 
ing that the attesting witnesses cannot be found 
or identified. — Jn the Estate of Phibbs, [1917] P. 
93 ; 80 L. J. P. 81 ; 110 L. T. 575 ; 33 T. L. R. 
214. 

1021. Copy.] — Will lost, or stolen ; 

copy admitted to probate. — In the Goods of 
(JousiNs (1841), 1 Notes of Ceases, 230 ; 0 Jur. 40. 

1022. Press copy — Original copy 

destroyed.] — Testatrix died in 1872, & her estate 
being valueless probate of her will was not applied 

I for. Pltf., her exor., locked the will in his safe, & 

I in 1873, caused his clerk to make a copy of the 
contc*nts of tlie will in copying ink fitmi which a 
number of copies were made, 6c th(‘ original copy, 

I having become spoilt, was destroyed. In 1883 
I a fire occurred at pltf.’s premises, & the safe 6c its 
contents including the will of testatrix, were 
! destroyed. Pltf. stated that he had a clear 
I recollection of the original will 6c its contents, 
j 6c he was able to speak with certainty as to the 
j handwriting of testatrix & of one of the attesting 
I witnesses, &■ that the signature of the second 
attesting witness was not in the same handwriting 
os that of the other two names. Both of the 
attesting witnesses were dead. Certain property 
having fallen into testatrix’s estate, it became 
I necessary to propound her will. The ct. granted 

I original will was made, but it could not 
I be found : — Held : copy of will was 
admissible for purpose of probate, as 
I evidence of the contents of tne original. 

r:. Bkrbsford, Ex p, Graham 
! (1883), 2 8. C. 303.— S. AF. 

1. Destruction by mtsuuee — 

I Draft copy.}— An illiterate testator 
exoouted 8c retained in his posseasion 
two wills. After his death the first 
; will was found, but the second oould 
I not be found, 8c it was presumed be 
had by mistake destrosred the second 


th^ tho passage in the letter was 
Bumoiont ovidonco ot the terms of such 
will.— -G oodwin v. Goodwin, [ 1921] 
N. Z. L. H. 565.— N.Z. 

1021 I. Copy.h-ln 1884, 

B. exTOUtod a will, which was handed 
cwklv to his attorney, who 

died before date of action. At the 
date of execution a correct copy was 
made by testator A handed to his 
brother-in-law, an exor. under the wilt 
Tho testator became insane in 1873 A 
died ill 1881. Proper search for tho 
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probate of a press copy of the copy of the will, 
subject to certain clerical errors which had been 
made by pltf.’s clerk in copying. — Lafone t?. 
Griffin (1909), 25 T. L. R. 308. 

1023. Parol evidence — Statements by testa- 

tor to witness.] — Evidence of the declarations of 
an alleged testator as to the contents of a will not 
forthcoming, made after its execution, is not ad- 
missible to prove the contents. — Quick v. Quick & 
Quick (1864), 3 Sw. & Tr. 442 ; 4 New Rep. 347 ; 
33 L. J. P. M. & A. 146 ; 10 L. T. 619 ; 28 J. P. 
455 ; 10 Jur. N. S. 682; 12 W. R. 1119; 164 
E. R. 1347. 

AnnoiatioTis : — Overd. Sudden v. St. Leonards (187G). 1 
P. D. 154. Contd. Woodward v. Qoulstone (1886). 11 
App. Cas. 469. Bead. Johnson v. Lyford (1868), L. 11. 1 
r. & D. 546 ; Atkinson v. Morris (1896), 75 L. T. 440. 

1024. .] — The verbal & written 

declarations or statements made by testator in Sd 
about the making of his will when accompanying 
acts done by him in relation to the same subject, 
are admissible as evidence of the contents of the 
will. 

Testator wrote out a will in the presence of M., 
tSc read it aloud to him, & gave him a paper en- 
closed in an envelope, which he stated was a copy 
of the will. On the same evening he wrote a 
letter to M. stating that he had executed the wDl 
& had appointed him exor. It was pi*oved that a 
will was executed by testator about that time. 
The will could not be found at his death, & it was 
held that the declarations of testator at the time 
when he made the wiU & the letter written by him, 
were admissible as evidence of its contents. — 
Johnson v. Lyford (1868), L. K. 1 P. & 1). 546 ; 
37 L. J. P. M. & A. 65 ; 18 L. T. 769 ; 32 J. P. 
663 ; 16 W. R. 1130. 

1025. .] — Woodward v, Goul- 

STONE, No. 1016, ante. 


1026. Must be stringent & con- 

; elusive.] — Silver v. Silver, No. 1012, ante, 

; 1027. Recollection of solicitor pre- 

paring will.] — Brown v. Brown, No. 1018, ante, 

1028. Affidavit of attesting witness & 

widow.] — In the Goods o/ G ardner, No. 1010, ante, 

1029. Application seven years after 

death.] — Wharram v, Wharram, No. 1013, ante, 

1030. For what purposes copy admltted~~To 
complete representative's title — By consent tol 
next-of-kin.l — The copy of a will may be admitted 
to probate m order to aid the completion of the 
title of a testator’s representative in the Ct-. of 
Oh., but the consent of those persons, if any, who 
may bo interested in the event of an intestacy is 
required before a grant of probate can be made. — 
In the Goods o/ Enticunap (1876), 35 L. T. 427 ; 
41 J. P. 57. 

B, Where Will Inteiitionally Destroyed* 

I 1031. When allowed— Belief that fresh will 
' substituted— Fresh will invalid.]— A will was 
destroyed by testator, on the supposition that he 
had substituted another for it, but which was not 
duly executed. Probate of a copy of the lirst 
will granted. — Scott v, Scott (1859), 1 Sw. & Tr. 
258 ; 5 Jur. N. 8. 228 ; 164 E. K. 719. 

1032. Proof of existence of will— Need of 
stringent proof.] — A k^stamontary paper was 
asserted to have existed since the death of the 

I alleged testatrix 6^ to have boon siibseqmmtly 
I destroyed : — Held : these allegations must be 
' T)rovea by the clearest most stringent evidence. 

! — IlUHLK V. Ci^RK (1827), 1 Hag. Ecc. 115 ; 162 
E, K. 526. 

Antwtation: —Reid. Wharram r. Wharram (1861), 3 Sw. Sc 

Tr. 301. 

1033. Application by person destroying 


instead of the first. Upon evidence 
of his intentions Sc of the similarity of 
appearance of the two papers, probate 
tpraiited of a fair copy draft of the second 
will.— /fc Healey’s Will (1883), 9 
V. L. li, 43.— AUS. 


1023 i. Parol evidence — Stale' 

merits by testator to witness.] — State- 
ments of a testator as to the provisions 
of his will are admissible in evidence 
in an action to cstaiilish a lost will. — 
Stewart v. Walker (1903), 23 O. L. T. 
320 ; 6 O. L. U. 495 ; 1 O. W. II. 489 ; 
2 O. W. K. 990.— CAN. 


m, Proof of copy by 

disinterested witnesses .] — Where it was 
proved that a deceased made a will, 
that it existed after his death. Sc that it 
was now lost or destroyed, a copy made 
from memory Sc well proved by dis- 
interested witnesses to correspond in 
effect with the lost will was admitt>ed 
Sc administration with will annexed 
firantod . — He CJulijen’s Estate (1852), 
3 Nfid. L. U. 308.— NFLD. 


n. JieeolUdwn of party 

prepeuring will.] — Notwithstaudms; that 
the only witness called to support the 
contents of a lost will was the principal 
lesateo under the will, he being the 
party who drew the will Sc ofterw’ards 
mislaid it, the ct. held the will to be 
sufficieaUy proved. Sc admitted the 
same to probate.— ife Calauan’s Will 
(1859), 4 Nfid. L. It. 276. — ^NFLO. 

o. IVAat corroboration 

is sHlUcicnf.)— Testatrix some years 
previous to her death had made Sc 
executed her last will, which was lost. 
Proof of its contents was given by the 
party having custody of it previous to 
its loss, which was oorroborated by 
another wrltness who swore to having 
heard of its ooutents from testatrix : — 
Held; not neoossary in order to estab- 
lish a lost will that Its contents should 
have been read Sc remembered by taro 


wituesscH ; one wiiiiess is suificieut if 
coiTolMiraUnl on material points. — He 
Have’s Will (1858), 4 Nlld. L. IL 
227.— NFLD. 

p, Evidence sufficient to rebut 

prcAtumpiion of wilful de sir action .] — 
Where a will duly execuk^d, Sc last 
seen in testator ’s possession, is not 
fortlicoming at his death, the presuinp- 
lion is that it was destroyed by 
testator animus revocamli. This pro- 
suniption may bo rebutk*d by proof 
of circumstances which raise a higher 
degree of probability to the coiitrai'y. 
The uatuio of the provisions of the will 
itself, the custody in whlcii it was kept., 
the opportunities testator had for 
losing the will Sc a statement by testator 
to the uiedieul attiCudaiit shoilly hvtonj 
his death that his affairs wer(« all fixed 
up ai-e all material to determining 
between the presumptions of revoca- 
tion Sc loss of the will.— M cjCaulkv v, 
McCauley (1910), 10 C. L. 11. 434.— 
AUS. 

q, .1— A will was made 

by pltf.’s deceased husband, whereby 
he gave all his property to her. Tiie 
will had been placed in her custody, 
but diligent search for the will did not 
produce it. The oontoiits of the will 
were well proved, Sc oral cvldopoo was 
given sufficient to robut the pre- 
sumption that the husband bad 
destroyed the document animo revo- 
candi : — //eld : the strength of the 
presumption is weakened if testator 
did not have the custody of the 
document. Sc the will, as established 
by the ovidetioe, was admitted to 

S robate. — Unwin v, Unwi^ (1014), 
9 W. L. It. 279 ; 6 W. W. It. 1186 ; 
20 II. C. K. 77.— CAN. 

r. J — Testator took 

his will just executed from his solr.’s 
office, Sc left by steamer. The follow- 
ing day be was drowned. Sc tbc will 


could not bo found I'^llcld : t ho 
presumption was altogether against 
rovooathm ; Sc proiiato gran tod of tho 
draft . — He Smallwood’s Will (1893), 
11 N. Z. L. U. 800.- N.Z. 

g. ,) — Some iiionthH 

aftor making a will, giving aU his 
proporty to his w’ifo Sc appointed her 
solo extrlx., testator died Sc tho will 
could not bo found. It was proved 
that kJHtator appeared to have had 
no place for safe custody of pajiers. Sc 
that this iDlutions with his wife wero 
alTocUonate :—JIcid : tlicro we/e no 
extraimous elreuinstanees to fttrUfy 
the primA facie pinsuiiiptlon that, tlie 
will had been destroyed Ijy toslat-or 
unimtt rcvocandi ; that the contents of 
tho will, the roiations between testator 
Sc his wife. Sc tbo clrcumstanoes 
sufficed to rebut it; Sc the ct. was 
liistlficd iu giantlng inobate.- /fc 
Welluiuk;k, 11020] N. Z. L. U. 1. ~ 
N.Z. 

PART II. SECT. 6, SUB-SECT. 5.— B. 

t. Evidcnf’c of revocation,} — Tes- 
tator exeouUjd two wills, with an 
interval of nine years between them. 
Tho first will still existed at his death ; 
the second had been destroyed, iho 
execution Sc date of tho second will 
were proved by the evidence of both 
the attesting witnemiCH. One of such 
witnesses proved that during tostotor s 
lifetime ho found the second will tom 
to pieces In tesUtor’s waste-paper 
basket; tliat he put tbo pieces to- 
gether Sc read the will. Sc afterwards 
destroyed It; that such wUl dlspo^d 
of the whole of testetor’s property, but 
contained no clause of revocation of 
former wills. Tlioro was no other 
evidence of tbo contents of the second 
will : — Held : the execution Sc contents 
of tho second will were sufflclonUy 
proved for the purpose of showing that 
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Seet. 6 . — How probaie is obtained : Svb-eecl- 6 , B. 

& C. / 8ub~8eci8,6f 7 8, ^,] 

Will.] — ^Where a person who has himself destroyed 
a testamentary paper after the death of the 
aUeged testator, asks for probate of the substance 
thereof, as contained in a copy or otherwise, the 

ct. will expect the fullest & most satisfactory 
* 1 __ 

(1864), 3 Sw. & Tr. 507 ; 
34 L. J. P. M. & A. 31 ; 11 L. T. 458 ; 164 E. R. 
1395. 

1034. At death of testator — ^Suspicious 

conduct of party cited but not appearing.] — It was 

roved that deceased had executed a wUl by which 
e gave all his property to his daughter, pltf., & 
that he continued to express approval of the con- 
tents of this will up to a few weeks before his death. 
It was further proved that deft, after his father’s 
death, got possession of the key of the drawer in 
which the will had been kept, h that his conduct 
generally at that time was of a suspicious character. 
Althougii cited, deft, did not appear to contest the 
suit ; — Held : as it was not satisfied that the will 
was not in existence at the time of the death of 
deceased, &, therefore revoked, the ct. ought to 
gi'ant probate of a copy which had been made by 
the p(5rson who prejiared it. — Finch v, Finch 
(1867), L. K. 1 P. 6l D. 371 ; 36 L. J. P. A M. 78 ; 
16 L. T. 268 ; 31 J. P. 647 ; 15 W. K. 797. 
Anrumimut .‘--CouMd. lie Hykes, Drake v, SykoB (1U07), 23 

T. L. K. 747. Refd. Allan v. MoniBoii, [lUUOJ A. C. 604. 

1035. Proof of contents — Need of stringent 
proof — Application by person destroying will.] — 

Mooue V, Whitkhouse, No. 1033, ante, 

1036. Part of will destroyed by disappointed 

legatee.] — A disappointed legatee got possession of 
the will after it had been read over to her, Si tore 
it in pieces. One of the pieces was missing, &. was 
supposed to have been (tarried away by her. The 
ct. allowed the contents of the missing part to bo 
proved by ailidavit, & granted probate of the 
pieces thus supplemented. — in the Goods of Clift 
(1873), 29 L. T. 249 ; 37 J. P. 761. 

1037. By affidavit — Will supposed to be no 

longer operative.]-— in the Goods of Newbv (1903), 
47 Hoi. Jo. 337. J k 

1038. Proof In solemn form by draft— Will 

destroyed by executrix.]— Where an extrix. de- 
stroyed a will in a lit of Umiper, the ct. rofus(»d 
on motion to admit a draft of the original will 


to probate. It must be propounded in an action. 
— in tfie Estate of Gabteb (1908), 52 Sol. Jo. 600. 

1039. Statement of claim — What must be in- 
cluded.] — ^When a will which has been destroyed is 
propounded it is not necessary to set out the 
substance of the will, or to allege its destruction 

; in the declaration. The declaration should, how- 
ever, if possible, assign a particular date to the 
wm, Ob an averxueui; uuau utscoasou lu nwiAv a 
certain month made his last will is primd fade 
insufficient. — Glen v. Burgess & Gover (1863), 
3 Sw. & Tr. 43 ; 32 L. J. P. M. & A. 157 ; 8 L. T. 

: 174 ; 11 W. R. 463 ; 164 E. R. 1188. 

I 

I C. Grant of Administration Pending Production of 
Will. 

See Sect. 12, sub-sect. 12, post. 


Sub-sect. 6. — Where Will has been Altered. 
See, generally. Wills. 


Sub-sect. 7. — ^Wuere Testator leaves Bupu- 
cate Wills. 

1040. Whether forming one testamentary docu- 
ment.] — Killican V. Parker (Lord), No. 3436, 
post. 

1041. .] — Testator executed a will in York- 

shire, in 1776, he then having four sons. A fifth 

; son being bom in 1777, testator, in 1778, executed 
I in London what was apparently intended to be a 
copy of, & was dated on the same day as, the 
1 Yorkshire will, & at the same time made a codicil 
; in duplicate, the ostensible object of the codicil 
i being, to make provision for the newly bom son. 

' Testator’s third son died in 1795. Testator died in 
1808, leaving the other four sons him surviving. 
After his death, the Yorkshii'e will, with one copy 
of the codicil, were found in an open portfolio 
upon his library table, with erasures in both, the 
eftect of whicli would be, in a ceidain event, to 
give t-o the eldest son certain estates which other- 
wdso w^ould have gone to the younger sons in 
succession. The London will, with the other 
copy of the codicil were found, without alteration, 
locked up in a drawer in the same table. In the 


tho first will had boon iwokod by it . — 
Maoohoy V. Maddkn (1868), 6 W. W'. 
& A*B. 38.— AUS. 

a. .J — "J'ho ot. jtduHod pro- 
bate, altbouffh docooBod hud made u 
will, Si a ooiiy was produced. The 
will not being in tho custody of 
dooeasod ut hiu death, tlie lU'CHuiiiptlon, 
in the ahsenoe of evidence to the (hui- 
trary. was that he had destroyed it.— 
Re Nam Sing (1612), lU L. U. 
868 ; 1 W. W. H. 472 ; 1 D. L. U. 46. 
—CAN. 

b. .] — A will appearing on 

its faoo to he iwularly exooutA^d 
attested, but bearing murks of an 
attomptod rovoeatluii, was offered for 
probate. Testator said that ho had 
made a new will after his atU^uipt at 
oanocUing this will. Before testator's 
death, tho will with the oauoelling 
marks upon it, was handed by him to 
one of his daughters, tor the purpose 
apparently of enabling her, wiiou the 
new will, in her favour, should ho 
produced, to exhibit the (^loelled uill : 
— Held: tho oxeouUoii of this will 
had boon established, & it had not 
been revoked either by tho oanoeUation 
attempted or by the subsequent will 
alleged to have boon made, whioh had 


not been found, &. its exi'cution had 
not been proved. What testator did 
by way of oanoeUation was done 
anirno revovandi. but tho will could not 
bo n'garded as ** otbemise destroyed 
by tho att4)uipted cauooUaUou, & 
should be admitted to probate. — Bell 
r. Ma'ITHEwman (1U2()), 48 U. L. 11. 
364.— CAN. 

0 . .J — A w'ill, duly executed 

by dooeasod was not found at his 
death, but had been in his custody. 
Tho oonUuits of tho will & tho oircum- 
stauoes of the ease wore such that 
there was a reasonable possibiUty that 
the dooeasod destroyed it animo 
rcvoaxndi. Sc the hypothesis of acci- 
dental loss or destruction w'as uu* 
ntasouablo ; — Held : tho ct.. must bo 
morally satisfied that it W'as not 
destroyed by the testator animo 
revttcnndi. Si not being so satisfied 

£ rebate must be ntfusod. — A llan c. 

[oiiiuRON (189V), 17 N. Z. L. K. 678; 
11900] A. C. 604.— N.Z. 

d. .1 — Testator, a member of 

the New Zealand Expeditionary Force, 
destroyed, with the intention of 
revoking it, a will, whioh he had made. 
Sc wrote to his father explaining the 
reasons for tho revocation, & slated 


that ho had made a now will, Sc 
described its contents. Testator died 
on active sorvioe, Sc os tho will could 
not be found, the letter was propounded 
as his wiU : — Held : the fetter could 
nut be admitted as testator's wUl since 
there was no extrinsio ovidouco to 
show that it was lyritteu animo tedandi, 
—Re Milung (No. 1), 1191 6J N. Z. L. It. 
1174.— N.Z. 

s. .] — W'horo a wiU is traced 

to the possession of a deceased person 
Sc caimot be found on his death the 
presumption arises that it has boon 
destroyed by the deceased animo 
revooandi. The more execution of a 
subsequent wdU raises a presumption 
of intention to revoke an oorUer wiU. 
dear proof of an intention to revive 
an earlier will must be afforded before 
the doBtruction of such later testa- 
mentary instniment can be held to 
effect such revival. — Wynne p. 
Wynne's Estate (1909), 25 S. C. 
961.— S. AF. 

PART 11. SECT. 8, SUB-SECT. 7. 

1. Whether fact must be mentioned 
in ffrant .] — A testator having executed 
dupUoate wills, referred to as such in 
the IcstohnH, the ot. granted probate 
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portfolio was also found an undated & unfinished 
sketch of a will. The Yorkshire will, & the codicil 
found with it, were proved by testator’s widow & 
extrix. After the death of all his brothers, 
testator’s fifth son brought an ejectment against 
the heir of his eldest brother, claiming under the 
limitations contained in the unaltered, or London, 
will &> codicil. 

At the trial, the judge left it to the jury to say, 
first, whether the London will was executed by 
testator as a separate A independent will, or 
whether the Yorkshire will &> the London will, 
with the duplicate codicil annexed to each, formed 
one wUl, the last will of testator ; telling them, 
that, if they were satisfied that all the documents 
together formed one will in two parts, an alteration 
or obliteration in one part, was in point of law, 
an alteration or cancellation of the corresponding 

E ortion of the other part, & that the will, so altered, 
ecame the last will of testator ; secondly, whether 
the alterations, when they were made by testator, 
were intended by him to be final, & to stand as 
his last will, or were merely deliberative, & in- 
tended to exist only until he made a future will. 
The jury found that the two wills & the codicil 
were intended to form one will, that the altera- 
tions in the Yorkshire will, &> in the codicil found 
with it, were intended to be final: — Held: (1) 
these two questions were properly submitted to 
the jury, & the direction of the judge was correct 
in point of law ; (2) it was no ground for a new 
trial, that the judge left to the jury as a question 
of fact, that which he should himself have decided 
as a matter of law% unless the objection was pre- 
sented to the notice of th(^ judges at the trial. — 
Doe d. Stkickland v, Strickland (184fi), 8 
C. B. 724 ; 19 L. J. C. P. 89 ; 14 L. T. O. 8. 270 ; 
137 E. It. 093. 

Anjwtation: — GeneraUUt Mentd. I*rictc Powell (1858), 3 
H.&N. 341. 

1042. Copy formerly in testator’s possession not 
to be found — Presumption of revocation by destruc- 
tion — Rebuttal of presumption.] — (1) A will being 
executed in duplicate, one part of which was 
I>roved to have been in, was never traced out of, 
deceased’s possession, & was not found at his 
death, the primd facie presumptions are : first, 
that testator destroyed the pait in his own pos- 
session ; & second, if the first be not repelled, tliat 
he intended thereby to revoke the duplicate not 
in his possession. Deceased pronounced dead 
intestate. 

(2) The primd facie presumption, that deceased 
revoked a will, which was in his own possession, 
but is either not found at all at his death, or is 
found cancelled ; & the primd facie legal conse- 
quence that a duplicate, not in his possession, is 
revoked thereby, may be rebutted by a strong 
combination of circumstances leading to a morid 
conviction, or by direct positive evidence. In 
order to rebut a presumption of law, e,g, as to the 
destruction of a will by a testator, declarations 
unsupported by circumstances strongly marking 
their sincerity, k, confiiming their probability, 
especially where their stringency depends on the 
exact words of a casual expression, cannot safely 


be relied on. Declarations coupled & consistent 
with conduct &; acts are of weight in proof of in- 
tention, so are those not depending on the precise 
words of a particular expression, but on the 
tenor of an extended conversation, especially if 
not liable to the suspicion of insincerity ; still more 
if repeatedly made in confidential communications. 
— Colvin r. Fraser (1829), 2 Hag. Ecc. 260 ; 162 
E. B. 856. 

Annotaiiona : — As to (1) Refd. Janios v. Cohen (1844), 2 
L. T. O. S. 518 ; Tophom & Tombs (Fenton intorvening) 
V. Norris (1857), 29 L. T. O. S. 340. As to (2) Retd. 
Welch V. Phillips (1836), 1 Moo. P. C. O. 299 : Patten e. 
Poulton (1858), 1 Sw. & Tr. 55. Ormrallv* Reid. Haylo w. 
Hasted & Pierson (1836), 1 Curt. 236. 


SiTB-sECT. 8 . — Proof op Authenticity and 
Validity of Wilt.. 

A . 1 71 ( je 7 icral , 

1043. Power of court to require.]- Fuj.ton v. 
Andrew, No. 1317, post. 

1044. Presumption of approval by testator.]--- 
The following propositions commend themselves 
to the ct. as rules which ought to govern its action 
in respect of a duly executed paper: (1) First, 
that before a pajx^r so execufod is entitled to pro- 
bate, the ct. must be satisfied t-hat tostator knew 
& approved of the contents at the time he signed 
it. (2) Sijcondly, tiiat exc(*pt in certain cases, 
where susperion attac hes to tlio document, the 
fact of tesiat-or’s c*xecut.ion is sufficient proof that 
he knew & api)i’ov(*d the? contents. (3) 3’hirclly, 
tliat although t<*Htator knew A" approved the con- 
tents, tln^ paper may still bt‘ r(*ject(*(l, on proof 
establishing, bt'yond all ]K)Hsibility of mistake, 
that he did not intend the ]>aper to operate as a 
will. (1) Fourthly, that although testator did 
know & approve thci contents, t he paper may bo 
refused pTObate, if it bci i)roved that any fraud 
has bexm punK)8ely prneiisc'd on t-est-a-t^or in obtain- 
ing bis c^xecution thcjreof. (.5) b^ifilfiy, that subject 
to this last preceding propcjsit ion, f ile fact that the 
will has been duly rc^ad over t/O a caiiabh* tc^stator 
on the occasion of its t?X(*cuiion, or that its contents 
have been brought to bis notice in any other way, 
should, when couphal with his c'xecuiion therciof, 
be held conclusive cnuiienc^e that he ajiproved as 
well as knew the cont-ents therciof. (6) Sixthly, 
that thc5 above rulers apply e(|ually t/O a poition of 
the will OH to the whole (Hir .1. P. Wll.DK). — 
OUAUDHOUSK BLArivIUJItN (1866), L. K. J P. & 1). 
109 ; 35 I.. .1. I’. A M. 116 ; 14 L. T. 69 ; 12 .fur. 
N. 8. 278 ; U W. K. 463. 

AnrwUUifms : — As to (5) Refd. In tfir (iuods of }U>ohiii, fl891 ] 
1 ». 247 ; Collliw V. ElHUme, |1893J J*. 1 ; (JameU-fioUlcJd 
V, Garnctt-liottlold, 119011 P. 335: Omtcton v. Taylor, 

1 191 7) J\ 256. Generally, Apprvd. HarUer v. Hartor 
(1873), L. H. 3 P. & I), n. .Coned. Fulton v. Amlnw 
(1875), L. H. 7 H. L. 448. Refd. HolIeU v. Konoll (1866), 
L. R. 1 P. & D. 139. 

1046. What must be proved.] — Guaudiiouse v . 
Bijwckbvhn, No. 1044, ante . 

Proof of due execution.] — Sect. 0, sub-sect. 3, 
ante . 


of one of them ; direxsUna the fact of 
there being a duplicate to be specially 
mentioned in the grant. — He Gust's 
WllA (1883), 9 V. L. IL 53.— AU8. 

PART II. SECT. SUB-SECT. S.— A. 

1048 I. Power of court to require ,] — 
Where testator had obliterated 8c 
altered portions of a oodicU, the ot. 
direotad the oodkll to be examined 
by two Inspeotofs, A upon their 


report of its entire legibility granted 
probate of it as set out by them. — 
He Ridukll's Will (1880), 6 V. L. R. 
5.— AUS. 

g. Presumption in favour — Of 
foreign uaW.}-— Testator, when domi- 
ciled in Scotland, executed a will 
attested by two witnesses. He after- 
wards removed to New Zealand, 
became domiciled, A died there. The 
exors. resided In Scotland. On appli- 


cation by hiN eldest son in New Zealand 
for administration //rid / It might 
be presumed that the attesting %vlt* 
nesM^Mi bad signed in the presence of 
testator A of each other, it Itolng the 
practice, though not neesjssary, to do 
so in Hcfitland ; tiie will must therefore 
l>e treated as valid according to English 
law, A administration granted.— in 
tJie Goods of Thomson, 2 J. It. N. 8. 
154.— li.Z. 
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Executors and Administrators. 


Seel, 6. — Uow probate is obtained : Svh-aect, 8, B, ; 
stib-aecf. 9, A. B. ] 

B, Burden of Proof, 

SeCi generally y Evidence, Vol. XXII., pp. 35 
ei aeq, 

1046. Meaning.] — Barry v, Butlin, No. 1294, 
poai, 

1047. Circumstances affecting.]— Donnelly v, 
Broughton, No. 1322, poai, 

1048. On party propounding will.] — Baker v, 
Batt, No. 1293, poai, 

1049. .] — Barry v, Butlin, No. 1294, 

poai, 

1060. .] — Panton v, Williams, No. 1297, 

poai, 

1051. .] — Browning v, Budd, No. 1257, 

j)oai, 

1062. .]— Parker v, Duncan, No. 1302, 

post, 

1063. Wherever ground tor suspicion.] — 

Tyrrell v, Painton, No. 1304, post 

1064. Testamentary nature of docuinent.] 

— Where a person claims probate of a paper signed 
& attested, but not on the face of it clearly testa- 
mentary, the burden of proof is on that person to 
satisfy the ct. that it was executed animo iestandi. 
Where a l(^Kal quest ion fairly arises on the papera 
of a deceased person, the cl>. will order the costs 
of the losing party to be jjaid out of the estate. — 
TwOKNCROF'r & ()J.ARKE V, Lashmar (1802), 2 
Sw. & Tr. 479 ; 31 L. J. P. M. & A. 150 ; 0 L. T. 
470 ; 20 J. V, 507 ; 8 Jur. N. S. 595 ; 10 W. 11, 
783; 104 E. 11.1083. 

1066. Will prepared by party propounding 

— In own favour.] — Croft v. Day, No. 1312, post, 

1066. .] — Mitchell v, Thomas, 

No. 1299, post, 

1057. SoUcltor.]— Gift by a 

client to a solr. while that reflation subsisted be- 
tween them declared invalid at the instance of 
the residuary legai/ees of the donor ; but legacies 
to the solr., his wife & children, supported. 

Tluire are always two points to be considc^red 
in these cases. Fii*8t, whether the donor really 
made tlu5 gift ; &, secondly, whether the influence 
of the done(^ or rijcipient of the bounty was im- 
properly excu’cised on the donor to induce the donor 
to make the gift in question, 'riie burdem of proof 
of the tlrst. always lies upon the rticipient of the 
bounty, to sliow that tJu^ gift was inU*nded t<» be 
given, & 1 fully concur in the argument At 
obs(*rvation, that a solr. does not stand in any 
different situation from any other peraon. At that 
thoi’e is nothing ipso facto in the relation of solr. 
& client which makes it impossible for a solr. to 
ix^ceivo a gift from his clitmt. But when the gift 
has been fully established, the question tlien arises, 
whether undue influence has been exercised ; A: 


then the fact of the i*elation of solr. & client is an 
ingredient in estimating the extent of the actual 
or probable influence exercised over the donor 
(Bomilly, M.R.). — Walker v. Smith (1861), 
29 Beav. 394 ; 54 E. B. 680. 

1068. .] — Fulton v, Andrew, 

No. 1317, post , 

1059. .] — Lawpord V , Allen, 

No. 1303, post , 

1060. .1 — K a party writes or 

prepares a will under which he takes a benefit, 
the burden is on him of proving that the document 
really expresses the mind & intention of testator. 

Pltf., a nephew of testatrix, propounded a will 
which he had drafted for her & under which he 
benefited as residuary legatee : — Held : he had 
not discharged the onus resting upon him of proving 
that the document really expressed the mind & 
intention of testatrix. — Finny v, Govett (1908), 
25 T. L. B. 186, C. A. 

1061. Will procured by party propounding 

— In own favour — Prepared by solicitor.] — Brown 
V , Fisher, No. 1318, post , 

1062. Will impeached on ground of fraud.] 

— Wyatt v, Ingram, No. 1310, post , 

1063. Discharge of onus.] — Parker v, Duncan, 
No. 1302, post 

1064. Effect of failure to discharge.] — Barry 
V , Butlin, No. 1201, post , 

1066. When onus shifted.] — Tyrrell v. Pain- 
ton, No. 1304, post . 

See, generally^ Evidence, Vol. XXII., pp. 30 et 
aeq. 


Sub-sect. 9. — Proof in Solemn Form. 

A, In General, 

1066. Duty of executors.] — Next of kin ai*e not 
barwid by more lapse of time, by acquiescence, or 
by the receipt of legacies, from requiring exors. 
to prove a will in solemn form. Where a will had 
been declart^d well provcid in the Ct. of Ch., after 
an order for an issue devisavU vcl non had been 
discharged on the petition of the heiress-at-law, 
al8t» sole next of kin, & her husband, A an annuity 
bequeathed U) her regularly received during 
fourteen years, this ct. rt^fused, at the prayer of 
tlie heir(»8s-at-law Ai her husband to call on the 
exors. to prove that will in solemn foim. 

Exoi's. are bound to prove a will by solemn form 
of law, where they are called on to do so by those 
entitled in case of an intestacy ; &; under common 
& gener^ cii'cumstances, neither lapse of time, nor 
the receipt of a legacy, nor ac(|uiescence in the will, 
will be sufficient to debar them that right ; but 
after so grijat a lapse of time, fourteen years 
after the transaction, & ten years after the will 


PART 11. SECT. 6, SUB-SECT. 8.— B. 

1048 i. On party propoumiing u'iU .] — 
Tbo onu8 of proviug t hat tosiaUn* was 
of U^atamciitary capacity it) upon the 
porHon propounding hiw will . — Pc 
HlfiVKH’B Will (1887), la V. L. 11. 672. 
— AUS. 

ji, jiffer lapse of time .] — 

Wlioro a trial took plaoi> Hixt^ocu years 
after toatator's death : — Held : the 
burden of eatabliahiug the validity of 
the will waa upon the aurvivltig exora. 
aa if they were for the first time pw- 
poundiug it. — LAUocQi^ifi r. Landhy 
<1921), 50 O. L. 11. 614 ; 64 D. L. R. 
618.— CAN. 

1068 I. Discharge of (mii«.] — Pltf. 
sought to revoke letters probate, ou 
the grounds that doft. occupied a 
poaitlou of oonfldouoo tow^ards teataior 


Sl had procured the making of the 
will by undue influence when testator 
was dying Ac was without iudeitendont 
advice ; — Held : the testaineuCary ca- 
pacity of testator, not being dis- 
puted, If the onus was upon deft, to 
adduce evidence to remove the sus- 
picion raised by the riroumstaiiccs in 
which the will w^as prepared & 
exiH!iuted, deft, had satiafiod the onus, 
At established that the will was that 
of a free & capable testator. — 
aAi.L.\nHKK V. AVoodman (1919), 44 
o. L. 11. 98 .— <:an. 

1066 1. JVhen onus shifted. ] — The onus 
is, in the tlrst place, upon him w’ho 
propounds the will & is aullicienUy 
satisfled by proof of the execution of 
the will in the manner required by law 
by an apparently competent testator ; 
the onus then ahlfta to nim who opposes 


the will. A: is in turn satisfled by proof 
of an insane delusion : the onus shifts 
hack to the pro pounder of the will to 
satisfy tbo consoienoe of the ct. that 
the dispositions of his property made 
by testator W'orc not atlectod by the 
insane ddusiou. — B kamxnt v. Fostkr 
(1916), 9 O. W. N. 413 ; 36 O. L. R. 
366.— CAN. 

1066 ii. .1 — Wherever oircum- 

stancoB exist which excite the suspicion 
of the ct., it is for those who pro^und 
the will to remove such suspiofon. & 
to prove affirmatively that testator 
knew ic approved of the contents of 
the document, A^ it is only whore this 
is done that the onus is thrown on 
those who oppose the will to prove 
fraud or undue influence. — Sellbrs v. 
SULUVAN (1919), 43 O. L. H. 528. — 
CAN. 
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has been declared to be well proved in Chanceiy, 
may parties not be barred of their remedy if there 
be no reasonable ground accounting for the delay ? 
(Sir H. Jbnner Fust). — ^Merryweather v . 
Turner (1844), 3 Curt. 802 ; 8 Jur. 295 ; 163 
E. B. 907 ; sub nom. Meryweatiier v. Turner, 3 
Notes of Cases, 55 ; 3 L. T. O. S. 6. 

1067. Upon whom binding— Heir-at-law Joined 
as defendant as next of kin.] — ^Where the heir-at- 
law of a testetor is made deft., as one of testator’s 
next of kin, in a probate action to establish his will, 

appears & contests its validity in the action, he 
cannot afterwards dispute the validity of the will 
in respect of real estate affected by it, notwith- 
standing that he was not cited to appear in the 
action as heir-at-law. — B eardsley r. Beardst.ey, 
[1899] 1 Q. B. 746 ; 68 L. J. Q. B. 270 ; 80 L. T. 
51 ; 47 W. R. 284 ; 15 T. L. R. 173 ; 43 Sol. Jo. 
225, D. C. 

Annoiatian ;~-Befd. Exp. Twood (1899), 68 L. J. Q. B. 794. 

See, generally. Estoppel, Vol. XXI., pp. 159 
et seq, 

B. Grounds for Ordering, 

1068. Plight of papers — Torn after testator’s 
death.] — Will tom to pieces after the death of 
testator, directed to be pasted together. Probate 
decreed in common form. — K night v. Cook 
( 1753), 1 Lee, 413 ; 161 E. R. 152. 

Annntation : — Befd. Wharram v. Wharrum (1804), II Sw. & 

'Pr. 301. 

1069. Alterations St interlineations — Will 

opposed.] — UnattesUd alterations in a will dated 
prior to Wills Act, 1837 (c. 20), without infomiation 
as t/O time. The ct. will not decide on motion, if 
opposed, however strong the presumption. 

1 must leave the party to pwipound the will. 
1 cannot dispose of the question in the w’ay of 
motion, if opjjostd, on any presumption, liowtjver 
strong (Sir 11. Jennkr). — In the Goods of Jackson 
( 1841 ), 1 Notes of Casc*s, 92. 

1070. Dispositive words continued 

after formal ending.] — A. produced to B. a shc»ct 
of paTK»r, having on the first side a formal heading 
Sc ending of a codicdl, Sc asked B. to writo a codicil 
for her. B. not having finished the dispositive 
part w^hen he reached the formal ending, turned 
over the page & continued the sentence Sc other 
dispositive clauses on the second side. The 
signatures of A. & of the attesting witnesses 
following the formal ending wore on the first page. 
On motion for probate?, counsel 8ugg<?8ting that the 
wTiting on the second side might oe considered as 
an Interlineation, the ct. refused to decide such a 
question on motion, but left the parties to pro- 
pound the paper, if they thought fit. — In the Goods 
of I>each (1858), 1 Sw. & Tr. 138 ; 31 L. T. O. S. 
283 ; 6 W. R. 865 ; 164 E. R. 664. 

Annniaiion : — ^Beld. In the Goods of Kimptoo (1864), 3 Sw. 

Tr. 427. 

1071. Words inserted by executor 

after death — By consent of all parties interested.] — 

On the death of testatrix the exor., in ignorance of 
the law. Sc with the consent of all parties interested, 
inserted the words ** everything but money to 
Rebecca Wilson.” 

The ct. refused probate of the instrument, 
without the interlineation, on motion. Sc required 
that it should be propounded. — In the Goods of 
Spiixer (1866), 13 L T. 682 ; 14 W. R. 349. 

1072. Piece tom from each sheet.] — A will 

dated 1795, testator dying in 1807, now brought 


■ to the ct. for the first time, had a piece tom from 
I the top of each sheet. The clause of attestation 
1 mentioned sealing, but no seal appeared. The 
I ct., suspecting the seal to have been torn off, 

I declined granting probate on motion. — In the Goods 
1 of Reed (1854), 2 Ecc. Sc Ad. 202 ; 164 E. R. 388. 

' 1078. Attestation clause St signatures on 

; separate sheet attached to will by wafers.] — The 
! ct. refused to grant probate on motion, where the 

attestation clause Sc signatures of deceased ^ the 
attesting witnesses were written on a separate 
iece of paper, which had pi’cviously been attached 
y wafers to the bottom of the will. — In the Goods of 

■ Lambert (1862), 31 L. J. P. M. & A. 118; 7 
L. T. 219 ; 26 J. P. 456 ; 8 Jur. N. S. 158. 

1074. Will destroyed by testator when 

drunk — Restored when sober — Consent of next of 
kin though infants — Estate small.] — Wheiv n will 
had been destioyod by testator when drunk Sc 
the pieces pasted together by liim next day when 
sober. Sc it was evident ho wdshed the wnll to stand, 
the ct., the estate being w’ortli £1,300, granted 
probate to the executrix Sc universal legatc*e named 
in the will, on motion, without itiquiring the will 

. to be propounded, with the consent of the next of 
I kin, although such next of kin were infants Sc 
: ware? prejudicially affected by the will. — In the 
! Goods o/Buassington, [1962] P. 1 ; 71 L , J. P. 9 ; 
S5L. T. 644 ; IS T. L. R. 15. 

1075. Doutbful status of testator — Soldier — 
Whether on service.] — Probate will not be granted, 
on a mere* mot ion, to tht‘ unattest t‘d will of a soldier 
“ on service,” if th(‘re be any doubt whether it is 
actual service within Wills Act-, 1837 (c. 26), — 
hi the Goods of PicilY (1841), 3 Notes of Pases, 4 ; 
2 L. T. O. S. 335. 

See, generally, Wilij^, 

1076. Sanity.] — Tt^stator left Iw'o wills 

in(;onsistAmt with each other. The st^cond was 
exc‘(;ut(Hl at a time wluui txmtalor was admitted 

; to be of unsound mind ; but the ct. declined to 
1 admit the first will to probate until the next of kin 
i intert*sted in an intostticy had been cit^sd. — 

1 In the Goods of TlloMAH (1874), 31 L. T. 553 ; 39 
I J. P. 25. 

1077. Doubts as to due execution — Doubt as to 
I execution before signature by witnesses.] —A will, 

I written by deceased, exhibiting on emii of the 
I two pagcfs his sigruituro Sc an imperfect attestation 
! clause, subscribed by tlu’oo witnessc^s, as ” witnesses 

to the signature of .f. A.,” such subscription being 
! made at his request, but the witnesses could not 
I depose that deceased’s signature was affixed to the 
will at the time they subscribed, they being ignorant 
that the paper was his will, was refused probate 
on motion. — In the Goods of Ahhton (1847), 5 
, Notes of (/ases, 548. 

, AnnoUUion : — Bsld, In the Ownla of Iluckvalo (IH67), L. It, 

1 P. & I). 373. 

1078. Evidence of attesting witnesses un- 

: satisfactory.] — A. prcjduced a paper writing to B. 

with his signature at the foot of it, said it was his 
will, Sc asked B. to attest it. At the request of B. 
he retraced his signature with a pen Sc B. att^isted 
it. (J. the other attesting witness was in the shop 
where tliis was done, but did not hear what passed. 
He saw A. in the act of writing. Sc then at 
A.’s request signed his name as a witness. Thc^ 
ct. was not satisfied on the affidavits that (1. 
witnessed the acknowledgment. Sc refused to grant 
probate on motion. — In the Goods of Oarnbr 
(1861), 25 J. P. 183. 


PART II. SECT. 6, SUB-SECT. 9.— B. 
k. DoMm as to due execution — 
J. — VOL. XXIII. 


Seven sheets signed— Six signatures only 
atUsted.\—*£ests,UiT czeoutM an inatm- 
xoeat purporting to be a will on itcveii 


abeota of paper, algned each eboet, Sc 
anbacrlboa bia name at tho end thereof. 
Two wltneaaes were preaent. Sc after 
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Seci . 0 . — How probate ts ootainea : w, n . 

<fe_a (a).] 

1079 . Deaf & dumb testator— Inadequate 

explanation of signs used.] — In the Goods of 
OwsTON, No. 1002, ante, 

1080. Two sheets both signed — Ftot signa- 

ture only attested.] — Testator wrote his will on 
two sheets of paper. He signed both of them, but 
the signature on the first sheet only was attested. 
The ct. refused to grant probate on motion, but 
ordered the will to be propounded. — In the Goods of 
Morris (1873), 28 L. T. 746 ; 37 J. P. 488. 

Proof of execution.] — 5cc, generally^ Sub- 

sect. 3, ante. 

1081. Will possibly revoked — Original will con- 
ditional only— Subsequent will not referring to 
former will — Parties prejudiced minors.] — ^An 

imattested letter purporting to dispose of realty 
& personalty, & conditional on deceased*s dying 
during a visit to Ireland, not admitted to probate 
in common form, the parties prejudiced being 
minors, deceased having returned from Ireland 

having subsequently executed a will attested 
by three witnesses, disposing of land, purporting 
to be bequeathed in the letter, appointing his wife 
extrix. & guardian of his children, but not referring 
to the hitter, nor to his personalty. — In the Goods of 
Ward (1832), 4 Hag. Ecc. 179 ; 162 E. K. 1412. 

1082. Will cancelled — Later will not validly 

executed.] — Where there were two wills, the one 
made before, & the other after .Tan 1, 1838, the 
first apparently cancelled, & the latUir not executed 
accordingly to Wills Act, 1837 (c. 20), the ct. 
refused, on motion, to grant probate of the first 
will. — In the Goods o/ Sanders (1847), 9 L. T. O. S. 
314. 

1083. Later will made when Incapable — 

Evidence.] — R. executed a will & codicil in 1846 ; 
in 1847 no made another will. The exors. & 
legatees in the lattcir refused to propound it on the 

g round of deceased’s want of capacity at the time 
) was made. The ct. was then moved to pant 
probate of the former will upon the ailidavits of 
the medical attendants of deceased, confirming the 
statements of deceased’s want of capacity. The ct. 
granted the motion. — Thornton & Baker v. 
Coster (1848), 1 1 L. T. O. S. 374 ; 12 Jur. 645. 

1084. Parties cited consenting.] — 

Testator having duly executed a will, subsequently 
made another betraying on the face of it insanity. 
The exors. of the former will took out a decree 
calling on all persons ini.ttrested in the latter paper 
to propound it, with an intimation that, on not 
appearing, the ct. would decrcie probate of the 
former will. The persons cited executed proxies 
declining to propound the latter paper & consenting 
to probate being granted of the former : — Held : 
the exors. of the fomuT piroer were entitled to 
probate in common form. — Palmer & Brown v. 
Dent (1860). 2 Rob. Eccl. 284 ; 7 Notes of Oases, 
666 ; 163 E. R. 1319. 

AniuttaHon .'—Reid. Morton v. Thorpe (1863), 32 L. J. P. M. 
& A. 174. 

1085. Cancelled under misapprehension — 

As to effect of subsequent settlement.] — Where 
a testator by misinfoimation as to the effect of a 
subsequent deed, settling his property in his life- 
time, had been induced to revoke liis will by 
cancellation, the ct. refused to grant probate 
of a copy on motion, but compelled the pc^es to 
propound it in solemn form. — In the Goods of 
James (1868), 19 L. T. 610 ; 33 J. P. 136. 


XUOO. J0VAJIVA WOUWUAMWAA AWAWVIA 

former will.] — Testator executed two wills, one 
in 1872 & the other in 1802. By the first he left 
all his property to his wife, & by the second he 
made no provision for her. Shortly before his 
death he asked that the two wills might be brought 
to him, & directed his wife to bum the later 
which she did, he then handed to her the earlier 
will, sa 3 dng, “ Now you will be mistress of all.” 
After ms death letters of administration were 
granted to his widow, upon the assumption that 
the destruction of the will of 1892 which revoked 
all previous wills, had caused an intestacy : — 
Held : inasmuch as there were infants interested 
under the earlier will who could not consent, the 
ct. would not revoke the letters of administration & 
grant probate of the later will on motion, but would 
require such will to be propounded. — In the Goods 
of Andrews, [1893] P. 14 ; 62 L. J. P. 26 ; 68 
L.T.269 ; 1 R. 474. 

.] — See, generally. Wills. 

1087. Will possibly contingent.] — ^M. a mariner, 
a native of Bremen, but domiciled at Sunderland, 
died, leaving a will which he executed during illness 
at Shanghai. After reciting his desire to be 
removed from the ship on board which ho was 
serving, & that the expenses attending his illness 
should be defrayed out of his wages, the will 
proceeded, ” & in the event of my death during 
such time, I do hereby, of my own free will, &; at 
my express desire, will & bequeath,” etc., & it 
concluded, ” I also declare this to be my last will 
& testament, revoking all others previously made.” 
Testator recovered from the illness in question, & 
lived for a twelvemonth afterwards ; — Held : the 
will was not contingent on his death at Shanghai, 
but before granting probate of it the ct. required 
that the next of kin, if any, to be cited . — in the 
Goods of Martin (1867), L. R. 1 P. & D. 380 ; 36 
L. J. P. & M. 116 ; 17 L. T. 32 ; 31 J. P. 727. 

Annoiaiions : — Consd. In iJie. Goods o/ Porter (1869), L. R. 2 
P. & D, 22. Reid. In the Goods of Kobiiuion (1870), 19 
W. R. 135 ; In the Goods of Spratt, [1897] P. 28. 

1088. Mistaken reference in codicil — Consents 
of parties Interested obtained by persuaslon.j— 

Quincey V. Quincey (1846), 6 Notes of Cases, 164. 

1089. Original will not before court.] — The ct. 
is always reluctant to grant probate of a docu- 
ment not before it, & it will not, as a rule, grant 
probate of such document on motion. — In the 
Goods 0 / Kelly (1865), 13 L. T. 303. 

1090. Where parties Interested consent.] — 

Will lost, motion to admit a verified copy to 
probate rejected, the next of kin not having been 
cited. 

The next of kin may give in proxies of consent 
if they choose (Sir H. Jenner Fust), — In the 
Goods of Denston (1843), 3 Curt. 741 ; 2 Notes of 
Cases, 128 ; 163 E. R. 886. 

1091. Necessity for consent of Interested 

parties.] — The contents of a lost will cannot be 
proved on motion without the consent of the next 
of kin. — In the Goods of Pearson, [1896] P. 280 ; 
66 L. J. P. 8 ; 46 W. R. 143. 

AnnolUxtim €onid. In the Goods of Apted, [1899] P. 272. 
At tho present time I am prepared to modify the view I 
expressed in In Me Goods of Pearson. I tbmk, now, that 
in dear oases, without spedfring what those cases may be, 
these applioations may be aooededto (Gobxll Babnss, J.). 

1092. Estate small.] — The ct. will 

now, in the case of a small estate, entertain an 
application to prove, upon motion, the contents 
of a lost will, without requiring, as an absolute 
condition, the consent of lul persons interested in 


testator had aigned bis will, they the six sheets with the Intention of < & probate granted in solemn form. — 
attested the first six sheets only 8: not verifying the sii^tnie at the end of VTiujamb v. Pain (1889), 3 Q. L. J. 
the last : — Held ; the witnesses signed the wiU as well as on the other sheets, i 176. — ^AUS. 
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estate. — In the Ooods of Apteo, [18991 P. 272 : 
68 L. J. P. 123 ; 81 L. T. 459. 

AnnoiaUon: — AM, In the Goods of Brassinsrton (1001)« 71 

71 

1093. Disappearance of will after death— 

Party suspected of destroying will cited but not 
appearing.] — ^The will of a testator was brought to 
the house by an extrix. in whose custody it had 
been, on the morning of the funer^. It was 
suddenly missed, & there was reason to suspect 
that it had been abstracted & destroyed by the 
only party who was interested in an intestacy, 
who was cited, but did not appear. The ct., in 
these circumstances, did not require the will 
to be propounded in solemn form of law, but 
granted on motion, probate of the substance as 
proved by parol evidence. — C oi^an & Barlow 
r. CoLMAN, In the Goods of Colman (1806), 13 
L. T. 082 ; awb nom. Coleman & Barlow v, 
Coleman, 14 W. R. 291. 

1094. Probability of testamentary documents 
being established.] — Wliere a testatrix left three 
test^entary papers, two of which contained 
certain inform^ities & affected the interests of 
infants, the ct. being of opinion that, if the usual 
practice were insisted upon & the documents pro- 
pounded in solemn form, the result would be to 
establish all three documents, granted probate 
thereof, on motion, to the exors. — In the Goods of 
O’Brien, [1900] P. 208 ; 09 L. J. P. 65. 

1095. Whether necessary in order to prove will 
invalid.] — Where there is a will with the signature 
of deceased at the foot thc'reof, with the names of 
two witnesses subscribed to it, the ct. will not, on 
motion upon affidavit, ex p., that the will was not 
duly executed, decree deceased to bo dead interstate. 
The ct. cannot decree administration to pass the 
effects of deceased as dead interstate, unless the will 
has been propounded. Although tills will is 
invalid, under Wills Act, 1837 (c. 20), this is only 
on affidavits cx p., there might, thcrirfore, be 
collusion. All that the ct. will do in such cases 
is to roj(?ct the prayer for probate, leaving the 
parties to take out administration if tlury think 
proper as, notwithstanding the ct. declines to 
grant probate, the will might bo proiiounded & 
established (Sir II. Jenner). — In the Goods of 
Aylino (1838), 1 Curt. 913 ; 163 E. R. 310. 

1096. .]— Anon. (1841), 5 Jur. 1017. 

1097. .] — Where a paper writing, puroorting 

to be a will, appears clearly from the amdavits 
of the attesting witnesses to have been not duly 
executed, & a person appointerd by it ex or. is 
desirous of obtaining the decision of the ct. that it 
is inoperative as a will, he may do so by moving 
the ct. to decree probate. — In the Goods of Jackson 
(1858),28L. J P. &M.32. 

1098. Testamentiuy papers lodged In court — 
Intestacy presumed Sc not disputed by next of kin.l 
— The next of kin, the brother, put the asserted 
widow of deceased upon proof of her marriage, 
wpon the assumption that he had died intestate. 
Tnere were, however, testamentary papers lodged 
in the registry of the ct. The ct. declined to enter- 
tain the suit until such papers had been pro- 
poimded. — Wyllie v. Wyllik (1860), 16 L. T. O. S, 
621 ; 14 Jut. 792. 


1099. Codicil only disputed.!— B. died on 
Mar. 27, 1862, leaving a will dated Apr. 17, 1860, 
whereof he appointed two exors. ; there was also 
a paper purporting to be a codicil dated Mar. 26, 
1862. l%e exors. believing this not to be a true 
codicil of deceased, asked for a citation on the 
legatees interested under it, calling on them to 
propound & prove it if they thought fit. The ct. 
1 ‘efused to issue this citation, but suggested that 
the exors. might proceed to prove the will in solemn 
form, cite the next of kin & the legatees under 
the alleged codicil to see the will proved. — In 
the Goods o/Bbnbow (1862), 2 Sw. & Tr. 488; 31 
B. J. P. M. &; A. 171 ; 0 h. T. 669 ; 20 J. P. 663 ; 
164 E. R. 1080. 

1100. .] — Where a testator left a will & 

two codicils & the exors. sought to propound the 
will with one codicil in order to raise the question 
as to vvdiether or not both codicils should be ad- 
mitted to probnto, on a motion for the appoint- 
ment of an administrator pendente We, the ct. 
admitted the will to probate in common fonn 
allowed the question as to the codicils to bo tried 
subsequently. — WAiNEWRiaHT r. Watnewrioiit 
(1894), 71 L. T. 265 ; 0 R. 562. 


C. Parties, 

(a) In General, 

1101. Who may be parties — Creditor of legatee 
under will.] — A. cxecukHl a will codicil, the latter 
in favour of B. B. survived A. A: died, having 
made a will, in which he appointed as exors. Sc 
r<‘8iduary Icgat^oes, pltfs., two of the exors. of A.’s 
wdll. B. at t lui time of ids death, was indebted to 
a certain bank, the alTairs of which were being 
wound up by two olllcial liquidators, appointed 
by the (5t. of Ph. Thcj ct. ordered a citation to 
issue to the oOlcial liquidators to sec proceedings 
in the suit as to the validity of th(J coaicil to A.’s 
will.-- -Dixon Sc Dickenson v, Allinbon, /n the 
Estate of Wilson (1864), 3 Hw. Sc Tr. 672 ; 11 
L. T. 427 ; 10 Jur. N. 8. 1242 ; 164 E. R. 1397. 

\\02, Legatee convicted of manslaughter of 

testator.] — The principle according to which a 
person who is guilty of feloniously killing another 
cannot take any benefit under that other person’s 
will is based on public policy. Sc applies ociually 
to a case of manslaughtc?r as to one of murder. 

A legatee who had been convicted of the man- 
slaughter of her testator was held to be rightlv 
dismissed from an action for probate of the will. 
Buch an order may ])roperly bo made luion an 
interlocutory proceeding. — In the Estate of Haul, 
Hall v. Kniout & Baxter, [1914] P. 1 ; 83 
L. J. P. 1 ; 109 L. T. 587 ; 30 T. L. R. 1 ; 68 
Sol. Jo. 30, C. A. 

To propound.] — See Sect. 0, sub-sect. 9, 
C. (6), post. 

To oppose.] — Sec Sect. 6, sub-sect. 9, C. 
(c), post. 

1103. Citation to see proceedings.] — A next of 
kin contesting a will propounded by an exor. may 
take out a decree citing all persons interested 
under the will “ to see proceedings. ”—41olvin 
V, h"RA8BR (1827), 1 Hag. Ecc. 107 ; 102 E. R. 523. 
AnnoUMHan FoUd. Ilatcllflo v, Barncn (1802), 20 J. I*. 2,32. 


PART IL SECT. 6, SUB-SECT. 9.— 
C. (a). 

L General rule.] — The rule that 
all partieB Intereated In the subject 
matter of a suit must be before the ct. 
should ou!t be relaxed, under eon. 
order 57, where the interests of justice 
manifestly require it. A suit was 
brought to set aside a will. A the 
penons interested under the will, as 
weU as those interested as next of kin 


r heir-at-Uw in the event of the 
111 being set aside, were made parties, 
be deft., M. 8.. one of the belrs-at-law, 
led subsequently to the institution 
f the suit ; — Held : that the suit 
lould bo revived against the repre- 
mtatlves of M. w** 

MELZER (1875), 6 P. K. 228. — 
m. Who may be parties^Heir'td- 
JVof entUUd to any of deteated*B 
ersonolfv.)— The beir-at-law, though 


he may not be entitled to any of the 
IMjrsoual estate of a deceased person, 
may fllo a petition to have an alleged 
wilf of doooased proved in solemn form. 
— ite Fox (1880), 20 N. B. II. S91.— 
CAN. 


n. -1 — The devisee of a 

portion of tho property under the will 
convoyed bis title to a third party. Sc 
by several intermediate oonveyanees 
it came to M., who opposed the decision 
I 2 
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Sect. 6. — H(W) prohttle is obtained : Siib-sect. 9, C. 

/ _\ /l. V ^ J •• A / JV ^ 1 

1i 64, Ascertainment of necessary parties — Some 
next of kin uncertain.] — ^An exor. being desirous to 
propound in solemn form, the lajst will of his testator, 
cited certain next of kin, but was unable to ascertein 
what other persons were entitled in distribution. 
The ct. under 20 & 21 Viet. c. 77, s. 24, ordered a 
subpoena to issue for the attendance of certain 
persons to be examined as to their knowledge of 
the members of the family, & the other next of kin 
of deceased. — In the Goods of Head, Siiepheard v, 
Beetham (1872), L. R. 2 P. & D. 384 ; 41 L. J. P. 
& M. 44 ; 30 .T. P. 503. 

1106. Striking out parties — When allowed — 
One of nine defendants abroad.] — In a probate suit, 
out of nine defts. on the record eight had been cited 
ik> had not appeared. The remaining one, who was 
resident in New Zealand, had not been served. 
The ct. at the hearing, allowed him to be struck off 
the record, & the case to proceed against the 
other eight defts. The ct. also allowed an affidavit, 
used on a motion formerly made in the suit, Sa 
sworn by a witness who had been subpoenaed but 
was unable to attend, owing to his being, at the 
time of the hearing, engage^d as a witness elsewhere, 
to be put in evidence, & treated the application 
as made before the trial under R. 8. O., Ord. 37, 
r. 1. — Drewitt V, Dhewitt (1888), 58 L. T. 684 ; 
52 J. P. 232. 

1106. Order adding or striking out parties — 
How made — Whether on Interlocutory proceeding.] 

— In ilie Estate of Hall, JTall v, Knight & 
Baxter, No. 1102, ayUe. 

{h) Hiyht to Propound a Will. 

1107. Necessity for Interest.] — A person cannot 
propound a will in which he has no interest either 
as exor. or legatee.-- Goodman v. Goodman 
(1754), 2 L(?o, 2 ; 161 E. R. 243. 

1108. — A pai’ty who has no interest 

under a will cannot propound it. — Pauton v. 
Johnson (1868), L. R. 1 }\ & 1). 519 ; 37 E. .1. P. 
& M. 67 ; 18 L. T. 923 ; 32 J. P. 679 ; IC. W. R. 
1192. 

1109. Who are Interested —Executor.]— (h hod- 
man V . Goodman, No. 1 107, nyde . 

1110. Legatee.] — Goodman v. Goodman, 

No. 1107, ante. 

1111. ^ Legal devisee not charged with any 

trust.] — A bill to establish a will against an heir- 
at-law may be maintained at the suit of a mere 
legal devisee not cliarged with any trust or duty 
under the will. — O olclouoh v. Bovse (1857), 6 
H. L. Gas. 1 ; 26 L. J. Oh. 256 ; 3 Jur. N. 8. 373 ; 
10 E. R. 1192, H. L. ; affg. 8. 0. stdt nom. Boyse 
V. Bossborouuh (1854), 3 De G. M. & G. 817, 
L. O. & L. JJ. 

jinfiotationa : — ^Folld. Lovet t v. Lovett (ISAfi), 3 K. & J. 1. 

Retd. JonoB V. Gw'firory (1863), 33 L. J. Ob. 079. 

-.] — See, now, I^and Transfer Act, 
1897 (c. 65), s. 1 (1) (n^poalod by I^w of Pi’operty 
Act, 1922 (e. 16), s. 156 (11)); Administration 
of Estat^es Act, 1925 (c. 23), s. 1 (1). 

1112. Whether object of unenforceable 

wish.] — A testator appointed his wife universal 
lep^atee. The will continued : “ It is my earnest 
wiflli & desire that my wife should during her life- 


time pay out of my estate to my sister . . . the 
sum of 30». each & every week ” ; — Held : this 
expression of a wish did not amount to a precatory 
trust or direction to pay, & gave to the sister of 
testator no interest to propound his will. — 
Dobie V. Edwards (1911), 80 L. J. P. 119 ; 27 
T. L. R. 464. 

(c) Right to Oppose Will. 
i. In General. 

1113. Necessity for interest.] — A next of kin, 
being assigned to declare whether, or not, she 
opposed scripts A. B. & C., a will with two codicils, 
“ or any or either, & which, if any,” declared she 
opposed 0., the second codicil, on the face of which 
she had no interest : — Held : on a suggestion, 
contained in her affidavit of scripts, that other 
intennediate papers had been executed by testator, 
& were in existence, she had interest sufficient 
to entitle her to oppose C., but she must declare 
whether she opposed A. & B. 

A next of kin, gua next of kin, cannot oppose a 
paper without some interest, however small or 
remote. — Baskcomb v. Harrison (1849), 2 Rob. 
Eccl. 118 ; 7 Notes of Oases, 275 ; 14 L. T. O. S. 
295 ; 13 Jur. 1012 ; 163 E. R. 1262. 

Annotation : — Conid. HinseRion v. Tucker (1862), 2 Sw. & Tr. 

596. 

1114. .] — Before a person is permitted to 

contest a will he may be called upon by the pro- 
pounder to show his interest ; but when two con- 
test a will, neither can call upon the other first 
to show his interest. — Hingeston v. Tucker 
(1862), 2 Sw. & Tr. 596 ; 31 L. J. P. M. &, A. 91 ; 
7L.T.337 ; 164 E. R. 1129. 

1115. Bare possibility of interest sufficient.] 

— ^The bare possibility of an interest is sufficient 
to entitle a party to oppose a testamentary paper. 
— Kipping & Barlow v. Ash (1845), 1 Rob, Eccl. 
270 ; 4 Notes of Cases, 177 ; 9 Jur. 642 ; 163 
E. R. 1035. 

Annotatinns : — Consd. Crispin v, Doglioni (1860), 2 Sw. & Tr. 

17. Refd. Dixon & DicKonson v. Allinson, in the Estate of 

Wilson (1864). 3 Sw. & Tr. 572. 

1116. Who are Interested — Creditor.] — It is not 

competent to a creditor to dispute the articles 
of a will. — Burroughs v. Griffiths (1754), 1 
l^c, 544 ; 161 E. R. 201. 

Annotation : — Folld. Meiizios v. Pulbrook & Ker (1841). 

2 Curt. 845. 

1117. .] — A creditor, qua creditor, 

not allowed to oppose a grant of probate of a will 
te the exor. according to the tenour. — Menzies 
V. Pulbrook & Ker (1841), 2 Curt-. 845; 1 

Notes of Cases, 132 ; 103 E. R. 605. 

Annotntum : — Retd. Hawke r. Wedderbumo (1868), L. R, 1 

P. & D. 594. 

1118. Beneflciary under former will.] — A 

party benefited under a former will, which does 
not appear, cannot be admitted a contradictor to a 
subsisting will. — Thompson v. Waldram (1821), 
3 Phillim. 684 ; 161 E. R. 1422. 

1119. Next of kin.]— Baskcomb v. Harri- 

son. No. 1113, ante. 

1120. Party entitled to personalty under 

law of testator’s domioil.] — The law of the domicil 
of a deceased person governs the succession to his 
personal property. Where, therefore, in a foreign 
ct. upon tlie death of a person domiciled in the 
country where that ct. had jurisdiction, C. 


of the Judge of probate Betting the will 
aside : — Held : M., as “ parUcB inter- 
ested.** were oompetent partioB, & 
clearly entitled to be heard, even 
though ** parties interested ** wore not 
HpeomoaUy mentioned among those 
to be cited. — ^Br.HiLL*8 Estatic (1901), 
34 N. S. R. 494.— CAN. 


PART 11. SECT. 6, SUB-SECT. 9.— 
C. (0) I. 

1110 1. Who are interested — Next of 
hin.} — Pltfs. propounded a will under 
whioh they took the whole estate, & 
were named as executors. Deft., one 
of several next of kin, contested its 
validity. The other next of kin also 


disputed the will, but iii*ere not acting 
in concert with deft. : — Held : the 
other next of kin should be made 

P arties. — C ornell r. Smith (1890), 14 
R. 275.— CAN. 

o. Person dispvting teslalor*s 

right to deal with pnrgieng — Without 
claiming any pari of %i.}— A penon not 
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claimed to be the natural son of H. C. deceased, 
& as such natural son to be entitled by the law of 
that country to inherit his fatW’s property, &> 
alleged that ^ father was of a particular station in 
society, which circumstance allowed of such a 
claim by a natural son, that the father had died 
domiciled in the country, & had ^ed intestate, 
& the foreign ct. found all these allegations in his 
favour : — Held : the Probate Ct. in this country 
was bound by the judgment of the foreign ct. 
& had, therefore, rightly admitted C. to be heard 
as contradictor to a will set up in this country as 
having been made by H. C. disposing of his personal 
property here. — Doglioni v, Crispin (1806), 
L. K. 1 H. L. 301 ; 35 L. J. P. & M. 129 ; 15 
L. T. 44, H. L. ; affg, S. C. suft nom. Crispin v. 
Boguoni (1863), 3 Sw. & Tr. 96. 

Annotations: — Apld. Be Trufort, Traflord v. Blanc (1887), 

36 Oh. D. 600. Raid, l^einborton v. Hughes (1809), 1 

Ch. 781 : lie Martin, Loustolan r. LoustiUan. [1000] P. 

211. 

Conflict of Law in relation to succession to 
movables generally, aec Conflict op Laws, Vol. XI., 
pp. 365 ct seq. 

Compare Nos. 30.31, 3032, posU 

1121. Proof of interest — Who may call for — 
Propounder.] — Hingeston r. Tucker, No. 11 M, 
ante. 

1122. Other opposer.] — Hingeston 

V. Tucker, No. llli, ante. 

1123. Time for.l — A caveat was warned by 

the widow of a deceased, & defte. appealed Ihertdo 
as universal devisees &: legatees of the estate of 
A. B., the universal devistje & legaUnj of the whole 
estate of deceased. IMtf. therc^upon declart»d, 
aJle^ng an intestacy. Defts. pleaded propounding 
a will, wliereof A. B. was sol<! extrix. & universal 
legatee. On motion for an order to amend the 
pleas by tkdting forth how they di‘rived their 
inUTest : —Hcld : it wiis too late for pltf. to call 
upon defts. to set forth their interest after the 
declaration had been deliv(;red. — Inkson r. 
Jeeves (1H63), 3 Sw. & Tr. 39 ; 32 L. J. P. M. & A. 
69 ; 8 L. T. 173 ; 27 J, P. 264 ; 1 1 W. B. 350 ; 164 
E. II. 1186. 


Bell v. Armstrong (1822), 1 Add. 365 ; 162 
£. B. 129. 

winnotoft'ona .•—^nid. Morrywnathcr r. Turner (1844), 3 

Curt. 802. Reid. Hatelifle & Dunkwortb v. Bamos (1862), 

8 Jur. N. S. 313. Mentd. Bealo v. Beale (1874), 43 

L. J. P. & M. 70. 

1128. .] — A legatee who had received 

a legacy under a will not allowed to call in the 
probate, not having brought in his legacy. 

It is the practice of the ct., founded upon obvious 
reasons of justice, that a legatee cannot put an 
exor. upon proof of a will unless ho brings in the 
legacy ho may have received under the will ; 
if for no otlier object, it would serve to test his 
sincerity in opposing the will whether his opposi- 
tion proceeded from a real doubt as to its validity, 
or was mertdy vexatious (Sir H. Jennbr Fust). — 
House v. Norton (1852), 18 L. T. O. S. 280. 

1129. Power of court to compel legacy to be 
brought in — Legacy paid to infant legatee.] — An 
exor. after taking probate of the will, paid to 
a minor the amount of her legacy under it, & 
received her discharge ; such legatee subseciuently 
citing him to bring in the pixibate & prov'o the will, 
the exor. prayed the ct*. to order tlie money so pai(l 
to be brought int^> the Bogislry : — Held : t he 
acknowledgment/ of a minor not being a valid 
discharge, the ct. could not Consider* the payment 
os that of a lc*gac‘y. & constiqimntly could not 
compel the party to bring the money so paid into 
ci.“ CiooDAKD r. Nokton (1846), 5 Notes of Oases, 
76 ; 8 L. T. O. S. 216 ; 10 Jur. 1064. 

(d) JjOss of night to Oppose Will. 
i. Jig Admissiofi. 

1130. By predecessor In title.] — An heir-at-law 
in )iis answer to a bill to establisii a will, admitted 
that the will was wh‘11 exeeut-c'd, & the sanity of 
ti‘8tator. Th(‘ heir dit‘d, ^ tlu^ bill was revived 
against liis brother, who disputed the execution 
of the will, & the sanity of testator : — Held : the 
ct. would not allow liiiu to do so. — Livbsey v. 
llAUDiNO (1830), as reported in Taml. 460; 48 
E. H. 183. 

1131. .] — If, in a suit to establish a will, 

the heir admits tht5 will, & dies btdore the hearing. 


ii. Oh CondUiona. 

1124. Leave to oppose on conditions ~ Legacy 
already received to be brought in.] — Pyefinch v. 
PAiJtfORE (1767), cited in 1 Add. at p. 374 ; 162 
E. R. 132. 

Annotation : — Reid. Boll v. Armtttroiig (1822), I Add. 365. 

1125. .] — Ashby v. Hay & Tiiralk 

(1768), ciU^d in 1 Add. at p. 374 ; 162 E. R. 132. 

Annotation : — Retd. B<‘11 v. Armtitrouff (1822), 1 Add. 365. 

1126. .] — Leogbv. Bbookman (1777), 

c ited in 1 Add. at p. 374 ; 162 E. B. 132. 

Annotation : — ^Re!d. Hell v. Amistrooa (1822), 1 Add. 365. 

1127. .] — A next of kin who has 

acquiesced in probate taken in common form 
has even received a legacy due to him under the 
wrill may still be at liberty to call in such probate 
& put the exor. on proof of that identical will 
per ieatca, hrst bringing in the legacy so received. — 


the derivative heir is bound, & the will need not 
be proved. Hohinson v. Cooj*kii (1831), 4 Sim. 
131 ; 58 E. U. 50. 

1132. N. i'. Lock v. Foote (1833), 4 Sitn. 132 ; 
58 E. K.51. 

1133. Whether Infant successor bound.] — 

Slekman V. Slkeman (1772), 2 Dick. 787 ; 21 
K. li. 477 ; atib nom. Sleeman v. Angovk, 4 
Sim. 133, n., L. (’. 

A nniftation Lock r. FiioU) (1833), 4 Slin. 132. 

.] — An hcdr-al-law admits the 
wifrof his ancestor in a bill Hied by him for carrying 
into execution the trusts of sucdi will, A. afterwards 
dies bedore the hearing. The ct. will not establish 
the will on such admission, against the heir of 
such heir, whc» is an infant. It must be rcigularly 
proved against him.— Thorns v. Bowykr (1835), 
4L. J.tJh. 68. 

See, generally i Estoppel, Vol. XXL, pp. 306 el seq. 


rlaiming any of tho proportr of 
testator, but disputing the right of 
testator to deal with oortain property 
as his own, has not snch an interest in 
the estate of testator as entitles him 
to come in oppose the grant of 
probate. — Abhtram Dabs v. Oopal 
Dass (1889), I. L. Ii. 17 Calc. 48.— 
IND. 

p. Judgment creditor alleging 

fraud ,] — A Judgment-creditor who, but 


for tho will, would in exc»cuUon of bis 
decree have a right to selxo tho pro- 
perty or that share of it which should 
desc^end to his debtor. Sc who aliogcs 
that tho will has been si*t up fur the 

K urpose of defrauding the creditors, 
I a pc^rson ciaimiug an interest in the 
estate of the deceased. Sc has a locus 
standi in opposing the grant of probate. 
— Kishen Dai v. Satyendra Natm 
Dutt <1901), 1. Is. H. 28 Calc. 441.— 
WD. 


PART II. SECT. 6, SUB-SECT. 9.— 
C. (0) ii. 

1124 i. JAare to oppose on conditions 
— l^teoary already received to be braugM 
in. ] — A legatee to whose wife a portion 
of the legacy has, at his request, been 
paid must bring into ct. tho amount so 
paid before he can contest the validity 
of the will.— /n the Goods of RuSBELL, 
llvmhL V. Keenan (1870), 16 W. It. 
472.— IR. 
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Sect, 6. — How prohate ia obtained : Subject 9, C. 
id) ii., m. & iv.^ dc (e) i ] 

ii. By Acquiescence, 

1185. What operates as a bar — Acquiescence — 
Renunciation of administration with will annexed 
by legatee.] — legatee, having renounced adminis- 
tration cum teatamento annexo, is not barred thereby 
from contesting the validity of a will. — Gascoyne 
V, Chandler (1755), 2 Lee, 241 ; 101 E. R. 327. 

1186. Declaration by next of kin of 

intention not to oppose— Declaration not acted on.] 
— A next of kin who has declared that she will not 
oppose a will, may retract that declaration if she 
has not acted upon it. — ^Wright v, Rutherford 
(1750), 2 Lee, 292 ; 101 E. R. 345. 

Annotation: — Re!d. Hinfirestoc v. Tucker (1802), 2 Sw. & Tr. 

5»6. 

1187. Receipt of annuity.] — Core v. 

Spencer (1790), cited in 1 Add. at p. 374 ; 162 
E. R. 132. 

Annotation : — Conid. Bell v. Armstrone: (1822), 1 Add. 365. 

1188. By agent — Attorneys of executor 

withdrawing from suit.] — The attorneys of an 
extrix. having withdrawn from the suit after 
propounding an alleged will & suffered a next 
of kin to take administration : — Held : in the 
circumstances not to bar that extrix. from calling 
upon the next of kin to bring in the administration 
& repropounding tlie alleged will. — Trower & 
Smedley V, Cox (1822), 1 Add. 219; 162 E. R. 
70. 

1139 , Wilful negligence.] — This is an 

application on behalf of R. against B. the 
residuary legatee for life, & administratrix with 
the will annexed, of E. whilst living the universal 
legatee A administratrix of T., to show cause 
why such administration with the will annexed 
of T. should not bo revoked, & the administra- 
tion granted to him ; in otluT words, the 
object is to^ put her on i>roof of tlie will. This 
application is founded on an allldavit of R., that 
ho was In N<^w Houtli Wales when the administra- 
tion was granted ; that he did not hear of these 

S roceedin^s until 1819 ; that ho arrived in 
Ingland in ])cc. of that year ; w’as soon after- 
wards taken ill & unable to make inquiries ; but 
that ho has since made them, &; finds sufficient 
ground for contesting the validity of the will in 
question; that Ifi. is since deaci ; that lier will 
has been piDved, & he prays that- Mrs. B. may be 
called uiion again to prove tlie. will of T. What 
are the gitnmds which would warrant mo in 
opening the cose ? If there liad been any fraud 
or contrivance, or collusion, in taking out the 
process, of course that would bo sufficient, for no 
person sliould bo allowed to take advantage of his 
own fraud. I think complainant is barred by his 
own wilful negligence ; h the ct. would run the 
risk of committing injustice if it allowed him to 


Administrators. 

proceed (Sir John Nioholl). — In the Goods of 
Robinson (1821), 3 Phillim. 611 ; 161 E. B. 
1400. 

1140. Whether delay necessarily 

negligence .] — In the Estate of Williams, Williams 
V. Evans, No. 3032, post. 

Knowledge of former proceedings 

relating to wlU.V- Sub-sect. 9, O. (d) iv., post. 

1141. Receipt of legacy — Whether an 

absolute bar.] — ^Beil v. Armstrong, No. 1127, 
ante. 

1142. Whether next of kin barred.] — 

Merryweathbr V. Turner, No. 1006, ante, 

1143. By minor.] — Goddard v. Nor- 

ton, No. 1129, ante. 

1144. Delay — Seven years.] — A., as exor. 

of B., cited to bring in the probate, taken in 
common form, of her will, seven years before, by 
A., & to prove the will per testes^ at the instance 
of C., as the representative of D., mother & sole 
next of kin of B. A., who appeared under protest, 
dismissed with costs : — Held : it was only com- 
petent to C. [residuary legatee named in the will 
& administrator with will annexed of D.] to do, 
in the premises, what D., if living, could have done. 
I). if living could not have cited A., in effect, as 
cited by C. — Braham v. Burchelt. (1826), 3 Add. 
243 ; 162 E. R. 468. 

1145. Whether next of kin barred.] — 

Merryweather V. Turner, No. 1066, ante. 

1146. Who bound by acquiescence — Whether 
next of kin.] — Ricilabdson v, Claney (1802), 2 
Phillim. 228, n. : 161 E. R. 1128, n. 

Annotaiions : — ^Refd. Newell v. Weeks (1814). 2 Phillim. 

224 ; llatclillo & Duckworth v, Barnes (1862), 8 Jur. N. S. 
313. 

1147. .] — ^Merryweather V. Turner, 

No. 1066, ante. 

1148. Party claiming under party acqui- 

escing — Residuary iegatee & administrator with wiii 
annexed of next of kin.] — Braham v. Burcuell, 
No. 1144, ayitc, 

iii. By Lapse of Time, 

1149. Time no bar.] — Probate granted in 1808, 
of an imperfect codicil, revoked. — Satterthwaite 
V. Satterthwaite (1818), 3 Phillim. 1 ; 161 E. R. 
1240. 

Annotation : — ^Beld. Merryweather r. Turner (1844), 8 Jur. 
2J»5. 

1150. .] — Probate of an imperfect codicil 

which hod been granted in 1807, revoked [in 
1820]. — Finucane V, Gayfere (1820), 3 Phillim. 
406; 161 E. R. 1366. 

1161. .] — Bell v, Raisbeck (1844), cited 

3 Notes of Oases, at p. 64, P. C. 

Annotation: — Consd. Merryweather v. Turner (1844), 3 
Curt. 802. 

1162. Security for costs ordered.] — On 

motion made for a decree calling upon the exor. 


PART II. SECT. 6, SUB-SECT. 9.— 
G. (d) ii. 


1141 I. What opfraic8 as a l*ar — 
Receipt of leifocy ,} — An heir at law 
taking a loffaoy under a tesUmont, 
oanuot ehalleutfe the bequest of an 
horltablo bond made in such testament 
to bis prejudioo. — Louden v. Louden 
(1811), Hume, 23.— SCOT. 


q. Whether delay neceaaarily ac- 
Quiescence — By mitiors.] — The ct. 
will oxeroiso great caution in deolariufr 
mill & void, by reason ot undue 
execution, a will which has i>eoii duly 
registered & acted upon, but will not 
refuse relief to the heirs oh inieeUUo 
ot the deceased if there has been no 
aoquiesoenoe on their part. The fact 


that they have not instituted their 
aotiuii till ten years after the rogristra- 
tion of the will. Is not sufHoiont proof 
of such aoquiesoeuoo if they wore min ora 
at the time of such registration, 8c 
instituted prooeedinGrB within a reason- 
able time after they became of ago. — 
^ HaUIT V. SOHOLTZ 
(1897), 14 S. C. 483.— S. AF. 

PART 11. SECT. 6. SUB-SEOT. 9.— 
C. (d) iii. 

1149 i. Time no bar .] — Lapse of time, 
short of 30 years, is not per ee a bar to 
the risrht of the next ot kin to demand 
proof of a will in solemn form, but may 
be a bar taken in ooujunotion with 
othw oiroumstanocs, 8c the onus of 
showing that there are such otroum- 


stanocs lies upon the exors. — Re Goodk 
(1800), 11 N. S. W. Eq. 281; 6 

N. S. W. W. N. 121.— AUS. 

1149 ii. .}— The last will of H. 

' was proved before the registrar of 
j probate. The will was acted upon, 8c 
remained imquestioned for a period of 
, twenty-four years, when, after the 
! death of the witness on whose oath it 
I was proved, it was set aside on the 
I testimony of the remaining vritness, 

I M. H., K his brother : — : after 
' the long lapse of time, it was im- 
. possible to accept the evidenoe of 
M. H. 8c his brother — ^both being 
interested parties — to establish the 
invi^dity of the will. — Re 
Ebtatb (1901), 34 N. 8. K. 494.— 

' C2AM. 
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Part II.— Peobatb and Letters of Administration. 


of a will» of whic^ probate had been granted in 
18359 to prove the same per Usaies^ otherwise to 
show cause why the probate should not be 
revoked, etc., the ct. granted the motion on 
security being ^ven for costs in £100 A; observed, 
there was no limitation, as to time, in requiring 
a will to be proved in solemn form . — In the Qooda 
of Topping (1863), 2 Rob. Eccl. 620 ; 163 E. R. 
1434. 


iv. Effect of Former Proceedings* 

1158. Opposer with knowledge of former pro- 
cee^ngs.] — Held : next of kin to be barred from 
calling in^ a probate from the circumstances of 
their having been conusant of a prior suit, in 
which the validity of the same will had been 
contested by other parties. — Newell v. Weeks 
(1814), 2 Phillim. 224 ; 161 E. R. 1126. 

Annotations: — Consd. Menywoathor v. Turner (1844), ^ 
Curt. ^2* Apld. RatclilTe v. Bamos (1862), 2 Sw. & Tr. 
486. Diftd. Wjtcherloy v. Andrews (1871), L. 11. 2 
P. & D. 327 ; Young v. HoUoway, [1895] P. 87. Refd. 
Boll V, Armstrong (1822), 1 Add. 365 : Haylu v. Hasted 
& Pierson (1836), 1 Curt. 236. 

1164. Though not cited — & not inter- 

vening.] — A next of kin, though not cited to sec 
proceedings, A not having intervened, if in fact 
cognisant of a suit between the exor. of a will A 
other next of kin, ending in the establishment of 
the will, is not at liberty in any way to oppose 
probate of such will being taken ; A where, on a 
verdict, the ct. had pivnounced fora will, A a next 
of kin 80 situated had entertid a caveat, the ct. 
directed probate to issiu! in spite of the caveat, A 
condemned the next of kin in costs. — Ratcliffe 
V, Barnes, 2 Sw. A Tr. 4S(i ; 31 J,. J. p.M. 

A A. 01 ; 6 L. T. 058 ; 20 ,1. P. 232 ; 8 .lur. N. S. 
313 ; 104 K. K. 1085. 

Anwtiations VVyteliorley r. AikIivws (1871), L. K. 

2 P. & B. 327. Reid. Young v. Ilulluway, (18951 P. 87. 

1165 . — A next of kin, although 

not cited to see proceedings, A not having inter- 
vened, is bound by a decree in a suit in which a 
will is contested by other next of kin, if he was 
cognisant of the suit A had an opportunity of 
intervening. But this rule does not apply to a 
case where the parties te tiie suit compromiwj, A 
the decree is founded on the <;ompromise. The 
ct. having pronounced for a will in consequence of 
a compromise between the parties contesting it : — 
Held: a next of kin who was no party to the suit, 
although cognisfint of it, not to be barred by the 
decree from instituting a fresh suit for the revoca- 
tion of probate. — Wytcherley v. Andrews 
(1871), L. R. 2 P. A D. 327 ; 40 E. J. P. A M. 67 ; 
25 L. T. 134 ; 35 J. P. 652 ; 19 W. R. 1016. 
Annotations: — CoDid. Y'oung v. Holloway, [1895] P. 87; 

^ Lart, Wilkinson r. Blados, [1896] 2 Ch. 788 ; Birch v, 
Birch, [1902] P. 62. Zl^ld. He King, Jackson t>. A.*0., 
[1917] 2 Ch. 420. 

1166. Fresh facts appearing after termina- 

tion of proceedings.] — -An exor. having propounded 
papers in an allegation which was rejected, A i 
a dmi ni s tration being thereupon decreed to the I 


next of kin ; a legatee cannot be allowed to call 
in such administration, in order to repropoimd 
the same papers, unless he can bring in an admis- 
sible allegation, A show by afiddavit that the facts 
have come to his knowledge since the rejection of 
the former allegation : in which case semble even 
the exor. might repropoimd them. 

An allegation repropounding two unfinished 
papers rejected, the facts not being sufficient to 
rebut the adverse presumption of law : A the 
administrator who appeared under protest dis- 
missed with costs. — WOOD V, Medley (1828), 
1 Hag. Ecc. 645 ; 162 E. R. 705. 

Annotation : — ^Refd. Haylo v. Hasted A Piuraon (1830), 

1 Curt. 236. 

1157. Suit compromised.] — W ytcherley 

V. Andrews, No. 1155, a?itc. 

1158. Where no right to intervene in 

former proceedings.] — A person who is not a party 
to proceedings in the Probate Div. in which the 
validity of a will is questioned is bound by the 
result only if ho was cognisivnt of the proceedings 
A had a right to intervene. 

An action was brouglit for rovocation of j[irobate 
of a will which the ct. in a provious action had 
held to bo valid. Pltf. was (jognisant of, A had 
assisted pltf. in the previous action ; but, according 
to his affidavit, he had not then, so far as he knew, 
any interost in the suit A could not, therefore, 
have intervened. His case was that the will 
which had been declared void was a forgery, A 
that he was a legatee under an earlier will whicli 
there had been a conspiracy to suppress, but that 
these fa(*ts liad only come to Ids knowli^dgo since 
the provious action. It appeared that the earlier 
will was not likely to bo produced at the trial : — 
Held : pltf. was not bound by the r<?8ult of the 
previous action, A the action brought by liitn 
ought not to bo dismissed os frivolous. — Young i\ 
Holloway, [1895] P. 87; 64 L. J. P. 55; 72 
L. T. 118 ; 43 W. R. 429 ; 11 T. L. R. 128 ; 11 

K. 696. 

Annotation :— ConMd, He Lait, Wilkiiimm v. BIuUuh, [1890] 

2 Ch. 788. 

Opposer party to former proceedings — In diflerent 
capacity — Heir-at-law Joined as next of kin.] — See 
No. 1067, ante, 

(e) Parties Interested in Real Estate* 

Sec Supreme Court of Judicature (Consolidation) 
Act, 1025 (c. 49), Sched. V., Part II. 

i. Where Testator died before 1898. 

1169. Citation — Whether necessary.] — French 
V. Baron (1740), 2 Atk. 120; Emiierlky v * 
Trev ANION (I860), 4 Sw. A Tr. 197 ; Comer v* 
Parnell (1867), 36 L. J. P. A. M. 81. 

1160. When allowed.] — Nichols v * Binnh 

(1868), 1 Sw. A Tr. 19; Talbot v. Thaiiernr 
(1861), 25 J. P. 104 ; Lister v* Smith (1862), 

3 Sw. A Tr. 53 ; Domvilus v* Bomvillb (1866), 

4 Sw. A Tr. 17 ; Moore v* Hoixiatb (1866), 

L. K. 1 P. A D. 101 ; Campbell v* Lucy 


PART 11. SECT. 6, SUB-SECT. 9.— 
C. (d) iv. 

r. Whether opposer estopped — Op- 
poser cited in former proceedings*}^ 
A ponon, altbouah cited to see pro- 
ceedings* la not estopped by judffmont 
therein aa the result of a compromiae, 
to which be waa not a party, A of 
which he knew nothina ; A he la not 
uatopped from qneationing the validity 
of a will proved in aolemn form aa the 
reault of such verdict A oomprouiiae. — 
Ritchie e. [1902] 2 I. IL 

a. —— — - — .] — An action waa 
by the exora. of tesUtor to 
ea t jUM iah a will aipainat four of hia next 


of kin. Two othera, next of klu A 
legatoea, one of whom waa a inluor, 
aKud alxteen yuara, outorea cuiveutM, 
A were cited to ace procoodiuga. They 
entered appearanoea, but the aolr., 
who entered the caveat A an appear- 
anoe for the minor did not atate in 
either that aho waa a minor. The 
remaining next of kin entered an 
appiMirauoe aa intervoniont. At the 
trial a oomprouiiae waa entered into 
with thrtx) of defta., who withdrew 
their piriaa in oppoaition to the will on 
terma, A the trial proceeded ogainat 
the fourth deft., who had served notioc 
to crosa-examine only, A resulted in a 
verdict A judgment for pitfis., ostab- 
lishh^ the wiiL The cited paitiea 


were reprMaontod at tho trial by 
counael A soir., the minor did not apply 
for leave to Intervouu. A tho action 
waa allowed to proceed without ohjeo- 
lion. They made no applloatiou for 
a now trial, but brought an action 
against tho exora. to establish an 
earlier will, under which they would 
take Homowhat larger legacies than 
under the will which had lieen eatab- 
liahed. On a motion by the exora. to 
atay the aiMM>nd action : — Held : pltfa. 
were bound by tbe reault of tho Drat 
action. A tbe aecf>rid action muat be 
stayed, A the minority of one of pltfa. 
made no difference. — ^MKCKienY v. 
Brown, li90GJ 2 X. R. 437.— IR. 
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Sect 0. — How probate is obtained: Svh-aecl, 9, 6’. i 
(e) i. ii., (/), D. (g), (b), (c), (d), (ej ( /)■] | 
(1871), L. R. 2 P, & D. 209; Kennaway v. 
Kennaway (1876), 1 P. D. 148. ! 

1161 . Heir-at-law out of Jurisdiction.] 

— ^Mabtin V, Harding (1864), 11 Jur. N. S. 118. 

1162. Who may be cited.] — Wyman v. , 

Ashwell (1860), 4 Sw. & Tr. 196 ; Jones v. I 
Jones (1882), 7 P. D. 06; Ward v. Huckle | 
(1887), 12 P. D. 110. ! 

1163. Practice.] — Peacock v. Lowe (1867), i 

L. II. 1 P. & D. 311 ; Campbell v, Lucy (1871), I 
L. R. 2 P. & D. 209 ; Kennaway v. Kennaway 1 
(1876), 1 P, D. 148. I 

ii. Where Tcaiaior died after 1897. I 

1164. Compared to next of kin.] — Exors., who j 

ai’e also residuaj*y legatees, are in the same position, | 
as to costs, as any other party who unsuccessfully , 
I)ropounds a will. Where exors., who were also j 
named as residuary legatees, had ample oppor- ! 
tunitics of forming an opinion as to the testa- I 
raentary caiiacity of deceased, A, acting upon ! 
ilieir opinion, propounded a will or wills, which, 
in the result, were pronounced against, after ' 
verdict of a jury, on the ground of tc^stamentaiy i 
incapacity A want of knowledge A approval of ! 
the conticnts : — Held : not only was this a case in i 
which their costs should not be allowed out of | 
the estate, but, following the general rule that | 
costs follow the event, they should pay the costs i 
of d(dt. ; but not of any of the parties cited, . 
whose interests were i)ractically identical with I 
thosii of deft. j 

A considerable change was effected in the ' 
position of the heir-at-law by Land Transfer Act, : 
1897 (c. 65). llis position is practically that of i 
the next of kin ; A practically the heir-at-law ■ 
A all the other persons who benelit by an intestacy 
wore lighting in the same interest, as. A, so far i 
as they took any steps at all, in sujiport of deft. ^ 
I see no reason why they should not have joined 
in supporting deft., A so fought the case as a 
whole. It would be unreasonable to saddle pltfs. 
with any but deft.’s costs (Gorell Barnes, J.). — 
Twist i;. Tye, (1902] P. 92 ; 71 L. J. P. 47 ; 86 
L. T. 269 ; 18 T. L. R. 211 ; 46 Sol. Jo. 177. 
Annotation : — Apld. Pago r. WlUlaiiiHoii (1J)02), 87 L. T. 

146. 

( / ) Hffcct of Non-Appearauev, 

1165. No party having Interest before court.] — 
When there is ixo party before t he ct. who has an 
interest in supporting a testamentary paper 
propoundt^d, the ct.. will require the appearance 
of such a paHy. — R e]>miia. v. Rkdmill (1820), 

3 Phillim. 410 ; 161 K. R. 1368. 

1166. Defendants — Executor of will already 
proved- Probate revoked.] — A citation was person- 
ally served upon the exor. A univeiml legatee, 
named in a will of deceased, calling upon him to 
bring into the registry tlie pix)baU‘ of it which had 
been grantt^d to him, A to show (*ause why the 
probate should not be ixivoked A declared null A 
void, A the will itself declared null A invalid. The 
probate was biought into the ix*gistry, but no 
lippearauco entered to the citation. * The ct., 
altnoui^h there was no evidence before it as to the 
invalidity of the will, revoked the probate* granted, 
A ordered probato of an earlier will to issue in 
common form to the exor. named therein. — 
Crosby t\ Noton (1867), 36 I.. J. P. A M. 55; 
16 L. T. 153 ; 31J. P. 407 ; 15 W. R. 775. 
Annotation : — Apld. /« the OtHtds of DeimiH. I181MM 1*. It* I, 

1167. Whether court will allow proof of 

execution of will by affidavit — R. S. C., Ord. 37, r. l.i 

— Cook v. Tomlinson, No. 958, ante. 


1168. Plaintiff — Restoration of cause on terms.] 

— ^Where, for a reason explained to the ct., pltf. 
was not represented at the hearing of a probate 
suit, A applied within six days from the date of 
jud^ent for leave to restore the cause, the ct., 
in granting the application, made it a condition 
that pltf. should, before a certain day, pay the 
costs of deft, as between solr. A client, A directed 
that, if he failed to do so, the judgment against 
him should stand. — Cudworth v. Hayward 
(1896), 75 L. T. 456. 

D. Practice. 

(a) Place of Trial, 

1169. General rule.] — ^Application on behalf of 
pltfs. to direct a cause to be tried at the coming 
assizes at D. refused. There is no similarity 
between the position of a pltf. here A his common 
law right to lay the venue where he pleases. A 
testamentary suit is at large, A ought to be tried 
before the judge in the Ct. of Probate, though he 
has a discretionary power to send an issue to be 
tried before a judge of assize. — Cooper A Sparks 
r. Moss A Moss (1858), 1 Sw. A Tr. 143 ; 31 
L. T. O. S. 284 ; 6 W. R. 866 ; 164 E. R. 667. 

1170. Change of venue — Power of registrar to 
order.] — The registrar, in a suit for revocation of 
probate, has no power to order the venue to be 
changed, A to direct that the suit be removed 
from this ct. to be tried at the assizes. — L ancaster 
V , Brook (1889), 14 P. D. 80 ; 58 L. J. P. 67 ; 
60 L. T. 080 ; 53 J. P. 343 ; 37 W. R. 768. 

1171. At instance of party on whom onus 

of proof.] — In a probate suit, where the nominal 
pltf., who was claiming an intestacy, had inserted 
tlie place of trial in his statement of claim, defts., 
who wore propounding a will of deceased A upon 
whom the onaa of proof at the trial would lie to 
establish that will, applied upon summons to 
change the venue from the assizes to Middlesex, 
A Butt, J., made the order. Upon pltfs. appeal- 
ing, upon motion, to set aside the order : — Held : 
the order was right ; the venue should stand 
changed, A the case should come on for trial iu 
this ct,, the more esi^ecially as there appeared to 
Butt, J., a doubt as to whether the case could 
be conveniently disposed of at the approaching 
assizes. 

From this order i)ltfs., upon special leave given, 
appeaU*d to the Ct. of Appeal ; whereupon the 
Lc)rd Justices, after consulting the learned judge 
api)ointed to preside at the assizes in question, A 
having as(*ertained from him that the cause list 
was a light one, A that the case could, without 
difficulty, bo disposed of at the approaching 
assizes, A that Butf, J., was under a misapprehen- 
sion in supposing that it could not, directed the 
case to be so tried ; A ordered accordingly. — 
Jackson v. Braithwaite (1890), 63 L. T. 231, 
C. A. 

1172. Discretion to send case to assizes.] — 

Cooper A Sparks v. Moss A Moss, No. 1169, 
ante. 

1173. When exercised — In special circum- 

stances only,] — (1) In a suit for revocation of 
probate deft, is the party who should deliver the 
issue A move for directions as to the mode of 
trial. 

(2) The ct. will not direct an issue to be tried at 
the assizes unless reasons for so doing appear on 
affidavit. — Brandretii t*. Brandreth (1862), 
2 Sw. A Tr. 446 ; 31 L. J. P. M. A A. 163 ; 6 
L. T. 335 ; 26 J. P. 567 ; 10 W. H. 672 ; 164 
E. U. 1069. 

AunotaHon : — An to (i) Afld, Jackuou v. Biaitliwaite <1890). 

63 L. T. 831. 
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1174. Grounds for exercise — ^To save 

expense or delay.]~In order to save expense & 
delay, the ct. generally allow issues in a 
test^entary suit to be tried at the assizes. 
When, however, the suit was for revocation of 
probate, & there had been great delay in calling 
m the probate, & the property of deceased was 
large, the ct. considered those circumstances 
sufficient ground for refusing an application by 
pltf. opposed by deft., that the issues should be 
tried at the assizes, but ordered that deft, if 
successful should not be allowed more costs than 
he would have been entitled to if the issues had 
been tried at the assizes. — Ridgway v. Abington 
(1863), 32 L. J. P. M. & A. 107 ; 11 W. R. 500. 

1175. Who may exercise.] — Lancaster v. 

Brook, No. 1170, ante, 

1176. .] — King v, Brontoft (1899), 

cited in Tristram & Coote’s Probate Practice, 
15th ed., p. 475, n. 

(6) Mode of Trial, 

1177. Jurisdiction to order trial without jury.] — 

In an action by an exor. to establish a will, the 
lieir-at-law was cited. Pltf. gave notice of trial 
by jury. The action was tw’ice tried by a special 
jury, & in each case the jurv disagreed As were 
discharged. Pltf. having set the action dowm 
for trial again before a special jury, defts. applied 
for special directions as to the further trial. The 
heir-at-law appearing & not opposing, order was 
made that the action should be tried by a judge 
without a jury. Pltf. appealed : — Held : the 
case was one where, under Ct. of Probate Act, 
1857 (c. 77), 8. 35, as the heir-at-law did not ask 
for a jury, the judge could, before Jud. Act, 1873 
(c. 06), without any consent, have ordered the 
action to be tried without a jury ; a choice of the 
mode of trial under R. 8. C., Ord. 36, r. 3, did not 
exclude the application of rule 26, & the judge 
therefore had jiu'isdiction to make the order 
appealed from — further, though the order was 
subject to appeal, the Ct. of Appeal would not 
interfere with the discretion of the judge except 
in a strong case, & there was no ground for 
holding that his discretion had been wrongly 
exercised. — Re Moordafp, Buiujoine v. Moor- 
DAPP (1883), 8 P. B. 205 ; 52 L. J. P. 77 ; 48 
L. T. 504 ; 31 W. R. 735, C. A. 

1178. Whether order subject to appeal.] — 

Re Moordafp, Burgoine v, Moordafp, No. 1 177, 
ante, 

1179. When trial with Jury ordered.] — Where 
the main question to be decided was presumptive 
revocation of a will, the ct., defts. who were not 
heirs-at-law opposing, directed the cause to be 
tried by the ct. without a jury. — HmiTO v, Hoad 
(1864), 3 Sw. & Tr. 462 ; 164 E. R. 1354. 

1180. Separation of Issues.] — Where the 

contents of a will were propounded, & one of the 
pleas was that it was not m the words or to the 
effect alleged in the declaration, the ct., refusing 
the application of the parties opposing probate, 
ordered that particular issue to be tried before 
itself, & the other issues of undue execution A& 
revocation by a jury. — J ames v, Foster (1867), 
36 L. J. P. & M. 46 ; 15 L. T. 544. 

1181. Whether before common or special Jury — 
Order for special Jury obtained — But no further 
steps taken.] — If a paity to a testamentary cause 
who has obtained an order for the trial of the 
cause by a special jury does not take the requisite 
steps for stnking a special jury, it is competent 
to the other party to have it tried in its turn by a 
common jury. — ^Morris v. Owen (1861), 30 
L. J. P. M. & A. 213 ; 25 J. P. 535. 


(c) Proceedings in County Court, 

1182. l»ues sent to county court for trial — 
Subsequent proceedings In High Court.^ — (1) Where 
the issues raised in a suit for proving a will in 
solemn form have been directed to be tried by 
the judge of a county court, & are found by him 
against the will, upon a certified copy of his 
decree being filed in the principal registry, the 
judge of the Ct. of Probate will pronounce against 
the will, &; decide any questions as to costs. 

(2 ) Where an order has been made for payment 
of costs, the ct. will not grant an attachment for 
non-payment of them without an affidavit of 
person^ service of the original order on the party 
to be attached. — Thomas v, Orowther (1861), 
2 Sw. & Tr. 501 ; 10 W. R. 801 ; 164 E. R. 1091. 
Annotations: — A« it) (1) Refd. Morris t>. Frooman (1878), 

3 1*. D. 65. As to (2) Refd. Wmiaiiut v, Daviua (1864). 

33 L. J. P. M. & A. 127. 

1183. Cause remitted to county court — Mode of 
trial.] — (1) When the judge of the Ct. of I^robate 
is satisfied that the county ct. has jurisdiction, he 
w’ill direct a cause to bo tried before the judge of 

I a county ct. having jui'isdiction, & will also 
direct the papers in the cause to be transmitted 
I to the county ct. for the purposes of the suit ; 
i but he will give no directions os to the mode in 
I which the cause shall be tried. 

! (2) It will bo for the judge of the county ct. to 

; decide whether the cause shall bo tried bc^foro him 
j with or without a jury. — Norris v. Allen (1862), 
2 8w. & Tr. 601 ; 1 New Rep. 34 ; 32 L. J. P. M. 
! & A. 3 ; 7 L. T. 338 ; 27 J, P. 9 ; 11 W. R. 32 ; 
I 164 E. R. 1131. 

! Jurisdiction of county court.] — iSec Sect. 1, sub- 
sect. 1, (J., ante. 


(d) Conduct of Action, 

1184. Different wills propounded by different 
executors — Parties proceed pari passu.] — Parties 
propounding dilTcjrent interests to proceed 
jtassu. 

If there are two wills, the oxor. of the lli’st 
cannot call upon the exor. of the other t<j prove 
the latter withi>ut jiropounding his own interest 
{per Cur.). — VVallkr A Smyth v , IiKHF.LTiNE v. 
Burgh (1789), 1 Phillim. 170 ; 161 E. R. 9.51. 
AmutUUions Dablw r. ChlHman. JeimouM r. Hoiui* 

champ (1810). I PhlUliu. 155. ReM.l*anohard r. WcK;ir 

(I HID, 1 Phllllm. 212: h'x p, Kxetor * * 

C. B. 102. Mentd. 11. W. Fust (1850), U J. V, 258. 

1185. In party propounding — Though defendant 
— Delivery of issue.] — Brandrbiti v, Brandreth, 
No. 1 173, a?dc. 

1186 . Motion for directions.] —Brand* 

reth V, Brandreth, No. 1 1 73, ante, 

See, 710W, R. S. C., Ord. 30. r. 1. 


(c) Security for Costs, 

1187. Whether ordered— Action brought by 
married woman — Since Married Women’s Property 
Act, 1882 fc. 75).]— In a probate action brought 
by married women subsequently to the passing 
of above Act the ct. will not order them either to 
find security for costs or join their husbands as 
co-pltfs.— /n the Goods of Wilson, Threlfall v. 
WiDSuN (1883), 8 P. D. 18; 48 L. T. 238; 

J. P. 279 ; 31 W. R. 508. 


47 


' ( / ) Proceeding in formd pauperis, 

* 1188. Whether aUowed.]— A sole exor. & legatee 

j in a pretended will, having b<5en cited to pnjpound 
'■ the same, admitted to sue in fornid ^ pauperis, 

1 though the paper was not produccjd till after a 
long lajise of time, A other circumstances of 
1 suspicion A vexation liad appeared. ^*5 
j merits, the ct. pronounced against the will, A 
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SecU 6. — Mow jpTobode is obtained : Sub-aecL 9, 2>. 
( /), ig) jh) i. cfc ii., E. <fe i?^.] 

condemned the pauper in costs ; but intimated 
that it should not proceed to enforce a monition 
for payment thereof unless he ceased to be a 
pauper. 

If D. were not a pauper, I should have no 
hesitation in pronouncing against this paper with 
costs ; but though a pauper, the ct., in order to 
mark its view of the case, condemns liim in the 
costs ; it being a matter of discretion whether the 
ct., unless he should cease to be a pauper, would 
proceed to enforce a monition against him for 
their payment (Siii John Nicholl). — Rind v, 
Davies (1833), 4 Hag. Ecc. 394 ; 162 E. B. 
1 490. 

See, now, R. S. C., Ord. 16, rr. 22 ei seq., 
generally, I^ractice. 


(flf) The Hearing. 

1189. Who may be heard — Where executor 
propounds— Person benefited.]— A next of kin, 
contesting a will propounded by an exor. may 
take out a decree citing all persons interested 
under the will to see proceedings. — Colvin v. 
Eraser (1827). 1 Hag. Ecc. 107 ; 162 E. R. 523. 

AnmiUiiion : — ^Refd. llatcliff<3 r. Hanuis (1862), 26 J. P. 

1190. Several defendants pleading 

same case.] — (1) Where an exor. propounds a will 
in solemn form, & there are several defts. whose 
case on the pleadings is substantially the same, 
the ct.^ will hear counsel only for one deft. 

(2) The opposite counsel cannot inspect letters 
which a witness has with him during examination, 
though they relate to the cause, without putting 
them, if required by the other side, in evidence. — 

to (1) FoUd. niigMhaw v. lUium (1899), 


Parties generally.]— Hub-sect. 9, C., 

ante. 

1191. Right to begin— Party propounding will— 
Insult for revocation.]— (1) In a suit for iwoca- 
tion of probate, the party pnipounding the will 
rnust begin, though pltf. has declared, alleging an 
intcistacy. 

(2) Verdictof a jury establishing a will, although 

the surviving attesting witness swore that when 
she subscribed lier name testatrix was dead, 
upheld on evidence. 

being doubtful whether the unsuccessful 
^ ^ rc vocation of probate would bo 

able to pay the costs of an intervener, who had 
propounded the will, the ct. ordered that the 
intervener s costs should be paid out of the estate. 

(4) A next of kin, who unsuccessfully opposed 
a will, was condemned in the costs of another next 
of kin, wiiom he had cited to see jiroceedings, & 
who had appeai*ed & pleaded, but had taken no 
other part. 

Pltf. has not only failed in his suit, but has so 
acted m the matter as not to entitle himself to 
Wilde).— Cross e. Cross 
(1864), 3 Sw. & Tr. 292 ; 33 L. J. P. M. A. 49 • 
10 L. T. 70 ; 28 ,1. P. 183 ; 10 Jur. N. 8 183 ’ 
12 W. R. 694 ; 164 E. R. 1287. ’ 

hindBcy v. Lliidwy (1872), 

1192. P^y propounding last will. 1 — In a 

t^tomentary suit the paity propounding the last 
will IS entitled to begin. So also is a partv who 
alleges only undue influence, in opposition to the 
y^idity of a will.— Hutlby r. Grimstonb (1879), 
6 P. D. 24 ; 48 L. J. P. 68 ; 41 L. T. 631. ' ^ 


1198. Party aUeging undue influence.]— 

Keays V. Adams (1879), 6 P. D. 25, n. ; 48 
L. J. P. 68, n. ; 41 L. T. 631, n. 

Annotation: — Refd. Hutley v. Orimstono (1879), 6 P. D. 

24. 

1194. .] — Hutley v. Grimstonb, 

No. 1192, ante. 

1105 . Party alleging revocation — Making 

of will admitted.] — ^Where pltfs. claimed a decree 
of intestacy, & the due execution of a will pro- 
pounded by deft, was admitted by pltfs. in their 
reply, the only plea against the will being that it 
was duly revoked by testatrix : — Held : the ontts 
of ijroof lay on pltfs. & they must begin by opening 
their case. — S aqui v. Lazarus (1896), 73 L. T. 
194. 

See, generally. Evidence, Vol. XXII., pp. 43 
et aeq. 

1196. Evidence — Witness not available — ^Attest- 
ing witness to will — ^Affidavit made on proof In 
common form read.] — Gornall v. Mason, No. 
98(i, ante. 

.] — See, generally. Sub-sect. 3, 

D., ante. 

1197. Affidavit used on former motion 

in suit read.] — D rewitt v. Drewitt, No. 1105, 
ante. 

1198. Cross-examination of witnesses — 

Application of R. S. C., Ord. 21, r. 18.]— Pltf. 
brought an action for revocation of probate which 
had been granted in common fotm, &; deft., by 
way of counter-claim, propounded the will. In 
his reply & defence to the counter-claim pltf. gave 
notice, under R. S. 0., Ord. 21, r. 18, that he 
merely insisted on the will being proved in solemn 
form, & that it was simply his intention to cross- 
examine the witnesses : — Held : in the construc- 
tion of this rule the principle which guided the 
Ecclesiastical Cts. & the Probate Cts. ought to be 
considered ; there was a distinction between a 
party who sought a revocation of probate & one 
who entered a caveat & took the ordinary steps 
to oppose a will being admitted to proof ; & the 
present pltf. could not secure the benefit of the 
rule as to costs, since the notice given by him was 
bad. — Tomaijn v. Smart, [1904] P. 141 ; 73 

L. J. P. 37 ; 90 L. T. 171 ; 20 T. L. 11. 197. 
Aniuitaiion:- Refd. l»atrlck r. Hevercroft (1920), 123 L. T. 

201. 


(h) The Order. 
i. In General. 

1199. No order against propounding other 
papers.] — In a suit touching the validity of a will, 
the ct. refused to make an order on the party 
propounding the instrument, to oblige him to 
declare that he never would hereafter propound 
any other of the testamentary papers then before 
the ct. — WiNPORD V. Hellier & Barrington 
(1752), 1 Lee, 137 ; 161 E. R. 61. 

1200. Probate of earlier will not propounded 
granted.] — Deceased left a will dated in 1841. 
After his death a paper, purporting to be a will 
of subsequent date, out proved by various cir- 
cumstances to be a for^ry, was clandestinely sent 
to the exor. The circumstances having been 
stated A the ct. asked to grant probate of the false 
document, not oulv rejected the motion, but in 
the circumstances decreed probate of the genuine 
will of 1841. — In the Goods of Goss (1854), 1 Ecc. 
& Ad. 413 ; 164 E. R. 237. 

1201. Whether exeeutlon of trusts ordered.] — 
Decree may bo made establishing a nill without 
proceeding to direct the trusts to be carried into 
execution. — Bbll v. Bell (IflST)^ 1 Jur. 51. 
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1202* Whether terms of compromise made rule 
of court— Jurisdiction of court.] — In a cause of 
proving a will & codicil in solemn form, promoted 
by exor. ag ains t the legal personal representative 
of the sole next of kin of oeceased, a compromise 
having been a^;re€>d to, by which a verdict estab- 
lifthing the will ds codicil was to be taken by 
consent for pltf., & deft, was to receive £2,000 out 
of the estate ; — Held : the judge of the Ct. of 
Probate had jurisdiction to make the terms of the 
compromise a rule of ct., & to enforce it as such. 
Probate of the will & codicil was decreed to pltf. 
as exor., the terms of the compromise being 
embodied in the decree. — Harvey v. Aij^en 
(1858), 1 Sw. & Tr. 151 ; 164 E. R. 670. 

1203. Agreement to renounce probate not 

enforced.] — Where on a trial before a judge of 
assize & a jury of issues relating to the v^idity of 
a will, certain exors. of which were pltfs. & certain 
other exors. of which were defts. in the suit, a 
verdict was taken by consent for pltfs. on an agree- 
ment made an order of nisi pritis, one of the terms 
of which was that exors., defts., should renounce 
probate, the judge of the Ct. of Probate refused 
to make the order of nisi prins a rule of ct. on the 
ground that the Ct. of Probate could not properly 
enforce an agreement that any exors. of a will 
should renounce probate thereof, but granted 
probate to the exors. pltfs. — Hargreaves v. Wood 
(1862), 2 Sw. & Tr. 602 ; 1 New Rep. 34 ; 32 
L. J. P. M. & A. 8 ; 7 L. T. 338 ; 27 J. P. 57 ; 11 
W. R. 31 ; 164 E. R. 1131. 

1204. Probate of two documents granted — 

Unless entirely inconsistent.] — In a testamentary 
suit, where the parties have come to an arrange- 
ment under the terms of which the ct. is applied 
to to grant probate of two testamentary instru- 
ments, it will do so provided such documents are 
not entirely inconsistent with one another. — 
Robinson v. Clarke (1877), 2 P. D. 260 ; 47 
L. J. P. 17 ; 30 L. T. 43 ; 42 J. P. 217. 

1205. Where married women or infants 

parties — Compromise agreed by all parties sul 
juris.] — Semble : in an action as to the validity of 
a will when terms of compromise are agreed to by 
the parties who are sui Juris, the Ct. of Probate 
will not make an order binding married women or 
infants to the terms of a compromise. — Norman 
V. Strains (1880), 6 P. D. 210 ; 50 L. J. P. 30 ; 
45 L. T. 101 ; 20 W. R. 744. 

1206. Residuary charitable devise — Sanction of 
Attorney-General.] — Testator by his will be- 
queathed the residue of his real A personal estate 
for the establishment of an agricultural college. 
The will was disputed by one of his next of kin 
who was also heiress-at-law ; but a compromise 
was agreed to by which the will was to be proved 
in solemn form without opposition. The A.-G. 
as interested in the disposal of the residue was 
cited & appeared at the hearing to give his sanctipn 
to the compromise. — B oughey v. Minor, [1803] 
P. 181 ; 62 L. J. P. 104. 

E, Pleading, 


erasures are unintelligible in a will, the ct. is not 
to be prayed to grant probate as to it may seem 
meet,** although an alternative may be prayed. — 
In the Goods of Scx)TT (1841), 6 Jur. 40. 

1208. Allegation that former probate 

obtained surreptitiously.] — ^Whero exors. of a later 
will having called in the probate of a will of prior 
date, propound in a declaration the later will, it is 
not competent to them to allege in their declara- 
tion that the probate of the earlier will was sur- 
reptitiously obtained, or that the earlier will 
ought to be pronounced null & invalid. — Ros- 
BOTHAM V, Rosbotuam (1860), 2 Sw. & Tr. 121 ; 
30 L. J. P. M. & A. 38 ; 3 L. T. 557 ; 0 W. R. 148 ; 
164 E. R. 030. 

1209. Papers intended to be set up — Papers 

existing not referred to in declaration.] — Where a 
will or codicil is propounded in a declarat ion in the 
usual form, & there is ground for suggesting that 
other testamc‘utary papem, besides those specitl- 
cally referred to in the declaration, may be in- 
cluded in the probate, the ct. will order the party 
propounding the will or codicil to furnish the 
other party with particulars of the testamentary 
papers ho intends to set up. — M arsh r. tX>iiRY 
(1864), 3 Sw. & Tr. 158 ; 33 L. .T. P. M. Ai A. 1 12 ; 
10 Jur. N. S. 159 ; 164 E. R. 1353. 

1210. Where incapacity alleged.] — In an 

action for probate the ct. will not order particulai-s 
to be given of incapacity. — Hankinhon v, Rau- 
NiNGHAM (1883), 0 P. D. 62 ; 63 L. J. P. 16 ; 48 
J. P. 24 ; 32 W. R. 324. 

Annotations : — Confd. Cavo r. Torro (18H0), 61 L. T. 615; 

In tfie Kstate of ShivwHbury. llU54SiJ r. 112. 

See, generally, Wiliam. 

Details of alleged undue influence.] — Sec 

Nos. 1276 -1278, post. 

1211. Effect of pleadlng—Plea of undue execu- 
tion— Whether evidence of forgery admissible.]— 

(1) At the trial a legaUio in an earlier will who 
rosistod probate of a later will, whi<di was pro- 
pounded by the exors. imijeached the gcmuimmc'ss 
of testators signature to the instrument, though 
no allegation of fraud had bo(ui pleaded : -7/ eld : 
evidence in support of the allegation of forgery 
was admissible under the jdca of undue execu- 
tion. , 

(2) Where the litigation aroscj out of UistaU^r h 
act, & the subst^quont conduct of the parties was 
calculated to excite suspicion the ct. allowed a 
legatee who resisted probate cohIjs out of the 
estate, although the opposition Wfis unsucec^ssful 
& fraud was charged.— U goton v. Dennei’ (1868), 
17 L. T. 670 ; 16 W. R. 488. 

1212. Allegation of non-approval & In- 

capacity — How far defendants* proof restricted.] — 
Fulton v. Andrew, No. 1317, post, 

1218. Substance of the case — Sufllciency.] — 
Pltf. who, by the “ substance of the cose,” os stated 
in the statement of claim, has merely put defts. 
to proof that the requirements of Wills Act, 1837 
(c. 26), wore duly complied with, is entitled not 
merely to cross-examine defts.’ witnesses, but also 
to bring testimony to negative duo execution. — 
Patrick v, IlEVERCHOin' (1020), 123 L. T. 201 ; 
36 T. L. R. 200. 


See, now, B. S. C., Ord. 3, r. 5, Ord. 10, r. 25 a, 
dh, generally. Pleading. 

1207. What particulars must be given — Where 
will contains unlntelUglblc erasures.] — Where 


F, Costa. 

See Sect. 10, sub-sect. 4, B., post. 


PART 11. SECT. 6, SUB-SECT. C.— E. 

X.What jMuiieulars must be yiven 
— frAen uHO lost db no copy avaUabU.] 
a suit to establisli a lost wUl of 
wuoh thovB la no copy. It la necowary 
1 of the lost will, aa 


that the eubstanoe < 


sought to be proTod, abould be net 
out in the declamtion.— E ounoton v. 
Eounoton (1870), 10 W. II. 130.— 

IR. 

a. .J — jpeUUon to prove a 

will in aolemn form moot state the 


names, ages, oocupaUtniE, & placeH 
of residence of the heirB, etc., whether 
such petition Js by a person Inforesfod 
in supporting the will, or 9^ 
it. — M cMulun (1883), *16 N. B. It. 
303.— CAN. 
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Sect. 7.-^JMinED PROBATES. 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 155 ; Non-Contentious Probate 
Buies, 1925, r. 119. 

SuB'SECT. 1 . — In Genebai.. 

1214. Whether necessary — Will clearly limited 
to certain property.] — A widow left a testamentary 
paper strictly condned to particular property 
therein described, appointed an exor. in refer- 
ence solely to such property. On question whether 
the probate was to be general or limited, the ct. 
was of opinion it should be general ; but ultimately 
a limited probate was issued. 

The paper is strictly confined to property under 
the will of D, When property is so strictly 
described, & limited, ... I do not see the necessity 
for a limited probate (Sm H. Tenner Fust). — 
Davies v. Queen’s Proctor (1851), 2 Rob. Eccl 
413 ; 163 E. li. 1303. 

See, generally, Part I., 8ect. 4, ante. 

1215. Grant limited until production of original 
will.] — In the Goods of Von Linden, No. 890, ante. 

Administration pending x)roduction of will, sec 
Sect. 12, sub-sect. 12, j)osL 

1216. Termination of liability — Executorship 
durante mlnore eetate— Assets transferred to 
executor at full age.]— Chandler v. Thompson 
(1619), nob. 205 ; 80 E. R. 411. 

AnmtUdimiB : — ^Refd. Lawson v. Crofts (1661), 1 Keb. 157 ; 

Klutob V. Thorowgrood (1696), 1 Ld. Kaym. 283. Mentd. 

K. V. Middlcsux, Late Sherill (1804), 4 East, 604. 

1217. ,] — (1) If an exor. durante 

minorUate has duly administered the assets, & 
paid over the surplus to the exor. of full age, ho is 
not chargeable to creditors : & he may show this 
matter under a general plea of plene administravit, 

(2) If an exor. durante minoritaie commits a 
devastavit, & obtains a release from the exor., 
when of full age, yet he remains liable to creditors. 
It is no waste to pay legacies before debts, where 
the estate is sullicieut to pay all. 

(3) Whenever an exor. or administrator has done 
what ho ought to do, & has no goods in his hands 
lo be administered, he may xdead plene adrninistra^ 
vit 

(4 ) An executorship durante minore cetatc ceases 
on the infant’s coming to the age of seventeen 
years. — Bhookino v, Jennings (1074), Proem. 
K. B. 150 ; 1 Mod. Bop. 174 ; 89 E. R. 109. 
Annotation: — A« to (3) Oonid. Davis r. Blackwell (1832), 

0 Biiigr. 5. 

1218. CsBterorum grant — After limited adminis- 
tration on allegation of intestacy — Whether 
granted.] — Where testator died in 1823, & no step 
was taken to iirove Ids will till 1840, & in the mean 
tine an administration had been obtained limited 
to his inti^rest in the remainders of two terms, on 
an allegation that he was dead intestat'O, without 
citation of or renunciation by the parties entitled 
to the general grant ; the court- refused a cocterorum 
probate to the sole extrix., & stopped the practice 
of making sucli grants witliout citation. 

1 feel great difficulty in acceding to the motion, 
& 1 think that the ct. should st-op such an irregular 
practice as that of granting administration for the 
assignment of terms without citing the next of kin 
under a mere allegation of the part-y deceased 
being dead intestate (Sir II. Tenner Fust). — In 

PART II. SECT. 7, SUB-SECT. 1. 

b. Administration Umifed to ra - 
tent of intercfits of hrmficiarics.] — 1)., 

H Pars!, died InteBtate in 1877, leavinir 
him Burvivlnir a widow, t danghterH. 

Sc two sons, A. ^ F. On D/8 death, 
hiB sons, wiUiout taking out administra* 
tlou, asBumed the luanagomcut of tho 
estate. Sc each received biuub of money 


t?ie Goods of CURREY (1846), 5 Notes of Cases, 54 ; 
9 L. T. O. S. 39. 

1219. Will of bastard — Property only 

partly disposed of.] — Where a bastard having no 
relations makes a will disposing of a part only of 
his or her property, the Crown has a right to a 
grant save & except, or to a casterorum grant, but 
not to a general grant of administration, & the 
legatees have a right to a grant of administration 
with the will annexed, limited to the property 
disposed of by the will . — In the Goods of Rhoades 
(1866), L. R. 1 P. & D. 119 ; 35 L. J. P. & M. 125. 

1220. Will partially revoked by marriage— 
Grant limited to fund appointed under power.] — 
In the Estate of Poor^, Poole v. Poole, No. 904, 
ante. 


Sub-sect. 2. — ^Wills op Married Women. 

See, now, Probate Rules (Non-contentious), 
Rule 15 taking eHect from Apr. 19, 1887. 

1221. Former practice — Grant limited to property 
of which deceased could dispose.] — Probate of the 
win of a married woman under a power limited in 
such manner as would leave questions of con- 
struction for the decision of cts. of equity. 

Tho ct. will grant probate to the exors. limited 
to the settled property, & all accumulations over 
which deceased had a disposing power, & which 
she has disposed of : that is the usual & most 
convenient mode, in order to give parties an 
opportunity of making their claims elsewhere (Sib 
H. Tenner). — Ledgard & Parr v. Garland 
(1830), 1 Curt. 286 ; 163 E. R. 97. 

Annotations PoUd. in the Goods of Do Pradol (1867), 

L. K. 1 P. & D. 454. Consd. Re Lambert’s Estate, Stanton 

V. Lambert (1888), 39 Oh. D. 626. Refd. Tugman v. 

Hopkins (1842), 11 L. J. O. P. 309. 

1222. .] — There was very strong evi- 

dence to show, that, in tho case of a wdll made by 
a married woman, either with the assent of her 
husband or under a power, an administration 
limited to the subject-matter of the bequest 
contained in such will is the usual & proper form 
of administration, & that such administration is 
required by tho practice of tho Ct. of Chancery 
before they will allow any party to claim any 
interest under such will (Tindal, C.J.). — Tucker 
V, Tucker (1842), 5 Scott, N. R. 843. 

1223. Property acquired since pro- 

tection order.] — B., a married woman, obtained a 
protection order for her property on Apr, 12, 1861, 
she made a will on Apr. 10 & died on Apr. 24. The 
order was not entered with the registrar of tho 
county ct. till Apr. 24, being more than ten days 
after it was obtained ; — Held : the requirement of 
the statute as to the entry of the order with the 
registrar is directory & not imperative, &, on 
affidavits from the exors. that they were ignorant 
of the husband’s x>lace of abode, probate granted 
limited to the property acquired since the date of 
desertion . — In the Goods of Farradat (1861), 31 
L. J. P. M. & A. 7 ; 6 L. T. 57 ; 25 J. P. 808 ; 
7 Jur. N. S. 12.52. 

Anrudation : — Could. In the Goods of Brighton (1865), 34 

li. J. P. M. & A. 55. 


1224. Property acquired since separa- 

tion.! — Testatrix separated from her husband Sc 
lived! apart from him for thirty-nine years before 


oil account of it. The widow Sc 
daughtcra of dtHHjaaed obtained letters 
of administration, but limited to tho 
extent of their interests in the estate. 
In 1888 A. brought a suit against his 
brother F. Sc other members of the 
family to recover out of the estate a 
oertatn sum of money advanced by 
him to D . : — Held .* the letters ox 


administration issued to the widow Sc 
daughters of deceased, being limited 
only to the extent of their shares in 
tho estate, were not letters of adminis* 
tration such as are meant by Indian 
Succession Act. — Fra%ui Dorabji 
Guabwala e. Adabji DoRiiBji Ohas- 
WALA (1893), 1. L. It. 18 Bom. 337.— 
HID. 
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her death. During the separation she had 
acquired proi)ert 7 , which she disposed of by will. 
The ct. niade a g^ant limited to the property over 
which rfie had missing power, & which she had 
disposed of . — In the Goods of Andrews (1873), 28 
L. T. 479 ; 37 J. P. 425 ; 21 W. R. 676. 

1226. Property acquired since Married 

Women’s Property Act, 1870 (c. 93) — Wife deserted 
by husband.] — Testatrix was a mavried woman 
who had been deserted by her husband in 1860. 
The property which she disposed of by her will 
consisted of her earnings since 1866, which had 
all been invested since 1870. The ct. limited the 
probate to property acquired since 1870, the date 
of the above Act . — In the Goods of Pepper (1874), 
31 L. T. 274 ; 38 J. P. 712 ; 22 W. R. 832. 

1226. .1 — (1) Husband of testatrix, 

having assented to the making of her will, of which 
ho was one of the exors., & there being property 
upon which the will could operate : — Held : he 
could not withdraw his consent after steps had 
been taken to obtain probate. 

(2) Pltfs., co-exors., having asked for a general 
grant of administration with the will annexed & 
that the husband should be ordered to file the 
written assent required in the registry : — Held : 
thev were only entitled to the usual grant but the 
husband’s assent might, under the circumstances, 
be dispensed with. — Chappell v. Charlton (1887), 
56 L. J. P. 73 ; 67 L. T. 496 ; 51 J. P. 215. 

1227. Present practice — Grant In general form.] 
— The limitation inserted before Married Women’s 
Property Act, 1882 (c. 75), in the probate of the 
will of a married woman ouglit no longer to bo 
required, & the ct. will henceforth make a general 
grant . — In the Goods of Price (1887), 12 P. D. 
137 ; 66 L. J. P. 72 ; 57 L. T. 407 ; 51 J. P. 615 ; 
35 W. R. 596. 

Annotations : — Contd. He Lambert 'h EHtato, Htanton v. 

liambert (1883), 39 Ch. D. 626. FoUd. In Vie Goods of 

Williams (1892). 67 L. T. .502. Reid. He Atkinson, 

Waller v, Atkinson, [18981 1 Ch. 637. 

1228. .] — The ct. henceforth refused to 

limit the grant of probate of a married woman’s 
W'ill, even where such will was made, & the person 
who made it has died, before Married Women’s 
Property Act, 1882 (c. 75), & where the will & 
codicils are executed by virtue of a power of 
appointment. — In the Goods of Homfray (1887), 
12 P. D. 138, n. ; 67 L. T. 479, n. ; 51 J. P. 015. 
Annotation : — Consd. Re Atkinson, Waller r. Atkinson, 

[1898] 1 Ch. 637. 

1226. Wife married before Married Women’s 

Property Act, 1882 (c. 75) — Property accruing In 
possession after.] — Testatrix was married in 1872, 
dc died in 1874. She made a will in 1873, to which 
her husband’s consent was not obtained. Under 
a settlement of 1846, made upon the marriage of 
her parents, she was entitled to a share of certain 
property in reversion. Part of this interest 
became an interest in possession some months 
after her death in 1874, & the remainder in 1890. 
The ct. declined to grant administration to the 
husband, as upon intestacy, but made the ordinary 
grant of probate to him. — In the Goods of Williams 
(1892), 67 L. T. 502. 

1280. Property of which wife could 


not dispose excepted.]— mere, upon the death of 
a woman who had married before the commence* 
ment of the above Act, it appeared that, before her 
marriage, she had acquired a mtge. debt, which her 
husband had not reduced into possession, & had 
since her marriage made a will purporting to dis- 
pose of all her real A; personal property, the ct. 
made a grant to her hui^and of ^ministration to 
such of her property as slie had no power to dispose 
of by will. — In the Goods of Lebcan, [1898] P. 215 ; 
67 L. J. P. 100. 

1231. Law of domicil same as former 

English law — New Zealand.] — Under certain cir- 
cumstances a grant of letters of administration 
limited to such property as the wife could not 
dispose of by will may still bo made to a husband 
though the wife has made a will. 

In 1875 deceased, a married woman domiciled 
in New Zealand, the law of which colony in respect 
of married women’s property was at that time 
identical with English law beforo the passing of 
the Married Women’s Property Acts, made a will 
purporting to dispose of all lier property, & afU^r 
her death in 1875 the will wtis proved in New 
Zealand. She had boon at the time of her mar- 
riage entitled to certain sums under English 
settlements. These were not limited to her 
separate use & had never been reduced into pos- 
session during her lifetime : — Held : letters of 
administration to these sums miglit be granted to 
the husband. — In the Goods of Donovan (1898), 78 
L. T. 567. 

1232. Testatrix with foreign domicil — Will 

Invalid by law of domicll.J— Upon an application 
for administration with too will annexed it ap- 
peared that deceased was domiciled in France, her 
liusband, who survived her, bcung a domiciled 
Frtmchman. Appet. was the appointc^e in trust 
under the marriage setthunent of aecoased, which, 
on the face of it, appeannl to include all her pro- 
perty. The will had not btMm executed in accord- 
ance with the law of the domicil of deceased : — • 
Held : unless the husband of deceased were to 
consent, a full grant ought not to be made ; A, 
in accordance with the practice, failing the hus- 
band’s consemt, the grant to appet., as appointee, 
should limited to such property as the deceased 
had power to dispose of, A did dispose of, by the 
instrument executing tlie appointment. — In the 
Goods o/Tr6fond, L1K991 P. 247 ; 68 L. ,T. P. 82 ; 
81 L. T. 56. 

Annotation : — Comd. In Vie Goods of Vuuninl, (1901] I*. 330. 


Sect. 8.— CESSATE AND DOUBLE GRANTS. 
See Supreme Court of Judicature (C’onsolidation) 
Act, 1925 (c. 49), s. 153, Hched. V., Part I., 1 (iii). 

1238. Cessate grant— What is— Whether ad- 
ministration with will granted to widow — Effect of 
remarriage .] — In the Goods of Teed, No. 1652, post, 

1284. Distinguished from administration de 

bonis non.] — In th£ Goods of Fozard, No. 1237, 

1235. Fresh probate unnecessary.]— B. 

was mode exor. for ten years, A afterwards C. was 
to be exor. ; B. proved the will A then the two 


PART II. SECT. 7, SUB-SECT. 2. 

1227 1. Present practice — Grant in 
Oeneral form,] — By a deed ol partition 
executed in 1863 by the various bene- 
OojaiiM under, A the trustees of, a 
will, the lee simple of certain property 
was vested in a married woman su nject 
to a joint power of appointment by 
Mr St her husband. On Deo. 17, 1881, 
she made a will, appointing her husband 
exor. On Deo. 13, 1884. Married 


Women's Property Aot, 1884 (No. 
828), came into operation. On Doo. 
18, 1885. the wile died, the joint power 
of appointment by husband St wife 
never bavins been exercised, St the 
husband applied for probate of her 
will, which was refuKd : — NeW .* the 
effect of the Act was to make all that 
her separate property which deceased 
acQuired as rau estate before the 
passing of the Act ; St her will spoke 


St took effect as if oxocuted im* 
mediately before her death ; St probate 
of her will granted accordingly. — He 
Hopkins' Will (1886), 12 V. L. li. 
285.— AUS. 

e. Witt made during lifetime 
of hudHind — Admission to prdfoie — 
Whether acts of repuldication necessary,] 
— He Doyue's Will (1859). 4 Nfld. 
li. II. 403.~KPV>. 
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Exbcjutors and Administeators. 


Bed* 8. — Cesaate and double grants. Seel. 9 ; Sub^ 
sects. 1, 2, 3, 4 <fe 5, <fc B .] 
years expired. The question was whether O. 
ought to prove the will again, or whether he might 
administer without any probate : — Held : probate 
of the will by B. did not determine the election of 
0., but he was at liberty to take the executorship 
upon him, or refuse it ; but if he pleased he might 
administer without any further probate. — Asoix. 
(1675), Freem. Oh. 813. 

1236. Executors nominated *Mn default 

of ** executor — Treated as appointment lor life.] — 

Deceased appointed his wife sole extrix. of his will 
& in default of her, two other exors. The wife 
took probate, & afterwards died, leaving a will in 
which she had appointed exors. On motion for 
probate of the will of deceased to the two sub- 
stituted exors., the ct. treated the wife’s executor- 
ship as one for life only, & made the grant. — In 
the Goods of Foster (1871), L. B. 2 P. & D. 304 ; 
41 L. J. P. & M. 18 ; 25 L. T. 763 ; 36 J. P. 24 ; 
20 W. R. 302. 

1287. Executors nominated in case first 

executor leaves will unperformed — Grant of ad- 
ministration with will annexed — Amount of bond.] 

— grant of administration with the wdll annexed 
to a legatee upon the death of the original exor., 
& the renunciation of an exor. substituted in the 
event of his death, is a cessate gi'ant & not a grant 
de bonis non, & the administrator is therefore 
bound to give security to the amount of double 
the value of the estate at testator’s death according 
to the ordinary practice. 

F. appointed S. residuary legatee & exor., & in 
case of ids decease leaving the directions of the 
will unperformed, substituted P. as exor. In 
Aug. 1850, probate was granted to S., who died 
in Dec. 1862, leaving ccixain legatees of income 
for their lives under the wall surviving. P. 
renounced probate, & the widow of S. renounced 
administration with the will annexed. One of 
the legatees for life was entitled to administration 
with the will annexed, technically a cessate p*ant, 
on which bond is usually required in double the 
amount of deceased’s property at time of death. 

The ct., under Probate Act, 1857 (c. 77), s. 52, 
directed a bond to be taken in the same amount 
as would have been required if the grant had been 
one de bonis non. — In the Goods of Foza.ud (1863), 
3 Rw. & Tr. 173 ; 82 D. J. P. M. & A. 160 ; 8 L. T. 
702 ; 27 J. P. 649 ; 0 Jur. N. S. 750 ; 12 W. R. 
19 ; 164 E. R. 1240. 

Annotation : — Apld. In the Goods of HalliwcU (1885), 54 

L. J. 1». 32. 

Grant of administration durante minors eetate.] 
—See Nos. 1210, 1217, ante. 

1238. Double probate — Application for — How 
necessary evidence obtained.] — An application for 
an order on exors. to supply information necessary 
for obtaining double probate should be made by 
means of summons. — tie Griffin (1910), 54 Sol. Jo. 
878. 

Probate Issued In duplicate — Testator leaving 
separate will of trust property.]— No. 1378, 
post. 


Sect. 9.— GROUNDS FOR REFUSING PROBATE. 

SiTB-sEcrr. 1 . — ^Want of Testamentary Capacity. 
See, ge7icrally. Wills. 


Sub-sect. 2. — ^Want of Competent Under- 
STANDINO. 

Necessity for competent understanding.] — See, 
generally, Wills. 

Evidence of oompetent testamentary under- 
standing.] — See, generally. Wills. 

Presumption of sanity generally .] — See Lunatics. 


Sub-sect. 3. — ^Want of Due Execution. 
Statutory requirements as to execution .] — See 
Wills. 


Sub-sect. 4. — ^Want of Knowledge or 
Approval. 

1289. General rule.] — To entitle a testamentary 
paper to probate, there must be proof of testator’s 
knowledge of the contents of the paper. Such 
proof may be given in any mode ; the degree 
necessarily depends upon the circumstances of 
each case. Wliere the capacity is undoubted, 
knowledge of the contents may be presumed, from 
execution of the paper. Where the capacity is 
impaired, or the drawer of the paper largely 
benefited by it, the proof must be adequately 
stringent, & the ct. must be satisfied of knowledge 
of the contents, by proof beyond the bare fact 
of execution. — Durnell v. Oorfield (1844), 1 
Rob. Eccl. 51 ; 3 Notes of Cases, 225 ; 3 L. T. O. S. 
323; 8.Tur. 916; 163 E. R. 961. 

Annotation: — ^Refd. Reeoe v. Pressey (1856), 2 Jur. N. S. 

380. 

1240. .] — Guardhouse v. Blackburn, No. 

1041, ante. 

See, generally. Wills. 

1241. When knowledge & approval presumed.] 

— Durnell v. Oorfield, No. 1239, ante. 

1242. Will duly executed.] — Guardhouse 

V. Blackburn, No. 1044, ante. 

1243. Will read once to testator.] — Guard- 

house V. Blackburn, No. 1044, ante. 

See, generally. Wills. 

Ciroumstanoes giving rise to suspicion.] — See 
Sub-sect. 7, post. 


Sub-sect. 6. — Undue Influence. 

A. In General. 

1244. Exercise of Influence must be proved.] — 

A will was written on three sides of a sheet of 
paper ; on the fourth side was written a codicil. 
Both instruments were signed in the presence of, 
& attested by the same two witnesses, & at the 
same time ; the witnesses were not iziformed of 
the fact that they were attesting two separate 
instruments. The codicil to a great extent an- 
nulled the will : — Held : this circumstance was 
not sufiicient to discredit the will, it being proved 
to have been the voluntary act of a capable 
testatrix. 

Where coercion in procuring the execution of a 
paper is charged, it is necessary for the party 
alleging it, to make his charge good by proof ; the 
ct. cannot assume, that because a party is a legatee 
to a large amount under a will, therefore that party 
has exercised coercion, to obtain the will from a 
testatrix : a person otherwise admitted to have 


PART II. SECT. 9, SUB-SECT. 6.— A. 

d. Whether presumed from par» 
Hoular retaUonMtp .] — ^Undue Influeucw 
cannot l>e prosumed from the relation* 


ship of parties to each other. — N tb t». 
Skwbll (1894), 16 N. 8. W. L. R. (B.) 


18.-^U1 
•. Party 


instrumental in pre- 


paration of wiOr—Beeeivino benefit 
there%mder.y~~A party Inatmnientsl In 
the preparation A execution of a will 
under which be reoeivee benefite Is 
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been of soffioient cap^ity to maJce a will (Sm 
H. JBIJNBB Fust).— Biddles v. Biddles (1843), 
3 Curt. 468 ; 7 Jup. 777 ; 163 E. B. 790. 

1246. Presumption Insufficient.] — Undue 

influence may exist in the form of bad companion- 
ship & bad example, & yet not be sufficient to 
invalidate a will made under its operation. To be 
within the meaning of the rule of law, so as to 
produce that effect, it must be an influence exer- 
cised by coercion or by fraud. But actual violence 
is not necessary to coni^itute coercion. Imaginary 
terrors may be sufficient for that purpose. In 
order to set aside the will of a person of sound 
mind, it must be shown that the circumstances 
imder which it was executed are inconsistent with 


any hypothesis but that of undue influence, which 
cannot be presumed, but must be shown to have 
been exercised, & exercised in relation to the will 
itself, & not merely to other transactions. — Boyse 
V. Bossborough, Boyse v. Golclouoh (1857), 6 
H. L. Cas. 2 ; 29 L. T, O. S. 27 ; 3 Jur. N. S. 373 ; 
5 W. B. 414 ; 10 E. B. 1192, H. L. 

Annotations: — Consd. Parfltt v. Lawless (1872), L. R. 2 
P. & D. 462 ; Boushton v. Knight (1873), L. R. 3 P. &: D. 
64 ; Hanypson e. Guy (1891), 64 L. T. 778 ; Roo v. Nix, 
( 1892 ). 9 T. L. R. 128 ; Craig v, Lamoureux, [1920] A. C. 
349. K^d. Wright v. Wilkin (1859), 4 De O. & J. 141 ; 
Bandains v. Richardson, [19061 A. C. 169. Mentd. Jones 
V. Gregory (1863). S3 L. J. Ch. 679 ; Tredegar Windus 
(1875), L. R. 19 Eq. 607 ; The Liverpool, [1893] P. 154; 
Bank of Montreal v, Stuart, [1911] A. C. 120. 


1246. .] — Low V. Guthrie, No. 1306, post 

Whether presumed from particular relationship.] 
See Nos. 1067, 1244, ante, Nos. 1260, 1205, 1266, 
poet 


B, Evidence of. 

Undue influence In transactions inter vivos.] — 

See Contract, Vol. XII., pp. 98 et aeq,. Fraudu- 
lent & Voidable Conveyances ; Gifts; Settle- 
ments. 

1247. What constitutes — Destruction of testator’s 
free agency.] — The influence to vitiate a testa- 
mentary act must amount to force & coercion 
destroying free ^ency ; it must not be the 
influence of affection & attachment ; it must not 
be the mere desire of gratifying the wishes of 
another ; for that would be a very strong ground 
in support of a testamentary act ; further, there 
must be proof that the act was obtained by this 
coercion, by importimity which could not be 
resisted, that it was done merely for the sake of 
peace, so that the motive was tantamount to 
force & fear (8ir John Nicholl). — Williams v. 
Goudb (1828), 1 Hag. Ecc. 677 ; 162 E. B. 682. 
Annotutiona : — CoDSd. Stults v. Schoefllo (1852), 20 L. T. O. S. 

183. Be!d. Btuwning v. Budd (1848), 6 Moo. P. C. C. 430. 

Mentd. Harrison vTuarrison (1846), 1 Rob. Keel. 406. 

1248. .] — In order to invalidate a 

will on the score of influence ... it must be an 
influence depriving the party of the exercise of 
his judgment dc his free action ; it must be such 
an influence as induces you to think that the will, 
when executed, is not the will he desired to execute, 
that he does not beneflt the parties whom he would 
wish to benefit, but that he is doing that which 
is not his desire, dt therefore not his will (Cress- 
well, J.). — Sefton (Earl) v. Hopwood (1865), 
1 F. dfc F. 678, N. P. 

1249. .] — Undue influence, to defeat 

a will, made by a person otherwise of testamentary 
capacity, murt not be such as arises from the 


influence of gratitude, affection or esteem, but it 
must be the control of another vnll over that of 
testator, whose faculties have been so impaired 
as to submit to that control, so that ho has ceased 
to be a free agent, d^ has quite succumbed to tiio 
power of that controlling will. — L ovett r. Lovett 
(1867), 1 F. & F. 681, N. P. ; prevwua proceedinqa 
(1856), 3 K. & J. 1. 

1250. .] — (1) On an issue deviaavit vel 

non, the will being impeached on the ground tliat 
testator’s mind was impaired by drinking, & was 
under undue influence on the port of the devisee 
or Ids family : — Held : although it was drawm by a 
son of the devisee, an old friend, & at his house, 
if testator had really requested him to do it, & it 
was his voluntary & spontaneous act, not under 
constraint, free from force or fraud, from imposition 
or importunity, there was no undue iulluence, dc 
the will was valid. 

(2 ) On such issue the devisee begins, as he affirms 
the validity of the will. — H andley r. Stacey 
(1858), 1 F. & F. 253, 574, N. P. 

1251. .] — A will caimot be set aside on 

the ground that it was obtained by undue inilueiuje, 
unless testator at the time of the execution was 
imder so much control that ho was not a fri»e agent 
in executing it. — liEACii r. Smith (1859), 23 J. P. 


168. 

1252. 


-.1 — Pei'suosion is not unlaw’ful. 


but pressure of whatever character if so oxert<»d 
as to overpow^er the volition without convincing 
the judgment of testator, will constitute undue 
influence, though no force is either used or 
tlireatened. — H atxv. Hall (1868), L. U. 1 P. & I). 
481 ; 37 L. J. P. & M. 40; 18 h. T. 152; 32 
J. P. 603 ; 16 W. R. 544. 

Annotations: — Conid. IlampHon v. Guy (181)1), 64 L. T. 
778. Reid. Hhortmaii r. Shortriian (1892), 67 L. T. 717. 

1253. .] — To establish undue influence 

sufficient to invalidate a will, it must be shown t hat 
the will of testator was coer(!cd into doing that 
wliich he did not desire to do, A the mere fac!t that 
in making his will he was influenced by immoral 
considerations does not amt)unt to sucli undue 
influence so long as the dispositions of the will 
express the wishes of testator.— WiNfiitovE r. 
WINGROVE (1885), 11 P. I). 81 ; 55 L. J. P. 7 ; 50 
.1. P. 66 ; 34 W. R. 260. 

Annotations CODfd. CoiwliiH r. 'J’ubb J 

Baudains r. RIebardBon, (1906) A. C. 169. Reid. Hlwjk v. 
a©land (1895), 12 T. L. R. 63 ; C*raiir r. liainouixnix, 
11920] A. C. 349. 

1254. Distinguished from affection & 

attachment.]— WiLiJAMS v. Goude, No. 1217, 


ante, 

1255. 


& gratitude.] — Lovirrr v. 


Lovett, No. 1219, ante, 

1266. Distinguished from bad example.]— 

Boybb V, Bossborough, Boyse v. (JouTLotRiii, 
No. 1245, ante. ^ ^ # 

1257. Exaggerated report of conduct of 

beneficiary.] — (1) The principles expounded in the 
cases of Paake v. OllcUi, No. 1291, post, A Barry 
V. Butlin, No. 1294, poat, that the burden of proof 
lies upon the party propounding a will, A that the 
ci. is not bound ti) pronounce in favour of a will, 
unless it is judicially satisfied tliat it is tiie last 
will of a free A capable testator, considertjd A 


affirmed. 

(2) Exaggeration 
benefited by a will, 


of the conduct of a party 
towards testatrix, though it 


at the most liable to suspicion, dc it Is 
the dn^ of the ot. to Investigate care' 
fnll 7 the circumstances of the case 
before granting probate. — Q rbbn e. 
DumbdaT <1916), 18 W. A. L. R. 73. — 
AUB. 


PART II. SECT. 9, tUB-SEOT. 6.— B. 

1. Oeneral rule,} — Where the will , 
ot a person of unsound mind has t^n > 
duly executed, the ct. will not refuse 
probate of it on any snspidons oiroum- 
staooes which are oonsutent with any 


other hypothesis than that of undue 
influence. — lie Hoyd’h Will. Mii.leu 
s. Fabb (1872), 3 V. R. 46.— AUS. 


g. Procurement oj rrecution of 
wiU by Imporfunliy.l— Testator had 
made a will on Aug. 6, when be was 
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Sect* 0. — Qroundefor refvsing probate : Svb-secf. 6, 

B. & C.] 

induce her to revoke the will, & the bequest made 
in his favour, & to execute another will, to his 
exclusion, is not such a fraud as to destroy free 
agency, & render the will invalid ; neither does 
such conduct amount to undue influence or im- 
portunity. — ^Browning v. Budd (1849), 6 Moo. 
P. 0. C. 430 ; 13 L. T. O. S. 1 ; 13 E. R. 749, P. 0. 

1258. Effect of Immoral considerations.] — 

WiNOROVK V. WiNGBOVB, No. 1253, ante, 

1250. Influence exercised by coercion or 

fraud.] — Boysb v. Rossborough, Boysb v. Ool- 
CLOUGH, No. 1245, ante, 

1260. Whether use of or threat of force 

necessary.] — H all v. Hall, No. 1252, ante, 

1261. .] — Boysb v, Rossborough, 

Boysb v, 0oloix)ugh, No. 1245, ante, 

1262. Degree of influence — Whether standard 
for transactions inter vivos applies.] — Pltf., a 
Roman Catholic priest, had resided with testatrix 
& her husband many years as chaplain, & for a 
part of the time as coi^essor. He was confessor 
at the time the will in dispute was made. There 
was no evidence that pltf. had interfered in the 
making of such will, or that he had procured the 
gift of the residue to himself, or that he brought 
such gift about by coercion or dominion exercised 
over testatrix against her will, or by importunity 
not to be resisted. Moreover, it was not shown 
that even in the common affairs of life, in business 
or in anything else, testatrix was under pltf.’s 
control or dominion : — Held : there was no evi- 
dence to ^o to a jury on an issue of undue influence. 
Natural influence exerted by one who possesses 
it to obtain a benefit for himself is undue inter 
vivoa, so that gifts & contracts inter vivos between 
certain parties will be set aside, unless the party 
benefited can show affirmatively that the other 
party could have formed a free & unfettered 
judgment in the matter ; but such natural influence 
may be lawfully exercised to obtain a will or 
legacy. The rules, therefore, of cts. of equity in 

to gifts inter vivos are not applicable to 
the making of wills. — PARprrr v. IjAwless (1872), 
Ti. R. 2 P. & D. 402 ; 41 L. J. P. & M. 08 ; 27 
U T. 215 ; 30 J. P. 822 ; 21 W. R. 200. 

Annotations : — Oonsd. Howos r. Biuhop, [1009] 2 K. B. 390 ; 

Orals: v. Lajxiouroux. [1920] A. C. 349. Refd. Hampson 

v.^^7^189y, 64 L. T. 778 ; Chaplin v, Brommall (1907), 

1263. Testator of feeble Intellect.] — Where 

there is evidence tending to show some mental 
incapacity, also evidence tending to show some 


undue influence, it is easier to satisfy the ct. that 
imdue influence has been exercised, inasmuch as 
the degree of influence required to induce a person 
of strong mind & in good health to do any act is 
much greater than that which would induce a 
person of feeble mental capacity dc in a weak state 
of health. — Hampson v, Guy (1891), 64 L. T. 778, 
0. A. 

1264. Whether presumed — Legatee propounding 
will.] — B iddles v, Biddles, No. 1244, ante, 

1265. Codicil In favour of mistress.] — A 

codicil, materially lessening the benefit given by 
testator’s will to his sister, in favour of a person 
with whom he cohabited, made at a time when he 
was suffering imder attacks of apoplexy, epilepsy, 
& paralysis, of which he died, pronounced for, on 
the testimony principally of medical witnesses. 

I am of opinion that the ct. is bound to pro- 
nounce for the validity of this codicil, & to assign 
the exor. to take i>robate of it as part of the 
testamentary disposition of the deceased ; & as 
the party was bound to propound the codicil, 
according to the general rule, she is entitled to the 
costs of doing what the exor. ought to have done 
(Sir H. Jennbr Fust). — Cumbbrlbgb v, Mence 
(1845), 3 Notes of Cases, 606. 

1266. Will In favour of medical attendant.] 

— ^Although there is no rule of law which forbids 
a man to bequeath his property to his medical 
attendant, yet it is not a favourable circumstance 
for one in such a confidential position, with 
respect to a patient labouring under severe disease, 
to take a large benefit under such patient’s will, 
more particularly if it be executed in secrecy, & 
the wliole transaction assumes the character of a 
clandestine proceeding. In such a case the onus 
will lie very heavily upon the party benefited to 
maintain the validity of the will. — Ashwell v, 
Lomi (1850), L. R. 2 P. & D. 477. 

1267. Will drawn by son of devisee — 

Testator addicted to drink.] — Handley v, Stacey, 
No. 1250, ante, 

1268. Will In favour of solicitor.] — 

Walker v. Smith, No. 1057, ante. 

Relationships giving rise to presumption — 
In transactions Inter vivos .] — See Contract, Vol. 
XII., pp. 101 et seq , ; Fraudulent & Voidable 
Conveyances ; Gifts ; Settlements. 

Circumstances g^lvlng rise to suspicion.]— iS'ce 
Sub-sect. 7, post, 

C, Practice, 

1269. Onus of proof — Where undue Influence 
presumed.] — Ashwell v, Lomi, No. 1260, ante. 


very weak & ill. Ou Aug. 9. when ho 
was In the Bame condition, according 
to tho modloai evidence, a condition 
in which ho would do anything & give 
in in anything for the sake of peace 
Sl quiet, he executed another will, upon 
the loud importunity of his sister, 
who wan strong in body & will. He 
died on Aug. IS : — Htin: the wiU so 

S roourod could not stand. — Homan 
lATHOuo Episcopal Oorpn., Toronto 
Diocbss V. O’Connor (1907), 10 

O. W. H. 76; 14 O. L. H. 666.— 
CAN. 

PART II. SECT. 9, SUB-SECT. 5.— C. 

1269 1. Onus of proof— Where undue 
influence preeunied,] — ^W., a married 
man separated from his wife & family, 
executed about a month before his 
death, document purporting to be last 
wdll whereby he devited & bequeathed 
all his property to S., his housekeeper, 
a married woman living apart from ner 
husband^ Sc appointed her sole extrix. 
On evidence as to relation between 8. 
Sc \V, Sc habits of latter probate was 


I refused on ground of undue influence 
j exorcised by the housekeeper over W. 

I who was of intemperate habits for 
: some years bofore death. — B uoklky v, 

1 Millar (1869), 8 N. fa. W. S. C. R. 

I (Kq.) 474.— AUS. 

i 1269 11. .} — ^A mother, who 

by a previous will had left certain 
property to her son H., during her 
last illness, in confidential interoourse 
witb another son, O. alone, according 
to Q.*s ovldenoe, arranged with him to 
leave the property absolutely to him, 
bp promising to apply it for the benefit 
of H. who was ox intemperate habits. 
Q. then instmoted a solr., D., to pre- 
pare a new will, who did so, leaving the 
property absolutely to Q. wi^out 
disclosing any trust. This will, Q. 
steted in evidence was read over by 
him to bis mother, they being alone, 
, & she in bed. It was then executed 
I by her Sc attested by D. Sc the nurse, 
J p. first asking her if It had been read 
! te her Sc if she was aware of the oon- 
; tents ; Sc she replying •• Yes.” It 
appeared by independent evidence that 


testatrix at the time of executing the 
will was very infirm Sc weak, but of 
sound mind : — Held : tbo above facts 
did not afford evidence of undue 
influence by G. — Be Waugh’s Will, 
Waugh v. Waugh (1872), 3 V. R. 89. — 
AUS. 

1269 m. .1— The fact that 

a person, who prepared a will, under 
which he takes a benefit, was not 
seeking to benefit himself personally, 
so much as his oburoh, docs not relieve 
him from the obligation cast upon him 
in propounding the will of satisfying 
the ct. that no undue influenoe was 
used to procure the will . — Be Walbu 
(1892), 18 V. L. R. 739.— AUS. 


1269 iv. .1 — ^Testator was 

a man of miserly habits who had for 
many years lived alone. Sc had accu- 
mulated considerable property. Two 
years before his death he was visited 
by a niece, his next of kin, who waa 
informed by him that, on his death, 
all his property would go to her Sc her 
mother. Before returning home the 
uieoe obtained a promise from the 
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1270. Will prepared by beneOclary.] — 

Finny v. Govbtt, No. 1060, ante, 

1271. On party alle^ng undue Influence.] — 

When once it is proved that a will has been executed 
with due solemnities by a person of competent 
understanding, & apparently a free agent, the 
burden of proving that it was executed under undue 
influence rests on the person who so alleges. 
That burden is not discharged by showing merely 
that the beneficiary had the power unduly to 
overbear the will of testator ; it must be shown 
that in the particular case the power has been 
exercised, A: that execution of the will was obtained 
thereby. — C rato v. Lamoureux, [1920] A. C. 
349 ; 89 L. J. P. C. 22 ; 122 L. T. 208 ; 30 T. L. R. 
20, P. C. 

1272. Discharge of onus.] — Finny v. 

Govett, No. 1000, ante, 

1273. .] — Craig v, I.amoureux, No. 

1271, ante, 

.] — See, generally. Evidence, Vol. XXII., 

pp. 35 et seq, 

1274. Right to begin —In party alleging validity 
of wlll.j —Handley V. Stacey, No. 1250, ante, 

1275. In party alleging undue influence.] — 

Hctley V, Orimstone, No. 1192, ante, 

.1 — See, generally. Sect. 0, sub-sect. 9, D. {g), 

ante ; A, generally. Evidence, Vol. XXll., pp. 43 
et seq, 

1276. What particulars must be given— Whether 
names of persons exercising undue influence.] — 

Plea that a \viU had been procured by undue 
influence : — Held : bad for not specifying the 
person or persons by whom the undue influence 
was alleged to have been excircist^d. — Harris v, 
Bradbury (1801), 30 L. J. P. M. A A. I(i8 ; 25 
J, P. 472. 

1277. .] — T)(!ft. in a probate action 

alleged that the will had boon procured by the 
imdue influence of pltf, A others. Plf-f. applunl 

priosl, who was her uiicIo’h spiritual 
adviser, tiiat in the event ot her 
uncle’s illness ho would write to her 
He infonn h(*r of the fact, so that she 
lui^ht rtdurn. Testator, having luieu 
seized with an illness whJc*h was likely 
to prove fatal, >vas advised by the 
nri(‘Ht to make a will as a moans of 
bcinsT “ better preimred to attend to his 
spiritual affairs.” Ue wa.s also advised 
tliat ho would he i»erfontly ritfht In 
disposim; of his pntperty In any way ho 
wished, not contrary to the moral law. 

A will was drawn up by a solr., who was 
sent for the purpose, leaviin; the whole 
of testator’s property for religious 
puri>ose8, with the exct'piion of two 
small bequests. The niece was not 
sent lor in accordance with the promise 
made to her, & she had no information 
of the existence of a will until after her 
uncle’s death. There being evidence 
as to the due execution of the will 
the capacity of testator, & no evidence 
other tlian that as stated of undue 
influence, pressure or inducement : — 

Held : the appeal from the decision 
of the Ct. of Probate admitting the 
will to probate must be dismissed. — 

Kc Dooi.ey*8 Estate (1885), 18 

N. S. R. (6 R. & G.) 407 ; 6 C. L. T. 

492.— CAN. 

1269 v. .1 — The influence 

of a person standing In a spooially con- 
fldential relation to testator may law- 
fully be exerted to obtain a will or 
legacy in his favour, so long as tho 
testator thoroughly understands what 
he is doing A is a free agent, A the 
burden of proof of undue influence lies 
upon those who assert it. — CkiLUNS e. 

Kilrot (1901), 21 C. L. T. 230 ; 1 

O. L. R 503.— CAN. 

1269 vi. .) — Where one who 

benefits by a will procures it to bo 

J.— VOL. XXIII. 


for particulars of the names of tho persons charged 
with undue influence A partieulai's of the acts of 
undue influence alleged, A the times when A 
places where each of the arts was alleged to have 
taken place. Tho rt. onlerod deh-. to give the 
names of the persons charged witli undue influence, 
but refused to order him to give particulars of the 
acts : — Held : as it was admitted to have been the 
long settled practice of the l^robato Ct., A subse- 
quently of the Probate Div., not to roquii*e a party 
Sieging undue influence to give particulars of tin* 
acts of undue influence, such practice ought not 
now to be disturbed. — vS.\lishury (Lord) r. 
Nugent (1883), 9 P. I). 23 ; 53 L. J. P. 23 ; 50 
L. T. 160 ; 32 W. U. 221, C, A, 

.laaohi/imis Expld. St Apld. C)uvo i*. Totw (ISSO), 5 4 

L. lT.^5l5. Consd. Jn the KnUde of t5hriwvsl>ury, 119221 

See, note, U. S. C., Ord. 19, r. 25 a. 

1278. Whether names of persons present 

at alleged acts.] — \Vhei‘e in an action to establish 
a will deft, pleads that testator is of unsound 
mind, or that tho will was obtained by undue 
influence, pltf. is entitled to have stated in the 
substance of the case particulars of the nat urt^ of 
tho unsoundness, A of thc^ character of tlu^ undui* 
influence A tho acts alleged in tlu< ex(»reiso of it-, 
with necessary dat'<^s, but not of Hie names of tlio 
persons present . — In the Estate of Siirewsbitry 
(Earl), McLeod r. Shrewsbury (Earl), (19221 
P. 112 ; 91 I.. .1. P. 16 ; 126 L. T. 115 ; ,3S 'l\ ].. H, 
203. 

1279. Acts of undue Influence -When 

ordered.) —Salisbury (Lord) v. Nugent, No. 1277, 
ante, 

1280. - .] Tn the Estate of 

Shrewsbury (Earl), McIjcod r. SiiREWsnuuY 
(Earl), No. 1278, ante, 

1281. Admissibility of evidence Hearsay evi- 
dence —Statements not in presence of testator -By 

will w<m' taken l>y t<ho solr. ; but, 
hoyond tho fact t liat siio had untruly 
stated • to doo.raHod during bis last 
lllnoHH that pltf. did not want to visit 
him, tlioro w'as no diri'ct ovidonou of 
any improper inlhumoo brought to 
boar noon him by doft., A jdtf. W'as 
oompollud to roly on tluj gonorol 
Huspicioii to bo drawn from tho sur- 
rounding clroumstunwH ; — Held : tho 
oviduiUH) was inHulIlniont to warrant 
a finding that tho will had boon 
obtalnofl by tho oxondso of uudiio 
inltnoncH). — T ki.liku v. Hciiilkmans 
(1907), 7 W. L. U. 229 ; 17 Man. L. U. 
262.— CAN. 

k. Whether corroboration nrcrMMin/.] 
— In an action to iinpoaoh a will on 
tho ground of unduo infliiotKJO it 
should not bo uphold on tho ovidouoo 
of ojio witness, whoso credibility Is 
at.t^vcked, when tho atUtstlng witnesHos 
may also bo examined. — jVIapill v, 
Mc^Gonnkll (1908), 12 O. W. 11. 124 ; 

17 0. L. R. 209. — CAN. 

l. Whether undue influence prc’ 
aumed.] — In tho coso of a will iitiduo 
iiifluonoo is novor prosumod : it must 
bo proved by those who allogo it. — 
Aimkkhv. Tayix>R(1897), 15 N.Z. L. U. 
630.— N.Z. 

1276 I. WfuU particulars must he Qiven 
— Whether names of persons practisinu 
undue influence.] — A fdoa alleging un- 
duo influenoe practisod by pltf. A 
others in his interest will not be ordered 
to lie amended, but the ct. will grant 
particulars of tho persons by whom 
the undue Influenoe is alleged to be 
practised. — Jaokhos v. Hzllas (1809), 

18 W. It. 210.— IR. 

m. Plea of undue influence toUh’ 

drawn at hear ina— Whether ^rty wil/t- 
drawing pUa pays costs.] — ^Deft., who 

K 


prepared without tho iiitorvtmtion of 
any faithworthy witnoss, or any ono 
capable of giving indepondoiit evldonce 
as to testator’s iiiteutioii A instructions, 
it will bo regarded with suspicion, A 
its invalidity prosumod, A the onus 
is on tho party propounding it to 
clearly ostablish 1(. — McHraii v. 
DoolkY (1903), 10 R. C. It. 537.— 
CAN. 

1269 vii. .] — Observations 

as to tho onus falling on a law -agent, or 
other person In a fiduciary relationship, 
who has assisted in tho preparation of 
a will under which ho bonoilts, of 
establishing that no undue itifluonco 
had boon employed. — Low A Low (or 
Fobrkht) tj. Guthrie, kto. (Low’h 
Trustkes), [19071 H. C. 1240.— 
SCOT. 

1270 i. Will prepared by 

beneficiary .] — If tho mjrson who obtains 
a liencflt under a will takes part In tho 
actual drawing of the wdll, tho onus 
is cast upon him of showing the 
righteousness of the transaction. — 
Collins v. Kilroy (1901), 1 O. L. R. 
503 ; 21 C. L. T. 230.— CAN. 

h. SuMciency.) — Testator during 
his last Illness nuulo his will,’' leaving 
all his property to deft., who was not 
his wife, but had lived with him as such 
for many years, thus cutting off his 
only child, pltf., with whom he was on 
friendly terms. It sufflolently ap- 
peared that bo was of sound mind at 
the time, A evldenoo showed the proba- 
bility of his having been Influenced to 
make the will in the way he did, by the 
action recently brought by his wife 
for alimony against him, A by a notion 
that pltf. had Deen assisting her mother 
in snoh action. Deft, was present in 
the room when the instructions for the 
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a 9 cc /. 0. — Orounda for refusing- probate : Sub-eect. 

6 , C. : 8vb-8 ed8. 6 <fe 7. j 

person alleged to exercise influence.] — In a pro- 
bate suit deft, alleged that the will propounded 
by the exors. had been obtained by the undue 
influence of C., who died a few days before the 
execution of the will. C.’s estate was not repre- 
sented in the suit : — Held : evidence of a state- 
ment by C., not in the presence of testator, was 
admissible so far as it went to the plea of undue 
influence. — Kadpord v. Risdon (1912), 28 
T. L. R. 342 ; 66 Sol. Jo. 416. 

, generally. Evidence, Vol. 
!XXir., pp. 76 et 8eq. 


Sub-sect. 6. — Fraud. 

1282. General rule.] — Will set aside on the 
ground of fraud & for failure of proof with respect 
to handwriting. — G race v. Calbmberq (1752), 1 
W, 76 ; 161 E. R. 29. 

1283. .]— Butterfield v. Scawen (1775), 

cited 1 n. L. Cas. 191 ; 9 E. R. 727, H. L. 

Jnv/)tati(m : — ^Reld. Alien v. M'PliorHoii (1847), 1 H. L. Cas. 

lUl. 

1284. .] — Guardhouse v. Blackburn, 

No. 1014, ante, 

1286. Part of will — If severable.] — Rhodes 

t;. Rhodes, No. 1346, post, 

1286. Rejection of part alTectlng sense 

of whole.]— R hodes v. Rhodes, No. 1346, post 

1287. Necessity for proof .] —Mitchell v. 

Thomas, No. 1299, post. 

1288. .] — Low V. Guthrie, No. 1306, post. 

Circumstances raising presumption.]— aScc Sub- 

sect. 7, poet, 

1289. Conduct amounting to — Exaggeration of 
conduct of beneficiary.] — Browning v. Budd, No. 
1257, ante. 

1290. Right to begin — Fraud the only issue — In 
party alleging fraud.] -Tate v, Tate, No. 3262, 
post. 

Fraud In transactions inter vivos.] — See 

Fraudulent & Voidable Conveyances ; Gifts ; 
Misrepresentation & Fraud ; Settlements. 


Sub-sect. 7, — Circumstances giving rise to 
Suspicion op Undue Influence or Fraud 
OR Absence op Knowledge or Approval. 

1291. Will or codicil prepared by propounder — 
In own favour.]— Whore a logaUio is the wriU^r of 
his own legacy, more than ordinary proof of the 
authenticity of the will is called for.— 1’aske v. 
Ollat (1816)^, 2 Phillim. 823 ; 101 E. R. 1158. 



r. Wood (1843), 2 Notes of Oases, 481. Apprvd. Browning 
V. Budd (1848), 6 Moo. P. G. C. 430 ; mchell v. Thomas 
(1848), 12 Jur. 967. Befd. Durling & Parker v. Loveland 
(1839), 2 Ourt. 225 ; Booular v, Plowright (1852), 28 
L. T. O. S. 193 ; Fulton v. Andrew (1875), L. R. 7 H. L. 
448 ; Donnelly v, Broughton, [1891] A. C. 435. 

1292. .] — Hbnshaw V. Atkinson 

(1815), cited 10 Moo. P. 0. C., p. 445 ; 14 B. B. 
444. 


Annotatum : — Bold. Scouler u. Plowright (1856), 10 Moo. P. 
C. C. 441. 


1293. .] — The burden of proof of the 

genuineness & authenticity of a will lies on the 
party propounding it ; & u the conscience of the 
judge IS not judicially satisflod that the paper in 
question does contain the last will & testament 
of the deceased, he is bound to refuse its admission 
to probate. A will written or procured to be 
wiitten by a party who is benefited by it is not 
void ; but the circumstance forms a just ground of 
suspicion against the instrument, & calls upon the 
ct. to be vigilant & jealous ; & unless clear & 
satisfactory proof be given that it contains the 
real intentions of the deceased, will be pronounced 
against. 

A will of a married woman, possessed of a separate 
estate with a power of appointment, having been 
prepared by her husband’s solr., unknown to 
testatrix, from instructions given by the husband, 
by which he was appointed sole exor. & residuary 
legatee, & executed by testatrix under the influence 
& control of her husband on her death-bed, de- 
clared void, & probate refused ; it being, according 
to the evidence in the cause, contrary to the 
intentions previously expressed by the testatrix. — 
Baker v. Batt (1838), 2 Moo. P. C. 0. 317 ; 12 
B. R. 1026, P. 0. 

Amiotations : — ^Refd. Barry v. Butlin (1838), 2 Moo. P. C. C. 

480 ; Fulton v. Andrew (1875), L. li. 7 H. L. 448; 

Farrelly v. Corrigan, 11899] A. C. 563. 

1294. .] — The onus of proving a will 

being on the party propounding it is in general dis- 
charged by proof of capacity & the fact of execu- 
tion ; from which the knowledge of & assent to 
it/8 contents by the testator will be assumed. 

The fact of a party, i)reparing a will with a 
legacy to himself, is at most only one of suspicion, 
of more or less weight according to the circum- 
stances, demanding however the vigilant care of 
the ct. in invest/igating the case before granting 
probaU^ ; & though evidence of the instructions 
given by the deceased & the reading over of the 
instrument are the most satisfactory proofs of the 
testator’s knowledge of the contents, they are not 
the onlv description of proof by which the cognis- 
ance of the contents of the will may be brought 
home to the deceased even in a case of doubtful 
capacity. 

A will prepared by the deceased’s solicitor under 
which ho took a considerable benefit, the only son 
of deceased being excluded, the deceased being 
of weak though of testable capacity under the 


to an notion for proof of will in Bolemn 
form ploadB unduo influenoo &, fraud 
8c at the hearing withdraws suoh ploos, 
must pay tho oosts of suoh iastios. — 
Mullowney r. Kino (lUOC), 9 Nfld. 
L. 11. 182.— NFLD. 


PART U. SECT. 0, SUB-SECT. 6. 

1287 1. NeccMitu for proo/. ]—Doft. 
oontestod tho validity of a will pro- 
pounded by pltfs., 8c also propounded 
two earlier wills, under which, in the 
event of tho last in date hning iu- 
validated, he claimed : — HeW .• a 
general dofenoo of fraud was admis- 
siblo in suoh case; but under that 
defenoe deft, was required to give 
partioulara immediately after the 
examination of pltf. — ^ArrLKMAN r. 


Appleman (1887), 12 P. R. 138.— 

CAN. 

PART II. SECT. 9. SUB-SECT. 7. 

n. Oeneral rule.] — The existence 
of ciroumstanoes which might raise 
suspicion that the execution of a will 
was procured by captation, improper 
sugTOstions, or undue influence on the 
part of those promoting it, is not a 
sufficient ground to JustiiT an appellate 
ct. in interfering with the oonourrent 
flndings of the cts. below as to the 
validity of the wUl. — LaramSe r. 
Fkrron (1909), 41 8. C. R. 391.— 
CAN. 

1801 i. WiU or codicil prepared by 
propounder — In own /anoiir.^Where 
tt will was prepared by a solr. 8c his 


clerk for a man, who at the time of 
giving instructions 8c at tho time of 
executing it appeared to them per- 
ftMjtiy competent to make a will, 8c 
on whose evidence in support of the 
will if standing alone the ct. would 
undoubtedly have acted, but, who, 
other evidence showed, bad from long 
drinking, become partly imbecdle « 
who had been influenoed In the nmking 
of the will by the exor. 8c sole bene- 
fleiary 8c his wife, the Judge refused 
to admit the document to probate on 
the ground that the exor. had failed 
to satisfy the onus cast upon him of 
removing from the Judge's mind the 
impression of unfair dealing to be 
gathered from the wboleof the evidence. 
— ite White (1892), 18 V. L. R. 716.— 
AUS. 
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circumstances pronounced for affirming the 
sentence of the derogative Ct. with costs. 

The strict meaning of the term onus prabandi 
is this, that if no evidence is given by the party 
on whom the burden is cast, the issue must bo 
found against him (Parke, B,). — ^Barry v. 
BUTIJN (1838), 2 Moo. P. C. C. 480 ; 1 Curt. 637 ; 
12 E. B. 1080, P. C. 

Annotations : — Consd. Durling r, Loveland (1839), 2 Curt. 
225 ; Purnell v. Corfleld (1844), 1 Hub. Eccl. 51. Apld. 
MitobeU V, Thomas (1847), 6 Moo. P. C. C. 137 : Browning 
Budd ® Moo. P. C. C. 430 ; Grevllle v. Tylee 


(1851), 7 Moo. P. O. C. 320 ; Soouler e. Plowright (1856). 
10 Moo. P. C. C. 441 ; Goodacro v. Smith (1867), L. K. 1 
P. & D. 359 : Fulton v. Andrew (1875), L. R. 7 H. L. 448. 
Espld. Tyrrell v. Painton, [1894 J P. 151. Conid. Finny r. 
Govett (1908), 25 T. L. R. 186. Expld. Low v. Guthrie. 
[1909] A. C. 278. Bsfd. Sutton v. Sadler (1857), 3 C. U. 
N. S. 87 ; Mitchell v. Gard (1862), 3 Sw. & Tr. 75 ; Hasti- 
low V. Stobie (1865), L. R. 1 P. & D. 64 : Guardhouse v. 
Blackburn (1866), L. R. 1 P. & D. 109 ; Brown v. Fisher 
(1890). 63 L. T. 465 ; Farrelly v, Ck>iTigan. [18991 A. C. 
563. Mentd. Broadbont v, Hughes (1860). 29 L. J. P. M. 
&; A. 134 ; Baudains v. Richarason. [1906J A. C. 169. 


1295. .J — The will of an aged person 

of doubtful capacity prepared by a solr., who was 
appointed exor. &; one of the residuary legatees, 
pronounced against, &; the parties propounding it 
condemned in costs. Bare execution in such a 
case is not sufficient. — Hurling & Parker v. 
Loveland (1839), 2 Curt. 225 ; 163 E. li. 393. 
Annotation : — ^Refd. Scouler v. Plowright (1856), 10 Moo. 

P. C. C. 410. 


1296. .] — A will of an aged testiitor, 

drawn by the party principally benefited, from 
instructions given by deceased to a third party, 
under circumstances of suspicion, the disposition 
being at variance with that contained in prior 
wills, & exhibiting omissions unexplained, pi*o- 
nounced for. 

The mere act of executing a n(5W testanionf ary 
paper proves that some alt<n‘ation of intention 
had taken x)lace, <&, in the absence of other proof, 
the exte^nt of such alU^ration cannot safely be 
considered as raising any presumption against the 
authenticity of the document, if there be nothing 
unreasonable in the disposition it8<df (Lord 

COTI’ENHAM, O.). 

It is no part of the law of this country, that a 
will i)repared by, Ac executed under the sole direction 
of, the i)arty taking benedcially under it, is not 

take effect ; although that circumstance exposes 
the transaction to deserved suspicion, Ac justifies 
the ct. in n^quiring proof tliat the act was really 
tlui mind Ac act of deceased (IxiRD Cottenham:, C.). 
— ('HAAiBERS r. Wood (1843), 2 Not^;s of 
480, P. C. 

1297. .] — A will Ac two codicils, 

bearing the genuine signature of testator, but 
accompanied by very suspicious circumstances 
upon the face of, as well as dehors, the papers, 
pronounced for in the ct. b<?low on the strength 
of the tcistiraony of the attesting witnesses ; 
testator*8 capacity being unimpeached ; the 
sentence reverst^d on appeal on the facts Ac the 
superior ct. admitting further evidence not 
admissible in the ct. below. 

Wliether the question arises between a will Ac 
an alleged intest^y, or, as in the present case, 
between one will Ac another of prior date, the proof 
being upon the party propounding any testa- 
mentary writing, the course of administration 
directed by the law is to prevail against Iiim who 
cannot satisfy the Ct. of Probate that he has 
established a will ; or the prior instrument, which 
is liable to no doubt, is to be established in pre- 
ference to the posterior one, which cannot I>e so 
proved to spe^k the testator's intentions as to 
leave the ct. in no doubt that it declares those 
intentions. There is no duty cast upon the ct. j 


to strain after probate, St to grant it where grave 
doubts remain wholly unremoved, St great 
difficulties oppose themselves to our x^rogress, 
which we are quite unable to surmount (Ia)1id 
Brouqilam). 

The will mainly relied on is in the handwriting 
of the legatee, the party propounding it, & in 
whose favour it is m^e. Nothing can tend more 
to excite the jealousy of a Ct, of Pi*ohate tlian 
this (Lord Bbouoham). — Panton r. Wha^iams 
(1843), 2 Notes of Cases, Supp., p. xxi ; 1 

L. T. O. S. 406 ; 7 Jur. 865. P. C. 

1298. -Purnell r. ('ORPIeld, No. 

1239, ante, 

1299. .] — A st'cond codicil to a will 

was prepared by the person in wliose favour it was 
made Ac executed by dec(*as<Hl when in a state of 
great infirmity Ac exhaustion. There iK>t. being 
sufficient xiJ'oof from the evidciiiee of the attesting 
witnesses, that (h*coa8od was aware of its contents, 
the paper not having been ivad over to him bofort> 
he signed it, Ac x'hysical infirmity rendering him 
unable to do so himself, such codicil w/is pro- 
nounced against . 

The <;t. is not to pix'sume fraud whert^ thens is 
no proof of it ; but the eoint luis a right to ask 
for adequate* x>rc>of of a i)ax)er which is x)repared by 
a party for his own benefit (Sir 11. .Ienner h'usT). 

A party who prox)ounds an instrument (‘outaining 
a disx^osition in his own favour, is hound to furnish 
the ct. with i)roof of knowl(*dg(' of the eontents by 
deceased, which knowledgt^ may l^e [U’oved in a 
variety of ways ; by showing an hif-iuifJoii to do 
the net, tliat Mkj act is in lu^eordanee with the 
previous declarations ; or by proof of reading 
over at thii tim(‘ of execution, or of some reference 
in the contents by deceased, showing a knowledge 
of them, or by x)roof of subsiMiuent re(H»griitioii. 
It is not for tla^ ct. to x>r<'Kume fraud, but some 
proof of knowhslge of file cont«»ritH must l)t‘ given 
in all such cases (Sir II . ENNER J^'uht). M ITCIIKLL 
r. Thomas (1817), 6 Moo. P. C. (\ 137 ; 13 E. U. 
636 ; sidf nom. Mk^hei.!. v. Tiio.mas, 5 Notes of 
(^asoH, 600 ; 111.. T. O. S. 90 ; J2 .lur. 967, P. C. 
Anntttation Reid. & Mitehrll r. Gunl KintfwcU 

(1862), 3 Hw. «c Tr. 75. 

1300. .) A jiaper of a testaiiKUitary 

nature, writhm by the solely hetu^flted 

thereby at the dieial/ion of dec,eascd, A signed by 
him, but couched in language improbable from the 
liosition of deceased : - field : nevertheless, under 
the circumstances, entitled t<» prohat/<}.- ' Barley 
V. Poutaklington (Kari.) (1848), 12 L. T. O. H. 
456; 13 .Jur. 18. 

1301. — .) When^ the*, will is prejiared 

by a i>arty princix)ally benefiteul, Ac tlie circum- 
stances are susx>icious, it is necessary to jirove to 
the satisfaction of the ct. that testator had full 
knowledge; of the instrurneuit Ac its conteTits, Ac 
executed the same freely, witlieiut any undue 
control. — Scouler v, J^Lownioin’ (1856), 10 Moo. 
P. C. O. 440 ; 28 U, T. O. S. 193 ; 5 VV. H. 99 ; 
14 E. B. 657, P. (J. 

1302. .] -*-The fact that a ijerse^n pro- 

pounding a will under which he; benefits largely 
18 the person who alone tocik the instructions for if» 
Ac either prepared or xB*ocured its prexiaration, is 
a circumstance of grave susxiicion St calls for special 
care Ac vigilance on the x^Rrii of the ct. Ac jury 
in examining the evidence adduced in siipjiori/ of 
it ; Ac unless that suspicion is r(;move<l St tlie ct. 
Ac jury are judicially satisfied that the terms of the 
document actually exxR‘^JS8 the true wishes of the 
testator, the plea of undue influence is establishcrd, 
-J the will ought to be pronounced against. 

The oniis probandi being in every case uxion the 

K 2 
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Sed, 9. — Grounds for refminn yrobate: Svb-aeci. 7.] 

person propounding a will, he must satisfy the 
ct. & jury that the instrument lie is setting up 
is the true last will of a free & capable testator. — 
Parker v. Duncan (1890), 02 L. T. 642 ; 54 J. P. 
2^0 

1303. ,] — A person making a will & 

taking a substantial benefit thereunder must give 
reasonable & sufficient proof to show that the 
testatrix did, in fact, know & approve its contents, 

&; that it was duly executed. The attesting witnesses 
had proved that the testatrix was of sound mind, 

& that she duly executed the will which they then 
attested (Jbune, P.).-^Lawford v. Allen (1892), 

9 T. L. R. 145. 

1304. .] — The rule throwing upon the 

party propounding a will prejiared by a person 
who takes a benefit under it the burden of showing 
that the paper propounded expresses the true will 
of the deceased, is not confined to cases where the 
will is prepared by a person taking a benefit under 
it, the true rule being, that wherever a will is pre- 
pared &: executed in circumstances which raise 
the suspicion of the ct., it ought not to be pro- 
nounced for unless the party proiiounding it 
adduces evidence whicli removes such suspicion 
& satisfies the ct. that tlwi t/cstator knew & approved 
of the contents of the instrument. 

At the trial of an issue as to the validity of a 
will, it appeared that the testatrix in 1880, & 
again in 1884 made a will in favour of deft. After- 
wards she became dissatisfied with him, & from 
1 888 to 1 892 wrote repeatedly to her solr. making 
serious complaints against him. On Nov. 7, 1892, 
she made a will leaving her property to pltf. On 
Nov. 9, T. P. a son of deft., brought to her a will 
prepared by himself, leaving her property to deft. 
This will was executed by her in the presence 
of & attested by T, I*. & a young friend of his, no 
one else being present, & the exist€*n(;o of this will 
was not known to any one else till afUu* the death of 
the testatrix on the 23rd. The only evidence 1 
adduced by deft., the party setting up the latter 
will, was tliat of the attesting witnesses to such 
will who were orally examined, & deposed (dearly 
that the will was read over to testatrix & that she 
app(iarod to understand it & apjiroved of it. The 
President pronounced in favour of the later will : 
— Held : on ajipcal, tlie evidence of the at-Uisting 
witnesses was not- sufficient to romovt' the suspicion 
arising from tht‘ circumstances under which the 
will was })repar(Hl & cxocu<-('d, & the former 
will must be established. — Tyrrell v. 1*ainton, 
[18941 1*. 151 ; 70 1.. T. 453 ; 42 W. R. 343 ; 0 
n. 540, C. A. 

Annotaiions : — ^Apld. Finny r. Oovclt (1908), 2r> T. L. U. 

180. Reid. AtkiiiHou r. MoitIh (1890), 75 L. T. 440 ; 

Wilson r. Rasll (1903), 72 L. J. 1*. 89. 

1305. .] ~ On a motion for a new trial 

made by the exors. after the ct. had excluded from 
ui-uuinc: a pecuniary legacy exhausting nearly i 
the whole of testator’s estate? to his confidential | 
agent wlio had drawn the will, it appeared that i 
the jury had properly found that testator knew j 
& approved its contents except as regards the } 
above bequest, which he did not know & approve ! 
of, but had in a rider expi'essed its belief that j 
testator intended to give to said legatee half bis 
property : — Held : the motion was properly 
refused. The rider did not neutralise but rather 
supported the verdict, for, if correct it showed that j 
the will did not truly express testator’s intention. — j 
Farrblly r. Corrigan, [1899] A. O. 563 ; 68 . 
L. J. P. C. 133, P. C. i 

1306. •] — The rule tliat where a will 1 


is prepared by a party who takes a benefit under 
it, that is a circumstance which forms a just 
ground of suspicion & requires clear Sc satisfactory 
proof that the instrument contains the real 
intention of testator, does not authorise the ct. to 
consider suggestions of fraud or undue influence 
of which no foundation is laid in evidence. — 
Low V. Guthrie, [1909] A. C. 278 ; 78 L. J. P. C. 
126, 11. L. 

1307. Solicitor.] — Barton v, Robins 

(1769), 3 Phillim. 455, n. ; 161 E. R. 1382. 
Annotations : — Consd. Flncham v. Edwards (1842), 3 Curt. 

83. Retd. Fawoett v. Jones, Codrington^ Pultene 7 ( 1810 ), 

3 Phillim. 434 ; Thome v. Hooke (1842), 2 Curt. 799 ; 

Allen 17. McPherson (1847), 1 H. L. Cas. 191. 

1308. .] — The circumstance, that 

one residuary devisee was the attorney, who drew 
the will, not decisive evidence of fraud. — ^Paine 
V, Hall (1812), 18 Ves. 475 ; 34 E. R. 397, L. C. 
Annotations: — Consd. Balch v, Symes (1823), Turn. & R. 

87. Retd, llindson v. Weatherill (1854), 2 Eq. Ht'p. 733. 

Mentd. Lomax v. Ripley (1855), 3 Bm. & G. 48 ; Bwcoting 

V. Sweeting (1863), 3 New Rep. 240. 

1309. .] — In a case of perfectly 

sound mind, & free from any suspicion of 
imposition, evidence of bare execution is sufficient ; 
but where deceased’s attorney is the drawer of the 
will, Sc the person principally benefited, the 
jealousy of the ct. is excited, & demands more 
than proof of bare execution. 

The will, executed eight years before death, 
of a woman, who, though guilty of excessive 
drinking & great extravagances, managed her 
own property, received her dividends, did various 
acts of business, corresponded rationally with her 
friends, Sc was not shown to be under any delusion, 
cannot be set aside on the ground of insanity ; Sc 
though such will — in total exclusion of distant 
next of kin, with whom she had quarrelled, be 
in the handwriting of, Sc executed at the office of, 
her attorney, one of the exors. Sc residuary legatees 
to a great amount, he Sc his family having also 
very large legacies, Sc the attesting witnesses speak 
to a bare execution ; documents in her own hand- 
writing, showing both capacity Sc knowledge of 
contents, though not mentioning the residue, will 
supply the additional proof requireci by sucli 
circumstance. — ^Wheeler Sc Batsford v. Alder- 
son (1831), 3 Hag. Ecc. 574 ; 162 E. R. 1268. 
Annotation Mentd. Wright r. Tatham (1838), 5 Cl. & Fin. 

670. 

1310. .] — 'Where a will is hn- 

peaclied on ilu? ground of fraud, the parties who 
seek to establish the will must remove or explain 
Sc so neutralise the facts out of which suspicion 
arose. The relation of client Sc solr. between 
testator (ft b(?neficiary excitos suspicion. — Wyatt 
V. Ingram (1832), 3 Hag. Ecc. 466; 162 E. R. 
1228 ; suh nom, Ingram v. Wyatt, 1 L. J. Ch. 135, 
L. C. 

1311. - .] -Barry r. Butlin, No. 

1294, ante, 

1312. .1— (1) A will & five 

codicils being propounded ; the will & four 
codicils established. The fifth being prt?pared 
by a solr. in his own favour, the deceased being at 
the time of fluctuating capacity, was pronounced 
against, the ct. not being satisfied tliat the deceased 
understood the contents of the instrument he 
intended it to operate, although no fraud was 
imputed to the solr. 

(2) The party propounding a codicil compelled 
to produce an attesting witness thereto, for the 
purpose of his being cross-examined, although sucli 
witness was interested against the cc^icil. — 
Croft r. Day (1838), 1 Curt. 782 ; 163 E. R. 271. 

1313. .] — 'Where a will is ob- 
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iaiaed from an old & infirm testatrix largely 
benefiting the drawer, an attorney, the ct. re- 
quires B^ng evidence either as to instructions 
or execution ; in this case, where there is no 
proof of instructions from deceased, or even of 
a knowledge of contents, & only weak evidence as 
to a bare act of execution, probate is refused. — 
TucKWEiJi V, CORNICK (1844), 2 L. T. O. S. 836. 

1314. Medical attendant.] — Where ; 

a will is prepared & written by a medic^ man in 
attendance on testatrix, at that time dangerously 
ill, & without professional advice, by which he is 
made the principal object of testatrix’s bounty, 
to the exclusion of her near relations, a Ct. of . 
Justice, regarding the subsisting relation of a 
medical man & patient, will view his conduct with 
the utmost jealousy. — Greville v, Tylee (1851), 

7 Moo. P. C. C. 320 ; 13 E. R. 004, P. C. 

1315. Will or codicil procured by propounder-- 
In own favour.] — Where the execution of a codicil 
was clandestinely & without previous instruction 
obtained from a tesUitor of eighty, only one 
month before death, by the son, the person solely 
benelited & his associates, the disposition being 
contrary to the repeated former a(‘ts of deceased, 
the clearest proof of capacity & free agency is 
necessary. Codicil pronounced against & the son 
condemned in costs. — Mackenzie v, Uandasyde 
(1820), 2 Hag. Ecc. 211 ; 162 E. R. 838. 

1316. .]- Baker v. Batt, No. 1203, i 

ante, , 

1317. .] — (1) A will was propounded 

for probate. A caveat was entered. The (.’t. of 
Probate directed the case to be tried at tlie assiz(‘8 ; ' 
it was so tried on six issues. The first four ro- 
quirisd a determination of the fact whether testator 
was of sound mind & understanding, capable of 
making a will ; the fifth wlndher lie knew & 
approved of the contents of the will ; the sixth 
whether he knew A approved of the residuary 
clause. Tliat clause was the last in the will, 

by it, the j^ropoundera of the will were made the 
residuary legatees, & were appoinUnl exors. 
Evid<jnce having been taken, the judg(i at the trial 
asked the opinion of the jurors on every one of the 
issues. They found for tlm propounders of the 
will on the first five issues, but for the opponents 
cm the sixth. No leave to set aside the verdict 
A enf-cr judgment for the x>ropounders, notwith- 
standing the verdict on the sixth issue, was re- 
served, but when the case came before the CJt. of 
Probate a rule w^as obtained to set aside the verdict 
generally. As have a new trial, or to set aside the 
verdict on the sixth issue for misdirection. On 
argument, the judge of the Ct. of Probate made the 
rule absolute to enter the verdict for the pro- 
pounders of the will. At granted rebate of the whole 
wdll, including the residuary clause : — Held : this 
judgracmt was irregular, Ac could not be sustained. 

(2) By Rule 40 of l^roceeding in the Probate Ct., 
1865, made as to contentious business, it is re- 
quired that any party having jileaded certain pleas 
as to the competency of testator Ac the validity 
of the execution of the will, shall give particulars 
in writing, stating shortly the substance of the case 
lie intends to present to the ct., Ac no other defence 
shall be available. Tlie particulars delivered in 
t his case set forth that, “ at the time of the execu- 
tion of the alleged will the deceased was in a state 
of mental prostration brought on by habitual 
drunkenness Ac disc^ase of the brain, Ac that w'heu 
he executed the alleged ‘will he was not conscious 
of Ac did not approve of, the contents of tlio alleged 
will or of the residuary clau«j ” -//cW ; these 

particulars could not be construed as restricting 
the defts. to proof that the non-approval of the 


residuary clause was alone occasioned by mental 
prostration brought on by habitual drunkenness 
& disease of the brain. 

(3) Those who take a benefit under a will, Ac 
have been instrumental in preparing or obtaining 
it, have thrown upon them the otius of show- 
ing the righteousness of the transaction (Lord 
Hatherijey). 

(4) There is no unyielding rule of law, esiiccially 
where the ingredient- of fraud enters into the case, 
that, when it- has been jiwved that a testator, 
compete'ut in mind, has had a will read over to 
him, Ac has thereupon executed it, all further 
inquiry is shut out (Lobd IIatuehlky). — Fulton 
r. Aniuiew (1875), L. B. 7 11. L. 448; 44 L. J. 
P. 17 ; 32 L. T. 200 ; 23 W. B. otMi, II. L. 

Annotations As to (1) Apld. Proun r. FlHhor (1890), 03 
1 j. T. 405. Consd. Ujunett-PotlUOil r. (lariiott-Bottlold. 
tlOOl] 1*. 335 ; Finny v. ilovott (1908), 25 T. L. U. 180. 
keid. lie Simpson, Kx p. Munntn (1870), 2 Cli. D. 
the mods of lUu'hin. 1 1 89 IIF. 2 4 7 ; Lawloptl v. Alien ( 1 892). 

9 T. L. it. M5 ; FarroUy v. CorrlKiin, U8991 A. C. 503 ; 
Brisco r. Baillio llttiuilton. 1 1 902 J F. 25]. ^ <» (3) Conid. 

Tyrr.'ll v. 1‘ainton, 1 1 894 ) 1‘. 151 . Apld. IIhoii u. BaHHll. 
(19031 1*. 239. to (I) CODSd. (In'iTMon r. i>y|or. 1 19171 
J*. 250 ; In the KsUitc of IMillpol, UroK«on v. 1 »iyli>r (1917), 
117 L. T. 318. Reid. Parker r. Duncan (1890), 02 L. 1. 
012. anierollu, Reid. Kc UurriHoii, 1‘*«1V:’‘ I,’; 

(1870), 24 W. Jl. 979; Morivll c. Morn'll (1882), 7 1*. D. 
08; Baudains r. Itichanlwon, 11900] A. (*. 109 ; Low v, 
(luthric, II909J A. C. 278. Hentd. ^ 

118931 P. 1 : Karunartno i*. FerdInanduH, II90,ij A. e. 
405 ; Field r. Oininunney (1920), 30 T. L. K. 095. 

1318 , Will prepared by solicltor.l - 

The ct. is to approach wit h suspicion tlu^ considera- 
tion of a will pix)cured Ac propounded by a person 
taking a larg(3 benefit thei‘i‘Uiidc‘r, although the 
will may liave been pr(‘pared by a.solr., Ac although 
fraud is not pleaded by tht» pc'rson opposing the 
will ; Ac when* there was no U»Htam(*nta-ry incapacity 
on the i)art of th<^ testator or t he wit-nessc's. 

Where a b(‘iniliciary, who had procured Ac snb- 
seciuently i)ropound(Hl a will, failed in those cir- 
: cumstances U) satisfy th(^ ct., by anirmativo & 

• conclusive eviibuice, that the testator did, in mft-, 

! know Ac approve of the contents of tins will which 
I he had actually executed, probaLs was refused, 
i Brown r. Fihhkr (181)0), 03 Ji. T. 465. 

I A niiftlfitions : - CODSd. Tyrivll r. Puinlen, P. 

' Apld. WilMon t*. BdhkII, 1 1 903 1 P. 239. Retd. I'limy i*. 
(iovetl (1908), 25 T. L. U. 180. 

^3X9, .1 Baiikeu V, Duncan, N«>. 

1302, ^ . , . , . 

I 1320. .1(1) Tlio principle of law is 

i well estahlislnsd that if a peison who takes a 
benefit iind^sr a testamentary document has been 
' instrumental in obtaining the preparation or 
' execution of the document, this is a circumstance 
that ought gerifirally to excite the suspicion of the 
ct. Ac should call upon it to be vigilant Ac jealous in 
examining the (evidence adducc;d in support of the 
claim to establish the document, which ought 
not to be pronounccnl for unless the suspicion 
attaching to it is removed Ac the ct. is judicially 
satisfied that the document propounded does 
exi>rc;S8 the true will of deceased ; Ac it follows fiorn 
this that those who are instnimental in bringing 
about the inquiry are not wholly in the wrong, 
even if they do not 8ucce<id in their impeachnifuit . 

(2) K. H. Ord. 45, r. J4 d, gives tlie ct. fu 
power to order that the costs of all paHif^s sliall 
come out of the legacies bequeathed by a testa- 
mentary document to the peiwm whose conduct, 
though unsuccessfully impeached, has been the real 
. caust? of the irivestigaih>n. - /n the Astatc o/ 
: Ohmk.nt, Guild Ac Jauvih r. Ohment, (1014] F. 
120 ; S3 I,. J. P. 72 ; 110 L. T. 000 ; oH hoi. Jo. 
.596. 

1321. Language unlike that of ^ deceased.] -- 
Barley v, Pobtarlinoton (Earl), No. 1300, ante. 
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Sect. 9. — Grounds for refusing probate : Sub-sects, 
7, 8, 0, 10 «fc 11. Sect. 10 ; Sub-sects. 1, 2 <fc 3.] 

1822. Will not signed with usual signature— 
Signature by mark.] — Strict proof must be given 
of a will which is informal, signed by mark instead 
of the usual subscription in full of the testator, 
& has been obtained from him by one of the p^- 
pounders having a substantial interest in its 
provisions & witnessed by two of her relations. 
Such a will is not invalid ; but the oniis prohandi 
may be increased by circumstances, & the pre- 
sumption may even be conclusive against the 
validity of the instrument. — Donnkixy v, 
Bkouguton, [1891] A. 0. 435; CO L. J. P. C. 
48 ; 65 L. T. 558 ; 40 W. R. 209, P. C. 


Sun-SECT. 8. — INSTIIUMENT NOT INTENDED TO 

Operate as a will. 

. _ 1393* Geuwral rule.]— Guardhouse v. Black- 
burn, No. 1044, ante. 

See, generally, Wiia.s. 


Sub-sect. 9.- - Revocation. 

See, generally, WiiiLH. 


Sub-sect. 10.— ^Will 1’repar.ed or Procuked 
BY Propounder. 

1324. Will not void Grounds for suspicion.] — 
BAitHY V. Butlin, No. 1291, ante, 

1326. — .| C/iiAMBERS V, Wood, No. 

1296, anie, 

1826. — .] - Handley v, Stacey, No. 

1250, anie. 

1327. - - .J — Bonneij.y v. Brouohton, 

No. rS22, ante. 

See, further. Sub-sect. 7, ante. 


Sub-sect. 11. — Other Grounds. 

1828. Character of attorney preparing will.] — 
When the drawer & attesting witnesses of a will 
executed ten days before death by a i)erson of 
eighty -live, in weak health, are conflnned as to 


Administrators. 

capacity volition & free agency by adverse witnesses 
& by deceased’s affections, declarations, & 
recognitions ; the general character of the drawer, 
an attorney employed by deceased for many years, 
slight discrepancies in the evidence of the 
factum are not material. A will in such a case 
pronounced for. — ^Bibd v. Bird (1828), 2 Hag. Bcc. 
142 ; 162 E. R. 813. 

1829. Will Inofficious.] — An inofficious will, pre- 
pared from instructions given to the drawer by 
the party almost solely benefited, & who was in 
nowise related to testator, pronounced valid, on 
proof of capacity of testator, & of the will having 
been read over to him. — ^Wrench v. Murray 
(1843), 3 Curt. 623 ; 1 L. T. O. S. 412 ; 7 Jur. 705 ; 
163 E. R.’ 846. 

1880. Existing grant — Refusal by existing repre- 
sentative to bring in grant — Probate.] — Probate 
had been taken in a will ; another will of a later 
date was produced. The extrix. of the former 
will refused to bring it in to have the probate 
revoked. Probate of the latter will decreed 
notwithstanding. — Wilkinson & Webster v. 
Robinson (1849), 14 L. T. O. S. 381 ; 14 Jur. 72. 

1331. Administration.] — Deceased 

died as was supposed intestate, & letters of 
administration were granted to his wife. She 
realised as much as she could of the estate, & left 
the country. A will was subsequently discovered, 
& a citation was issued, calling on her to bring in 
the letters of administration, which she did not 
obey. The ct. admitted the will to probate, 
notwithstanding that the letters of administration 
had not been brought in, but directed the fact 
that the administration was outstanding to be 
recited on the probate. — In the Goods of Ingall, 
Ingall v. Drayton (1869), 21 L. T. 367 ; 33 J. P. 
792. 

1332. .]— /n the Goods o/ H ornbuckle, No. 

877, anie. 

Double probates generally, sec Sect. 8, ante. 

Revocation of grants, see Sect. 16, post. 


Sect. 10.— FORM OF GRANT OF PROBATE. 

Sub -sect. 1, — Description of Testator. 

1333. Part of estate Invested In wrong name - 
Spinster described as wldow.J — N., a spinster, hav- 
ing invested money in the funds, & described herself 
as R., widow, & afterwards invested other money 
in her right name, the ct. refused to decide the 


PART II. SECT. 9, SUB-SECT. 10. 

1824 I. Will not void — Ground for 
ttuRjncion .] — In a suit to obtain probato 
of a will wlilch was pn^pai’od by an 
OHtatu aRont^ a Bolr.,wbo are ronps. & 
iiiuior whlob both rooolvod larst^ bene- 
fits : — /Md ; (1 )ihe trial judge having 
dii'eet ed hia mind to the q neat ion 
whether In view of tho Bnapicloua 
olrouraHtanceH rcRpa. had establiRhed 
that tuBtator know & approved of tho 
eontenta of t-ho will having found 
that they had eHtabliahed that fact 
& there being evidence to support that 
finding hiu deolaion in favour of K^npa. 
abould not bo dlaturbed. — N ock r. 
Auotin (1918). 2.'i C. L. K. :>iu. — 

PART II. SECT. 9, SUB-SECT. 11. 

o. Will Mil rtad orrr io irHUitor-- 
Testator's imtrucHons not follourd .] — 
Where a aolr. ix>oelved InatTuotlona fi-om 
tieat^tor to leave hia property to hla 
wife & daughter. drew up a will 
leaving the property to the wife & 
daughter for their Joint lives, with 


remainder to tlio daiighter. & the will 
waa not road over to toatator, owing to 
tlie danger of his becoming uuconaciuua. 
t be ct . refused to grant probate, as tho 
will did not follow the luatructious. — 
Ke Kino’s Will (1884), 10 V. L. H. 
34.— AUS. 

p. Will written on three pages — 
Only signed at foot of first page ,] — 
Whore a person intenaiiig to execute 
hia will writes a portion upon the first 
pages hut states the substance of his 
wiii upon the second & third pagos. 
& places his signature at the foot, of tho 
first page, tho document will not be 
udiuitted to probate. — lie Wood’s 
Will (1897). 23 V. L. U. 362.— AUS. 

q. Defects on fare of will — Agrees 
ment by counsel to dispense with prewtire 
of court — Jnve^igation to test trill in 
solemn /orni.J— A will having been pro- 
ditood fur probate in common form, 
probate >vas refused i»u account of 
defects on the face of it, & thereupon 
counsel present oonsented to proceed 
with an investigation to test the will 


In solemn form without the usual 
citations &. other preliminaries accord- 
ing to the practice of the ct. The judge 
of probate decreed tho will to bo 
invalid. A pecuniary legatee under 
the will, who had not been a party 
to tho consent, was one of applts. from 
this decree : — Held : the appeal must 
be allowed but without costs, as thei'c 
had been a consent to the proceeding 
below bv all ooimsel who had appeared 
at the bar in 'this ct.. who were the 
same proctors &. advocates who had 
appeared below*. — Re Oonolly’s Es- 
tate (1881), 14 N. S. K. (2 11. & G.) 
73 ; 1C. L. T. 655.— CAN. 

r. No administrative duties to 
perform.] — The mother of testatrix 
applied for probate of the following 
w*ill : ” 1 am leaving bank-book with 
my mother. If anything should 
happen to me I am leaving money to 
her Si effects to share with rest of the 
family *’ : — Held : as no administrative 
duties were cast on applt., probate 
should be refused. — Re Cosns, [1919] 
K. Z. L. R. 7S9.— N.Z, 
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Paet II. — ^Probate and Letters of Administration. 


question of identity hj granting a special probate 
of her wUl, which was m her right name, & showed 
no ambiguity. — In the Goods of Neale (1853), 1 
Ecc. &;Ad. 112; 164 E. R. 65. 


Sub -SECT. 2. — Description op Executor. 

1884. Executrix living with testator as wlfo— 
After going through form of marriage— Both 
parties already married at date of marriage — 
Described in will by former name.] — H. appointed 
as sole extrix. of, & universal legatee in, his wiU, 
a woman to whom he had been de facio married, 
but describing her not as his wife, but as his 
housekeeper, & calling her by the name she boro 
before her marriage with him. (At the time of the 
marriage, she was a married woman & it was 
uncertain whether testator’s first wife was dead.] 
On a motion to grant probate to her by the name 
of E. H., widow & relict of deceased, formerly 
E. B., probate was granted to her as sole extrix. 
named in the will, on the consent of her husband, 
as E. B., wife of B . — In the Goods of Hale (1847), 
5 Notes of Cases, 258, 513 ; 11 Jur. 758 ; stib nom» 
Anon., 0 L. T. 0.*S. 490. 

1335. Surname of executor omitted -—Extrinsic 
evidence of identity — Grant to executor in full 
name.] — Testator by his will appointed several 
exors., one of whom was described os “ Perceval 
... of Brighton, Esq., the father.” Testator was 
intimately acquainted with William Perceval 
Boxall, of Brighton, who was commonly known as 
Mr. Perceval Boxall, & had a son named Perceval 
Grctwick Boxall. It did not appear that any 
person bearing the surname of Perceval was known 
to testator : — Held : extrinsic evidence was 
admissible to assist the ct, in ascertaining the 
person designated, & the name of William Perceval 
Boxall was ordered to be included in the probate 
as one of the exors. — In the Goods of De Kosaz 
(1877), 2 P. D. 60 ; 46 L. .T. P. 0 ; 36 L. T. 263 ; 
41 J. P. 247 ; 26 W. R. 3,52. 

AnrMtfUions : — ^Folld. in the. Goinis of Coopor, 11899) P. 193. 

Btfd. in thcKsUiU of Hubbuok, [1905) J\ 129. 

1336. One Christian name of executor omitted — 
Grant in full name — With alias as in will.] — The 
Christian names of an exor. called in a will & grant 
of probate “ Frederick ” were ” Frederick John.” 
The ct., on proof that the Bank of England had 
objected to transferring stock into the names of 
the exors., in consequence of this exor. having 
signed the memorandum for the transfer with the 
initials F. J., allowed the description in the grant 
to bo altered into ” Frederick John M., called 
in the will Frederick M.” — In the Goods of IIony- 
wooD, [1895] P. 341 ; 65 L. J. P. 9 ; 44 W. R. 
256. 

1337. Misdescription of executor — Both as to 
name & residence — Grant in correct name & 
description — With alias as in will.] — Where it is 
shown that testator has misdescribed the name & 
residence of an exor., probate ma^ be granted to 
the exor. in his real name A as of his real residence, 
described in the will as of another name A another 
residence . — In the Goods of Baskett (1898), 78 
L. T. 843. 


1888. Incorrect surname of executor— Extrinsic 
evidence of identity — Surname omitted from pre- 
bate copy.] — Deceased, by his will, appointed 
certain exors., of whom one was described as ” the 
said T. G.” Deceased had no friend, child, or 
relative named T. 0., but he had a friend named 
T. S., who was named in the will as a trustee along 
with the other two persons properly named us 
exors. The ct. ordered the surname 0. to bo 
struck out of the engrossment of the will to bo 
made for the purposes of probate, & granted 
piobato to T. S. ^ the other two exors . — In the 
Goods of Cooper, [ 1899 ] P. 193 ; 68 L. J. P. 05 ; 
80 L. T. 632. 


Sub-sect. 3. — OouiuiciTON of Will by CoimT. 

1339. Will altered after death of testator — 
Insertion.] — Plume v. Beale, No. 13(K), post. 

1340. Erasure.] — In the Goods of North 

(1842), 6 Jur. 564. 

Whether probate granted in common form.] 

— See No. 1071, ante, 

1341. Words Inserted or left in contrary to 
testator’s intention —Jurisdiction of court. |-- 
Tostator gave oral iiistriKdions for a will to his 
attorney, who made a memorandum of them in 
his prt^sence. The nisidu/iry clause was os 
follows : ” And the I'esiduo cipially amongst all 
the suns, induding t he eldest son for the iiino biung, 
on attaining twenty-one.” From tlie mem(»- 
randum a draft will was drawn, which disposed 
of the residue in the following U^nns, ” the trusU*os 
to stand possessed of all the residue iHunainder 
of my real estate in trust to divide the same, etc.” 
The draft will was hift with testator, As on his 
suggestion eeriain altcrailoiiH wore made in it, 
but not in reference to the words of tlie I’esiduary 
clause above given. The will with such words 
was executed by testator i — Held : however 
clearly an error c'an be established in a will unl(‘HS 
words have been insei’ted by fraud or by mistake 
without the knowledge of U^stat-or, the Ct. of Pro- 
bate cannot correct it either by the omission of 
words or by the insertion of other words. — 
Harter v. Harter (1873), L. K. 3 P. A D. J 1 ; 42 
L. J. P. & M. 1 ; 27 Ji. T. 858 ; 37 J. P. 583 ; 21 
W. K. 341. 

Anruiiations : — ^Befd. Momjll v. Mori'cll (1882), 7 J*. D. 

08; Ilhcxles v. JlhodoH (1882). 7 Api». (^an. 192; Jii Vie 

Goods of Hot»hm. [1891 ) P. 247 : Oir*CHon v. Taylor, 11917) 

1». 256 ; In the Estate of PhJlpot, (JiegHou v. Taylor (1917 ), 

117 L. T. 318. 

1342. Revocation clause— Will on printed 

form.] — In the Goods of Moore, No. 902, ante* 

1343. .J - MARKI.EW V* Turner, 

No. 903, ante. 

1844. .] — Deceased by her will 

left a portion of lier furniture A household effects 
to her daughter, A dispf)H<jd of the residue of her 
property, appointing trustees A exors. Bubse- 
quently she was advised tliat the bequest to her 
daughter should be sticured U) her separate use, 
A she gave directions that a tcistamentary i)aper 
should be prc 3 pared to that e fleet. The naper thus 
prepared puiported to be her last will A testa- 
ment, A in addition to a clause to the effect above 


PART II. SECT. 10. SUB-SECT. 2. 

s. Tnutees ** for the time being ** 
of settlement, appoiiUed — Probate 
^nted to present trustees.} — Where 
testator appointed the trustees for 
the time being of a settlement exors. 
of his will, AdevJsed Sc bequeathed his 
propertv to them upon the same trusts 
as the settlement, the ct. granted pro- 
bate to the present trustees of the 


settlement absolutely. — lie Akkktell 
( 1888), 14 V. L. It. 111.— AUS. 

PART 11. SECT. 10, SUB-SECT. 3. 

t. Correction of clerical mistake in 
engrossment — To agree with draft — 
Word struck out.] — MIhere It was clear 
that words which appeared in a draft 
of a wiU which had been approved by 
testatrix were omitted in the subse- 


ongrofurmeut, which In ronse- 

queiioe of such omission did not i^ve 
effect to the real 8c obvious inUmtion 
of testatrix, the ct. (craiited probate 
of the will A struck out an Incoiislsieut 
word. — /ieCoOAN (1912), 31 N. Z. L. It. 
1204.— N.Z. 

a. To carry out tisUiUir*s Intention.] 
—The ct. will. If necessary, transpe^ 
or supply words in a will in order 
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Executors and Administrators. 


Sect. 10. — Form of grant of probate: Sub-secia. 3 

mentioned, contained one revocatory of all former 
wills. This paper was executed by deceased, but 
was not read over to or by her, & she was not aware 
that it contained such words of revocation : — 
Held : as the words of revocation had been intro- 
duced per incuriam without the instructions 
of deceased, & their presence there was unknown 
to deceased when she executed the will, they ought 
t/O be omitted from the probate, — In the Goods of 
Oswald (1874), L. II. 3 P. & D. 102 ; 43 L. J. P. 
& M. 24 ; 30 L. T. 344 ; 38 J. P. 425. 

Annolatiwut : — ^Folld. Jn the Goods of Moore, [1892] 1*. 378 ; 
Marklew v, Tunier (1900). 17 T. L. II. 10. 


1345. Draft approved.] — Where the solr. 

who drew the will of testatrix mistook the extent 
of her interest in certain landed estates, & the will 
was accordingly executed devising only her 
“ undivided moiety of & in ** the estates, the ct., 
notwithstanding the fact that a draft of the will 
had been sent for her approval, &. she had returned 
the draft with certain alterations in other parts, 
found as a fact that she did not know & approve 
of the clause as drawn, & directed that the re- 
strictive words should be eliminated from the 
probate.— Brisco v. Baillie & Hamilton, [1902] 
P. 234 ; 71 L. J. P. 121 ; 87 L. T. 746. 

Annotation : — Reid. Orojraou v. Taylor, 11917] P. 25G. 

1846. By fraud or inadvertence — Part 


severable.]— There is no difference between the 
words which testator himself uses in drawing up 
his will & the words which are bond fide used by 
one whom ho trusts to draw it up for him. The ct. 
in cither case must take the words as it finds them, 
&; therefore :-—Held : pltf., the natural daughter, 
was not entitled to have probate amended by 
omitting the words “ from & after the decease 
of my said wife without leaving issue of our said 
marriage on the ground that the draughtsman 
introduced them without reason or special directions 
& that the olTect of the same had not been intelli- 
gently ai)preciated by testator. Where a portion 
of a will has been introduced through fraud or 
perhaps inadvei*tenco it may be rejected and probate 
granted of the remaincler if the two are severable. 
Qu.: where the rejection of part alters the sense 
of the remainder, whetluT there is a valid will 
within Wills Act, 1837 (c. 26), s. 9.— Rhodes v. 
Rhodes (1882), 7 A]>p. Oas. 192 ; 51 L. J. p. c. 
53 ; 46 L. T. 463 ; 30 W. R. 709, P. 0. 

Annof<Uions .’—"RM. Evans r. Hull (1882), 47 L. T. 16.,. 

Jn tfir. Goods of Boelim, [1891] P. 247 ; Karunarulnc r. 

EonUnanilus, [1902J A. C. 405. 


1347. Omission of part affecting sense 

of whole.]- Rhodes v. Rhodes, No. 1346, a^ite. 

1348. > .]-- Testator, in the instroctions 

for his will, directed that all his B. shaies should be 
given to his nephews, but the word “ foity ” was 
inserted several time's in the will before the word 
“ shares *’ & the will waa executed with that word 
repeated several times before the w’oi’d “ shares.” 
The jury found that the word “ forty ” was intro 
duced by mistake, that the clauses including the 
w^ord w ere never read over to testator, & that he 
only approved of the will upon the supposition that 
all his B. shares wei*e given to his nephews, & 
thereupon the ct. ordered the word “forty” 
wherever it occurred in the will, to be struck out.— 
Moiuieia:.v. Moiiueu. (1882), 7 P. D. 08 ; 51 L J P 
49 ; 46 L. T. 485 ; 46 J. P. 328 ; 30 W. R. 491. 
Annotations : — ^Apld. CJolUus r. Elstoue, 11893] 1». j. Reid 


In the Goode of Boohm, [18911 P. 247 ; Gamett-Botfield v. 
Gamett-Botfleld, [19011 P. 335 ; Karunaratno v, Ferdi- 
nandiis, [1902] A. C. 406 ; Gronon i?. Taylor, [1917] P. 
256 ; Jn the Goode of Beech, Beech v, f^bllc Triisteo 
(1922), 127 L. T. 787; Jn the J£eiaie of Beech, Beech v. 
labile Trustee, [1923] P. 46. 

1849. Omission of signatures — Executors.] — In 

the Goods of Edwards (1858), 1 Sw. & Tr. 10 ; 
30 L. T. O. S. 295 ; 6 W. R. 275 ; 164 E. R. 
605. 

1360. Apparently of attesting witnesses.] — 

Three persons were present & saw deceased sign 
a will & codicil, & two of them signed as attesting 
witnesses. Immediately after they had signed, 
the signature of one of them was struck through, 
& deceased acknowledged his previous signature, 
& the third person signed as an attesting witness ; 
— Held : the name which had been struck thi'ough 
could not be omitted from the probate, & probate 
was ordered to issue in facsimile. — In the Goods of 
Raine (1865), 34 L. J. P. M. & A. 125 ; 11 Jur. 
N. S. 687. 

1361. .] — After a will had been exe- 

cuted, & duly attested by two attesting witnesses, 
the wife of testator, who was also an exor. & took 
a life interest in the whole estate, signed her name 
to the will by testator’s request, not with the 
object of attesting it, but in order to verify its 
contents. The ct. granted an application for 
probate of the will, omitting the signature of the 
wife, upon proof that notice of the application 
had been served upon a guardian appointed by the 
ct. to represent children who had a reversionary 
interest in the will So were minors & that no appear- 
ance had been entered. — In the Goods of Smith 
(1880), 15 P. D. 2 ; 59 L. J. P. 5 ; 02 L. T. 183 ; 
64 J. P. 199 ; 38 W. R. 384. 

1362. Correction of clerical mistake in engross- 
ment — To agree with draft — “ Bristol substituted 
for “ British.”] — Testai/or in the draft of his will 
which was duly execut(*d & read over to him before 
execution, bequeathed a legacy to the Bristol 
Royal Infirmary. In the will, which was not read 
over to him, the bequest- by a mistake in the en- 
grossment was to the British Royal Infii*mary. 
The ct., subject to an aftidavit that there was no 
such institution a-s the British Royal Infirmary, 
granted probate of the will with the word “ Bristol ” 
substituted for “ British .” — 171 the Goods of 
Bushell (1887), 13 P. D. 7 ; 57 L. .T. P. 16 ; 58 
L. T. 58; 41J. P.806; 36 W. R. 528. 

A7inotatione : — Comd. Jn the Goode of Hudcllrston (1890), 63 
L. T. 255. K.F. in the Goods of Schott, 11901] P. 190. 
Reid, in the Goode of Boehm, [1891 ] P. 247 ; in the Goode 
o/Walkoley (1893), 69 L. T. 419. 

1353. Miscorrection In engrossment 

rectified.] — The draft of a will for which testator 
had ^ven instructions was read over So explained 
to him by his solr. By testator’s request the 
word “ including ” was altered to “ excluding ” 
in a clause relating to the name So arms of testator, 
So it was believed, at that time, that the alteration 
so made in the draft was correctly copied in the 
engrossment of the will. The latter was duly 
executed by testator under that belief. Although 
he subsequently executed tw’o codicils, he never 
again saw the will, which remained in the custody 
of tlie solr. It was found, after testator’s death, 
that the word had been altered in the engrossment 
in a different pait of the will, through a clerical 
error. Upon motion by the c^xors. to substitute 
the word “ excluding ” for “ including,” where 
altered by the said clerical error, A. also to make 


to carry out the apparent intention of 
testator. — J£x p, Puu..iRD (1877), 
Knox, 501.— Aira. 

b. .] — ^Wboro a olauso in a 

Will drafted by testator’s solr., had a 


legal efleot contrary to testator’s 
instructions & contrary to the explana- 
tion given by the solr. when he read 
the will to testator : — Heid : in the 
abseuoe of fraud, the testator, by his 


assent, adopted the clause as written, 
although he had been misled as to its 
effect, & the will, including this clause, 
was admitted to probate. — He Davis 
(1910). 40 N. B. R. 23.— CAN. 
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the alteration from ** including ” to “ excluding ** 
where the same had l^en made in the draft will : — 
Held : that the clerical error should be rectUied, 
but that the ct. could not take upon itself to make 
the other alteration in the will. — In the Goods of 
Huddleston (1890), 63 L. T. 255. 

Annotaiiona : — ^N.F. In the Goods of Schott (1901), 84 L. T. 

671. Befd. In the Goods o/Boehiu, [1891] 1*. 247. 


1354. Correction In draft omitted from 

engrossment not rectified .] — In the Goods of 
Huddleston, No. 1353, ante. 

1355. Name of legatee repeated— Second 

name left blank.] — Testator in giving instructions 
for the preparation of his will directed that a 
bequest of £10,000, should be given to each of his 
unmarried daughters “ Georgiana ” & “ Florence.*’ 
The conveyancer who prepared the will, by 
inadvertence inserted the name of “ Georgiana ** 
in both the clauses of the will relating to the gifts 
to the unmarried daughters & omitted the name 
of “ Florencti ” altogether. The draft was not 
rejwi over to testator at any time & the error was 
not brought to his notice : — Held : probate of the 
wdll, omitting the name of “ Georgiana ” in llie 
second clause of gift, might bo granted to the 
exors . — In the Goods of Noeiim, (1891] P. 217 ; 60 
L. J . r. 80 ; 61 L. T. 806 ; 39 W. 11. 570 ; 7 
T. L. II. 368. 


Annoiations : — Refd. lie lIuyiihnTii. Hnri r. Muckenzio 
(1891), 7 T. L. U. 687 ; Collins r. Klstcuic (1892), 07 L. T. 
024 ; Grcgsoii v. Taylor, [1917] 1’. 260. 


1356. Number of house repeated Second 

number left blank.] — A will W7is engrossed from a 
draft approved by testatrix. 3*he engrossment 
clerk copied the number of one house twice over, 
& omitted the number of another house. The 
will was read over to tiistatrix, but the clerical 
error was not discovered till afU'r the dt'atli of 
testatrix. Upon motion by the exors. for rectilica- 
tion of the mistake. 

The ct. struck out the duplical-e number, & 
granted probate of the W'ill with a blank in plac(‘ of 
the number struck out, but declined to insert 
the correct number. — In the Goods of W’alkkliov 
(1893), 69 L. T. 419 ; 1 R. 480. 

Aniwiaiion : — Refd. Grcjirson r. Taylor, [1917] I*. 26C, 

1357. Words struck out -No fresh words 

inserted.] — Upon an application to rectify a 
cierical error in the residuary clause of a will : — 
Held : words might be struck out, but that no 
fresh word could be inserted . — In the Goods of 
Schott, [1901] P. 190 ; 70 L. J. P. 46 ; 81 1.. T. 
571 ; 17 T. L. K. 476. 

1358. .] — Wlien it is ch^ar that a 

word has been inserted into a will by mistake in 
the process of copying, tlm ct. will cause such 
w'ord to be struck out. — Vaughan v. Clerk (1902), 
87 L. T. 141 ; IS T. U. R. 704. 

Erroneous reference to will In codicil.]— 
Nos. 870, 871, ante, 

1359. Admissibility of extrinsic evidence.] — The 

Ct. of Probate does not admit parol evidence to 
show an error in a t-estamentary paper, unless 
there be (1) some ambiguity on the face of the 
instrument ; (2) the means of obtaining clear & 
indisputable proof of deceased’s intention. — 


Harrison v. Stone (1820), 2 Hag. Eec. 537 ; 162 
E. R. 919. 

Annotations : — Retd. Cast-oil r. Top* (183C), 1 Curl. 298; 
Thomo V. Kouko (1841), 2 Cui*t. 799. 

Erroneous description of executor.] —AVc Sub- 
sect. 2, ante. 

Evidence of testator’s Intention.]— -iSVr, generally. 
Wills. 


SuB-sEfT. 1 . — Omission i>E Part oe Will from 
Probate. 

A. In General. 

1360, Whether allowed.!— B arton r. Hoiuns 
(1769), 3 Phillim. 455, n. ; 161 K. R. 1382. 

A nnotations : — Refd. Euwfott V. .louuH, Ciulrliufton iS: Pul- 
tonoy (1810), :i IMUlliin. 494 ; AUoii r. M'IMum-hoii (1847), 

1 H. L. Cus. 191. Mentd. Thorm* r. Hooko (1841), 2 
Curt. 799 ; Kiuchain r. KilwardH (1842), 9 I’urt. 09. 

1361. .j Part of a will est ablisht'd, & part- 

luid not entitled te p!\>bat(‘.— Rillinohcrst r. 
Vickers (formerly Leonard) (181U), I Phillim. 
187, 199 ; 161 K. R. 956. 

Annoiations : — Refd. AIUmi r. M'I’horson (1817), 1 H. L. Cus. 
J91. Mentd. lugram v. Wyult (1828), 1 Htur. Kcc*. .181 : 
Itariy r. Hutlin (1898), I Curt. 097 ; ClmiuliorK v. Wood 
(1849), 2 N(»t-CH of Cawes, ISI ; Fulton r. Andirw [187.»). 
L. li. 7 H. L. 418. 

1302. .] - Allen r. M-Pherson, No. 717, 

ante. , 

1363. By consent On verbal application.] 
— It is incorn])etent to the ct. t^i strike out c)r 
expunge any juii’t of a will, hoW(*ver imiuaterial, 
on mere verbal statements t-o the llt-ness of this, 
i.e. statements unsui>pi)rU*d by any evidence, <itc., 
(‘ven though with the consent of all parties whose 
inUd'est it^ can, by i) 08 Hibilit.y, affect. —(’URTls v. 
CURTIH (1825), 3 Add. 33 ; 162 K. 11. 

Annoiations : Refd. In thr (iotHlH of Honywood (i;'!!/* 

2 r. tSc 1). 2.61 ; In (hr EslaU of While, [1914] I\ L»9. 

1384. - Libellous matter.] -Marsh t». 

Marsh, No. 1370, , 

1365. Grounds for omission -Grounds Justifying 

refusal of probate.} —Guardhouse v. Rlaukburn, 
No. 1011, ayiie. . ^ . 

1366. Omission of alterations Presumed to be 
made after death.| Uxor, proves a will of a per- 
sonal est ate, wiierein one of tlie legacies is forgcsl ; 
the oxor. has no remedy in cajuity, but; ought to 
have i)i'oved the will with a spcuial rescu-vation us 
to that h^gacty. 

This £190 legacjy was interlined in tlie will by a 
difTercuit liand, & suppo.scjd to have beem done by 
deft, herself wlicui shcj was Icdt in thc^ room aloie* 
with the cjorp.se, in whitii room tlie will wiw left 
(Lord Cowfer, C.).— Pj.cme r. Beale (1717), 1 
P. Wms. 388 : 24 K. R. 438. 

AnnAtUiUonn: COBMd. Allen r. M’l’lMThtin i 

CaH. 191. Mentd. Shelden r. Sheldon (1841), 1 Itoh. 
Keel. 81. 

After execution.; - Sec Wills. 

Evidence of testator's intention.] —See Wili.s. 


' D. Libellous or Undesirable Mailer, 

1367. Objectionable matter - General rule.! - 

Altiiougb it is not comiRjtcmt to the ct. i/o stnkcj 
out or expunge any part of a will merely bccaiiscj 


PART II. SECT. 10, SUB SECT. 4.- A. 

e. Clause tcriHen heUtw tdunatnres 
of Uidator rf- irHnricara.l— In a 
inentary wHliug a elauBo directing 
evrtaiu diM|josition.s of property was 
WTitlA^n below the aigiiaturea of teatator 
& attesting wiineasea : — Held : It could 
not be admitted to probate aa part of 
leatator’a will. — He Staw'kll (1VU4), 
S. R. Q. 4.>-AU8. 


d. Will imdifled by Irticr.] — Tch- 
tator by hia will gave all hia pro- 
perty, real & personal, to 
with din'CtioDH ua to Ita diHponai. A 
letter was found among biH pufieiH, 
oddrcHKitd to hla wife, by whleh be 
laodlfled Ida wiU:— //rW; the will & 
letter must be read together, & that the 
will must aland except ao far as 
** modified. Di mblk v. DuniiLK 
(1882), 8 A. li. 476.— <;AM. 


a. Will in two paris^Siy natures 
f vrUncssrs in one Tstrl .] — Where a 
ill WU8 ill two paiiH & the aignatuiya 
r the altcHting w it neawM weni In th« 
rat part //tW ; probu^ Miould be 
ranU-d, hut in tM-tllng out the will in 
le probate no part of the fl!*Ht port of 
le doeuiiient Hhoiild Ihj aet ^*6 
le higiitttuivh. He Davidko.n (1912), 
I N. Z. L. I(. 693.“ N.Z. 
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Sect. 10, — Form of grant of prohate: SiAbsect, 4, B. 
<fc C. ; svb-aects. 5, 6, 7 <fc 8, A. B. (a),] 

it contains objectionable matter, the ct. may, 
nevertheless, order the omission from the probate 
of words in the will which are scandalous & 
defamatory & which do not affect any testamentary 
disposition or appointment contained in the will. — 
In the Estate of White, [1914] P. 163 ; 111 L. T. 
413 ; 30 T. L. B. 636 ; 68 Sol. Jo. 634 ; sub nom. 
In the Goods of A. B., 83 L. J. P. 67. 

1368. Unconnected with testamentary dis- 

positions — Libel.] — Libellous passages, uncon- 
nected with the testamentary dispositions in a 
will, on a stranger allowed to bo omitted in the 
probate copy. — In the Goods of Wabtnaby (1846), 
1 Bob. Eccl. 423 ; 4 Notes of Cases, 476 ; 163 
E. B. 1088. 

AnnotatUma : — ^Refd. In Vie Oaoda of Honywood (1871), 

L. R. 2 P. & D. 251 ; in tJic Goods of White (1914), 111 

L. T. 413. 

1869. Scandalous or defamatory 

matter.] — In the Estate of White, No. 1367, ante, 

1870. Omission by consent.] — Upon an 

application to the ct. to except from probate 
certain expressions derogatory U) persons named 
therein, the ct., upon consent of counsel for the 
pltfs., made the order as prayed. — M aush v. 
Maiish (1860), 1 Sw. & Tr. 628 ; 30 L. J. P. M. & A. 
77 ; 1 L. T. 623 ; 24 J. P. 311 ; 6 Jur. N. S. 380 ; 
104 E. B. 846. 

Annotationa : — Befd. in Vie. Goods of Honywood (1871), L. R. 

2 P. & D. 251 ; in the Goods of White (1914), 111 L. T. 

413. Mentd. in the Goods of Steele (1 868), L. R. 1 P. & D. 

675 ; Rccb t?. Rees (1873), L. R. 3 P. & 1). 84. 

1371. Matter not calculated to injure.] — 

The ct. will not exercise its power of omitting from 
the probate offensive or libellous passages in a 
will, except in cases of a very special & definite 
cliaracter. It therefore refused omit from the 
probate a paragraph in a will which, though 
offensive, was not calculated to injure those at 
whom it was levelled. — In the Goods of Honywood 
( 1871), L. B.. 2 P. tfc D. 261 ; 40 L. J. P. ^ M. 36 ; 
26 L. T. 164 ; 36 J. P. 600 ; std) nom. In the Goods 

of B H , 19 W. B. 760. 

Annotation Reid, in the Goods of White (1914), 111 L. T. 

413. 

1872. Publication contrary to public policy — 
Military information.] — Where it appeared that 
the military authoritic's thought it undesirable 
that portions of a letUu* wliich included a military 
will snould be ])ublished, the ct. directed that the 
person applying for the grant should be at liberty 
to offer for probate so mu<di only of the letter as 
was testamentary or necessary for the under- 
standing of the testatmenary part. — In the Estate 
of ITbywood, [1916] 1 P. 47 ; 86 L. J. P. 24 ; 114 
L. T. 376 ; 60 Sol. Jo. 239. 

C, Matter inserted by Fraud or Mistake, 

See Sub-sect. 3, ante. 


Sub-sect. 6. — Incorporation op Docitments 
Beferred to by Testator. 

1373. Will of former testator.] — Where testa- 
trix bequeathed by her will, in a certain event, a 
part of her estate to “ the I'esidua^ legatees 
named in her father^s will,’* the ct. directed that 
an office copy of that will should fomi part of the 
probate . — In the Goods of Darby (1846), 4 Notes 
of Cases, 427 ; 10 Jur. 164. 


1374. Trust deed — ^To which testator not party.] 
— Testator disposed of his residue according to the 
trusts contained in a certain deed to which he was 
not a party, & in which he had no interest. The 
persons interested under those trusts, & who had 
the custody of the deed, refused to produce it or 
to allow a copy to be made of any part of it for 
the purpose of being incorporated in the probate. 
The ct. directed probate of the will to issue without 
the incorporation of the deed, or of any part 
thereof. — In the Goods of Sibthorp (1866), L. B. 1 
P. & D. 106 ; 36 L. J. P. & M. 73 ; 13 L. T. 803 ; 
14 W. B. 643. 

Annotation: — ^Refd. In the Goods of Leigh (1873), 28 L. T. 

914. 

1375. Executed by testator— Trusts not 

effecting devolution of English property — Affidavit 
identifying deed to be filed.]— A domiciled 
American subject made a will in the United States, 
by which he directed his property in this country 
te be paid over, after the discharge of certain 
specified legacies, to his exors. in America, & to 
be by them distributed according to the provisions 
of a trust deed also executed in the United States. 
Tlie deed did not affect the devolution of property 
in this country, h the ct. therefore allowed probate 
to go without incorporating, an affidavit being 
filed in the registry identifying it by date & name 
of trustees. — In the Goods of Peabody (1870), 21 
L. T. 730 ; 34 J. P. 120. 

1376. Settlement having testamentary effect — 
Settlement dealing with Scottish estate.] — Testater, 
who was a Scotsman domiciled in England, died 
possessed of property in both countries. Some 
time before his death he executed a settlement of 
his Scottish estate, which had a testamentary 
effect. He subsequently executed a will which 
disposed of his English property, but which the 
Scottish ct. held had no effect on his Scottish 
estate. The ct. panted probate of the English 
will, & the Scottish settlement as together con- 
stituting the will of deceased. — In the Goods of 
Donaldson (1873), L. B. 3 P. & D. 46 ; 42 
L. J. P. & M. 19 ; 28 L. T. 477 ; 37 J. P. 393 ; 21 
W. B. 649. 

1377. .] — Testator left the following 

testamentaiy papers: (1) Will, dated June 3, 
1876, relating to property in Argentina, & made 
in the form there prevailing ; (2) A settlement or 
testamentary disposition bearing date Jime 28, 
1876, & comprising property in Scotland ; (3) Will 
dated Mar. 30, 1882, with two codicils dated 
respectively Apr. 16, 1884, & July 7, 1888, relating 
to property in England. Testator left an only 
child, B., whom he appointed sole exor. of the 
Argentine & Scottish documents ; but H. & F. 
were, together with B., appointed exors. of the 
English documents. The Argentine will was 
executed in the way usual in that country, i,e, 
before a notary public. The original was not 
forthcoming, but an authenticated copy was pro- 
duced, & probate was sought of the copy, together 
with the other testamentary papers. 

The ct. accordingly made a general grant to the 
son B. of all the documents, & a grant to his 
co-exors. limited to the three English documents. — 
In the Goods of Bridges (1891), 66 L. T. 764. 

Separate will of foreign property.] — See Sub- 
sect. 7, B., post. 

Incorporation of unattested documents in wills.] 
— See, generally. Wills. 

Whether document testamentary.] — See, gene- 
rally, Wills. 


PART 11. SECT. 10, SUB-SECT. 5. 

t. Clear description necessary ,] — A duoumeut referred to in a will will not bo included in the grant of probate unless 
it is dearly described in the will.— Re Gorton’s Will (1910), 29 N. Z. L. R. 733.— N.Z. 
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Stxb*6B0t. 6. — ^Where Will has been Altered. 

See Sect. 15, sub-sect. 2, B. (i.) ; cfc, gm&rally. 
Wills. 


Sub-sect. 7. — Will already Proved Abroad. 
See Sect. 5, sub-sect. 6, ante. 


Sub-sect. 8. — ^Where Testator leaves more 
THAN ONE Will. 

A. In General. 

1878. Separate will of trust property — Both wills 
incorporated In one probate — Probate Issued In 
duplicate.] — Where testator left two wills, one 
dealing solely with his own estate, & the other 
limited to an estate vested in him as trustee, the 
ct. ordered that the two wills should be included 
in the same probate, but that a duplicate copy of 
the probate should be issued to each set of exors. — 
In the Goods of Claus (1883), 47 J. P. 663 ; 31 
W. R. 924. 

Whether all executors entitled to probate.] — See 
Sect. 6, sub-sect. 1, B., ante. 

Whether later appointment of executors revokes 
earlier appointments.] — See Part I., Sect. 8, ante. 

Executors for particular & limited purposes.] — 
See Part I., Sect. 4, ante. 

B. Separate Wills of English and Foreign Property, 

(a) Whether Foreign WiM incorporated in Grant. 

1379. Foreign will not disposing of residue.] — 
In the Goods oj Nicicalls, No. 918, ante. 

1380. Foreign executor renouncing.] — Testator 
having an English domicil of origin died in Bcl^um 
possessed of proi^crty in England & in Belgium. 
He left two wills, one in the English form dis- 
posing of his property in this country, the other 
in the Belgian form disposing of his estate situate 
in Belgium. The ct., on the renunciation of the 
Belgian exor. & on an affidavit that according to 
the law of Belgium the Belgian will only applied 
to the property in that country, panted probate 
of both wiDs, as together constituting the last will 
of deceased to the English exor.— /n the Goods of 
Bolton (1887), 12 P. 1). 202 ; 57 L. J. P. 12 ; 36 
W. R. 287. 

1381. Foreign will dealing with personalty.] — 

In the Goods of Winter, No. 707, ante. 

1382. Foreign will not incorporated in grant.]— 
Where testator left two wills, one disposing of his 
property in Australia, & the other of his property 
in England on the same trusts : — Held : it was 
unnecessary to incorporate the Australian will 
with the English will, but an affidavit of its con- 
tents was directed to be attached to the probate. — 
In the Goods of Cole (1869), 20 L. T. 758 ; 33 J. P. 
535. 

1383. .] — An American, by a will & codicils 

disposed of his property generally, & by a second 


will, by which he named separate exors., of moneys 
he had invested in the British funds. He ex- 
pressed a distinct wish that the British will should 
take effect as a separate testamentary disposition 
of property independent of Sc disconnected from 
his general will : — Held : it was unnecessary to 
incorporate the American will, which was very 
bulky, in the English probate, but that an authenti- 
cated copy of the American will & codicils should 
be filed in the registry. Sc a note be added to the 
English probate to the effect that such copy liad 
been so filed. — In the Goods of Astou (1876), 1 
P. D. 150 ; 45 L. J. P. 78 ; 34 L. T. 856 ; 40 
J. P.617; 24W. R. 539. 

Ann^ytedions : — ^Folld. In the Goods of Callaway (1890), 15 
P. D. 147 ; In the. Goods of Fraser, [18911 1\ 285 ; In the 
Goods of Soaiuan (1891), 64 L. T. 805. Retd. In the Goods 
of Crawford (1890). 16 P. D. 212 ; In the Goods of Do la 
line (1890), 63 L. T. 253 ; in the Goods of Lockliart (1893), 
1 R. 481. 

1384. .] — Testator made a will in England 

which disposed only of English property. Subse- 
quently ho made abroad another will which dis- 
posed of property abroad Sc cancelled all previous 
dispositions. The ct., with the consents of all the 
parties interested, ordered probate of the English 
will only, Sc allowed the foreign will to be dc'livei'ed 
out of the registry for probate abroad. — /n the 
Goods 0 / Smart (1884), 9 P. D. 64 ; 53 L. J. V. 67 ; 
48 J. P. 456 ; 32 W. R. 724. 

1385. Wills purporting to be independent.] 

— Testator died possessed of i)roperty in England 
Sc South Africa. He execut(id two wills, one dis- 
posing of his English estate, & tlie other of his 
South African estate, each purporting to be inde- 
pendent of the other. Sc intended to have no opera- 
tion on the property disposed of by the other ; — 
Held : probate might be granted of the English 
will without requiring the South African will to 
be brought in, on an affidavit bcurig Died (exhibiting 
an attested copy of it. Sc a staUement being in- 
sei’ted in the probate that such alii davit had been 
Died.— /n the Goods of Callaway (1890), 15 P. D. 
147 ; 59 L. J. P. 73 ; 63 L. T. 227 ; 38 W. K. 528, 

Annotntions PoUd. In the Goods of FraHor (1891), 04 L. T. 
808 ; In the Goods of Seaman ( 1 891), 04 L. T. 805. Re!d. 
In tftc Goods of Lockhart (1893), 1 It. 481. 

1386. .] — Testator executed two wills, 

one according to the English foim, appointing 
exors.. Sc disposing solely of his j)roi)(4*ty in tliis 
country, the other according to the Swiss form, 
by which no exors. were appoinlxid which pur- 
j)orted to be entirely independent of the English 
will. Sc which affected only property in Switzerland 
Sc Italy ; — Held : on an affidavit being filed that if 
the English exors. intermeddled witli the Swiss 
estate, they would come into conflict with tlio 
Swiss ct., which by the law of the country liad the 
administration of the estate, A, on a copy of the 
Swiss will being filed, probate might be granted 
of the English will alone. — In the Goods of De la 
Rue (1890), 15 P. D. 185 ; 63 L. T. 253 ; 39 VV. R. 
64. 

1887. Affidavit required as to loca- 

tion of chattels at death.] — Testator possessed of 


PART II. SECT. 10, SUB-SECT. 8.— A. 

g. Separate will of trust propertp — 
Separale grants of probate .] — Where 
testator has made two independent 
wills, one dealing only with propert,y to 
which he is entitled in his right. Sc 
the other dealing only with property 
as to which he has a special power of 
appointment, Sc exercising that power, 
a separate grant of probate of each of 
the wills may be made . — Re Douo all's 
Will, [19U] V. L. It. 12.— AUS. 
PART 11. SECT. 10, SUB-SECT. 8.~ 
B. (a). 

1881 L Foreign will deeding wdJh 


personalty .] — Where testatrix left two 
wills, by one of which she disposed of 
all her real & personal property in New 
Zealand Sc England, Sc by the other 
disposed of her personal estate in the 
Umted Kingdom, probato was granted 
to the New Zealand exors., including 
both instruments, conditional on an 
exemplifleatlou of the English probate, 
being lodged in tbe Registry of the 
Supreme Ct . — Re Mokshkad (1910), 
29 N. Z. L. H. 1023.— N.Z. 

1382 i. Foreign will not incorporated 
in grant .] — Testator being domiciled 
in England made a will there relating 


exclusively to property In Groat 
Britain Sc appointed exors. in England. 
Ho then came to Victoria Sc made a 
second will relating exclusively to 
property in Victoria Sc Tasmania Sc 
^pointed exors. of it, resident in 
Victoria. The ct. in England having 
granted probate of the first will without 
referring to tbe second, the Supreme Ct, 
of Victoria granU'd probate of tlu-* 
second will without itderrlng to tbe 
first . — In the Gottds of lU FKilKAU 
(1864), 1 W. W. Sc A'B. 70.— AUS. 

h. Limited grant made.] — Tes* 

tator made two wills, one dealing 
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Sect, 10 . — Form of grant of probate: Sub-sect, 8, B, 
(a)<fc (b); sub-sect, 9. Sect, 11: Suh-sects, 1, 
2,3<£:4.] 

property in England & Canada made two wills, each 
purporting to be independent of the other & dis- 
posing only of the estate situate in the country 
to which it referred; — Held: probate might be 
granted of tlie English will on an affidavit being 
filed exhibiting a copy of the Canadian will, & a 
statement that such affidavit had been filed being 
indorsed on the jirobate ; but that an affidavit 
must be made that the movable chattels be- 
queathed by each will were actually at the time of 
the death of testator in the country to which the 
will which disposed of them referred, — In the 
aoods of Seaman, [1891] P. 253 ; 60 L. J. P. 90 ; 

04 L. T. 805. 

1388. Wills held to be independent.]— 

In the Goods of Schenley (1903), 20 T. L. B. 127. 

1389. Foreign wiii not incorporated in 

Engiish will.] — Testator made two wills with 
codicils, the earlier relating to property in the 
United States, the later to proijerty in England, 
A; appointed exors. in the two countries, his 
intention being that the American exors., after 
i*ealising so much of his property in America as 
they required for th(j puipose of paying his debts 
there & the legaci(!S given by his American will 
tSc codicils, should realise the residue under th(i 
direction of his English representatives & hand 
the proceeds over to them, to bo dealt with as 
directed by the English will & codicils ; — li(M : 
the American & lilnglish wills were independent 
documents, & the English will did not incorporate 
the American will, & that, therefore, the American 
will & codicils ought not to be included in the 
probate to bo granted of tlie English will & 
codicils. — in the Goods of MuiiUAY, [1890] P. 05 ; 

05 ].. J. P. 49 ; 44 W. B. 414 ; 12 T. L. B. 143. 

Annotation: — Blentd. Jic CoIiou’b Exors. & L. O. C. 

71 L. J. Ch. 104. 

1390. All debts charged on foreign property.] 

— Testator executed two testamentary papers, one 
disposing exclusively of property in Scotland, the 
other dealing solely witii property in England. 
By the Scottish ti'stamentary paper all testator’s 
debts were charg(‘d on the ScMd-tisli estate. Two 
of the exors. of the English will were trustees of 
the Scottish cstaie. ^J’ho ct. being satisfied that 
no creditor would be prejudiced, made a grant of 
probate of the English will alone, without requiring 
the Scottish deed to be incorporated, upon con- 
dition that a certified copy of such deed was filed, 
At a nott^ to that effect made on the probate. — In the 
Goods of Ekabeu, [1891] 1\ 285 ; 00 L. J. P. 93 ; 
04 L. T. 808. 

1391. Foreign will dealing with immovables 

only.] — A testator, domiciled In England, left a 
will & two codicils dealing with real Ac personal 
property in this country, & personal pi*operty in 
iiussia ; & also left two other documents, one of 
which was a will duly executed in accordance 
vdth English law, & both ixjferring only to property 
in Bussia, & appointing separate exors. in respect 
of that property. Upon the joint application of 
the exoi*8. Ac trustees of all the i)ropert 3 ^ in both 
countries, the ct. refused to allow the documents 
I'eferring only to property in Bussia to bo included 
in the probate of the Englisli will Ac codicils. 

If the last will which deals only W'ith i*<*al Ac 
immovable property in Bussia were alone put 

with property in Victoria & the other 
with propei’ty in Fiji ; the jionioiiB 
who had the lattor in Fiji, rofiised 
either to take probate or to show it to 
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forward for probate in this ct. it is tolerably clear 
that probate of it would not be allowed (Gobell 
Babnbs, j.). 

Then it is said that the whole five documents 
ought to be embodied in the probate, as forming 
together one whole will of the deceased. It seems 
to me, however, when the whole of the documents 
ai'e considered, that testator himself did not 
really intend that to be the state of things, but 
intended rather that his will Ac two codicils should 
be the operative documents in this country, that 
the document which is called the Bussian will 
should be put in force in Bussia, &, that the 
trustees of the Bussian property should hand 
over the proceeds thereof to his general trustees 
in England (Gorell Barnes, J.). — In the Goods of 
Tamplin, [1894] P. 39 ; 03 L. J. P. 75 ; 42 W. B. 
287; OB. 533. 

1392. English will dealing with immovables 

only — English personalty dealt with by foreign 
will.]— In the Estate of Von Brentano, No. 923, 
ante, 

1393. Foreign will Incorporated in grant— Later 
will incorporating earlier — Ratification or con- 
firmation.] — In the Goods o/ Willson (Bp.) (1804), 
cited in L. B. 2 P. Ac I), p. 84 ; 18 W. B-. 901 ; 
sub nom. In the Goods o/ Wilson (Bp.), 39 L. J. P. Ac 
M. 48 ; 22 L. T. 630 ; 34 J. P. 455. 

Annotations : — FoUd. In Vie Goods of Harris (1870), L. II. 2 

P. & D. 83. Reid. In the Goods of Howden (1874), 43 

L. J. P. & M. 2(J. 

1394. .] — In the Goods o/ H arris, 

No. 1399, post, 

1395. .] — Testator executed a 

will in France in 1858, Ac added a codicil thereto 
in 1805, Ac a second codicil in 1872. In 1800 he 
executed a second will, which he deposited with 
his bankers in England, Ac in it appointed exors., 
Ac confirmed Ac renewed in all its parts the will of 
1858. The French will (1858), disposed only of 
his property in France, the English will (1860), 
disposed only of his property in England, Ac both 
contained statements to the effect that they were 
independent of each other ; — Held : the French 
papers were incorporated by reference with the 
English will, Ac all should be included in the pro- 
bate.— in the Goods of Howden (Lord) (1874), 
43 L. J. P. 20 ; 30 L. T. 708 ; 38 J. P. 603 ; 22 
W. B. 711. 

Annotations : — Ezpld. In the Goods of Aslor (1876), 1 P. I). 

160. Folld. In the Goods of Lockhart (1893), 69 L. T. 21. 

Consd. In the Goods of Murray, [1896] P. 6.'). Reid. In 

the Goods of Keller (1891), 61 L. J. P. 39. 

1396. .] — In the Goods of Lock- 

hart, No. 921 , ante, 

1397. .]— in the Goods of 

Western, No. 894, ante, 

1398. .] — In the Goods of Green, 

No. 922, ante, 

1399. Whether later will incorporates earlier— 
Ratification or confirmation.] — Deceased executed 
a will purporting to dispose of, Ac in fact disposing 
only of, property in Tasmania, Ac appointed 
thereby exors. resident in Tasmania. He subse- 
quently executed another will disposing of his 
property in England, Ac thereby ratified Ac con- 
firmed the will relating to the property in Tas- 
mania. In this last will he appointed three exors. 
distinct from those named in the earlier will. 
The ct. ordered probate to issue of both papers as 
together containing the will of deceased. — In the 
Goods of Harris (1870), L. B. 2 P. Ac D. 83 ; 39 

abseuce of the other document referred 
to in it.— He SmTH*8 Will (1876). 2 
V. L. 11. 100.— AUS. 


the exors. here. The ct. oil applica- 
tiou for probate of the Viotorian 
in which refereuoe was made to the 
other, granted probate during the 
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L. J. P. & M. 48 ; 22 L. T. 630 ; 31 J. P. 465 ; 18 
W. B. 901. 


Apld. In Goods of Howden (1874), 43 
J; Dwtd. In the Goods of Murray, [1896] 

P. 65. Folld. In the Goods of Weatom (1898), 78 L. T. 49. 
Rezd. In the Goods o/ Crawford (1890), 15 P. D. 212. 


1400. .] — In the Goods of Howden 

(Lord), No. 1395, ante, 

1401. .] — In the Goods of Lockhart, 

No. 921, ante, 

1402. .] — In the Goods of Western, 

No. 894, ante. 

1403. Residue to be transferred to Eng^lish 

executors.] — In the Goods of Murray, No. 1389, 
ante, 

1404. Foreign property to be realised by 

foreign executors — Proceeds to be handed.;Over to 
English executors.] — In the Goods of Sciienley 
(1903), 20 T. L. R. 127. 


(&) Filing Foreign Will and Notification on Probate, 

1405. Copy of foreign will filed in registry.] — In 
the Goods of Astor, No. 1383, ante. 

1406. .] — In the Goods of De i.a Rue, No. 

1380, ante, 

1407. .] — In the Goods o/ F raser, No. 1390, 

ante. 

1408. .] — In a probate action the jury 

found for the will & codicil propounded by pltfs., 
A the ct. had accordingly pronounced for them. 
At the Probate registry the ofhcials refused to 
deliver out probate until either an American will 
which testator had made dealing solely with his 
American property or an exemplification of probate 
thereof was lodged : — Held : probate of the 
English will & codicil should issue on pltfs.’ 
lodging a copy of the American will. — In the 
Estate of Paul, Gilmer v. Overman (1907), 23 
T. L. R. 71C. 

1409. Verified by affidavit.] — In the Goods 

of Callaway, No. 1385, ante. 

1410. .] — In the Goods of Seaman, No. 

1387, ante. 

1411. Affidavit of contents attached to probate.] 
— In the Goods of Cole, No. 1382, ante, 

1412. Note of filed copy added to probate.] — In 
the Goods of AsTon, No. 1383, ante. 

1413. Statement of filing inserted in probate.] — 
In the Goods of Callaway, No. 1385, ante. 

1414. .] — In the Goods of Fraser, No. 1 390, 

ante. 

1415. Statement endorsed on probate.]— /n the 
Goods o/ S eaman, No. 1387, ante. 


Sub-sect. 9. — Will op Married Woman. 
See Sect. 7, sub-sect. 2, ante. 


of the residue, the Ct. of Probate cannot pronounce 
deceased to be dead intestate as to the residiie. — 
Sutton v. Smith (1753), 1 275 ; 1(U E. R. 

102 . 

1417. Whether revocation of will— With 

declaration that estate to pass as on intestacy.]— 

Brenchley V. Lynn, No. 2079, post. 

.] — Ste^ generally^ Wills. 

1418. Partial intestacy — Will disposing of pro- 
perty abroad only.] — M. died possessed of property 
in England & America, leaving a will dealing with 
her American estate only, which was duly proved 
by her exors. in the American Ct. ; but she died 
intestato as to her English estate. The ct. granted 
administration of the property in this country 
to her sole next of kin . — In the Goods of Mann, 
[1891] P. 293 ; 00 L. J. P. 95 ; 40 W. R. 144. 

Annotation: — ^Refd. In the (roods of Murray, [1896] P. 65. 

1419. When Intestacy presumed — Deceased not 
heard of for many years.] — In the Goods of Trask, 
No. 737, ante. 

1420. No record of death or marriage.] 

— Where a man had gone to India more than forty 
years ago, & no trace of him could be found in the 
official returns, & search was made in tlie three 
presidencies, & no record could be found of his 
burial or of any grant of probate of his will or of 
letters of administration of his estate & effects, 
the ct. allowed a grant of administration to go, 
upon th(i presumption that he had died intestate, 
upon a search being made in the Indian register 
of marriages, & no entry being found to show that 
he had been married . — In the Goods of Dealv' 
(1801), 25 J. P. 809. 

RuB-sK(rr. 2. -.Tuuisdiction to Git ant. 

Jurisdiction— Formation of Jurisdiction.] —See 
Nos. 701 -703, ante. 


Sub-sect. 3.— Nature and Effect of Grant. 

1421. Nature of grant — Ministerial act.]— The 
grant of letters of administration is a ministerial & 
not a judicial act. — Bos wall v. Kawstorne 
(1(593), 1 Lut. 533 ; 125 E. R. 280. 

A nnotation .— Mentd. Smith v. Scott ( 1 859 ), 0 C. B. N. 8. 7 7 1 . 

1422. Judicial acts.] — IIewhon v. /Shel- 

ley, No. 2878, post. 

Effect of grant.] — See Sect. 15, po^st. 

Devolution on death of administrator.] — 

See Part I., Beet. 8, ante. 

What may be done by administrator before 
grant.] — See Part I., Sect. 8, ante. 


Sect. 11.— LETTERS OF ADMINISTRATION 
GENERALLY. 

Sub-sect. 1. — When Granted. 

1416. What constitutes intestacy — Will with no 
residuary bequest.] — Where there is no doubt as to 
the factum of a wiU which contains no disposition 


Bub-sect. 4. — To Whom Administration 

GRANTED. 

See Administration of Estates Act, 1357, Btat. I. 
(c. 11); Btat. Frauds, 1677 (c. 3), s. 25, repealed 
by I.aw of Property Act, 1922 (c. 10), s. 150 (3) ; 
seCi now. Supreme Court of Judicature (Consolida- 
tion) Act^ 1925 (c. 49), ss. 161, 162; Administra- 


PART II. SECT. 10, SUB-SECT. 8.— 
B. (b). 

k. NoU added to probate — Cerii- 
fieA copy of foreign will aiiached .] — 
Where teetator has made separate 
wills as to his English & Australian 

S roperty, probate may be granted of 
le Australian will only, but the pro- 
bate should bear on its face a note 
referring to the fact that an affidavit 
is on the file of the ct. giving date & 
particulars of the English probate (Sc 
certifying an attached copy of the 
K^isb will. — Re Rydeb's Will ( 1 903 ), 
29V. L. R. 143.— AUS. 


PART II. SECT. 11, SUB-SECT. 1. 

1. Deceased*8 property escheated to 
7rotm.]— The fact that apparently 
leoeased’s property has escheated to 
he Crown is no ground for refusing 
be issue of letters of administration.— 
Cranston v. National Tbubt Co., 
iTD., [1920] 1 W. W. H. ?62; 61 
). L. U. 474 ; 15 Alto. L. R. 284.— 


m. No personal estate d: no debts.y — 
Where there is no personid estate. 
Sc no debts, administration of the real 
•roperty of intestate who died before 
' * Estate Descent Act, 1874, came 


into operation wiil not be grant/od. — 
He Clafky (1886), 5 N. Z. L. H. 202 
(8. C.).— N.Z. 


PART II. SECT. 11, SUB-SECT. 3. 

n. Validity of grant by surrogate 
court.] — Deceased was a resident of 
Buffalo, N.Y., being at the time of his 
death, which occum^d in the county of 
Lincoln, Ontario, not possessed of any 
real or personal property in this 
Province : pltf., bis widow, obtained 
letters of administration from the 
surrogate ct. of York : — //eld : tlie 
grant of letters by the surrogate et,. of 
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Sect. 11 * — Letters of adminiairation generally : Sub- 
sect. 4, B. <fc 6\] 

lion of Estates Act, 1925 (c. 23), s. 46; Non-Oon- 
tcntious Probate Rules, 1925, rr. 123, 124. 

A . In General . 

1423. Party with greater Interest entitled.] — 

Administration of a feme covert, granted to the 
daughter of the third husband, revoked, & granted 
to the grand-children by her first husband ; it 
being shown that an estate would come to them. — 
St. Aubyn V. Page (1719), 2 Hag. Ecc. App. 163 ; 
162 E. R. 1051. 

1424. .] — In cases of administration, the 

constant rule is, to grant the administration to the 
greater interest. — E lwes v. Elwes (1728), 2 Lee, 
573 ; 161 E. B. 444. 

1425. .] — (1) Where the ct. is not bound 

by the statute of 21 Hen. 8, c. 5, it always grants 
the administration to those who have the interest. 

(2) Administration de bonis non granted to a 
person, entitled under a deed of gift from the first 
administratrix to the whole beneficial interest, in 
preference to one who was not next of kin at the 
time of the death, & who consequently had no 
statutable right. 

A. was not next of kin at the time of the death, 
& had no right or interest then, nor had he any 
interest in the effects now (Sir William Wynne). 
— Almes V. Almes (1796), 2 Hag. Ecc. App. 155 ; 
162 E. R. 1047. 

Annotation : — Aa to (2) Refd. l“)6plt v. DelovicleuRe (1861), 

30 L. J. P. M. & A. 86. 

1426. .] — Crane v. Rebello, No. 2103, post 

1427. .J — (1) Of the two rules for the 

guidance of the discretion of the ct. in granting 
administration, where parties in equal degree 
dispute it, viz. “ that, cceteris paribus, the male is 
preferred to the female,” & ” that the grant 
will follow the majority of interests ” — ^the latter 
is the more stringent. The fact of a man having 
been bkpt. many years since is not to be pressed 
against him. Qu. : when he has been a second time 
a bkpt., & under the second bkpey. no dividend 
has been paid, whether such bkpt. could be said 
to have any interest in the intestate’s estate ? 

(2) The grant being made to persons repre- 
senting three-fourths of the interest, their sureties 
wer(i ordered to justify to the extent of the other 
fourth ; their costs were directed to bo paid out of 
the estate, & no order was made as to costs of the 
other party. — Iredale v. Ford & Bramworth 
(1859), 1 Sw. & Tr. 305 ; 33 L. T. O. 8. 78 ; 23 
J. P. 263 ; 5 Jur. N. 8. 474 ; 7 W. R. 402 ; 104 
E. R. 740. 

Annotation: — As to (1) Reid. Cordoux v. Troaler (1805), 

4 Sw. & Tr. 48. 

Next-of-kin in equal degrees of relation- 
ship.]— Nos. 1618, 1621, 1022, post 

Who has greater interest.] — See Sub-sect. 4, 

post , &, generally . Descent, Vol. XVIII., pp. 17 
et seq . 

1428. Where interests equal — Sole preferred to 
Joint administrator.] — (1) The ct. never forces a 
joint administration, because if the administrators 


Administrators. 

were at variance it would almost put an end to the 
administration. Further, the ct. prefers cceteris 
paribus a sole to a joint administration, because 
it is infinitely better for the estate {per CUR.). 

(2) Primogeniture gives no right ; if things are 
precisely equal, if the scale is exactly poised, 
being the elder brother wordd incline the balance, 
but it would not weigh against the wish of the 
majority of interests (Sir John Nicholl). — 
Warwick v. Grbville (1809), 1 Phillim. 123 ; 
161 E. R. 934. 

See, further. Sub-sect. 3, C., post, 

1429. Man accustomed to business pre- 

ferred.] — Cceteris paribus, a man accustomed to 
business preferred as an administrator. — ^Williams 
V. Wilkins (1812), 2 Phillim. 100 ; 161 E. R. 1090. 

1430. Person unsuccessful in own affairs.] 

— (1) The ct. never forces a joint administration. 

The ct. never forces a joint administration, & 
for an obvious reason, because it is necessary for 
the administrators to join in every act ; there 
might be a complete contrariety of action, & it 
would be in the power of one of them to defeat the 
whole administration (Sir John Nicholl). 

(2) If the ct. has an option as it undoubtedly 
has between these two parties I shall not think 
[the person] who has taken such bad care of his 
own affairs the preferable person to be entrusted 
with the management of the affairs of others 
(Sir John Nicholl). — ^Bbll v, Timiswood (1812), 
2 Phillim. 22 ; 161 E. R. 1066. 

1431 . Males preferred to females.] — 

Irbdalb V , Ford & Bramworth, No. 1427, ante , 

Next of kin in equal degrees of 

relationship.] — See Nos. 1623, 1624, post 

1432. Whether primogeniture gives prior claim.] 
— ^Warwick v. Grbville, No. 1428, ante. 

Whether elder preferred to younger — Next of 
kin in equal degrees of relationship.] — See Nos. 
1627, 3217, post 

1433. Effect of renunciation in one character — 
Whether administration in another allowed.] — In 

the Goods of Loptus, No. 2262, post 

See Non-Oont<mtious Probate Rules, 1925, r. 50. 

B. Where Deceased domiciled abroad. 

1434. General rule.] — When deceased is domi- 
ciled in a foreign country, & an application is 
made to this ct. either for an original or a de bonis 
grant of administration, this ct. will be prepared 
to make it to the person recognised by the proper 
ct. of the foreign country. — In the Goods of Hill 
(1870), L. R. 2 P. & D. 89 ; 39 L. J. P. & M. 52 ; 
23 L. T. 167 ; 34 J. P. 567 ; 18 W. R. 1005. 

1436. Deceased domiciled in Scotland.] — 

Administration of the effects of a party deceased, 
domiciled in Scotland, granted according to the 
law of Scotland, on proof of the law by afiQdavit 
from a Scotch solr. — Ee Stewart (1838), 1 Curt. 
904 ; 163 E. R. 313. 

Annotations: — ^Aiild. In the Goods of Probart (1867), 30 

L. J. P. & 71. Refd. In the Goods of Earl (1867), 

L. R. 1 P. & D. 460. 

1436. Application of rule — Grant to Scottish 
factor loco tutoris.] — Administration of a domiciled 


York was valid & effectual. — Jennings 
V, Grand Trunk Ry. Co. (1887), 15 
A. R. 477. — CAN. 

PART II. SECT. 11, SUB-SECT. 4.— A. 

1428 i. Party with yreater interest 
entitled .] — ^It is a rule of the Probate 
Ct. that the grant follows the interost ; 
^ is not affected by the mere oirouni- 
stauoes that the persons having the 
of interests reside out of the 
on . — Re Slattery's Estate 
S. R. N. S. W, 677.— AU8. 


majority 
jurisdioti 
(1909), 9 


1428 ii. .) — ^Perrin v. Perrin 

(1871), 3 Ch. Ch. 462.— 4JAN. 


o. Man dt not woman .] — The ot. 
in granting administration to an 
in testate *8 estate, prefers a man to a 
woman. — Re Parsons' Will (1887), 
13 V. L, R. 169.— AUS. 


of groat xoroe is that administration 
wiU be granted to party first applyimr* 
— Re Parsons* Will (1887), 13 

V. L. R. 169.— AUS. 


PART II. SECT. 11, SUB-SECT. 4.— B. 

q. Deceased domiciled in New 
South Wales-— Grant to executor accord- 
ing to tenor .) — Deoeased died domiciled 
in New South Wales, in which country 
probate of his will was granted to A., 
as exor, aooordlng to its tenor. 
According to the practice of this ot. 
the words of the wm did not constitute 
an exorship. : but in order to follow 
the oolonial grant as near as poMible, 
the ot. direoted that administzation 
should issue to A., as the person 
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Scotsman [a widower] granted to an agent 
appointed by the Ct. of Session factor loco tutoria 
to the infant children. — In the Goods of Johnston 
(1832), 4 Hag. Ecc. 182 ; 162 B. R. 1413. 

1437* .] — Administration of the per- 

sonal estate in England of a domiciled Scotchman 
granted to A., appointed by the Court of Session 
at Edinburgh factor loco itUoris to the infant 
children of the deceased. — In the Goods of Jones 
(1859), 28 L. J. P. & M. 80. 

1438. Eldest brother preferred to parent.] — 

Intestate belonging to the Royal Navy left a 
father & mother, & brothers & sister him surviving 
at Jersey. Upon evidence being given that the 
father was domiciled at Jersey at the time of his 
son*s death, that the son had not acquired any 
domicil different from that of his father, &: that by 
the law of Jersey the property of intestate was 
divided among his brothers &> sisters to the 
exclusion of his parents, the ct. granted adminis- 
tration to the eldest brother of deceased. — 
In the Goods of Patten (1860), 24 J. P. 150 ; 6 
Jut. N. S. 151. 

1439. Brother preferred to widow.] — 

Administration of the effects of a domiciled 
Scotchman granted to the brother, the next of 
kin of deceased, without citing the widow, a 
similar grant having been already made in Scot- 
land. — In the Goods of Roqbrson (1840), 2 Curt. 
656 ; 163 E. R. 540. 

Annotation : — ^Refd. In the Oooda of Earl (1867), L. R. 1 

P. & D. 450. 

1440. Brother preferred to widower.] — 

Administration of the estate & effects of the wife 
of a domiciled Frenchman was granted to her 
brother, upon evidence being laid before the ct. 
that her property had been settled in such a manner 
that by the law of France, the husband & his 
personal representatives had no interest in it. — 
In the Goods of Frbrejean (1860), 24 J. P. 696. 

1441. .] — Deceased & her husband 

had their domicil at the Cape of Good Hope, & 
in accordance with the laws of that colony, pre- 
vious to their marriage, they executed a deed of 
non-community of property, & such deed was 
duly registered. The Ct. of Probate granted 
administration to the brother & next of kin of 
deceased, to the exclusion &> without the citation 
of the husband. — In the Goods of Probart (1867), 
36 L. J. P. & M. 71 ; 10 L. T. 298 ; 15 W. R. 798. 

1442. — r— Children preferred to widower.] — 
Where a married woman domiciled in Canada 
died intestate, leaving a husband & two minor 
children her surviving, the ct., on the affidavit 
of a member of the Canadian bar that by the law 
of Canada the children & not the widower had the 
first right to administer the estate of a married 
woman dying intestate, granted letters of adminis- 
tration to tlxe attorney of the said two minor 
children. — In the Goods of Babin (1890), 59 L. J. P. 
46 ; 62 L. T. 185. 

1443. Admintetration with will annexed.] 

— Where testator & his wife, domiciled in Scotland, 
had made mutual wills, l^queathing the whole 
estate to the survivor, &, upon his or her death, 
to the children, upon trust for the survivor of them. 


for life, & then, etc., appointing their children 
residuary legatees & exors. ; upon the death of 
testator, a confirmed testament dative equivalent 
to administration with will having been granted 
by the Ct. of Scotland to the clfildren, as only 
exors. dative qua nearest of kin, the court granted 
administration with the will to the children, as 
universal legatees in trust, limited during the life 
of the widow. 

The party deceased was a domiciled Scotchman, 
& the grant must go by the law of Scotland 
(Sir H. Jennbr Fust). — In the Goods of Thomson 
(1849), 7 Notes of Cases, 320. 

1444. Grant to person entitled by law 

of deceased’s domicil — In different capacity.] — 
Administration with will annexed following the 
grant of the Scottish ct. as to the person of the 
grantee, but varying the character in which he 
was entitled te such grant. — In the Goods of 
Mackenzie (1856), Dea. &; Sw. 17 ; 20 L. T. O. S. 
276 ; 2 Jur. N. S. 108 ; 164 E. R. 488. 

Sec, further. Conflict op Laws, Vol. XL, 
pp. 378, 379, Nos. 570-576. 

1445. Person entitled by foreign law dlsqualifled 
by English law.] — By the law of Turkey a son 
nineteen years of age is entitled to administer the 
estate of his father, dead intestate. Administra- 
tion refused to the son, on the ground that ho could 
not give the usual bond, by reason of liis minority, 
according to the law of this country. — In the Goods 
0/ Manuel (1849), 13 L. T. O. S. 449 ; 13 Jur. 664. 

Sec, further. Conflict of Laws, Vol. XI., p. 379, 
Nos. 577, 578. 

1446. Evidence of law of domicil— Affidavit by 
foreign solicitor.] — Re Stewart, No. 1435, ante, 

.] — See, generally, Evidence, Vol, XXII., 

pp. (tl8 ct seq, 

C, Joint Administrators, 

See, now. Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), ss. KiO, 161 (1) (b) ; 
Non-Oontentious Probate Rules, 1925, r. 125. 

1447. Whether court will grant — General rule.] 
— ^Warwick v. Greville, No. 1428, ante, 

— .] — Bell v, Timiswood, No. 

1430, ante, 

1449. .] — CuppiN V, Dillon, No. 3217, 

post, 

1450. .]— The ct, never forces a joint 

administration. — C oe v, Hume & Thompson 
(1833), 4 Hag. Ecc. 398 ; 162 E. R. 1491. 

1461. .] — In the Goods of Nayler, 

No. 1769, post, 

To widow & another.] — See Nos. 1 540, 1519, 

1550, post, 

1452. Creditors.] — The? ct. does sometimes 

grant to more creditors than one ; but it prefers 
that one should be fixed upon. 

For the credit of the ct. I trust that improper 
contrivances will not be resorted to for the purpose 
of preventing the just administration of the estate ; 
1 must, therefore, intimate to practitioners, that 
to folloyv all instructions they receive from their 
clients may not be creditable. The proceeding 
here is extraordinary — an appearance has been 


entitled by the irrant from the proper 
ot. in N. S. Wales to administer the 
efleots of dooeased . — In the Goods of 
Earl (1867), L. R. 1 P. & D. 450 ; 36 
L. J. P. & M. 127 ; 16 L. T. 799.— 
AUS. 


r. Deceased domiciled in America 
Grant to administer in New Zealand .] — 
Deceased was domioiled at the time of 
his death in California. He left a 
widow ft chUd, but anotber penon, P., 


was appointed adminbitrator of his 
estate. P. appointed K. as his 
attorney in New Zealand to apply 
for letters of administration of the 
property of deceased in Now Zealand. 
There was no evidence beforo the ct. 
as to how P. became entitled to letters 
of administration of the estate of 
deceased in California. The estate 
of deceased in New Zealand was a smaU 
one : — Held : letters of administration 
should in these cironmstanoes be 


S anted to K. in New Zealand . — lie 
ILLKKR (1007), 26 N. Z. L. K. 466.— 

N.Z. 

PART II. SECT. 11, SUB-SECT. 4.— C. 

1447 i. Whether court will grant — 
General rule .] — Tho ct. will, on special 
circumstances lieinir shown, grant a 
Joint administration of an estate. — 
He Kerman’s Estate (1877), 3 V. L. R. 
50.— AUS. 
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given for this party to pray an administration 
with tile will annexed — the will now is brought in, 
& the same party appears under a protest. If ho 
appears under a protest, I must hear him ; but I 
must look to practitioners to satisfy themselves as 
to the grounds of the steps which they take 
(per Cub.). — Harrison v. All Persons In 
General (181.5), 2 Phillim. 249 ; 161 E. R. 1134. 

1453. Separate attorneys appointed by 

next of kin.] — Testator left three next of kin, one 
of whom was resident in Calcutta, & another at 
New York. These two each nominated an 
attorney in this country for the purpose of taking 
a grant. The ct. however refused to make a joint 
grant to these attorneys. — In the Goods of Shep- 
herd (1872), 20 L. T. 404 ; 36 J. P. 536. 

1454. Grounds for granting or refusing — Appli- 
cation by daughter of deceased to be Joined with 
son.] — Leogato V . Lego ATT (1753), 1 Lee, 348 ; 
161 E. li. 129. 

1455. Application by married daughter to 

be Joined with two sons.] — The application of a 
married sister to be joined in an administration 
with her two brothers, overruled. — Dampier v. 
(Colson (1812), 2 Phmim. 54 ; 161 E. B. 1076. 

1456. Consent of next of kin — Some of 

next of kin minors.] — The consent of next of kin, 
who are minors, & some of them of tender years, 
is not sullicient to justify the ct. in making a joint 
gi*ant of administration to the widow & one of the 
other next of kin, unless there are special cir- 
cumstances for departing from the general practice 
of the ct. — In the Goods of Newbold (1866), L. R. 

1 P. T). 285 ; 36 L. ,T. P. & M. 14 ; 15 L. T. 248 ; 
15 W. R. 202. 

Anmttation : — Distd. In the Goods of DickinHon (1891), 64 

L, T. 808. 

1457. Testator’s wish for business to be 

carried on by widow & two sons.] — A man who 

died intestate left a tc^staraentary paper which 
he had signed, but which was not duly executed, 
in which he expressed a wish that his property 
should bo divided equally between his wife & his 
live children, & that his business should be carried 
on by his wife & his two elder sons, whom he 
appointed his exors. All the children were of 
full age excc'pt the youngest, who was twenty 
years & six months old, & all the persons interested 
wtire desirous that a joint grant of administration 
should be made to the widow & the two elder 
sons i—TIeld : there were special circumstances 
to justify the ct. in making a joint grant as prayed. 
— In the Goods of Dickinson, [1891] P. 292 ; 60 
L. J . P. 94 ; 64 L. T. 808. 

D, Persons having no Interest, 

1458. General rule.] — Where there is an estate 
the ct. will not grant administration to a pei*son 
who has no interest, oven though the legatees 
desire it. 

Where there has been only a trust the ct. 
has occasionally made such a grant (Lord 
Penzance). 

The exor. being dead, the persons entitled to 
administration were four young ladies. There 
being many trusts to discharge, they were anxious 
that the administration should be granted to their 
attorney but the ct. declined to make the grant. — 


Administrators. 

In the Ooode oj Btot-ar (1870), 39 L. J. P. & M. 
26 ; 22 L. T. 140 ; 34 J. P. 264. 

Annotation: — Confld. In the Goods of Halo (1874), L. R. 3 
r. & D. 207. 

1459. Where next of kin renounce — Grant to 
person entitled after next of kin.] — Administra- 
tion granted to the nephew on the renunciation 
of his father, the brother & sole next of kin of the 
deceased. — In the Goods of Keane (1828), 1 Hag. 
Ecc. 692; 162 E. R. 721. 

Annotationa : — Consd. In the Goods of Cookson (1841), 
5 Jut. 1041. FoUd. In the Goods of Johnson (1862), 2 
Sw. & Tr. 595. Refd. In the Goods of Brotherton, (1901) 
P. 139. Mentd. In the Goods of Burrell (1858), 1 Sw. & 
Tr. 64. 

1460. .] — The next of kin of deceased 

intestate, were very old & infirm ; they had 
renounced their right to administration in favour 
of a nephew of deceased. The ct. on motion 
granted the administration to such nephew. — 
In the Goods oj Wynne (1850), 16 L. T. O. S. 85. 

1461. .] — In case of an intestacy, 

where the persons who are sole next of kin & the 
only persons entitled in distribution renounce 
their title to administration, the ct. will make the 
grant to a person who would have been next of 
kin if the sole next of kin had been out of the way, 
although such jierson has no interest. — In the 
Goods of Johnson (1862), 2 Sw. Tr. 595 ; 7 
L. T. 337 ; 64 E. R. 1128. 

Annotations: — ^FoUd. In the Goods of Trigg, [1901] P. 42. 
Refd. In the Goods of Allen (1864), 34 L. J. P. M. /k A. 1. 

1462. .] — Administration granted to person 

without interest, — In the Goods of Cookson (1841), 
5 Jur. 1041. 

1463. .] — The ct. granted administration 

to a person who had no interest in the estate of an 
intestate, where the only next of kin, the solo 
person entitled in distribution, had renounced the 
right to the grant. — In the Goods of Trigg, [1901] 
P. 42 ; 69 L. J. P. 47 ; 82 L. T. 626 ; 44 Sol. Jo. 
329. 

1464. Under Domicile Act, 1861 (c. 121), s. 4— 
Death of foreigner — Consul of foreign state.] — 

General grant of administration was made to the 
Japanese consul of the goods of a Japanese sub- 
ject, who had died a bachelor & intestate, leaving 
no person in this country entitled by the laws of 
Japan to take charge of & administer his estate. — 
In the Goods o/ Aikyo (1923), 130 L, T. 32. 

Whether consent a special circumstance under 
Court of Probate Act, 1857 (c. 77), s. 73.J — See 
Sub-sect. 5, D. (/), post, 

E, The Widower. 

(a) In General, 

1465. Prior claim — General rule.] — The ad- 
ministration of her goods belongs of right to 
her husband. — O gnel’s Case (1587), 4 Co. Rep. 
48 b ; 76 E. R. 1000. 

Annotations : — Refd. Jones v. Roe (1628), W. Jo. 175; 
Harding v. Howell (1889), 14 App. Cae. 307. Mentd. 
Anon. (1584), Owen, 3 ; Lillingston’s Caso (1608), 7 Co. 
Rep. 38 a ; Clay & Barnet's Case (1613), Godb. 236 ; 
Stukoloy V, Butler (1614), Hob. 168 ; Chamb3rlaine v. 
Turner (1628), Cro. Car. 129 ; Robins v, Warwick (1661), 
1 Kob. 72 ; Manby v, Scot (1663), 1 Keb. 337 : Dixon 
r. Harrison (1669), Vaugh. 36 ; Witherhead v, Harrison 
(1670), T. Jo. 2 ; SbuttlewoTth v, Qamott (1688), Carth. 
90 ; Hool V. Bell (1696), 1 Ld. Raytn. 172 ; St David’s 
(Bp.) V, Luoy (1699), 1 Salk. 134 ; Longman n, Fenn 
(1791), 1 Hj. Bl. 641 ; Prescott v, Boucher (1832), 3 
B. & Ad. 840 ; Thomas v, Sylvester (1873), L. R. 8 Q. B. 
368 ; Aspden v, Seddon, Preston v, Seddon (1876), 46 
L. J. Q. B. 353; Re Herbage Rents, Grecnv^ich, Charity 
Comrs. V, Green, [1896] 2 Ch. 811. 



1468 1. General rii/e .] — In Vte Goods 
o^Gibbon (1868), 30 L. T. O. S. 353.— 


PART 11. SECT. 11, SUB-SECT. 4.— 
K. (a). 

1466 i. Prior claim — General nd«.) — 
Hardtno V, Howbll (1889), 14 App. 
Cas. 307.— AUS. 


s. Necessity for grant, ] — On the death 
of a married woman, married since 
Married Women's Property Act, 1882, 
the husband is entitled, jure mariti. to 
chattels real to which deceased was 
entitled for her separate use, & o 
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1466 . .] — Stoneb t). Gibbons (1016), 

Moore, K. B. 871 ; Hob. 81 ; 72 E. B. 063. 
Annotations : — ^Hentd. Sparkes v, Crofts (1696), 1 lid. Rayni. 

265 ; Martin t>. Wyvill (1722), 1 Stra. 492 ; Vaughan r. 

Brown (1739), 7 Mod. Hop. 274 ; Wagner v. Imbrie (1851 ), 

6 Exch. 380 ; Solomon v. Graham (1855), 24 L. J. Q. B. 

332. 

1467 . .] — If Si feme covert die intestate, 

the ordinary is compellable to grant administration 
de jure of her goods & chattels to her husband or 
his representatives. — Johns v. Rowe (1028), Cro. 
Car. 106 ; 79 E. R. 694 ; sub nom, Jones v. Roe, 
W. Jo. 175. 

Annotation: — Refd. Harding v, Howell (1889), 14 App. Cas. 

307. 

1468. .] — The administration of the 

goods of a feme covert ought to be granted to the 
husband for he is the next & nearest friend. — 
Anon. (1628), 3 Salk. 21 ; 91 E. R. 667. 

1469. .] — Bacon v. Bryant, No. 1593, 

'jfost, 

1470. Priority to parents.]— Anon. (1069), 

1 Sid. 409 ; 82 E. R. 1185. 

1471. Where testatrix domiciied abroad — Hus- 
band taking no interest under foreign law.] — In 
the Goods of Fr^ejean, No. 1440, ante, 

1472. Husband not entitled to first right 

under foreign law.] — In the Goods of Babin, No. 
1 142, ante, 

1473. Extent of right — Deceased wife a legal 
personal representative.] — A married woman who 
was surviving legal personal representative of 
testator, in exercise of a j)ower reserved to her by 
her marriagt* settlement, made her will eSc appoint(‘d 
her husband sole exor. The husband proved Die 
will, & also obtained letters of administration to 
all other his wife’s personal (estate. He also 
applied for supi^lemental letters of administration, 
to enable him to continue the chain of repre- 
sentation t o U*stat/or ; but they were refused by 
the Ct. of Probate;. 

The ct. made an order, aiipointing the husband 
trustee of the trust funds which wen; standing 
in testator’s name, A. vesting in him the right to 
transfer tliem.— H erbert’s Wile (1800), 8 
W. R. 272. 

(6) liight to Administration with Will Annexed, 

See Sect. 12, sub-sect. 1, j)ost, 

(r) Where Widower dies or does not administer, 
j. hi General. 

1474. Death of widower without administering 
— Who entitled to administer — Whether next of 
kin of wife or representative of widower.] — 

Administration of the wife’s goods to the exor. of 
the husband, who died without taking adminis- 
tration to her. — Rees v. Cart (1719), 2 Hag. Eec. 
App. 161 ; 162 E. R. 1050 ; sub nom. Cart v. 
Rees, cited 1 P. Wms. 381. 

Annotations : — Conid. Squib r. Wyn (1717), 1 P. Wms. 378. 

Apld. Betts V, Klmptun (1831). 2 B. &. Ad. 273. CoDSd. 

Smart r. Tranter U890), 43 Ch. I). .087. Refd. Hun 

phreys v. BuUcn {drea 1760), 2 Eq. Cos. Abr. 446: J 

the Goods of Bryant, [18961 P. 1.09. 

1475. Chose in action not 

reduced into possession.] — A legacy to a wife not 
rc»ceived by her or her husband, nor administra- 
tion taken to the wife by the husband ; his exor. 
6u not the next of kin to have administration to 
the wife.— Plaidel v, Howe (1723), 2 Hag. Ecc. 
App. 164 ; 162 E. R. 1052. 

Compare Nos. 1493, 1494, post. 


1476. .] — Bacon v, Bryant, 

No. 1593, post, 

1477. .] — An original adminis- 

tration to a feme covert decreed to her next of kin 
in preference to the representative of the husband 
who survived her. — H ole v. Dolman (1736), 
2 Hag. Ecc. App. 165 ; 162 E. R. 1052. 

Annotation: — ^Distd. Savage v, Blythe (1796), 2 Hag. Ecc. 

App. 150. 

1478. .] — The husband’s right 

of administration to his wife is transmissible to 
his representative, & shall not go to licrs. — 
Eiajot V, Collier (1747), 1 Wils. 168; 3 Atk. 
526 ; 1 Ves. Sen. 15 ; 95 E. R. 554, L. 0. 

AnnotaiUnis A.-O. r. I'nrtington (1864), 3 H. & C. 

193 : Jir Lambert’s Estate, Stanton r. Lambert (1888), 

39 Ch. 1). 626 ; Elliot r. North, [1901] 1 Ch. 424. 

1479. .] — There is no difference 

between the first administration & the adminis- 
tration de bonis. If the husband forgets to 
administer & dies, the next of kin will have the 
administration {pir Cur.). — W.vi.ton v. Jacobson 
( 1765), 1 Hag. Ecc. 346 ; 162 E. R. 609. 

Annotation : — Distd. Savugt^ r. Blythe (179(5), 3 Hag. Ecc. 

App. 150. 

1480. .] — Reece v, Strafford 

(1800), 1 Hag. Ecc. 347 ; 162 E. It. 609. 

1481. Where widower takes no 

interest.] — Fielder Fielder v. Hanger, No. 
1497, post, 

1482. Administration with 

will annexed.] — 1’hc legal representative of a 
husband deceased, wJio survived Jus wife, is entitled 
to a gt*nt‘ral grant of administration of her will 
made in virtue of a i)ower, when there is no exor. 
of the wife’s will to take probate, even though the 
husband lias no inUacst under that will. — D empsey 
v. King (1851), 2 Rob. Eccl. 397 ; 163 E. R. 1368. 

1483. Property settled on wife’s 

next of kin.] — Administration to a feme covert^ 
aft(*r the death of lier husband 's^ho survived but 
t-ook no grant, decretal to her n(‘xt of kin entitled 
by settlement to h('r jiroperty. — In the Goods of 
PouNTNEY (1832), 4 Hag. Ecc. 289; 162 E. R. 
14 52. 

1484. Property passing to wife’s 

next of kin.] — Husband (;ovenant(;d on his mar- 
riagt*, that in the event of his surviving Ijis wife his 
exors. or administrators should ])ay to lier personal 
1 ejiresentati ves the sum of 1*856 for distribution 
amongst her next of kin. He did survive her, »Vs 
upon his death administration of the wife’s estate 
At effects was clainuid on the one liand by his 
exor., & on the oDht hand by the representative 
of one of her next of kin, who was also the repre- 
sentative of the obligee of I ho bond. It did not 
ap])ear that the wife died poHsessed of any property 
other than the sum secured by the bond. The ct. 
lield that the grant must follow the beneficial 
interest, & decreed administration to the repre- 
sentatives of the wife’s next of kin. — A ustin v, 
lloD(iES (1860), 25 J. P. 24. 

1485. .] — Tlic course now in the 

EccUisiastical Ci, is, in all cases where the wife 
has predeceased her husband, to grant to th<^ 
representative of the liusband alone, letters of 
administration to the wife . There was a time when 
the Ecclesiastical Cts. thought themselves justified, 
& even bound, to give letters of administration 
to the next of kin of Ukj wife ; but it was deter- 
mined that the next of kin of the wife in that 


which she hoa not disposed, & adminis- 
tration is unnecessary to perfect his 
title. — lie Evans* Estate, [1910] 1 
I. R. 95 ; 44 I. L. T. 88.— IR. 

t. Sale by husband — Consent of 
official guardian.] — Re Hart’s Estate 
J. — VOL. XXI IL 


(1907), 9 O. W. It. 285 ; 13 O. L. It. 
379.— CAN. 

PART II. SECT. 11, SUB-SECT. 4.— 
E. (c) i. 

1475 i. Death, of widower without 


administerina — Who entitled to ad‘ 
min istrr — Whether next of kin of wife or 
representative of widower — Chose, in 
action not reduced into possession.y— 
BMiTtt V. IitwiN (1828), 1 Ir. L. Hcc. 
Ist scr. 302. — IR. 
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case, holding such letters of administration, wore 
only trustees for the administrator of the hus- 
band, & it was finally concluded that the right & 
proper course in all such cases was to grant the 
letters of administration only to the person who 
invested himself with the character of adminis- 
trator of the husband (Lord Hatherley, C.). — 
Partington v. A.-G. (1869), L. R. 4 H. L. 100 ; 
38 L. J. Ex. 205 ; 21 L. T. 370, H. L. ; affg. 
H. C. sub nom. A.-G. v. Partington (1864), 3 
n. & O. 193, Ex. Ch. 

Annolatiorut Refd. Fleet v. PorriiiH (1809), 9 B. & S. 575 ; 
In Via Goods of Harding (1872), L. II. 2 P. & D. 394; 
Smart v. Tranter (1888), 40 Gh. D. 165. Mentd. Lord v. 
Colvin (1867), L. B. 3 Eq. 737 ; A.-G. v. aeavo (1873), 
31 Ij. T. 86 ; Bell v. Master in Equity of Supreme Court 
of Victoria (1877), 2 App. Cas. 560 : Oolqxihoun v. Brooke 
(1888), 21 Q. B. D. 52 ; Trevor v. Hutchins, [1896) 1 Ch. 
844 ; A.-G. v. l)e Pr(;*villc, [1900] 1 Q. B. 223 ; A.-G. 
1 ). Solborno, [1902] 1 K. B. 383 ; Northumberland v. 
I. n. Comm., [1911] 2 K. B. 343 ; Dyson v. A.-G., [19121 
1 Ch. 158 ; A.-G. v. MUne, [1914] A. C. 765 ; Drummond 
V. Collins (1915), 84 L. J. K. B. 1690 ; I. It. Coinrs. e. 
Sliofflold & South Yorkshire Navigation Co.. [19161 1 
K. B. 882 ; Tfa Aborfiravenny, Novill v. I. 11. Coinrs., 
[1923] 2 K. B. 18. 

1486. Necessity for grant In 

respect of widower’s estate.] — Where the husband 
has survived the wife & died intestate, without 
administering to her estate, his next of kin must 
constitute themsedves his legal personal repre- 
sentatives, before they have any claim to 
administer to the wife’s estate. — In the Goods of 
Orausb (1858), 1 Sw. & Tr. 146 ; 31 L. T. O. S. 
284 ; 164 E. K. 668. 

Annotation: — ^Refd. Paiiington r. A.-G. (1869), L. R. 4 
H. L. 100. 

1487. .] — Deceased, being 

entitled to a legacy on the death of another 
person, married & died in the lifetime of her 
husband, who also died before the legacy had 
become payable^ & without having taken out 
administration to his wife ; — Held : the legacy 
formed part of the estate of the husband, & 
administration to deceased in respect of such 
legacy could only be granted to the representative 
of the husband. — In the Goods of IIauding (1872). 
L. R. 2 & I). 394 ; 41 L. J. P. & M. 05 ; 26 

L. T. 008 ; 36 .T. P. 696 ; 20 W. R, 615. 

Arnwtatiun : — Refd. Jn Vie Goods of Scrj?caiit (1872), 26 

li. T. 669. 

Compare Sub-sect. 4, E. (c), ii., post. 

1488 . Property accruing after death of 

widower — Limited grant to next of kin of wife.] — 
Deceased, a legatee under the will of her father, 
died in his lifetime, leaving issue living at his 
death. She also left a husband surviving her, 
who, however, died before the father, having made 
a will, in which ho appointed exors. who took 
probate of the same. The ct. granted adminis- 
tration to the son of deceased limited to the per- 
sonal estate bequeathed to her by the will of her 
father, & dispensed with the renunciation or 
citation of the surviving exor. of the will of the 
husband of deceased . — In the Goods of Councell 
(1871), L. R. 2 P. & D. 314 ; 41 L. J. P. & M. 16 ; 
25 L. T. 763 ; 36 ,1. P. 89. 

dnnotaiion: — ^Folid. lie Allon’a Tmats, [1909] W. N, 181. 

1489 . Grant to next of kin as at date 

when property accrued.] — lie Allen’s Trusts, 
[1909] W. N. 181. 

1400. Where widower has disappeared — Whether 
notice to representatives necessary — Disappearance 
of husband before death of intestate.] — A married 
woman, whose husband was last heard of in 1853, 
died intestate in 1856. The ct. refused to ^ant 
administration to her next of kin without citing 


Administrators. 

the husband or his representatives. — In the Goods 
of Nicholls (1872), L. B. 2 P. & D. 461 ; 41 
L. J. P. & M. 88 ; 27 L. T. 323 ; 36 J. P. 808 ; 
21 W. R. 161. 

1491. Where widower takes no steps to ad- 
minister — No appearance to citation — Adminis- 
tration granted to son.] — Where the husband of 
intestate had been cited to take out letters of 
administration to the personal estate & effects of 
his wife & had entered no appearance to the cita- 
tion the ct. passed him over & made a grant of 
administration to the only son of the intestate. — 
In the Goods of Moore, [1891] P. 299 ; 60 L. J. P. 
98. 

Annotation : — ^Refd. In the Goods of Harper, [1899] P. 59. 

Wife deserted.]— ^cc Nos. 1512, 1513, post. 

1492. Whether entitled to notice.] — Moneys 

belonging to or now vested in the mother of 
deceased, her daughter, were, under a mis- 
apprehension, paid into a savings bank account 
standing in the name of deceased, who died more 
than six years ago, leaving a husband, who, 
although he knew of the account, took no steps 
to obtain administration, & left this coimtry for 
Hamburg & thence for America : — Held : the ct. 
would not grant letters of administration to tlie 
mother without notice to the husband. — In the 
Goods o/Rusch (1891), 42 W. R. 304 ; 0 R. 538. 

ii. Death of Widower after Grant. 

1493. Who entitled to grant do bonis non — 
Whether representatives of widower — Or next of 
kin of wife — Chose in action not reduced into 
possession.] — Chose in action to wife. Husband, 
administrator, dies without altering property, 
makes a will ; his administrator with will annexed 
takes administration de bonis to the wife ; that 
administration called in by her next of kin 
revoked, the property not being altered by the 
husband. — K inaston v. Mills (1701), 2 Hag. 
Ecc. App. 158 ; 162 E. R. 1048. 

1494. .] — Estate not 

vested by law or equity, administration de bonis 
non to the next of kin. 

As it is an intestate’s estate of a chose in action 
not recovered, it must go to tlie next of kin (Sir 
Charles Hedges). — Amhurst v. Amiiurst & 
Bawdes (1713), 2 Hag. Ecc. App, 158 ; 162 E. R. 
1049. 

Compare No. 1175, ante. 

1495. .] — Administration de 

bonis non to a feme covert granted to the repre- 
sentative of the husband, administrator, in 
exclusion of the wife’s kin. — D arley v. Whaddon 
( 1734), 2 Hag. Ecc. App. 165 ; 162 E. R. 1052. 

1496. .] — After the death of 

the husband, administrator of his wife, adminis- 
tration de bonis 7um granted to her next of kin in 
preference to the husband’s representative. — 
Kinleside V. Cleaver (1745), 2 Hag. Ecc. App. 
169 ; 162 E. R. 1055. 

Annotation: — ^Distd. Savage v. Blytho (1796), 2 Hag. Ecc. 

App. 150. 

1497. .] — Administration de 

bonis 7ion to a feme covert granted to the repre- 
sentatives of the husband, an appearance having 
been given & administration prayed by the next 
of kin of the wife ; the ct. di^cting that though 

I the modem practice had been otherwise, such 
I grants should for the future pass to the husband’s 
representatives, unless cause to the contrary was 
shown. 

1 should have done the same if the husband had 
not taken out administration, unless it could be 
I shown that he had not the interest, but that the 
property belonged to the wife’s next of kin {per 
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Our.). — ^Fielder &; Fielder v. Hanger (1832), 
3 Hag. Ecc. 769 ; 162 £. R. 1339. 

Annoiationa: — ^FoUd. In the Oooda of Potmtnoy (1832), 4 

Hm. Eoo. 289. Consd. Jn the Oooda of Dawson (1849), 

2 %b. Eodl. 135. Refd. In the Oooda of Crause (1858). 

1 Sw. & Tr. 146 ; Partington v, A.-G. (1869), 21 L. T. 

370. Mentd. Barrs v, Jackson (1842), 1 Y. & C. Ch. CJas. 

585. 

1498. Rule as to original administration 

applies.] — W alton v. Jacobson, No. 1479, ante. 

See Sub-sect. 4, £. (c) i., ante. 

Grants de bonis non generally.] — See Sect. 12, 
sub-sect. 2, post. 

(d) Effect of Invalid or Irregular Marriage. 

1499. Marriage void.] — Marriage by a minister 
who is a mere layman & cohabitation will not 
entitle the man to administration to the woman. 
Qu. .* as to the woman & issue, — Haydon v. Gould 
(1710), 1 Salk. 119 ; 91 E. R. 113. 

Annotations : — Consd. Klliott v. Gurr (1812), 2 I'hUlim. 16 ; 

11. V. Minis (1844), 10 Q. & Fin. 534. 

1500. Effect of mere irregularity — Widower’s 
right not affected.] — When a marriage has been 
solemnised in a registrar’s office in the presence of 
the registrar & deputy registrar, the presumption 
of law is that the requisites of Marriage Act, 1836 
(c. 85), s. 21, have been complied with. 

If it appeared from the evidence that sucli a 
marriage took place with closed doors it would 
not on that account be held to bo invalid, so as 
to disentitle the husband after the wife’s death to 
have administration granted to him of her efTects, 
a marriage so celebrated not being specified in 
sect. 42 as one that is null & void. — C ampbell v. 
Corley (1850), 28 L. T. O. 8. 109 ; 4 W. U. 675, 
P. C. ; subscfjuent proceedings, sub nom. Corley 
V. STAi'FORD (Lord), Campbell v. Corley (1857), 
1 De G. & J. 238, L. JJ. 

Annotation: — Mentd. Sichol v. Lauibort (18G4), 12 W. It. 

312. 

1501. .] -Administration of the efTects of 

a wife refused to the husband on the ground that 
his marriage has been illegally contracted. — 
Browning v. Reane (1812), 2 Phillim. 69; 161 
E. R. 1080. 

Annotation : — Mentd. Mosh v. Moss, [1897] P. 263. 

1502. Marriage voidable— Objection must be 
taken in lifetime of parties.] — Tlie next of kin of a 
married woman are not at liberty to question her 
husband’s right to administer to her estate on the 
ground of the nullity of tlie marriage by reason of 
the impotence of the husband. — A. v. B. (1868), 
L. R. 1 P. & D. 559 ; 17 W. R. 14 ; suh nom. 

P. V. S., 37 L. ,T. P. A: M. 80 ; sub nom. v. 

19 L. T. 22 ; 32 J. P. 743. 

Annotation Mentd. Haipiu (otherwifle Boddingtoti) v. 

Boddington (1881), 29 W. R. 444. 

Validity of marriage generally.] — See Husband 
A; Wipe. 

(e) Effect of Divorce or Desertion. 

1503. Divorce — On wife’s petition — Widower not 
entitled.] — (1) A woman, whose marriage had been 
dissolved on the ground of her husband’s adultery 
A desertion, died intestate, leaving issue of the 
marriage one child, a minor. The ct. decreed 
administration to the grandmother of the child, 
passing by the father, upon a copy of the decree 
dissolving the marriage being filed, A also copies 
of letters from him showing that he was unfit to 
take the grant. 

(2) In a grant of administration of the effects 
of a divorced woman the name by which deceased 
should be described in the ^ant is that bv which 
she was known at the time of her death. — 
In the Goods of Hay (1865), L. B. 1 P. A D. 51 ; 35 


L. J. P. AM. 3; 13L. T. 336; 11 Jur. N. S. 936 ; 
14 W. R. 147. 

1504. .] — A husband or wife surviving the 

other spouse has, after the dissolution of the 
marriage, no such interest in the estate of the 
other spouse as to entitle him or her to a grant 
of administration, A will be passed over witliout 
citation. The same principle applies whether the 
party to bo passed over has oeeii petitioner or 
resp. in the proceedings for dissolution of marriage. 
In such a case there must, however, bo justifying 
security. — In the Estate of Watlas, [1905] P. 326 ; 
75 L. J. P. 8 ; 94 L. T. 102 ; 54 W. R. 172. 

1505. Desertion by husband — & protection order 
obtained under Matrimonial Causes Act, 1857 
(c. 85), s. 21 — To whom administration granted.] — 
In the Goods of Worman, No. 1509, post. 

1506. .] — Where the wife had ob- 

tained a magistrate’s order protecting her property A 
earnings, since Apr. 1851, A died intestate, leaving 
minor children, the ct. granf t^d administration to 
the uncle of the children, elected by them guardian 
for the purpose, though the husband was alive. — 
In the Goods of Weir (1802), 2 Sw. A Tr. 151 ; 31 
L. J. P. M. A A. 88 ; 6 L. T. 131 ; 20 J. P. 375 ; 8 
Jur. N. S. 393 ; 164 E. R. 1071. 

Annotations : — FoUd. In thr Goods of Htcnlionflon (1866), 

36 L. J. P. Sc M. 20. Refd. In the Goods of BurolimDie 

(1873), 37 J.P. 792. 

1507. — • — Whether citation of husband 

necessary.] — In order f o obtain administration of 
the effects of a married woman wlio ditJS intestates 
after obtaining a proteclion order from the Ct. 
of Divorces funder Maf rirnouial Causes Aest, 1857 
(c. 85), s. 21], it is not nescessary that the husbanel 
shesulel bo cikul. — In the Goods oj Brighton (1805), 
34 L. J. P. M. A A. 55 ; 20 J. P. 503. 

1508. — - .) — Whore a marnesel 

woman, living separate from her husbanel, having 
obtained a isrotesction ordesr [uneler Matrimonial 
Causes Act, 1857 (c. 85), s. 21], died, leaving him A 
a minor son her surviving, the ct. maeles a grant esf 
administration of her esffecis to a guardian eslecleel 
by the son for liis uses A benefit without cititjg tins 
father, requiring justifying se^curities. — In the (U)ods 
of Stephenson (1866), L. R. 1 P. A I). 287 ; 36 
L. J. P. A M. 20 ; 15 L. T. 296 ; 15 W. R. 286. 

Annotation : -Refd. In the Goods of Jonos (1901), 71 

L. J. P. 27. 

1509. Form of grant.] — Upon the 

death, in the lifetime of he;r husband, of a marrieel 
woman, intestate, who has obtained a protection 
order under above seset. on the grounei of tlie 
desertion of her husband, administration will be 
granted to her next of kin, limited to such property 
as she may have become possessed of since the 
commencement of the desertion. Such grant must 
bo in general terms, A must not include specific 
Tiropcity. — In the Goods of Worman (1859), 1 
Sw. A Tr. 513 ; 29 L. J. P. M. A A. 164 ; 5 J ur. 
N. S. 087 ; 164E. B. 838. 

1510. Protection order under Summary 

Jurisdiction (Married Women) Act, 1895 (c. 39) — 
Whether citation of husband necessary.] — WI kui 
a married woman has obtained an order undcT 
above Act, sect. 6 (a), a general grant with justify- 
ing sureties may be made to her estate passing 
over her husband without citing him. — In the Goods 
of Jones (1904), 74 L. J. P. 27 ; subsequent 
proceedings (1905), 74 L. J. P. 164. 

1511. Form of grant.]-- In this case, 

on application in the Probaki Registry to draw 
up the order objection was taken that the grant 
made in ct. exceeded the terms of sect. 25 of 
the Matrimonal Causes Act, 1857 (c. 85), A 
the order as finally drawn up was limited in the 

L 2 
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sect. 4, E. (g), (/), {g) ds {h) F. (a).] 

ordinary form to property acquired by deceased 
since the date of the separation order. — In the 
Goods of Jones (1906), 74 L. J. P. 164. 

1512. Husband not heard of for many 

years — Discretion of court under Court of Probate 
Act, 1857 (c. 77), s. 73.] — Upon an application for 
administration with the will annexed, it appeared 
that testatrix has been deserted by her husband 
fifteen years prior to her death, & had not heard 
of or from him afttir such desertion. 

The ct. passed over the husband without 
citation of any kind, & granted administration with 
the will annexed under above sect, to a son of 
testatrix, who by the will was nominated trustee 
& manager of a certain i)artnership interest which 
represented substantially the whole of the estate 
of testatrix. — In the Goods of Hhoosliith, [1894] 
P. 23 ; 63 L. 3. V. 64 ; 70 L. T. 809 ; 6 R. 567. 
Annoiaiitm : — Distd. Jn the Goods of Callicott (1899), 68 

L. J. P. 67. 

1513. .] — The ct. passed over 

the husband of testatrix without citation, & 
granted administration with the will annexed 
to her daught er where it appeared that the husband 
of testatrix had left her many [twenty-live] years 
before her death, & had never since been heard of, 
the daughter swearing that she believed herself to 
be the sole next of kin. — In the Goods of Dyrne 
(1901), 84 L. T. 670 ; 17 T. L. R. 452. 

1514. Whether citation of husband 

necessary.] — In the Goods of Hiioosmitii, No. 1512, 
ante. 

1515. - l7i the Goods of Byiihb, 

No. 1513, ante. 

See, also, Nos. 1490, 1191, ante. 

1516. Husband petitioner in divorce proceed- 
ings.] — In the Estate of Wallas, No. 1501, ante. 

1517. Husband respondent in divorce proceed- 
ings.] — In the Estate oj Wallas, No. 1501, ante. 

( / ) Effect of Separation Deed. 

1518. Whether widower must be cited— Hus- 
band’s claims to wife’s property resigned.] — Qu. : 

whether a husband who, by a deed of separation, 
has resigned all claim to the property of his wife is 
thereby excluded upon her death, in his lifetime, 
from taking any intertist as her representative. 
In such a case the ct. will not grant administration 
to the next of kin of the wife unless the husband 
bo cited. — In the Goods of Oranmore ^ IIrowne 
(Lord) (1801), 30 L. J. P. M. & A. 183 ; 25 J. P. 
604. 

1519. Right of administration not 

specilloally excluded — Law of foreign domicil 
applied.] — In the Goods of Probart, No. 1441, an/.e. 

1520. Payments to wife under deed 

in arrear.^ — A married woman executed a deed 
of separation, which provided that on her death 
her i)roperty should go as though her husband 
were already dead, Ac died while the deed was 
alleged to be still in operation, & while the husband 
was said to be largely indebted to the estate of 
tleccased for payments duo under the deed : — 
Held : letters of administration ought not to be 
granted to deceased’s next of kin without citing 
the husband, on the ground that he might disput^^ 
the deed. — In the Goods of Megson (1899), 80 
L. T. 295. 

1521. Separate property acquired under 

deed —Grant limited to property under the deed.] — 


Administrators. 

A husband agreed by deed of separation that if his 
wife died intestate her next of kin should be entitled 
to her property. She died intestate, leaving 
separate property of which she had become 
possessed by virtue of the deed, & the ct., notwith- 
standing that the husband objected, panted 
letters of administration to her father limited to 
that property. — In the Goods of Humphreys, 
Allen v. Humphrys (1882), 8 P. D. 16 ; 52 
L. J. P. 24 ; 48 L. T. 125 ; svb nom. Humphreys 
V. Allen, 47 J. P. 24 ; 31 W. R. 292. 

Annotation : — ^Refd. Jn the Goods of Megson (1899), 80 L. T. 

205. 

1522. Right of administration specifically 

excluded.] — Deceased intestate was a married 
woman, living apart from her husband, &, by the 
deed of separation, the husband covenanted, in 
the case of the wife’s death, to allow administra- 
tion to go as if he were dead. She left two 
children minors, who elected their maternal 
grandmother as their guardian for the pu^ose of 
taking a grant. The ct., notwithstanding the 
husband’s covenant, declined to make a grant to 
the grandmother without citing the father. — 
In the Goods of PiGOTT (1873), 42 L. J. P. & M. 
77 ; 29 L. T. 45 ; 37 J. P. 616 ; 21 W. R. 823. 

(sr) Effect of Protection Order. 

See Matrimonial Causes Act, 1857 (c. 85), s. 21 ; 
Summary Jurisdiction (Married Women) Act, 
1895 (c. 39). 

1523. Under Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39)— Whether husband must 
be cited.] — In the Goods o/ Jones, No. 1510, ante. 

1524. Form of grant.] — In the Goods of 

Jones, No. 1511, ante. 

Under Matrimonial Causes Act, 1857 (c. 85), 
s. 21— After desertion.] —See Nos.1506-1509, ante. 

(h) Effect of Bankruptcy of Widower. 

1525. Grant to widower’s trustee — Widower not 
appearing to citation — Discretionary grant under 
Court of Probate Act, 1857 (c. 77), s. 73.J — 
Deceased intestate was a married woman, & at 
her death was entitled to a share in the residuary 
estate of her grandmother. Her husband after 
her death became a bkpt., but refused to renounce 
administration, & did not appear to a citation 
issued on behalf of his trustee in bkpey. The ct. 
under above sect, made a grant of letters of 
administration to the trustee in bkpey., limited 
to deceased’s share of the residuary estate of her 
grandmother. — Tilley v. Trussler (1878), 42 
j. P. 584 ; 26 W. R. 760. 

1526. Whether as of right — Discretionary 

grant under Court of Probate Act, 1857 (c. 77), 
s. 73.] — A husband’s right to administer to his 
wife’s estate is not such a right as will vest in the 
trustee under his bkpey. Wliere the husband of 
deceased intestate had left this country &. had been 
adjudicated bkpt. before ho had administered to 
his wife’s estate the ct. refused to regard his right 
to administer as property divisible among his 
creditors under Bkpey. Act, 1883 (c. 52), s. 44, but 
made a grant of administration to the wife’s estate 
to the trustee, under above sect. — /?? the Goods of 
Turner (1886), 12 P. D. 18 ; 56 L. J. P. 41 ; 57 
L. T. 372 ; 35 W. R. 384. 

Annotations: — ^Folld. In the Goods of Conolly (1896), 74 

L. T. 461. Bold. In the Goods of Morgan (1896), 75 

L. T. lUO. 

1527. Whether widower must be cited — Wife’s 
estate small.] — In a case of the estate of a married 
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a. General rule.] — ^Tho ot. will grant administration of the estate of a inan*iod woman to her husband, although they 
had by ogi'oement lived separate for several years.— ife Wuitnky’s Estate (1886), 11 V. L. It. 752.— AUS. 



149 


Part JT. — ^Probate and Letters op Administration. 


woman who had died intestate, leaving he] 
husband, who survived her, an imdischarged 
bkpt., whose estate was vested in the hands of the 
Chief Official Receiver in Bkpcy., under the Bkpcy. 
Act, 1883 (c, 62), s. 121, the ct., upon motion b> 
the Chief Official Receiver, made a grant to him oi 
the personal estate & effects of deceased intestate 
(K:, on account of the smallness of the estate dis 
pensed with any citation upon the husband o] 
deceased, as the administrator applied in his 
official capacity, accepted the administrator’s 
personal bond without sureties . — In the Goods of 
CoNOiXY (1896), 74 L. T. 461. 

1528. S, P, In the Goods of Adams (1896), 74 
L. T. 462, n. 

1529. Assets claimed for bankrupt’s 

creditors.] — One of the official receivers in bkpcy., 
as trustcie of the estate of the husband of deceased 
intestate, applied for administration without 
citing the husband. The amount of the estate 
was £105 2s » lOd., which was claimed by the official 
receiver on behalf of the creditors of the bkpt. : — 
Held : notice of some kind must be given to the 
husband, but upon the registrar being satisfied 
as to this, the grant might go, as appet. moved in 
his official capacity, sureties might bo dispensed 
witii. — In the Goods of Mouoan (189(i)» 75 L. T. 
190. 

The Widow. 

{a) In General. 

See 21 Hen. 8, c. 5, s. 3 ; Supreme Court of 
.Tudi(!atiire (Consolidation) Act, 1925 (c. 49), s. 162 ; 
Administration of Estates Act, 1925 (c. 23), s. 46. 

1530. As between widow & next of kin — 
Discretion of court.] — Administration may be 
granted to the next of kin or to the wife. — A non. 
(1692), 12 Mod. Rep. 16 ; 88 E. K. 1135. 

1531. .] - 21 Hen. 8, c. 5, s. 3, leaves 

it to the discretion of the ordinary to grant 
administration to the widow or the nt»Kt of kin. — 
Dew r. Clauk At (-lark (1828), 1 Hag. Ecc. 311 ; 
162 E. R. 596. 

Amwtation : — Consd. Fritclilcy r. Fritclilcy (1HG7), 10 
L. T. 207. 

1532. — - The grant of administra- 

tion to the widow is discretionary, & the ncixt of 
kin may bo i)referred, sufficient cause, in this case, 
the lunacy of the widow being shown, but the ct. 
called for an inventory & directed the securities 
to justify. — In the Goods of Williams (1830), 3 
Hag. Ecc. 217 ; 162 E. R. 1136. 

Annotation: — ^FoUd. In the Goods of Anderson (18G1), 3 
Sw. & Tr. 48<). 

1533. ,] — On a petition respecting 

the grant of administration, the asserted widow 
having married, during deceased’s lifetime, another 
man sincti convicted of felony, had a daughter by 
him, continuing to cohabit with him, the ct. 
granted administration to the sister & condemned 
the widow in costs. — CJ onyers v. Kitson (1831), 

3 Hag. Ecc. 556 ; 162 E. R. 1262. 

Anru)Uitwn Brown v. Brown (1854), 1 Ecc. & Ad. 

423. 

1534. .] — Administration, in the exer- 

cise of the discretion of the ct., granted to a brother 
of deceased, entitled in distribution to one-fourth 
of the estate, in preference to the widow entitled 
to a moiety, the remaining parties in distribution 
being infants of tender years, & misconduct being 
imputable to the widow, who also claimed to be a 
creditor on deceased’s estate. 


The question is who is entitled to the grant of 
administration ? According to the practice of 
this ct. the rule is to grant it to the widow ; 
undoubtedly, however, it is in the disci'etion of the 
ct. to grant it to the brother (Sm H. Jennkr Fust). 
— Chappell v, Chappell (1843), 3 Curt. 429 ; 7 
Jur. 243 ; 163 E. R. 780. 

Annotation : — Coxisd. Brown v. Brown (1854), 1 Ecc. & Ad. 
423. 

1535. .] — Wlicro the widow of de- 

ceased intestate was of unsound mind, administra- 
tion granted to a brother of deceased. 

The Act of Parliament gives a discretion to the 
ct. to grant the administration to the widow or to 
the next of kin. It is always accustomed to give 
priority to the widow to accept or refuse adminis- 
tration, or to show cause why it should not be 
granted to the next of kin (Hill H. .Ienner Fust). — 
In the Goods of Dunn (1846), 5 Notes of Cases, 97. 

1536. .] — For sufficient cause, e.g. 

the misconduct of the widow in having eloped 
from her husband & lived in adultery, the ct. will 
grant administration to tlie next of kin in pre- 
ference to the widow. — In the Goods of Anderson 
( 1864), 3 Sw. & Tr. 489 ; 33 L. .1. P. M. & A. 149 ; 
11 L. T. 21 ; 28 J. P. 600 ; 164 E. K. 1365. 
Annotations :~FoVid. In the Goods of Boddan (1873), 28 

L. T. 3G8 ; In the Goods o/Stoveus, 118G8] 1‘. 120. 

1537. Whether creditor’s wishes con- 

sidered.] — Creditor have no right to inUirpose in 
the grant of an administration betwt^en a widow' 
& the next of kin : the practices is to grant adminis- 
tration to a w'idow, unless some ohji^ction exists 
against her. — S tuetoh I’ynn (1752), 1 Ixjo, 30 ; 
161 E. R. 13. 

1538. Equal right to grant.! - (1) The next 

of kin of an inU^state has by law the same title to 
administration as has the widow, though, under 
ordinary circumsttmees, the i)ractico is to make 
the grant to the widow. Therefore, under 
Court of Probat/C Act, 1857 (c. 77), s. 73, which 
gives the ct. a discretion to grant administration 
to a person otluT than the one entitled to the grant, 
administration cannot bo granted to the n(‘xt of 
kin, passing by the widow. 

(2) A person who is entitl(^d to administration 
as next of kin cannot take the grant as a creditor. 
— In the Goods of Corser (1859), 31 Jj. .1. P. M. A. 
170 ; 23 J P. 263. 

1539* Exercise of court’s discretion - Widow 
usually preferred.]— Stretch r. Pynn, No. 1537, 
ante, 

1540. •]—(!) Widow usually preferred 

to the next of kin in a grant of administration 
notwithstanding her having married again. 

(2) Next of kin being also a crodiUir, a reason 
against his being preferred in a conttist for the 
administration, either with the widow or pi*ohably 
any other next of kin. — W ebb v. Needham (1823), 

1 Add. 494 ; 162 E. R. 175. 

AnnotatUm : — As to (2) Refd. JoLn r. Bradbury (I8GG), 31 
J. P. 23. 

tj ~ X A lAXAliy 

No. 1534, ante, 

1542, .] — In the Goods of Dunn, No. 

1535, ante, 

1543, .] — In the Goods o/CoRSER, No. 

1538, ante, 

1544, Though intestacy successfully 

set up by next of kln.l— (1) Wliere in a testa- 
mentary suit a next of kin, who resisted probate 
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F. (a). 

b. As between widow db neai, of kin 
— Unborn child only next of kin .] — 
When into«tat<j dies leavinsT a widow 


6c child en venire sa mere, letters of 
administration may be granted to the 
widow, upon on affidavit vorifyin? 
her pregnancy, & stating that the 
unborn child is the only next of kin 
of inteHtate ; this eiiiitiing the ad* 


ininistratrix to the iSHue of tlio letU^rs. 
— Ke KkksHAW (1878), 4 V. L. it. 62. 

— AUS. 

Widtno generallu pre- 
granting ailminiotrallon 
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Sect* 11. — LetkrR oj admmisiration generally : 
sect 4, F, (g), (fe), jc) d; (d),] 

on the ground of undue execution, proceeded to 
trial, despite of notice by the ex or., that it was not 
intended to support tlie will, the ct. refused to 
allow him (josts out of the estate, other than such 
as the registrar, having regard to the duty cast 
upon him, might think reasonable. 

(2) The disposition of the ct. is to grant adminis- 
tration to the party who has upset a will, provided 
it lias the discretion, & testator has left no other 
will ; but, in the absence of special circumstances, 
it refused to pass over a widow in favour of a next 
of kin who established the intestacy. — Fritchley 
V. Fritchley (1867). 16 L. T, 267. 

154*5. Unless strong case of unfitness 

made out.] — The ct. will not exercise its discretion 
given by 21 Hen. 8, c. 5, s. 3, to pass over the widow 
of deceased &; grant administration t>o the next of 
kin, unless a very strong case of unfitness is made 
out against her. — In the Goods of Cory (1901), 84 
L. T. 270. 

1546. Preference extends to committee 

of lunatic widow.] — A. died intestate, without 
child or parent, leaving his widow, his brother & 
others entitled in distribution, him surviving. The 
widow became lunatic, & a committee of her person 
& estate was appoin</ed by the Ct. of Ch. On the 
question of grant of administration : — Held : the 
ordinary preference exercised by the discretion of 
the ct. in favour of the widow would extend to such 
committee, unless the next of kin could show sjiecial 
cause to the contrary. 

The practice in the registry is to make the grant 
to the committee of the widow without citing the 
next of kin ; the ct. is not bound by that practice, 
but may, where the next of kin appears & shows 
suflicitmt ri^ason, grant administration to them 
(Sir John Dodhon).— Alford v, Alford (1857), 
Dea. & Sw. 322 ; 29 li. T. O. S. 284 ; 3 Jur. N. S. 
990 ; 164 E. It. 690. 

1547. In favour of next of kin —Juris- 

diction to grant under Court of Probate Act, 1857 

(c. 77), s. 73.J -In the Goods of Oorser, No. 1538, 
ante, 

1548. Joint administration — To widow & next 
of kin — Whether granted— Next of kin also a 
creditor.] — Webb v, Needham, No. 1540, ante. 

1549. — — With widow — Who may be Joined.] 

— (1) Under 21 lien. 8, c. 6, s. 3, a person who is 
not next of kin of an intestate cannot be joined in a 
grant of administration to the widow. 

(2) Where the estate was large, & required the 
management of a person conversant with business, 
& all persons interested consented to a joint grant 
of administration being made to the widow, & a 
person entitled in distribution, but not next of 
kin, the ct. refused to make such a grant under 
Court of Probate Act, 1857 (c. 77), s. 73. — In the 
Goods 0/ Browning (1861), 2 Sw, & Tr. 634 ; 31 
L. J. P. M. & A. 161 ; 7 L. T. 217 ; 10 W. B. 90 ; 
104 E. II. 1144. 

1550. Circumstances justifying grant.] 

— Deceased died intestate leaving a widow & 
several minor children by a former wife. During 
his lifetime he had been assisted in his business 
by his brother* On the other hand, his widow, 
to whom he had been married but a short time, 
was entirely unacquainted with its management. 
These circumstances wore held not to be sufficient 


to authorise the ct. to grant a joint administration 
to the widow & to the brother as guardian of the 
minor children. — In the Goods of Bichabds (1871), 
L.B.2P. &D. 216; 40 L. J. P. & M. 29 ; 24 L. T. 
142 ; 35 J. P. 311 ; 19 W. B. 449. 

See^ generally. Sub-sect. 3, C., ante. 

1551. Effect of grant — Husband dying without 
administering to estate of former wife — Necessity 
for de bonis grant.] — Administration of the effects 
of a former wife of party deceased intestate, refused 
to the representative of the second wife (widow) 
deceased, in the first instance, without a decree 
against the next of kin of the husband. 

Wherever the representative of the administra- 
trix of the husband applies for administration to 
the first wife, the husband cannot bo passed over ; 
there must be a representation to him de honis 
non. There should be a representation of the 
husband in the first instance, & then his representa- 
tive would be entitled to a grant of administration 
to the first wife, who was the possessor of the pro- 
perty ; these party are entitled in the first instance 
(Sir H. Jenner). — In the Goods of Sowerby 
( 1841), 2 Curt. 852 ; 1 Notes of Cases, 107 ; 163 
E. B. 607. 

Annotation A.-G. v, Partinffton (1864), 3 H. & C. 

193. 

1552. Whether cessate — Remarriage of 

widow.] — Where administration with will had 
been granted to the widow of deceased, as one of 
the residuary legatees not in terms limited during 
widowhood, & she married continuing to administer 
the effects after her second marriage, the ct. held 
that the grant was not a cessate grant ; but altered 
the practice in future, so that the grant in such 
cases should continue during widowhood only. — 
In the Goods of Teed (1850), 7 Notes of Cases, 
384; 14 Jur. 401. 

1553. Where husband marries twice — First wife 
divorced.] — Administration granted to a second 
wife, the first having been divorced a vinmlo by 
a royal ordinance in Denmark, the parties divorced 
being both Danish subjects. — B yan v. Byan (1816), 
2 Phillim. 332 ; 161 E. B. 1161. 

1554. First wife dead — Estate of former 

wife unadministered — Necessity for de bonis grant 
to husband’s estate.]— Jn the Goods of Sowerby, 
No. 1551, ante. 

1555. Reversionary property of first 

wife coming into possession after husband’s death 
— Who entitled to grant.] — A. died in 1831, being 
at the time of her death entitled to the reversion 
of a share of £200, leaving B., her husband, & several 
children by liim her surviving. The husband 
subsequently married C. & died in 1832 intestate, 
leaving C. & several children by his two marriages 
him surviving. D. , a creditor, took out administra- 
tion to his effects. In 1857, A.’s reversion came 
into possession ; D. renounced his right to 
administer to A.’s estate. On application to the 
ct. to grant administration of it to 0. as B.’s 
relict : — Held : the children of A. & not 0., were 
entitled to the administration. — In the Goods of 
Bell (1859), 1 Sw. & I'r. 288 ; 29 L. J. P. M. & A. 
162 ; 33 L. T. O. S. 61 ; 5 Jur. N. S. 473 ; 7 W. B. 
349 ; 164 E. B. 733. 

(b) Effect of Death or Remarriage. 

1556. Effect of death — Before proving husband’s 
will — Who entitled to administer.] — If a husband 
died, leaving his wife his extrix., & she dies before 


to the estate of an iutestate the widow 
is generally preferred to the next of 
kin . — Re Sill’s Estate (188G), 12 
V. L. R. 276.— AUS. 
d. .] — Re Dragoon (1880), 8 


P. R. 330.— CAN. 


e. SnMcUncy of interest of u 

The widow of intestate entitled under 
Intestates* Estates Act, 1890, to a 
oharge for £500 upon his real & 


personal estate, has a sufDoient interest 
in the real estate to entitle her to 
maintain an action for administration. 
— M*Ferran V , M'Fkrran, (1897] 1 
I. R. 06.— IR. 
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probate, administration of the husband’s effects 
must be to the next of kin of the husband & not 
the next of kin of the wife. — Hareis’s Case (1G7C), 
2 Mod. Rep. 101 ; 86 E. R. 965. 

1557. Before grant — Husband’s effects 

under five hundred pounds — Who entitled to grant.] 
— husband died intestate, without issue, leaving 
a widow. His estate did not exceed £500. Sub- 
sequently his widow died intestate without having 
taken out letters of administration to her husband. 
Letters of administration to the widow’s estate 
were granted to her sister, who thereupon applied 
for letters of administration to the husband’s 
estate : — Held : as the widow was entitled to the 
whole of her husband’s estate, letters of administra- 
tion would be granted without citing the next of 
kin. — In the Goods of Green (1901), 84 L. T. 61 ; 
17 T. L. R. 242 ; 45 Sol. Jo. 260. 

1558. Effect of remarriage — Before grant — 
Whether disqualification.] — Webb v. Needham, No. 

1 540, ante, 

1559. After grant.] — In the Goods of Teed, 

No. 1552, ante, 

(c) Effect of Immorality or Divorce, 

1560. Widow guilty of adultery.] — F leming v, 
Pelham (1807), 3 Hag. Ecc. 217, n. ; 162 E. R. 
1136, n. 

1561. With felon.] — Conyers v, Kitson, 

No. 1533, ante. 

1562. .]— Chappell r. Chappell, No. 1.531, 

ante, 

1563. .]- In the Goods of Anderson, No. 

1536, arde, 

1564. .] — Wliero t he widow of an intestate, 

whose estate was small, was shown to have been 
a woman of dissipated habits, who had eloped 
with another man sixteen years before the applica- 
tion & had not since been heard of, the ct. made a 
P’ant of administration to the only son of the 
intestate, without the citation of the widow. — 
In the Goods of Wtevbns, fl898] P. 126 ; 67 
L. J. P. GO ; 78 L. T. 389 ; 14 T. L. R. 327. 
Annotation : — Folld. In the Estate of Wallas, 119051 V. 320. 

1565. .J—Tt is not the practice of the ct. to 

pass over t he widow of intestate & to grant hitters 
of administration to the next of kin without citing 
her, even when allegations of grave misconduct 
are made against her. But where misconduct has 
been clearly established against her in a matri- 
monial suit brought by intestate, even though 
there has been no dissolution of the marriage, the 
grant may be^ made to the next of kin, & the ct. 
will not require the widow to be cited. — In the 
Estate of Frost, [1905] P. MO ; 74 L. J. P. 63 ; 
92 L. T. 607. 

1566. Wife divorced — Wife guilty party.] — The 

ct. will grant administration to a son, in preiference 
to a widow who had been divorced for adultery 
committed by her. — In the Goods of Davies (1840), 

2 Curt. 628 ; 163 E. R. 530. 

yf n»oto«on Ref d. Rolfo v . Perry (1863), 1 New Rep. 428. 

.] — Intestate, a domiciled 

Englishman, had been married in Ireland, & had 
obtained in the High Ot, of Bombay a decree dis- 
solving his marriage on the ground of his wife’s 
adultery. She subsequently married the co-resp. 
in that suit, & survived the intestate. 

The ct. on the application of the brother of 
intestate, made a grant of administration to him 
as next of km, without citing the divorced wife of 
the intestate. — In the Goods of Nares (1888), 13 


P. D. 35 ; 57 L. J. P. 19 ; 58 L. T. 529 ; 52 J. P. 
231; 36W. R. 528. 

Annotatum Refd. In the Estate of Frost, [1905] P. 140. 

1568. .] — hi the Estate of Wallas, No. 1501, 

ante. 


1569. Widow separated from husband — Widow 
guilty of cruelty.] — The ct. will not, at any rate 
without notice, pass over the widow, w'ho has 
been legally separated from her husband by reason 
of her cruelty, in granting administration to his 
estate. — In the Goods of Ihler (1873), L. It. 3 
P. & D. 50 ; 42 L. J. P. & M. 18 ; 28 L. T. 479 ; 
37 J. P. 425 ; 21 W. R. 550. 

1570. Widow leading immoral life.] — Intestate 
loft a widow & two infant children. The children 
elected their mother’s father their guardian. The 
ct. granted administration to l\im instead of to the 
widow, on the ground that since her husband’s 
death she had been leading an immoral lihi. — 
In the Goods of Creed (1860), 24 J. P. 392 ; 0 
Jur. N. 8. 590. 


1571. & convicted of felony.]— Intestate 

loft a widow &: two cliildren surviving. He had 
been separated for some time before his death 
from the widow, & she had been convicted of 
felony, & was now leading a life of prostitution. 

The ct. passed her over, & made a grant to the 
son.— 7n the Goods o/Boddan (1873), 28 L. T. 368 ; 
37 J. P. 312. 

Annotation Befd. In Vie Goods of Stovons, [1898] P. 126. 


1572. Former immoral life of widow — Co- 
habitation with intestate before marriage.] — 

Administration will not bo refused to a widow 
of her deceased husband’s elTocts in favour of the 
next of kin, on the ground that an improper 
intimacy existed between her & intosiato previous 
to their marriage. In establishing her right to 
administration she is entitled to the costs of suit. — 
Haines v. Gray (1863), 1 New Hep. 293. 

1573. Whether widow must be cited — Alleged 
adultery & bigamy.] — Where the widow of an 
intestate was absent from England & was alleged 
to have been guilty of adultery & bigamy, the ct. 
refused to grant letters of administration to the 
father of intestate, without first citing the widow. — 
In the Goods of Middleton (1888), 14 P. D. 23 ; 
58 L. J. P. 28 ; 60 L. T. 237 ; 53 J. P. 103. 

1574. ,J —In the Estate of Frost, No. 

1565, ante, 

1575. Misconduct proved — Widow of dis- 

sipated habits.] — In the Goods of Sttsvens, No. 
1564, ante, 

1576. Marriage dissolved.] — In the 

Goods of Nares, No. 1567, ante, 

1577. Though marriage not dissolved.] 

— In the Estate of Frost, No. 1565, ante. 


{d) Effect of Incapacity, 

1578. Lunacy.] — In the Goods of Williams, No. 
1532, ante, 

1679. .] -In the Goods of Dunn, No. 1535, 

ante, 

1580. Detention as criminal lunatic.] — The 

widow^ of deceased, being confined under the 
Queen’s warrant as a criminal lunatic, letters of 
administration were granted absolutely to a cousin 
german as next of Idn, no medical certificate of 
insanity being required. — In the Goods of Ogden 
(1853), 1 Ecc. & Ad. 113 ; 164 B. R. 06. 

1581. .] — The widow of deceased intestate 

being absent in the colonies, & confined in a lunatic 
asylum, the ct. allowed the grant of administration 
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Executors and Administrators. 


Sect. 11. — Leiiers of admini^fraiioyi generally: Sub- 
sect. 4, F. (d) {e) & G. (a), (h) (r) .] 

to go to one of the children without citing lier. — 
In the Goods o/.7ame.son (1881), 10 J. P. 40. 

1582. Grant to committee.] - A j . ford v. 

Alford, No. 1.510, ante, 

1683. Whether citation necessary -Wldow in 
lunatic asylum abroad.] —7m // ic Goods of Jameson, 
No. 1 58J , ante* 

1584. Evidence of incapacity — Widow detained 
as criminal lunatic — Whether medical certificate 
necessary.] — In the Goods of Ogden, No. 1580, 
ante. 

(e) Other Grounds for Passing over Widow, 

1585. Absence of interest.] — Administr«ation 
granted to a daugliter in preference to a widow 
who had by her marriage settlement barred herself 
of all interest in lier husband’s property. — 
Walker v, Oarlbss (1758), 2 l^ee, 500 ; 101 

K. R. 439. I 

1586. Under law of intestate’s domicil.] 

By the law of Scotland a widow is not entitled to 
any share of the property of her husband, or to 
letters of administration, unlciss at the time of his 
death she has been married to him one year & a 
day. Following a decree of the commissary ct. 
of Perthshire, the ct. granted letters of administra- 
tion to the sister of deceased in preference to the 
widow. — In the Goods of Siioolbraiu (1851), 1 
Kcc. & Ad. 210 ; 104 F. R. 142. 

1587. Administration grant 3d to next of kin— 
In country of Intestate’s domicil.] —In the Goods of 
Rooerson, No. 1439, ante. 

See, further, Sub-sect. 4, R., ante, <Sc, generally, 
(Conflict op Laws, Vol. XI., pp. 378, 379, Nos. 
570 el seq. 

1588. Allegation that personal estate insolvent.] 
— The heir-at-law & next of kin of intostate ob- 
jected to the grant of administration being made 
to the widow on the ground that the personal 
estate was insolvent. The evidtmcc of insol ven(iy 
was not very conclusivci either way, & the ct. 
declined to depart from the usual custom, & made 
the grant to the widow. — Peat v. Peat (1871), 25 

L. T. 108 ; 35 J. P. 121 ; 19 W. R. 850. 

1589. Conviction of felony.]— /vi the Goods of 
Boddan, No. 1571, ante, 

1590. Hostility to next of kin.] — Tlie ct., being 
of opinion that the widow of deceased testator was 
hostile to the next of kin, & that she was going 
abroad for some time, passed over her, notwith- 
standing her opposition, & made a grant to a son 
of testator by a former marriage, under Ot. of 
Probate Act, 1857 (c. 77), s, 73. — In the Goods of 
Shirley (1892), 00 L. T. 590. 

1591. Disappearance — Uncertainty as to sur- 
vivorship.] — W. died in 1891 intestate. It was not 
known whether his wife, whom he married in 1 848, 
ik» who thereafter immediately left him & had not 
been heard of by him for some years prior to his 
death, survived liim or not. The ct. refused to 
grant administration to intestate’s brother, without 


citing the widow. — In the Goods of White (1892), 
66 L. T. 861 ; 56 J. P. 409. 

1592. Propounding forged will — Adverse clalnis 
against estate.]— On Feb. 3, 1916, P., mdow, & 
others propoundc^d an alleged will of her husband, 
dated Aug. 18, 1915. The will having been found 
to be a forgery there was an intestacy. Deceased s 
daughter sole next of kin applied for a grant of 
administration, & asked that the widow should be 
deemed unfit to have a grant owing to her having 
supported the alleged \^1, & also having i^de 
claims against the estate ; — Held : as the mdow 
had fought against the intestacy, & had adverse 
claims against the estate, she was unfit to have a 
grant, which should therefore be made to the 
daughter . — In the Estate o/ Paine (1916), 11.) L. i. 
935 ; 33 T. L. R. 98 ; 61 Sol. Jo. 116. 


G, The Next of Kin, 

See Administration of Estates Act, 1925 (c. 23), 
s. 46. 


(a) In General, 


1593. Who are — Father.] —If a son dies in- 
testate, or a wife, the husband of such wife & the 
father of such son are entitled to administration ; 
& if such husband or father dies before adminis- 
tration granted to them administration shall be 
granted to the representative of such husband or 
father. — Bacon v, Bryant (1729), 2 Eq. Cas. Abr. 


425 ; 22 E. R. 361. 

,]—See, generally, Descent, Vol. XVIII., 

pp. M et seq, -TT c K 

1594. Time for ascertaining.] — 21 Hen. 8, c. 5, 
applies only to such as are next of kin at the time 
of the death. Therefore the ct. made the de bonis 
non grant to the exor. of the administrator, the 
sole next of kin at the death in preference to persons 
entitled in distribution who had received their 
shares & signed releases. — Savage v. Blythe 
^1796), 2 Hag. Ecc. Supp. 150 ; 162 E. R. 1044. 

Discretion of court to grant to.] - See Sub-sect. 4, 
B.. ante. 

1595 , Under Court of Probate Act, 1857 

(c. 77), s. 73.]— /n the Goods oj CoRSER, No. 1538, 
ante, 

nlsn 1 600. imv/. Sub-sect. .5. 


post, 

1596. Where widow renounces.] — Mandamus to 
grant administration on widow’s renouncing. 

The mandamus must go. The Act of Parlia- 
ment [31 Hen. 8, c. 5] is express that administra- 
tion must be granted to the widow or next of kin. 
When thordore the widow renounces, the next of 
kin is entitled ex dehito j'ustitice (Hardwjcke, 
(\J.). — R. V. Betteswortii (1733), Kel. W. 156 ; 
25 E. R. 543 ; sub nom. Suffolk’s (Lord) Case, 
Lee temp. Hard. 9. 

J nnoUit Urn : ~ HBntd, 11. v. Surry .T.T. (1731), 2 Horn. K. 13. 
410. 

1597. Whether entitled to take grant as creditor.] 
— In the Goods of Corser, No. 1538, ante, 

1598. Death of next of kin before g^rant — Right 


PART II. SECT. 11, SUB-SECT. 4.— 
F. ( 6 ). 

f. Assets consisting of farm — Re- 
quiring superintendence of a man — 
Widow advanced in age,] — It is no 
ground for passinfir over the widow in 
the ohoioe of an administrator that 
the assets consist prinoipally of a farm, 
which would require tho suporlntond- 
enoe of an aotivo & intellifirent farmer, 
the widow being advanced in life. — 
Kelly v, Kelly (1803), U L. T. Ul.— 
IR. 


PART II. SECT. 11, SUB-SECT. 4.— 
G. (a). 

1696 i. Where widow renounce ^.] — 
Where a widow has renounced ad- 
ministration in favour of another 

f ierson, an absolute grant of adminis- 
ration to the next of kin applying 
therefor is a proper one to make 
rather than a limited grant conditional 
on tho custody of the widow. — Re 
Shulman’s Estate, [1919] 1 W. W. H. 
62.— CAN. 

1597 i. Whether entitled to take grant 


as creditor.] — If one of the next of kin 
proceeds for administration as a 
creditor, proves his debt, takes out 
Sc advertises a summons calling on 
tho next of kin to show cause why 
administration should not be granted 
to him as a creditor, & another of the 
next of kin appears to show cause. Sc 
also applies for administration, the 
creditor cannot recode from his 
position as creditor. Sc ask for adminis- 
tration as next of kin. — Re Maynard’s 
Estate (1886), 12 V. L. R. 313.— A US. 
g. Daughter hg former marriage — 
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ol representatives.]— B acon v . Betant, No. 1503, 

ante* 

1599. Where next of kin uncertain-^Death of 
Intestate presumed — Date of death uncertain — 
Grant by consent.] — In the Goods of Farrington 
(1843), 2 Notes of Oases, 468. 

1600. Grounds for passing over — Whether age — 
Estate alleged to be Insolvent.] — The fact that the 
next of kin of a deceased intestate was a lady over 
eighty years of age, who had held no communica- 
tion with deceased, & that the estate was said to 
be insolvent : — Held : insufficient grounds for 
passing over the next of kin & granting administra- 
tion to a creditor under Court of Probate Act, 
1857 (c. 77), s. 73 . — In the Goods of Malkin (1894), 
70 L. T. 811 ; 6 R. 568. 

Whether preferred to widow.] — See Sub-sect. 4, 
B., ante* 

Whether Joint administration granted to next of 
kin & widow.]— Nos. 1510, 1549, 1550, ante. 

Rights of next of kin inter se.] — See Sub-sect. 4, 
G. (d), post. 

(h) Where Next of Kin Renounces. 

1601. Renunciation of Interest by one of next of 
kin — Subsequent death of other before grant — 
Grant to executor & legatee.] — A. died intestate, 
leaving issue B. & 0. ; C. for a valuable considera- 
tion released all right to the personal estate ; B. 
died, making D. his exor. So legatee of all his 
personalty ; — Held : D. was entitled to administra- 
tion of A.’s effects in preference to 0. — Young v. 
Peirce (1689), Freem. K. B. 496 ; 89 E. K. 372. 
Annotations : — ^Mentd. Barrs r. Jackson (1842), 1 Y. & C. 

Ch. Cas. 585 ; Withy v. Mangles (1843), 10 Cl. & KUi. 215 ; 

J)o Mora V. Concha (1885), 52 L. T. 282. 

1602. To whom grant made — Party with deriva- 
tive interest.] — Administration to A. granted to 
the son of B., the brother & sole next of kin ; those 
entitled in distribution to A., & the widow, sole 
extrix. & residuary legatee of B., having renounced. 
— In the Goods of Biagrave (1828), 2 Hag. Ecc. 
83 ; 162 E. R. 793. 

Annotation : — ^Mentd. In tJie Goods of Burrell (1858), 1 Sw. 

^ Tr. 04. 

Whether to party without interest.] — See 

►Sub-sect. 3, D., ante. 

Date of death ol Intestate uncertain.] — See 

No. 1599, ante. 

1603. Sufficiency of renunciation — Married 

woman living apart from husband — Husband not 
joined.] — The ct. granted administration to the 
sister of a bachelor intestate, upon a proxy of 
renunciation from the mother, a married woman, 
without her husband joining in it, she living 
separate from her husband, & all right to the 
estate & effects of deceased having been conveyed 
to her under a deed of separation . — In the Goods of 
Hardinge (1840), 2 Curt. 640 ; 163 E. R. 534. 
Annotations Lover v. Lover (1841), 6 Jur. 156; 

Bubbers v. Harby (1842), 3 Curt. 50. 

1604. Necessity for citing husband.] — 

Where an infant, under two years, died, intestate, 
entitled to a share of the residue of the estate of 
his father, who had predeceased him, the interest 
of such residue being bequeathed to the widow, 
deceased’s mother for her life, the ct. refused to 
grant administration of the infant’s effects to his 
mother, who had re-married, a representation 


I being required to carry on proceedings in Chancery, 
her husband, who had separated from her, being 
unwilling to execute the usual bond. 

There must be a decree against the husband. 
The wife cannot abandon his right without his 
consent, or without giving him the means of know- 
ing, so as to enable the ct. to decree the administra- 
tion in his absence (Sir H. Jenner Fust). — In the 
Goods o/.Taques (1847), 5 Notes of Cases, 294. 
Annotation :—^OJlsd, In Vie Goods of Sutherland (1862), 4 

Sw. & Tr. 189. 

(c) Where Next of Kin Infants. 

SeCy nowy Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 160. 

1605. To whom granted — Next of kin of infants 
aged & infirm— Next nearest relation.] — Where the 
next of kin of two minors is an infirm grandmother, 
ninety-three years old, the next nearest relation 
selected by the children will be appointed guardian 
to take out the administration. — In the Goods of 
Rice (1841), 2 L. T. O. S. 335. 

1606. Testamentary guardian preferred to 

guardian chosen by infants.] — Testamentary 
guardian of minor children is entitled to a grant 
of administration for their use & benefit, preferably 
to a guardian elected by the children. Grant made 
to the latter revoked, &> a fresh grant made to the 
testamentary guardian. 

Semble : where a general grant of administration 
is properly made, the practice is against revoking 
it, even with consent of the grantee, unless tlio 
grantee has become incapable by the act of God. 
Grants to creditors, liowever, are an exception to 
this rule . — hi the Goods o/ M orris (1862), 2 Sw. & 
Tr. 360 ; 31 L. J. P. M. A. 80 ; 6 h. T. 768 ; 26 
J. P.263 ; 161 hJ. R. 1035. 

1607. Nearest relations renouncing or 

abroad— Stranger in blood chosen by Infants.]— 
Intestate left two next of kin, both minors. Thiire 
were no next of kin of the father surviving, & on 
the mother’s side two uncles & two aunts. I'^hroo 
of these had been cited, & had renounced their 
right to the guardianship ; & the fourth had been 
for some years abroad, & his wliercabouts was not 
known. Under the circumstances the ct. allowoil 
the minors to elect a stranger in blood their 
guardian for the purpose of taking the grant 
without citing the fourt/h next of kin. — In the 
Goods o/Langiiam (1872), 25 L. T. 951 ; 36 J. l\ 
296 ; 20W. R. 319. 

1608. Or in poor circumstances — 

Guardian chosen by infant.^ — The next of kin of a 
minor, the universal legatee, were an uncle who 
was abroad, an aunt who was in poor circum- 
stances, & another aunt who had renounced. Th<^ 
ct. granted ledgers of administration with will 
annexed for the use & benefit of tlie minor to a 
guardian elected by her. — In the Goods of Gardiner 
(1884), 9 P. 1). 66 ; 53 L. J. P. 31 ; 48 J. P. 456 ; 
32 W. R. 756. 

Annotation : — Consd. In the GoodsofWahh (1888), 13 P. D. 71 ^ 

1609. Where infant has no known relations 

— Creditor.] — A creditor appointed guardian to 
minors, the only children of P., who had no known 
relations, for the purpose of taking out administra- 
tion to the estate of P., who had died intestate & 
insolvent. — In the Goods of Peck (1858), 1 Sw. & 


Preferred to widower . \ — ^Whero the 
personalty of intestate would bo 
exhausted by their debts the ct. 
firranted administration to the duly 
next of kin, the dau^rhter by a former 
marriage, in preference to the widower. 
— D*Abcy V. Moran (1890), 11 

N. S. W. Eq. 120 ; G N. S. W. W. N. 
152.— AUS. 


h. Wtio are — Commission obtained to 
inve8tiaaie.}—A.ttGT notice of motion 
served for an order to administer the 
estate of intestate, a commission may 
be obtained to establish the fact that 
the party applying for the order is 
one of the next of kin. — B'arkell v. 
Ckuickbhank (1859), 1 Ch. Ch. 12. — 
CAN. 


k. Grounds for f passing lover .] — Tbo 
ct. under 20 & 21 Viet. c. 79, s. 78, 
cannot set aside the right of the next 
of kin to administration merely 
because the next of kin is the mother 
of a person who claims the property of 
deceased os his own. — McL()iHjnLiN 
V. FkRNY (1861), 4 L. T. 685.— IR. 
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Executors and Administrators. 


Sect, 11 . — Letters of adminieiratUm generally : Sub- 
sect, 4, G, (c) (d) i, <£? n.. H. & I. (a ). I 

Tr. 141 ; 27 L. J. P. & M. 106 ; 31 L. T. O. 8. 
318 ; 0 W. K. 793 ; 164 E. R. 666. 

Annofatinn : — Refd. Cooinbfi r. Coombs (1800), L. U. 1 

P. & D. 288. 

1610. Intestate domiciled in Scotland — 

Factor loco tutoris appointed by Scottish Court.] — 

In the Goods of .Toiinston, No. 1436, ante. 

1611. .] — In the Goods of Jones, 

No. 1437, ante. 

Guardianship of infants generally, see Infants. 

1612. Practice — Where mother alive — Renuncia- 
tion of guardianship by mother — Nomination of 
proposed administrator as guardian.] — Where it 
IS desired that a third party shall take a grant on 
behalf of minors, the regidar course is for the 
mother to renounce her right to the guardianship, 
& for the children to nominate the third party as 
their guardian to take the grant. — In the Goods of 
MoLtNEUX (1871), 25 L. T. 162 ; 35 J. P. 600 ; 
10 W. 11. 568. 

1613. Nomination of guardian — One of 

several minors restrained from nominating — 
Nomination by majority.] — Four out of five minor 
childi'en of deceased intestate & a widower having 
si^ed a proxy electing a guardian to take ad- 
ministration of tlicir father’s effects, the other 
child being restrained from joining in the proxy by 
the intervention of a friend with whom she resided, 
the appointment held to be sufficient for the 
grant. — Spriggs v. Banks (1845), 4 Notes of 
(.Vises, 102. 

(d) Priority of Next of Kin inter sc, 
i. In General, 

1614. Whether whole blood preferred to half 
blood.] — Glascock v, Wingate (1625), cited 
Aleyn at p. 36 ; 82 E. R. 002. 

1615. .1 — Administration was granted to 

the sister of the half blood of the intestate & her 
husband, by the j)r(irogative 01-., & the brother 
of th(^ whole blood sued there to have the letters 
repealed ; & upon motion for a prohibition, upon 
this suggestion it was agreed by the ct., that the 
sistcu’ of the half blood is in (jqual degree of kindred 
with the bi’otluu* of the whole blood, within tlie 
statute. — Brown v. Wood (1017), Aleyn, 36 ; 82 
E. K. 902. 

1616. .] — By the rule of the ct. this day, 

cause was offered to be shown why a prohibition 
should not be granted to the Ecclesiastical Ct., for 
granting letters of administration to a sister of 
the half blood, when there was a brother of the 
whole blood who su(m 1 for them, & was denied. 
The cause showed was, that it is the power of the 
ordinary to grant administration, either to the 
brother of the whole blood, or to th(i sisttu* of the 
half blood, at his election, because they are in 
equal degree of kin to intestate. — ^A non. (1648), 
Sty. 74 ; 82 E. R. 541. 

1617. .] — The half blood is equally entitled 

to administration with the whole blood. — S mith v, 
Tracy (1677), Preem. K. B. 294 ; 1 Eq. Cas. Abr. 
249 ; 3 Keb. 831 ; 1 Mod. Rep. 209 ; 2 Mod. Rep. 
204 ; 1 Vent. 323 ; 89 E. R. 212 ; sub nom. 
Smith’s Case, 3 Keb. 601, 020 ; sub nom, Tracy 
V, Smith, 2 Lev. 173. 

Annotations: — ^Retd. Wincholsea v, Nordiffe (1686), 1 Veni. 

435 ; li. V. Hainos (1609), 1 Ld. Haym. 571 ; Blackbormurb 

V. Davis (1701), IP. Wms, 41 ; Wallis r. Hodson (1740), 

Barn. Ch, 272. Mentd. Brown v. Brown, Brown v, 

Farndale (1689), Holt, K. B. 258. 


1618. Whole blood preferred.] — Where 

administration is contested by two persons of the 
whole blood in equal degree of relationship, the 
rule is to grant it to the one who unites the majority 
of interests. 

But where the contest is between one of the 
whole blood & one of the half blood, the one of 
whole blood is to be preferred. — ^Mercer v, 
Morland (1758), 2 Lee, 499 ; 161 E. R. 418. 
Annotation .: — ^Folld. Stratton v, Linton (1861), 31 L. J. 

P. M. & A. 48. 

1619. .] — The guardian of a minor of 

the whole blood is entitled t-o a grant of administra- 
tion in preference to the half blood. — Stratton 
V. Linton (1861), 31 L. J. P. M. & A. 48 ; 26 
J. P. 57. 

1620. Persons in equal degree of relationship — 
Person with greater interests preferred.] — Mercer 
V, Morland, No. 1618, ante, 

1621. .] — Where there are several 

next of kin in equal degrees, administration is 
gi*anied to the person who unites the majority of 
interests, unless there is some ground of objection 
some reason for preferring another. — Budd v. 
Silver (1813), 2 Phillim. 115 ; 161 E. R. 1094. 

1622. .] — Where it is discretionary in 

the ct. to grant administration to either of two 
claimants it always decrees it cceleris paribus to 
that claimant who has the greater interest in the 
effects to bo administered. — Tucker v, Westgartti 
(1824), 2 Add. 352 ; 162 E. R. 323. 

SeCf also, Nos. 1424, 1427, ante. 

Death before grant.] — See No. 1601, 

post. 

1523. Male preferred to female .] — Cederis 

paribus f the male is preferred to the female, in a 
contest for a grant of administration ; but the 
female, when with the consent of the male she is 
prior petens, is preferred to the male, who after- 
wards opposes her taking the grant. — C ordeux v, 
Trasler (1805), 4 Sw. & Tr. 48 ; 34 L. J. P. M. & 
A. 127 ; 11 Jur. N. S. 587 ; 104 E. R. 1433. 

1624. .] — The ct. will adhere to its 

usual practice in granting administration, unless a 
strong case is shown against its doing so. 

Accordingly, although charges of intemperance 
& misconduct wore alleged against the eldest 
male next of kin, who represented the majority 
of intcri'sts, & who was the prior applicant, the 
ct. granted administration to him in preference 
to a female representative of the deceased. — 
Ellison v. McCormick (1866), 14 W. R. 742. 

SeCy also. No. 1427, ante. 

1625. Whether elder preferred to younger 

— Whether primogeniture gives prior claim.] — 

Warwick v. Greville, No. 1428, ante. 

1626. Sisters.] — Coppin v, Dillon, 

No. 3217, post. 

1627. Elder son trustee under will of 

intestate’s husband.] — Deceased left a will, in 
which he made his wife extrix. & gave her a life 
interest in the whole of his property ; on her 
death he directed it should be sold, & the proceeds 
divided amongst his children ; & he appointed his 
eldest son & another person, trustees, to carry 
such division into effect. The widow took probate 
of the will, & subsequently sold the property of her 
husband for £600 : &i with that sum, & £130 of her 
own moneys, purchased two leasehold houses. 
On lier death, the ct. granted administration of 
her effects to the eldest son, the trustee named in 
their father’s will, in preference to the nominee 


PART II. SECT. 11, SUB-SECT. 4.— 
G. (d) i. 

1. Persons having equal right to 
apply for administraiimi — Necessity for 


consent of others — To application for 
administration by one. )--Where there 
are several next of kin of equal degree, 
although each has an equal right to 


apply for administration, administra* 
tion ought not to be granted to one 
imless either the consent of the 
majority of those interested is pro- 
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of the other next of kin, five in number. — In the 
Goods 0 / Stainton (1871), L. R. 2 P. & D. 212 ; 

fS ' 35 J. P. 391 ; 

ly • Xv* cit) # • 

1028. British subject preferred to alien 
enemy.] — Where a British subject resident in an 
enemy country dies in that country intestate » 
some of the next of kin are alien enemy subjects 
resident in that country, & one of them is a British 
subject resident in tlus country, the ct. will grant 
letters of administration to the next of kin resident 
in this country where no good cause is shown 
against the application, although all the next of 
kin are equally entitled to the estate . — In the 
Estate of Woolf (1918), 34 T. L. R. 477 : 62 
Sol. Jo. 621. 

1629. Grounds for departing from normal rule — 
Whether intermeddling before grant.] — Adminis- 
tration decreed to a son in preference to a married 
daughter, although there was an affidavit from 
the daughter to show that the son had inter- 
meddled in the effects without competent authority. 
—Chittenden v. Knight (1768), 2 Lee, 559 ; 161 
E. li. 439. 

1630 . Prior appUcation by female— With 

consent of male.] — Cordeux v, Trasler, No. 1623, 
ante. 

1631. Whether allegation of intemperance 

& misconduct sufficient.] — Eli.ison v. McCor- 
mick, No. 1024, ante. 

1632. Procedure to determine.] — The selection 
from among next^ of kin, primd facie equally 
entitled to administration, of the person best 
litted to take a grant is a matter for the registrar, 

a party who brings forward such a matter on 
motion in ct. will be referred to the registry, & 
will bo condemned in the costs of any other party 
brought into ct. contrary to the practice in such 
cases.— /n the Goods of John (1888), 58 L. T. 683 ; 
52 J. P. 232. 


ii. Particular Degrees. 

1633. Half-sister preferred to mother.] —A. had 
issue by B., his first wife, a daughter, & by C., his 
second wife, a son, <fc devised goods to his son & 
died, & afterwards the son died intestate. The 
administration to C. was revoked & administration 
granted to the half sister on the ground that C. 
was not next of kin to the intestate for children 
suni de sanguine patris et raairis sed f rater ct mater 
non sunt de sanguine puerorum, — Re Suffolk 
(Dukp:) (1551), Bro. N. C. 8 ; 73 E. R. 850. 

1634. Brother & married half-sister.] — Anon. 
(1628), No. 1040, post. 

1635. .] — Brown v. Wood, No. 1615, ante. 

1636. Aunt preferred to cousins.] — Administra- 
tion shall be granted to an aunt & not distribution 
to the children of the uncle. — P btt v. Pbtt (1700), 
3 Salk. 138 ; 1 Salk. 250 ; 1 Com. 87 ; 2 Eq. Cas. 
Abr. 435 ; Holt, K. B. 259 ; 12 Mod. Rep. 409 ; 
1 P. Wms. 25 ; 91 E. R. 738 ; sub nom. R. v. 
Raines, 1 Ld. Raym. 571. 

AntMUdi^ * 7 -Refd. Bowors v. Littlowood (1719), 1 P. Wms. 
694. Mentd. R. v. Litchfield (Bp.) 0734\ Ridg. temp. H. 


1637. Father preferred to sister.]— The father 
shall have administration of his son’s goods, in 
preference to his sister. — Coplbstone v. Cople- 
STONB (1683), 2 Show. 307 ; 80 E. R. 956. 

1638. Son preferred to grandfather.]— If there 
be grandfather, father & son, & the father dies 


intestate, the son shall have the administration, & 
not the grandfather. — Crooke v. Watt (1690), as 
reported in 2 Vern. 124 ; 23 E. R. 689 ; affd. on 
other grounds, sub nom. WAm^s r. Crooke, Show. 
Pari. Cas. 108, H. L. 

Annotation : — ^Mentd. WalU- v. llodson (1710), Burn. Ch, 

272. 

1639. Grandmother preferred to aunt.] —Bur- 
ton V . Sharpe (1699), 2 Lut. 1056 ; 126 E. R. 587. 
Annotation : — ^Refd. Blaokborougli v. Davies (1700), 1 Ld. 

Raym. 684. 

1640. Brother preferred to married sister.] — 

Where there is a brother & sister of the half blood, 
administration may be granted to the sister 
becaiwe she is in equal degree of kindred, but if 
the sister is married then it must be granted to 
the brother & not to her &; her husband because 
in effect it makes the husband administrator, who 
is not of kin to intestate, & if she die the husband 
would continue administrator & so might possess 
himself of the whole personal estate which is 
contrary to the statute. — ^A non. (1628), 3 Salk. 
21 ; 91 E. R. 667. 

1641. Grandmother preferred to aunt.]— Black- 
borough V. Davis, No. 2901, post. 

H. The Heir-at-Law. 

See, noWf Land Transfer Act, 1897 (c. 65), s. 2 (4) ; 
(repealed by Law of l^roperty Act, 1022 (c. 16), 
s. 156 (11)) ; Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 162. 

1642. Preferred to widower — Discretion of court 
under Probate Act, 1857 (c. 77), s. 73 — & Land 
Transfer Act, 1897 (c. 65) s. 1 (1).] — A wife died 
intostate. Her husband survived her, & she loft 
a son by a former marriage, a minor, who was her 
heir-at-law. On it appearing that the husband 
was a dissipated man, who was mismanaging a 
public-liouse wliu^h was i)art of the estate, & of 
which he refiis(3d to give up possession, the ct., 
acting under the above sub-sect. & Court of 
Probate Act, 1857 (c. 77), s. 73, granted administra- 
tion of the estate to the guardian ad litem of the 
infant heir-at-law. — In the Goods of Audern, [1898] 
P. 147 ; 67 L. J. P. 70 ; 78 L. T. 536. 

1643. Application by heir-at-law — Whether cita- 
tion of next of kin necessary— Applicant’s title 
clear — No personalty.] — Where the title of the 
person applying under the sub-sect. [Tjand Transfer 
Act, 1897 (c. 65), Part I., s. 2 (4)] for administra- 
tion as heir-at-law is clear, & there is no per- 
sonalty, a grant may be made to appet. without 
notice to the next of kin ; but wliero the title of 
appet. is doubtful, or the amount of the personalty 
large as compared with the realty, notice should 
be given to the next of kin. — In the Goods of 
BARNE-rr, [1898] P. 145 ; 67 L. J. P. 85 ; 78 L. T. 
391. 

1644. Applicant’s title doubtful — 

Personalty large compared to realty.] — In the 
Goods of Barnett, No. 1643, ante, 

. I. The Croton. 

(a) In General, 

1645. When Crown entitled to grant — General 
rule.] — If a person dies intestate, & without 
leaving any sort of relations in blood, administra- 
tion is granted to the nominee of the Crown, but 
the most remote relation defeats the King’s title. — 


dnoed or notice of the application has 
been given to the others . — He Parker 
(1905), 25 N. Z. L. R. 640.— N.Z. 

m. Whether mate preferred to female.] 
— He Hea^rst (1906), 40 I. L. T. 198. — 
IR. 


PART II. SECT. 11, SUB-SECT. 4.— 
O. (d) ii. 

n. Administration granted to nephew.] 
— In the Goods of Bailie (1919), 53 
I. L, T 208.— IR. 


PART II. SECT. 11, SUB-SECT. 4.— 
I. (a). 

1646 I. When Crown entitled to grant 
— General rule .] — Where a person 

S ossessed of real U personal estate 
les leaving no known relatives within 
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EXECUTOnS AND ADMINISTRATORS. 


Sect 11. — Letters of administration generally : Stib- 
sect, 4, 1, (a), (/>), (c) <Sb (d) & J,] 

Stotb V . Tyndall (1757), 2 Ijoc, 394 ; 101 E. R. 
381. 

Annotation: — Mentd* Dyko v, Wtillis (18C2), 2 Sw. & Tr. 

46B. 

1646. In respect of realty — Effect of Land 

Transfer Act, 1897 (c. 65).] — Land Transfer Act, 
]897 (c. 65), does not bind the Crown, &, therefore, 
the legal estate in escheated land does not, under 
sect. 1, vest in the Solr. to the Treasury as the 
Crown’s nominee. Where a widow died, after 
the commencement of the Act, without issue, a 
bastard & intestate, entitled to both real & per- 
sonal estate, a grant was made by the ct. to the 
Solr. to the Treasury of administration of her 
personal estate only, as before the Act. — In the 
Goods of Hartley, [1899] P. 40 ; 08 L. J. P. 16 ; 
47 W. R. 287. 

Annotation .—Mentd. Talbot v. Jevors, [1917] 2 Ch. 3G3. 

1647. Deceased seaman in royal navy with- 

out next of kin — Statutory requirements not com- 
plied with — Pay & prize-money excepted from 
grant.] — Where a seaman died a bachelor, a 
bastard, &, intestate, leaving a sum due for wages, 
as well as other personal estate, the ct. declined 
to decree a general grant of administration of his 
personal estate to the Solr. for the Treasury, the 
provisions of 11 Geo. 4, c. 20, not having been 
complied with, but decreed a grant save & except 
deceased’s pay & prize-money. — In the Goods of 
Beavan (1805), I.. R. 1 P. & D. 15 ; 35 L. J. P. & 
M. 25 ; 13 L, T. 008 ; 11 Jur. N. S. 982 ; 14 W. R. 
147. 

1648. Estate of felon — Property vesting 

before conviction — Payable after certificate of 
freedom granted.] — The wife became entitled to a 
legacy of £100 in 1827. In 1833, she was con- 
victed of felony & transported for seven years. 
In 1843, she received a certifleate of freedom, & 
was not heard of afterwards. The legacy, which 
was the only propeiiy to which she was entitled, 
became payable in 1870 : — Held : notice must be 
served in the Queen’s Proctor befoni granting 
administration of her personal estate elTects to 
her husband. — In the Goods of Stevens (1873), 42 
L J. P. & M. 23 ; 28 L. T. 143 ; 12 Gox, 0. O. 382 ; 
sub now. In the Goods of Stephens, 21 W. R. 345. 

.] — Sec, now. Forfeiture Act, 1870 

(C.23), s. 1. 

Competition with creditors.]-- See Nos. 1 712, 
1715, 1734, post, 

1649. Necessity for consent.] — Where a party 
dies intestate, & without relations, there must be- 
an express consent of the Crown to the grant of 
administration. — In the Goods of Gibbs (1842), 0 

.Tur. 41. 

1650. Evidence of death bastard & intestate — 
Necessity for.] — The ct. expressed the intention 
to alter the practice hitherto followed, of allowing 
grants to go to the Crown before oath sworn that 
deceased died a bastard & intestate. — In the Goods 
o/ Trend (1892), 00 L. T. 380. 

(6) Liability of the Crown or the Crown's Nominee, 

1651. Liability for debts.]— The effects of an 
intestate having vested in the Crown by forfeiture, 
if letters of administration are granted to A. in 
consequence of a warrant from the King, & they 
run in the usual form, viz. “ to pay debts, etc.” but 
with this additional clause, “ for the use &; benefit 


of HLs Majesty,” A. shall be answerable as ad- 
ministrator for the debts of intestate, & shall not 
be permitted to give evidence tending to question 
the validity of the letters of administration. — 
Meoit V, Johnson (1780), 2 Doug. K. B. 542 ; 99 
E. R. 344. 

1652. Liability to refund — On next of kin 
establishing claim.] — (1) On the death of an in- 
testate no next of kin appeared. The Crown 
nominated the Crown solr. to take out administra- 
tion ; the administrator held the fund, paid all 
outgoings, &, after a certain time, handed over the 
fund to the King’s Proctor for the use of His 
Majesty ; afterwards pltfs. established their 
title : — Held : the Crown must restore the fund, 
with interest, the interest to be computed from the 
time when all payments on the part of the estate 
had been made. 

(2) When administration is granted to a person 
as nominee of a party abroad, who is entitled to 
administration, such administrator is, as to the 
claims of third parties, administrator to all intents 
& purposes, exactly as if the person entitled to 
administration had himself obtained it ( Kinders - 
LEY, V.-C). — Be Dewell, Edgar v, Reynolds 
(1858), 4 Drew. 209 ; 27 L. J. Ch. 502 ; 31 L. T. 
O. S. 50 ; 4 Jur N. S. 399 ; 0 W. R. 404 ; 02 
E. R. 104. 

Annotations : — As to (A) Consd. Lawrence v. Maulo (1859), 4 

Dj’cw. 472. FoUd. A.-G. v, Kohler (1861), 9 H. L. Cas. 

Consd. He Gosman (1880), 15 Ch. D. 67. Refd. I'artlnprton 

V. Hoynolfls (1858), G W. K. 615 ; Haner w. Milford (1860), 

3 L. T. 575. A<i to (2) Consd. Ha liendell, Wood v. Hciidcll, 

[1901] 1 Ch. 230. Reid. Lawroiico v, Maulo (1859), 

4 Di*cw. 472. 

1653. In 1813, letters of ad- 

ministration of the personal estate of General K., 
who died in 1800, intestate, were granted to W. for 
the use of King George TIT., it being supposed that 
the general had died without leaving any next of kin. 
W. realised the assets, & after paying the debts 
paid the balance in 1814 to the Prince Regent on 
behalf of the King. An administration suit was 
commenced by some of the next of kin, & cciiain 
inquiries werei directed. W, died pending the 
proceedings, w’hcn G., on the nomination of the 
Crown, took out admiiiistraiion to the estate. He 
also died before the suit was determined, & R. 
administered on behalf of the Crown. ^ Applts. 
claimed to be entitled to the estate of the intestate 
as next of kin : — Held : they, having established 
their right as next of kin, were entitled to the fund, 
together with interest. 

(2) A succeeding Sovereign cannot bo held 
responsible for money paid over in error to, & 
spent by, a predecessor. — ^A.-G. v, Kohleu (1861), 
9 II. L. Cas. 054 ; 5 I.. T. 5 ; 8 Jur. N. S. 467 ; 
9 W. R. 933 ; 11 E. R. 885, H. L. 

Annotations : — As to (1) Refd. 2?e Gosman (1880), 15 Ch. D. 

67 ( 8 tH 5 17 Ch. 1). 771): Tic Hulkes Powell v, IIulkoH 

(1886), 33 Ch. D. 552 ; Tic Sharpe, Tie Bennett, Masonic 

& GeiienU Life Assco. v, Sharpe, [1892] 1 Ch. 154. Gcnerallu, 

Mentd. Kuines v. Hacon (1880), 16 Ch. D. 407. 

1054, Whether liable for interest.]— 

Dkwell, Edgar v, Reynolds, No. 1052, ante, 

1055, ,] — A.-G. V, Kohler, No. 1053, 

ante, 

1050, .] — The trustees & exors. of a 

will administerc'd the estate, & upon its being 
decided in a suit instituted for the purpose that 
there was an intestacy, & no heir or next of kin 
being discovered, the trustees assigned the lease- 
hold property to the Solr. for the Treasury, to be 


the Province, the A.-G. on behalf of 
Her Majesty may maintain an action 
to set aside letters probate of that 
person’s will ; bnt a grant of adminis- 
tration should bo obtained by a 


soparato prooeoding. — R. v, Boxnau 
(1^7), 24 A. R. 220.— CAN. 

1645 ii. .1 — Administration 

of the goods, etc., of afelo dc st; granted 


to the nominee of the Crown, though 
there was a will appointing exors. — 
In the Goods of Urk (1863), 9 L. T. 60. 

— IR. 
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held for the beuefit of the Crown. Claimants) 
six years afterwards, established their claim as 
next of kin of testator, & the ct. declared them 
entitled : — H eld : the Crown was not chargeable 
with interest on the rents & profits received 
from the property while in its possession. — Re 
Gosman (1881), 17 Ch. D. 771 ; 60 L. J. Ch. 624 : 
45 L. T. 267 ; 29 W. R. 793, C. A. 

1657. Assets received by predecessor.] — 

A.-G. V. Kohler, No. 1653, ante. 

(e) Ejfe^t of Death of Sovereign, 

1658. Death after grant — Practice to obtain 
fresh grant.] — In the Goods of Johnson (1901), 
17 T. L. li. 402. 

Where intestate domiciled in Royal Duchy.] — 

See Sub-sect. 4, 1. (d), jiosl, 

(d) Intestate Domiciled in Duchy or County 
Palatine of Lancaster or Duchy o/ Cornwall, 

1659. Duchy of Lancaster — Conflict of Crown & 
Duchy rights.] — In the Goods of Warbrick (1805), 
cited in 6 Notes of Cases, at p. 319. 

1660. Effect of death of Sovereign — Before 

issue of warrant appointing nominee.] — In the 
Goods of Richardson G901), 17 T. L. R. 720. 

See, also. No. 1663, post. 

1661. Before grant ordered.] — in 

the Goods o/Pye (1901), 17 T. L. R. 720. 

1662. After grant ordered but before 

issue.] — In the Goods oj Rae Stephenson (1901), 
17 T. L. R. 720. 

1663. Effect of general warrant by Crown.] 

—in the Goods o/ Holden (1901), 17 T. L. R. 721. 

1664. County Palatine of Lancaster — Effect of 
death of Sovereign — Grant to nominee of executors 
of deceased Sovereign — Whether bond & sureties 
necessary.] — TIhj ct. allowed the exors. appointed 
under the will of her late Majesty Queen Victoria 
to nominate a person to take a number of gi’ants 
for their use in the estates of iiersons who had 
died domiciled in Hh; County l*alatine of Ijancaster, 

which had been cither wholly or partially 
u n administered . 

The ct., however, while consenting to dispense 
with sureties, rcMpiired that, inasmuch as the 
administrator was not to take for the use of tlui 
Sovereign, but for thcj use of the late Sovereign’s 
exors., he should enter into the usual administra- 
tion bond. — In the Goods of Best, 11961] P. 333 ; 
71 L. J. P. 9 ; 85 L. T. 640 ; 17 T. L. R. 720. 

1665. Duchy of Cornwall — Conflict of Crown &, 
Duchy rights.] — (1) In making a grant, with the 
consent of the Solr. to tlie Treasury, of letters of 
administration of the estate of a person who had 
died domiciled in the county of Cornwall intestate, 
a bachelor, A without any known relations, to 
the solr. for the Duchy of CVjrnwall, as nominee 
of the Ih’ince of Wales, the ct. dispensed with 
sureties to the administration bond. 

(2) Qu, : whether the Prince of Wales, as Duke 


of Cornwall, is entitled as against the Crown, to a 
grant of administration of the estates of all 
persons dying intestate, domiciled in the county 
of Cornwall, & bastards, or without known rela- 
tions. — In the Goods of Canning, Cornwall, 
Duchy (Solicitor) v. Canning (1880), 5 P. D. 
114 ; 41 L. T. 737 ; 28 W. R. 278. 

Annotation .•’—As to (1) Apld. In the Goods of Copo (1800), 

15 P. D. 107. 

1666. Grant without notice to Crown.] 

— (1) On motion for grant of letters of adminis- 
tration of an intestate’s effects to His Royal High- 
ness the Prince of Wales, as Duke of Cornwall, 
it is not necessary, if the facts are sufficiently 
set forth in the warrant, that they should bo 
verified by affidavit. 

(2) A grant of administration was made to the 
Prince of Wales of the goods of an intestate, 
a bastard & bachelor, who died in the Duchy of 
Cornwall, without notice to the Queen’s Pi*octor 
being required. — In the Goods of Griffith (1884), 
9 P. D. 63 ; 53 L. J. P. 30 ; 48 J. 1\ 312 ; 32 
W. R. 524. 

1667. Whether sureties necessary.] — In 

the Goods of Canning, Cornwall, Duchy 
(Solicitor) v. Canning, No. 1665, ante. 

1668. Whether affidavit of facts necessary 

— Facts set out in warrant.] — In the Goods o/ Grif- 
fith, No. 1666, ante, 

J. The Public Trustee. 

See Public Trustee Act, 1906 (c. 55), s. 6 ; Public 
Trustee Rules, 1912, r. 6; Non-Content ious Pro- 
bate Rules, 1925, r. 114. 

1669. Grant ad colllgenda bona — Death of 
enemy subject during hostilities.] — A German died 
during the war possessed of i)roperty in England, 

a grant of administration ad colligenda was made 
to the l*ublic I’rusUje, who had collected the assets 
in England, paid the estate duty & English claims, 
& had a large surplus in his hands. The l^ublic 
Trustee had notice of a German will & had been 
in communication with the exors. ite beneficiaries, 
who were German. He now ai)plied for a full 
grant of administration alleging that the assets 
were subject to the cJiarge created by the Treaty 
of Peace of 191 9, & the 'JVeaty of Peace Order, 1919, 
s. 1, which had iirecedence over the claims under 
the will. The ct. made a full order in favour of 
the Public Trustee with the will annexed iVt 
dispensed with further notice to the exors. & 
beneficiaries under the Gcjiman will. — In the 
Estate of VoN Dem Busch e, (1922] P. 30; 91 
L. J. P, 62 ; 126 L. T. 384 ; 38 T. L, R. 171. 

1670. Administration with will annexed — Exe- 
cutors & sole relative in enemy country.] — The ct. 
granted administration to the I'ublic Trustee in 
a case where the exors. named in the will & the 
only known relative of testator were resident in 
territory occupied by the enemy. — In the Estate of 
Krejewsky (1918), 34 T. L. R. 184 ; 02 Sol. Jo. 269. 


PART U. SECT. 11, SUB-SECT. 4.— J. 

o. Whsn granted.] — Re Jones, Ben- 
nett V. Jones 17 Tus. L. Ji. 

121.— AUS. 

p. .] — The official adniinistrator 

lb not allowed to take out Icttci's of 
aciiuiniBtration iu opposition to the 
heirs of dcceahcd, such heirs being 
resident out of the jurisdiction. — lie 
Lelaiue (1U03), y B. C. K. 420. — 
CAN. 

q. .] — Re HENDEltsoN, [1018] 

3 \V. W. K. 806.— CAN. 

T. .] — The personal estate of one 

who dies intestate being at the time 
of ius death resident outside of 


the Province, & having no i^elatious 
w'Jthin the ITovince, should' bo ad- 
ministered by the official administrator 
unless speciui circumstances are shown 
that the estate by the appointment of 
another wouldbe appreciably benefited. 
—Re Bates (1010), 27 B. C. K. 1.— 
CAN. 

f. .] — T. was injured by an 

accident while in defts.' employ in the 
Moosomin judicial district resulting iu 
bis death. His home was in Manitoba 
where ho died. Ho had no assets in 
Saskatchewan. I'ltf. as official ad- 
ministrator of the judicial district 
of Regina, Sl claiming to be adminis- 
trator of deceased's estate, brought 


an action against defts. for compeusu- 
tion to dcccuhcd 's wife & child : — 
Iltld : pltf. was not such administrator. 
His power Sl duty as an official ad- 
ministrator was limited to its own 
judicial district. — W estekn Trust 
C o. V. Canadian Noktheiin Ilv Co., 
[lOlOJ 2 W. W. R. 201.— CAN. 

t. .]-“ Public Tiiist Office Act, 

1008, s. 14, does not take away or 
displace the rights of the next of kin, 
of deceased intestate to a grant of 
letters of administration, but only 
gives administration to tho Public 
Trustee where no application for 
administration is made by the next of 
kin, or the ct. for any reason x^efused 
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Seal, 11. — IMi^ra oj adrnmistration generally : Suh- 
sect, J, dt K. (g) d? (h) i. cfc n.] 

1671. Executors & beneficiaries in ex- 

enemy country — Assets subject to charge under 
Treaty of Peace, 1919.] — In the Estate of Von Dem 
Busche, No. 1669, ante. 

Discretionary grants to the Public Trustee.] — 

See Sub-sect. 5, E. (d), 'post. 

K. Creditors. 

(a) In General. 

1672. Right to grant — Only when no other 
representation available.] — Webb v. Needham, 
No. 1540, arde. 

1673. Debt exceeding amount of assets.] — 

E., being a married woman & having an interest 
under her father’s will expectant on the death of 
liis widow, joined with her husband in 1841 in 
executing a mtge. of such interest to B., to secure 
a running account. E. died in 1851, & her hus- 
band in 1853, neither possessed of any other 
property. On the death of her father’s widow, a 
representative to E. was required to release the 
trustees. B.’s debt being larger than the amount 
of E.’s interest under the will, the ct. granted 
administration to the goods of E. to B. — In the 
Goods of Godfrey (1861), 2 Sw. & Tr. 133; 3 
L. T. 895 ; 9 W. R. 499 ; 164 E. R. 944. 

Anruitaiion: — ^Folld. 2n the Goods of Lowo (1898), 78 L. T. 

5(iG. 

1674. .] — Deceased in 1871 charged 

a i‘eversionary interest in personalty in favour of a 
creditor. He died intestate in 1878, leaving his 
father his next of kin. His father died in 1888, 
having appointed A. his extrix. A. died in 1896, 
having appointed L. her extrix. No letters of 
administration had been taken out to the estate of 
deceased. The reversionary interest fell into 
possession in 1897. The charge had been assigned 
to appets. & the sum duo on it exceeded the 
property charged. L. consented to the applica- 
tion : — Held : a grant ought to be made to appets. 
-—/n the Goods oj Lowe (1898), 78 L. T. 566. 

1675. Apart from Court of Probate Act, 

1857 (c. 77), s. 73.] — A creditor has an interest 
in the estate of his deceased debtor, & as sucli is 
entitled to a general grant of administration 
without invoking the above Act, & without 
justifying security. — 7n (he Goods of Hake (1920), 
89L. J. P. 113; 123L. T. 141. 

1676. Whether Joint administration granted.] — 
Harrison v. All Persons In General, No. 1452, 
ante. 

Seej generally^ Hub-sect. 3, ante. 

(b) Who are Creditors. 
i. In General. 

1677. Surviving partner — Partnership affairs left 
unsettled.] — Where a partner dies leaving the 


partnership unsettled, the Ecclesiastical Ct. will 
grant administration of his effects to the surviving 
partners, or any persons claiming under them, 
if his next of kin decline it. — C awthorn v. 
Chaue (1824), 2 Sim. & St. 127 ; 3 L. J. O. S. Ch. 
125 ; 57 E. R. 294. 

Annotation : — Befd. Faulkner v, Daniel (1843), 3 Hare, 199. 

1678. Ante-nuptial creditor of wife.] — Adminis- 
tration of a wife’s effects, who had lived with her 
husband untU her death, was granted to an 
ante-nuptial creditor where a decree had been 
personally served on the husband, but no appear- 
ance had been given. — H udleston v. Hud- 
dleston (1852), 2 Rob. Eccl. 424 ; 163 E. R. 1367. 

1679. Surety — Debt paid after principal’s death.] 
— ^A surety who, after the death of the principal, 
pays off the debt is, in case of intestacy, entitled 
to administration as a creditor. — W illiams v. 
Jukes (1864), 34 L. J. P. M. & A. 60. 

1680. Administrator of estate with which in- 
testate has intermeddled.] — A., by his will, ap- 
pointed his wife, B., & 0., as his extrix. & exors., 
& named his wife universal legatee for life. After 
his death, B. & C. renounced probate, & the widow, 
without taking out probate, sold a portion of the 
estate, & paid the proceeds into a bank in her 
own name. The widow having died intestate, 
letters of administration with the will of A. 
annexed were granted to D., his brother. The 
next of kin of the widow having been cited, & 
not having appeared : — Held : letters of adminis- 
tration of her estate would be granted to D., as a 
creditor. — In the Goods of Mellor, Mellor v. 
Dyson (1883), 8 P. D. 108; 52 L. J. P. 62; 
47 J. P. 280 ; 31 W. R. 476. 

1681. Limited liability company — Call on unpaid 
shares after death.] — Intestate was the holder of 
share in a co. on which a call was made after his 
death : — Held : administration would be granted 
to the nominee of the co. as a creditor of the estate 
of deceased. — T oailinson v. Gilby (1885), 54 
L. J. P. 80 ; 49 J. P. 632 ; 33 W. R. 800. 

1682. Remitter of bill of exchange never paid — 
Bill not endorsed by intestate .] — In the Goods of 
Rivers (Lord) (1832), 4 Hag. Ecc. 355 ; 162 E. R. 
1476. 

1683. Mortgagee — Of leasehold property.] — 

Roxburgh v. Lambert (1829), 2 Hag. Ecc. 557 ; 
162 E. R. 955. 

1684. Creditor whose debt is statute-barred — 
Right to grant.] — The creditor of an intestate is 
entitled to a grant of administration, although 
his right of action is barred by Stat. Limitations. — 
Coombs v. Coombs (1866), L. R. 1 P. & D. 288 ; 
36 L. J. P. & M. 21 ; 15 L. T. 329 ; 31 J. P. 118 ; 
15 W. R. 286. 

1685. Whether next of kin must be 

cited.] — A creditor may be entitled to adminis- 
tration to the estate of a deceased person, even 


to make an order on such an applioa- 
Uon.— -Kc Cbaio (1911), 30 N. Z. L. 11. 
1212.— N.Z. 


.] — 0., who was murdered by 

her husband, died intestate, leaving 
no issue, her husband being entitled 
to her estate as next of kin. The 
I’ublio Trustee was appointed ad- 
ministrator of her estate, & asked for 
direotions as to who was entitled to 
deooased’s estate : — Held : the l*ublio 
Trustee should stand possessed of the 
estate tor deceased’s next of kin other 
than her husband. — He Cash (191 1), 30 
N. Z. L. K. 677.— N.Z. 


PART II. SECT. 11. SUB-SECT. 4.— 
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16721. J^ght to grani—Only when 
no other repreaeniative availdble .\ — A 


creditor’s right to administration de- 
pends on the principle that as he cannot 
bo paid until a representative is con- 
stituted, it may be granted to him in 
the absence of any other roprosenta- 
tive. — He Buoklby’s Goods (1872), 3 
V. K. 49.— AUS. 

b. On application of mortgagee 

— In mortgage orfioa. J—McLarkn v. 
Rivett, 7 C. L. T. Occ. N. 202. — CAN. 

e. Discretion of court.] — The 

appointment of a creditor as adminis- 
trator is not as of right, but rests in the 
discretion of the Judge who appoints. — 
He O’Brisn (1882). 3 O. K. 326.— CAN. 

d. Application by other parties 

beneficially entUled — To stay proceed- 
ingo-^On payment of creditor^ claim 


dr costs .] — In a suit by a creditor for 
the administration of his deceased 
debtor’s estate, any party beneficially 
interested in the estate may apply 
to stay proceedings on payment of the 
creditor’s claim & costs. The right 
to do so is not confined to the personal 
representative. — Fitten v. Dawson 
(1871), 3 Ch. Ch. 461.— CAN. 

e. .] — ^An application for an ad- 
ministration order was made within 
a year from the death of testator, by a 
legatee who claimed to bo also a 
cixidltor of the estate, but whose claim, 
as such, had always been disputed by 
the exors. & was only supported by the 
uncorroborated affidavit of claimant. 
The ot., refused the application. — 
Vivian v. Wbstbbookk (1872), 19 
Gr. 461.— CAN. 
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though hw debt is barred by Stat. Limitations, but 
he certainly cannot under any circumstances 
obte^ such a grant without due notice to the next 
of kin. Therefore where a deceased person at the 
time of his death was an inmate of a county lunatic 
asylum, & indebted to the guardians for his 
maintenance, the ct. refused to grant administra- 
tion to the nominee of the guardians, without 
due notice to the next of kin of deceased, although 
his only next of kin was a daughter who had heiself 
been confined as a hopeless lunatic, in the same 
asylum, for fifteen years, & was likewise personally 
indebted to the guardians for maintenance. — 
In the Goods of Druce (1899), 68 L. J. P. 120 ; 
81 L. T. 468. 

1686. Person claiming through creditor — As- 
signee — Assignment of debt after death of intestate.] 

— ^After the death of an intestate A. procured from 

B. an assignment of a debt due to B. by intestate. 
Motion for administration to sucli assignee 
rejected. 

It would be a dangerous practice to decree 
administration of an intestate’s estate to a person 
who had brought up a debt after the death of that 
intestate, especially where, as in this case, the 
assets considerably exceed the amount of the debt 
(Sir J. Dodson). — Baynes ?;. Harrison (1860), 
Dea. & Sw. 15 ; 2 .Tur. N. S. 72 ; 104 E. H. 487. 
Annotations : — Consd. Maonin v. Coles (1863), 33 L. J. P. M. 

& A. 175. Distd. Day v. Tlionipson, in i/te Goods of 

Frampton (1863), 3 Sw. & Tr. 163 ; Downward v. Dickin- 
son, In ttia Goods of Chiino (1861). 3 Sw. & Tr. 564. Reid. 

Depit Ik. Chapot v. Delcricleuso (1801), 2 Sw. & Tr. 131. | 

1687. .] — After the death of A., 

who died domiciled in France intestate, his estate 
was, by a decree of a PYench ct., declared bkpt., 

& B. was appointed syndic, or assignee, & autho- 
rised to dispose of the debts duo to deceased. 
Pursuant to this decree, the debts, including one 
due from a person in England, were sold to 0. 
By the law of France, C. could sue in his own name 
for the debts without obtaining letters of adminis- 
tration to A., & without any other judicial act. 
The persons entitled in distribution to deceased’s 
effects having been cited & not appearing, applica- 
tion was made for a grant of administration to O., 
limited to the debt due in England ; — Held : as 

C. derived his title from the syndic as a purchaser, 

6 not as representing deceased, he was not entitled 
to a grant of administration. 

Scmble : there is no authority for granting 
administration to a purchaser of any part of 
deceased’s estate after his death. — Depit & 
Ohapot V, Delerieleuse (1861 ), 2 Sw. & Tr. 131 ; 
30 L. J. P. M. &; A. 86 ; 3 L. T. 894 ; 25 J. P. 280 ; 

7 Jur. N. S. 196 ; 164 E. K. 942. 

Annotations: — Distd. Day v. ThoinpHon, In the Ocmls of 

Frampton (1863), 3 Sw. &: Tr. 161). Consd. Maciiiu v. 

Coles (1863). 33 L. J. P. M. & A. 175. Refd. Lindsay v, 

Lindsay (1872), 42 L, J. P. & M. 32. 

1688. .] — A., who was indebted 

to B., & who, as a security for the debt, held certain 
negotiable instruments in trust for B., died 
intestate, & no administration WO/S granted. In 
1862, the official assignee of the estate of B., who 
had become bkpt. in the lifetime of A., assigned to 
0. the outstanding debts due to B.’s estate, & O. 
assigned them to D. Moneys being due in respect 
of some of the negotiable instruments for which 
the personal representative of A. could alone 
give a discharge, the ct., upon the next of kin 
of A. being cited, & not appear! i^, granted to C. 
administration of the effects of A. limited to moneys 
due, or to become due, in respect of the said nego- 
tiable instruments, but refused to make such a 
grant to D . — In ike Goods of Coles, Macnin v. 
Coles (1863), 3 Sw. Tr. 181 ; 33 L. J. P. M. A; A. i 


175 ; 9 L. T. 519 ; 9 Jur. N. S. 1080 ; 164 E. R. 
1243. 

Annotation: — ^Apld. In the Goods of Burdett (1876), 45 

L. J. P. 71. 

1689. In bankruptcy.] — A. died 

leaving a will, whereof he appointed B. exor. 
& residuary legatee. B. proved the will, & after- 
wards became bkpt., & subsequently died intestate, 
leaving part of the estate of A. unadministered. 
At the time of his bkpey. B. was a creditor of A. : — 
Held : administration would be granted, with the 
will annexed, of the unadministered estate of A. 
to the assignee in bkpey. of B. in the character of 
assignee of a residuary legatee. 

Senible : the assignee would also have been 
entitled to the grant as assignee in bkpey. of a 
creditor of A. — Downward v, Dickinson, In the 
Goods of Chunk (1864), 3 Sw. & Tr. 564 ; 34 
L. J. P. M. & A. 4 ; 11 L. T. 641 ; 28 J. P. 825 ; 
10 Jur. N. S. 1084 ; 164 E. R. 1394. 

1699. Creditor becoming so after death of 
intestate — Payment on behalf of intestate.] — Two 
creditors of an insolvent estate having applied 
for a ccterorum grant of administration : — Held : 
preference would be given to one who already had 
a limited grant under the circumstances of the case 
A; as a matter of convenience. 

A person cannot make himself a creditor of 
deceased by paying money on his account after 
his death. — M ayiiew v, Martin & Finney (1861), 
25 J. P. 182. 

1691. Assignee of debt.] — Baynes v. IIa)i- 

RiaoN, No. 1686, ante, 

1692. .] —Depit & Chapot v, 

Delerieleuse, No. 1687, ante, 

1693. .] — In the Goods of Coles, 

Macnin v. Coles, No. 1688, ante. 

ii. Poor Law Guardians, 

1694. In respect of cost of relief — Under Poor 
Law Amendment Act, 1849 (c. 103), s. 16.] — The 

ct. granted administration in the goods & effects 
of a deceased pauper dying intestate, without 
known relations, to the guardians of the union, 
as creditors, on which she was chargeable, the 
above Act empowering them, in the event of a 
pauper dying possessed of property, to “ reim- 
burse themselves the expenses incurred by them 
in & about the burial of such pauper, & in & about 
the maintenance of such pauper, at any time during 
the twelve months previous to tJjo deceas »‘..” — In 
the Goods of M‘Kenna, Cleaver v, M‘Kenna 
(1865), 35 L. J. P. & M. 91 ; 13 L. T. 4 1 1 . 

1695. .] — An intestate died, having 

been in receipt of outdoor relief for twelve months 
& more before his d(;ath. He was th<m found to 
be possessed of certain property, A, upon the 
application of the guardians : — Held : adminis- 
tration would be granted to their nominee, as 
creditors for the amount of outdoor relief afforded 
to deceased during the last twelve months of his 
life. — In the Goods of M‘Knigiit (1891), 59 J. P. 
135. 

See, generally. Poor Law. 

1090 , Pauper lunatic — No order made 

in lifetime of lunatic.] — A pauper lunatic died in 
an asylum entitled to £440 3 per cent, consols. 
The board of guardians, at whose cost he had been 
maintained, applied for a grant of administration 
as creditors, & cited the next of kin, who was a 
lunatic also. There had been no order in the life- 
time of the deceased lunatic. The ct. refused the 
grant. But on proof being given tliat the next of 
kin had been cited by advertisement, & notice 
had been given to the Queen’s Proctor, who had 
declined to interfere on the part of the Crown, the 
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ct., under above Act, granted adminktration for 
the use & benefit of the lunatic’s sister to the 
guardians of the union to which deceased was 
chargeable, as creditor of his estate. — In the Goods 
of Shabland, Windeatt V. Sharland (1871), 
L. R. 2 P. & D. 266 ; 41 L. J. P. & M. 9 ; 25 
L. T. 574 ; 35 J. P. 808 ; 20 W. ft. 211. 

1697. Grant to use of next of 

kin — Queen’s Proctor not objecting.] — In the Goods 
of SiLARLAND, WiNDEATT V. SHARLAND, No. 1696, 
ante. 

1698. Next of kin & Queen’s 

Proctor not appearing to citation.] — The ct., upon 
the application of the guardians of the union in 
which a deceased pauper lunatic had died, made 
to til (dr nominee a grant of administration in 
respect of the personal estate & effects of such 
pauper, the said guardians being creditors for 
maintenance & burial expenses, & the next of 
kin, if any, & the Queen’s Proctor having failed to 
appear to citations calling upon them respectively 
to take the grant. — In the Goods o/ Reeves (1890), 
55 J. P. 24. 

1699. .] — Upon the application 

of the guardians of the united parishes of 8t. Giles- 
in-ifie-Fields St. George, Bloomsbury, the ct. 
made a grant of administration in favour of their 
nominee to the estate of a pauper lunatic who had 
died in the county lunatic asylum, &; who, at the 
time of his death, & for some time previously, was 
chargeable to tlie said unitfjd parishes. — In the 
Goods o/Lucb (1890), 54 J. P. 695. 

1700. Husband not appearing to 

citation — Whereabouts unknown.] — The where- 
abouts of both the husband & son of a woman, 
who had died as a pauper lunatic, were unknown, 
& the husband was cited, by advertisements, to 
accept or renounce administration to her estate, 
but had not appeared. Upon the motion of the 
guardians, as creditors for maintenance & funeral 
(expenses, the ct. granted administration to the 
nominee of the guardians, subject to an affidavit 
that the husban(l outlived deceased. — In the Goods 
o/King (1893), 58 .T. P. 464. 

1701 . Assets exceeding debts— Next of 

kin renouncing.] — A woman was taken into the 
I’addington Workhouse Infirmary, & died the 
following day, a spinster & intestate. Her only 
known relative was a sister. The guardians 
expended a sum of £7 15s. upon her funeral, & 
she was found to be possessed of property amount- 
ing to over £200. The sister did not wish to take 
iidministration. Upon the application of the 
guardians, as creditors : — Held : administration 
would be granted to tlunr nominee. — In the Goods 
0 / JowEiis (1891), 54 J. P. 465. 

(c) Priority of Claim to Grant. 
i. As against Others. 

1702. As against next of kin — Estate insufficient 
to pay debts.] — H awks worth & Sijmtpson v. 
Warner (1731 ), cited in 3 Phillim. App. 380 ; 161 
H. R. 1359. 

A nnotation : — Consd. West & Smith v. Willby (1820), 3 
Pliillim. 371. 

1703. .] — Notwithstanding the statute 

of Hen. 8, administrations have been granted 
to the principal creditor from the next of 
kin, by the opinion of both civil & common 
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lawyers, where it is visible that the next of kin 
cannot have any advantage or benefit of the 
estate ; &; this has been always taken to be out 
of the statute. — ^A non. (1725), 2 Eq. Gas. Abr. 
425 ; 22 E. R. 361, L. 0. 

1704. .] — Furlongeb V. Cox (1811), 

cited in 3 Phillim. at p. 381 ; 161 E. R. 1359. 
Annotationa : — Consd. West & Smith v. Willby (1820), 3 

Phillim. 374. Distd. Menzies v. Pulbrook & Ker (1841), 
2 Curt. 845. 

1705. Necessity for citing next of kin — 

Ground for revocation.] — ^Anon. (undated), cited 
in 4 Notes of Oases, at p. 456. 

Annotation : — Consd. Harrison v. Harrison (1846), 4 Notos 
of Oases, 434. 

1706. .] — ^Where an intestate died 

insolvent, & the only assets were a fund in Chan- 
cery which bore no interest, while the two principal 
debts which exceeded it in amount bore interest 
at the rate of 5 per cent., the ct., notwithstanding, 
declined to grant administration to a creditor 
until the next of kin, who were in India, were 
cited. — In the Goods of Gerrard (1867), 6 L. T. 
267. 

1707. Delay by next of kin in applying.! — 

Cole v. Rea (1817), 2 Phillim. 428 ; 161 E.“R. 
1189. 

1708. Next of kin cited but not appearing.] 

— ^Administration of the effects of a deceased 
intestate, in the Province of York, granted to 
the public officer of a banking co., as a principal 
creditor, on the non-ai)pearance of the widow & 
child. — D resser v. Robinson (1845), 4 Notes of 
Cases, 44. 

1709. .] — Crane v. Rebeelo, No. 2103, 

post. 

1710. Father — Grant to mother a creditor.] 

— The ct. granted administration to the mother 
of intestate as a creditor, passing over the father. 
— In the Goods o/’Potbury (1909), 25 T. L. R. 440. 

1711. As against widow — Creditor also next of 
kin.] — Webb v. Needham, No. 1540, ante. 

1712. As against wife’s representatives— Com- 
morientes.] — ^Administration of the goods of an 
intestate bastard, drowned together with his wife 
& only child, will be granted to a creditor, the 
King’s Proctor having been cited, but not the 
representatives of the wife, on presumption that 
the husband survived, & the debt being large & 
the property small. — C olvin v. H.M. Procurator 
General (1827), 1 Hag. Ecc. 92 ; 102 E. R. 518. 

See^ generally^ Sect. 2, ante. 

1713. As against Crown — Intestate a bastard.] — 
Colvin v. H.M. Procurator General, No. 1712, 
ante. 

1714. Creditor preferred — Grant to Crown 

decreed but not extracted.] — In the Goods of Gold- 
ham (1850), cited in Dea. & Sw. at p. 271 ; 28 
L. T. O. S. 148 ; 3 Jur. N. S. 72 ; 5 W. R. 123 ; 
164 E. R. 573. 

Annotation: — CODSd. In the Goods of Stoinorth (1856). Dca. 
& Sw. 270. 

1715. .] — Administration to the 

Crown’s nominee decreed, but not extracted, 
revoked at the instance of a creditor, without a 
fresh warrant ; & an administration granted to 
the creditor, with the consent of the Queen’s 
Proctor, & upon the original decree & advertise- 
ments on behalf of the Crown. — In the Goods of 
Steinortu (1856), Dea. & Sw. 270 ; 28 L. T. O. S. 
148 ; 3 Jur. N. S. 72 ; 5 W. R. 123 ; 164 E. R. 
573. 

1716. As against residuary legatee.] — Dimes 


imafftdent to pay debts,] — Whei-e the foronco to the next of kin. — Hamilton 
estate of dooc€U(ed intestate was ad- r. Moreland, /n^ Goods o/Hamilton, 

mittedly insolvent, the ct. granted 118791 3 L, 11. Ir. 257. — IR. 
administration to a oroditor, in pro- 
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i\ CoKNWjaLL, In the Goods of Watkks, No. 2100, 
jjost. 

1717. .] — Crane v, Rebello, No. 2103, post* 

1718. As against legatees.]— Crane v. Rebeixo, 
No. 2103, po^. 

ii. Inter sc, 

1719. Bond creditor preferred.] — Administration 
decreed to a bond creditor, in preference to 
another creditor. — Kearney v. Whitaker (1756), 
2 Lee, 324 ; 101 E. R. 350. 

Anruttaium :-- Coiad . Ernest v. Eustuoo (IJ'OG), Doa. & Sw. 

271. 

See Administration of Estates Act, 1869 (c. 40) ; 
& see, now. Administration of Estates Act, 1925 
(c. 23), s. 34. 

1720. Preference for judgment creditor — Whether 
absolute — Simple contract creditor preferred — 
Creditor for larger amount & preferred by majority.] 

--(1) Where a judgment creditor & a simple 
(jontract creditor are botli applying for adminis- 
tration, tlie ct. will decree tlie administration to 
the simple contract creditor if liis debt be the 
largest, A the majority of interests be in his favour. 

(2) A judgment creditor has not by the practice 
of the ct., any absolute prefereiKJe over a simijle 
contract creditor in a question of granting letUn’s 
of administration.— //t the Goods of Eustace, 
Eunest r. Eustacp: (185(1), Dea. 8w. 27 J ; 
28 L. T. (). S. 207 ; 2 Jur. N. S. 1172 ; 5 W. R. 
123 ; 104 E. K. 571. 

1721. As between judgment creditors — Judgment 
creditor to whom administration decreed preferred 
- -Though majority oppose before grant sealed.] — 

On tlu5 renunciation of tJi(» exors. residuary 
I(‘gate<‘s named in a will, joint letters of adminis- 
tration with the will annexed were decr(*ed to II., 
L., cS: C., three judgment creditoi*s. On a sub- 
s(*(iuenf- day, but b(*fore th(j grant had passed the 
si*al, W., also a judgment creditor, j)rayed letti*rs 
of administrat ion to bo granted t-o liim, with tlu; 
cons(»nt of II. k, but against the consent of L. 
No personal objection was taken to L. The ct. 
refused to alter its decree & granted the adminis- 
tration to L., tlu: oth(*r i)arties having refused to 
be joined with him in the grant. — (/OUPIKLU v. 
Mallock k Moore (1810), 10 Jur. 575. 

1722. On application for ceterorum grant — 
Creditor already having limited grant.] — Mayhew 
V, Martin k Finney, No. 1000, ante* 

1723. Larger creditor preferred — To smaller 
though prior petens.J — In an insolvent estate the 
ct. mad(i a grant to the creditor for the largest 
amount, in preference to one, who claimed for a 
much smaller sum, but who was prior petens, — 
Jn the Goods o/ Smith (1892), 07 L. T. 503. 

1724. Creditor first applying.] — An interstate died 
by his own hand, alter murdering his wife & child, 
k all thr(‘c? ])ei*sons were buried at the expense of 
the parish. A creditor having applied for adminis- 
tration, tlie guardians of the parish, supported 
by thi*ee other creditors, opposed, k the guardians 
asked foi‘ a grant to their nominee ; — Held : the 
fact of the guardians having had the duty of 
burial cast upon them gave them no prior right to 
administration, k the creditor who had first 
applied to the ct. was entitled to the grant, 
subject to the usual conditions. — In the Goods of 
Weare (1892), 66 L. T. 860 ; 50 J. P. 394. 

1725. Postponed to larger creditor.] — In 

the Goods of Smith, No. 1723, ante. 


• 1726. Whether poor law guardians have prior 
claim — Claim for burial expenses.]— //i the Goods of 
Weare, No. 1721, ante* 

{d) Practice. 
i. In General. 

1727. Form of grant — Whether joint adminis- 
tration granted.] — Harrison v. All Persons In 
General, No. 1452, ante. 

1728. General rule.] — Upon a motion by 

a creditor for a limited grant of administration, 
the ct. while thinking that in this paHiciilar case 
it might be a convenient course to make, a limited 
grant to the creditor, declined to depart from the 
pracJice in such cases, which ii^quires that a 
creditor who applies for adniinisi.ration shall take 
a general grant -. — In the Goods o/'SiiEATilER (1891), 
71 L. T. 818. 

ii. Substitution. 

1729. Substitution of one creditor for another — 

Whether allowed.] — The ct. will make a grant of 
administration to a creditor who has been substi- 
tuted for the creditor who extracted the citation, 
k will allow the lattt‘r such costs as he necessarily 
incurred prior to the former one taking up the 
application. — A ndrews v. Murphv^ (1800), 4 

8w. k Tr. 198 ; 30 L. J. P. M. k A. 37 ; 25 J. P. 
42 ; 104 E. R. 1492. 

1730. Grounds for granting — Application 

by undertaker,] —Administration to an under- 
taker, as c*rediU)r, on mt^re alTldavit of debt, 
rt'fused. JJecre<^ at instaruuj of one (creditor not 
suilich'nt for anol-her crciditor . — In the Goods oj 
Fowler (1852), 10 Jur. 891. 

Annotation : Nt'wcoiniM'i r. Bcloo (18(57), L. 11. 1 1*. & I). 

314. 

1731. Whether fresh decree necessary.] — 

I)t the Goods o/ F owler, No. 1730, ante. 

1732. Right of first applicant to costs.] — 

Andrews v. Murphy, No. 1729, ante. 

1733. Substitution of creditor for Crown — 
Whether fresh decree or advertisements necessary.] 
— In the Goods of 8togkwell (1847), cited Dea. 
k 8w. 270 ; 3 Jur. N. 8. 72 ; 5 W. R. 123 ; 104 
E. R. 573. 

AnmtUilion Polld. In ike. Goods of (185(5), Doa. 

& Sw. 270. 

1734. .] —In the Goods of Goldham 

(1850), cited in Dea. k 8w. at p. 271 ; 28 L. T. O. 8. 
148 ; 3 Jur. N. 8. 72 ; 5 W. K. 123 ; 104 E. K. 
573. 

Annr)Uition : — FoUd. In the Goods of St/uiiiorth (1850), Dou. 

iX. Sw. 270. 

1736. .] —In the Goods of 8TEiNOitTH, 

No. 1715, ante. 

iii. Citations and Notice. 

See, generally. Sect. 10, sub-sect. 3, E., post. 

1736. Who must be cited.] — Wliere administra- 
tion is applied for by the crodiUjr of a pcirson who 
died intcjstate without any known relation, a 
citation, calling upon the next of kin, if any, k 
all persons having interest in the estate of deceased, 
should be issued, k an abstract of it advertised 
twice, with an interval of a fortnight, notice also 
being given to the Queen’s Proctor. After the 
lapse of thirty days from the last advertisement, 
if there is no appearance, k the Queen’s I'roctor 
declines to interfei*e, administration will be granted 
to a creditor. — Clayton v. Brown, In the Goods of 
Brown (1859), 28 L. J. P. k M. 120. 


part II. sect. 11. sub-sect. 4.— K. (c) II. 

f. Discretion of judge of probate.] — He Uraine’s Estate (18(i8), 7 N. 8. K. 390.— CAN. 
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g. Form of grant.] — Re McKbown (1874), 22 W. R. 292.— IR. 
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Sect, 11. — Letters of administration generally: Svb 
sect, 4. K, (d) in., iv. <Ss v,, L, M.] 

1737. Necessity for — Estate exceeding interest 
of applicants.] — Aitkin v, Ford (1829), 3 Hag 
Ecc. 193 ; 162 E. B. 1127. 

Annotation : — ^Re!d. Hudlcston v. Huddleston (1852), 2 
Hob. Eccl. 424. 

1738. Next of kin abroad — Application 

long after death of intestate.] — When administra- 
tion to a person long dead was prayed by a creditor, 
& there had been no personal service on the next 
of kin, who had no known agent in this country, 
the ct. required full information as to the debt 
& the cause of the delay, & that notice should be 
given to the next of kin in the West Indies. — 
Miller v, Washington (1830), 3 Hag. Ecc. 277 ; 
162 E. B. 1157. 

1739. Next of kin minors — Intention of not 

taking administration announced.] — In the Goods 
o/ Bradley, No. 1748, post, 

1740. Application by creditor in respect of 

statute-barred debt.] — 7?i the Goods of Druce, No. 
1 685, ante, 

1741. All persons interested in distribution 

of estate.] — (1) The affidavits on which application 
is made for a grant of letters of administration to a 
creditor should state that all persons entitled in 
distribution of the effects of deceased had been 
cited. Therefore, when the affidavits only stated 
that the deceased died a widower & intestate, 
leaving A. his natural lawful son & only next of 
kin, & that he, though cited, had not appeared, 
but omitted to state that A. was the only person 
entitled in distribution, the ct. refused to grant 
administration to a creditor. 

(2) Service of citation on a minor is effected by 
serving it on him in the presence of his natural 
or legal guardian, or of some person upon whom 
the care & custody of the minor has for the time 
being devolved. — Brown v. Wildman (1859), 
28 L. .1. P. &M. 54. 

Annotdtian : — (Jcnorally, Mentd. t^uiu r. Quin (1919), 89 
L. J. P. 38. 

1742. When dispensed with — One of next of kin 
abroad — Need for immediate sale of assets.] — In 

the Goods of Durham, Meek v, Durham, No, 1871), 
post, 

1743. Advertisement of —Necessity for.] -Clay- 
ton V, Brown, In the Goods o/ B rown, No. 1736, 
ante, 

1744. Of Crown — When return dispensed with — 
Original lost or destroyed by absconding clerk.] — 

When the estate of deceased, who died without 
any known relation, was barely sufficient to pay 
his liabilities, Ac a citation had been issued & 
served on behalf of a creditor upon the Queen’s 
I'roctor & by advertisement, but had been lost 
or destroyed by his solr.’s clerk, who had absconded 
for embezzlement, the ct. dispensed with the rule 
requiring the citiition to be returned into the 
Begistry, & made the grant of administration to 
the creditor. — Mason v, Bodinson, In the Goods 
of Boiunson (1865), 4 Sw. & Tr. 43 ; 164 E. B. 
1431. 

iv. Evidence acquired, 

1745. Evidence of intestate’s estate— Necessity 
for.] — Before granting letters of administration to 
a creditor the ct. always requires an affidavit as 
to the amount of the property to be tidministered ; 
where there has been no personal service of the 
usual citation on the parties entitled to the ad- 
ministration in the first instance. — Martineau v, 
Bede (1825), 2 Add. 456 ; 102 E. B. 361. 


1746. .] — Aitkin v. Ford (1829), 3 

Hag. Ecc. 193 ; 162 E. B. 1127. 

Annotation: — Mentd. Hudleston v, Huddleston (1852), 2 

Rob. Eocl. 424. 

1747. .] — Before administration to a 

creditor wdll be granted an affidavit of the amount 
of the personal estate of deceased must be filed. — 
Briggs v, Boopb (1860), 29 L. J. P. M. & A. 96. 

1748. .] — Where the estate of de- 
ceased was insolvent & the subject of a suit for 
administration in Chancery, but which was sus- 
pended by the death of administratrix, & could 
not be proceeded with without the appointment of 
an administrator by this ct., & it appeared that 
the children of deceased were all minors except 
one, & he was in New Zealand, & the solrs. for the 
family had intimated that none of the children, 
or any one on theii* behalf, would take out 
administration, the ct. on an application to grant 
administration, under Court of Probate Act, 1857 
(c. 77), s. 13, to a creditor who had proved his 
debt in the administration suit, declined to grant 
administration until the children should be cited, 
& the particulars of the debt, as well as of Hkj 
estate of deceased, brought before the ct. by 
affidavit. — In the Goods of Bradley (1866), 14 
W. B. 409. 

1749. Evidence of debt— -Necessity for.] — Aitkin 
V, Ford (1829), 3 Hag. Ecc. 193 ; 162 E. B. 1127. 
Annoiiition : — Mentd. Hudlcston v. Huddlest on (1852), 2 

Rob. Eccl. 424. 

1750. Application by secretary of 

association.] — (1) The ct. will not make a grant of 
administration under Court of I’robate Act, 
1857 (c. 77), 8. 73, to a party entitled to a grant 
in another character. 

(2) The ct. declined to make a grant dc bonis 
non with the will annexed under above sect, to a 
creditor without citing coiiain residuary legat/ccs 
named in the will, who were resident in Australia. 

(3) Where an application is made for a grant of 
administration to the secretary of an assocn., on 
the ground that deceased was indebted to the 
assocn., the ct. ought to have such information 
of the constitution of the assocn. as w^ould show 
that the secretary can be treat(^d as a creditor. — 
In the Goods of Fairweather (1862), 2 Sw. & Tr. 
588 ; 6 L. T. 788 ; 10 W. B. 862 ; 164 E. B. 
1126. 

1751. Debt proved in administration 

action.] — In the Goods of Bradley, No. 1748, ante, 

1752. Next of kin not appearing.] — 

(1) An application by a creditor for a grant of 
administration of the estate of a deceased in- 
testate, in default of appearance by the next of 
kin, must be accompanied by an affidavit of the 
amount & nature of his debt, & of the dat-e when 
it occurred. 

(2) When a deceased intestiitc’s next of kin ai’e 
abroad, or have no known address, & fail to appear 
to a citation by advertisement, an affidavit that 
service of the citation has been attempted & failed, 

& that deceased’s next of kin have no known 
agent in England, is requisite. — In the Goods of 
Von Desen (1880), 43 L. T. 532. 

1753. When dispensed with.] — Wliere all 

the persons entitled in distribution renounce their 
right to administration, a creditor applying does 
not make an affidavit of debt. — In the Goods of 
Biddle (1850), 14 Jur. 988. 

1754. What must be proved — Date when 

debt became due.] — The ct. will not grant ad- 
ministration to a creditor without an affidavit 
of the date when the debt became due. — ^Bawun- 
son V, Burnell (1864), 3 Sw. & Tr. 479 ; 33 

J. P. M. & A. 123 ; 164 E. B. 1361. 
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1755. .] — In the Goods of Von 

Desen, No. 1752, ante, 

1756. Amount & nature of debt.]— 

In (he Goods o/ Von Desen, No. 1752, ante, 

1757. Evidence of citation of necessary parties — 
Necessity for.]— B rown v , Wildman,No. 1741,a?i/c. 

1758. Evidence of attempted citation of next of 
kin — Necessity for — Next of kin abroad or of 
unknown address.]— the Goods of Von Desen, 
No. 1752, ante, 

V. Security, 

1759. Necessity for — Person with prior claim 
not served.! — Aitkin v, Ford (1829), 3 Hag. Ecc. 
193 ; 162 E. B. 1127. 

Annotation : — Mentd. HiidU'ston r. Iludilleston (1852), 2 

Rob. Ecol. 424. 

L, Effect of Death in Common Disaster, 

1760. Husband & wife^— Grant to next-of-kin.J — 
In the Goods of Wainwuight, No. 832, ante, 

1761. .] — When husband & wife dio 

by the same calamity, & there is no evidence that 
the one surviv^ed the other, administration of their 
personal estate will be granted to their respective 
next of kin. — In the Goods o/ W heei..er (1861), 31 
L, J. P. M. & A. 40 ; 20 J . P. 57. 

.] — In the Goods of Beynon, No. 

1763. Substituted executor appointed in 

case of executor predeceasing — Grant to next of 
kin.] — A husband &; wife executed identical wills, 
each appointing the other universiil h^gatee & sole 
exor., substituting exorc. in case of the other 
(lying first. They start(;d together u4)on a voyage 
in the same ship, wdiieh was sui>po8ed t-o have 
been lost at sea with all on board. ^J'h(*r(} was no 
t'videncc that either of them survived t he other : — 
Held : a grant of administration w ith tlie will 
annexed of thtj estate of each, as in case of an 
intestacy, might bt* made to on!', of the next of 
kin of ea<-‘h. — In the Goods of Alston, [1892] 1*. 
142 ; 61 L. .1. P. 92 ; 66 I.. T. 591. 

1764. Testator & executor Grant to widow of 
executor.] — Testator & his exor., father son, 
both died, as w\a.s supposed, at the same moment. 
Administration wdth tlie will of the former annex(*(l 
was granU'd to the widow of th(^ latter, wlio liad 
died intestate. — /ti the Goods of Suillino (1856), 
Dea. & Hw. 183 ; 27 B. T. O. S. 307 ; .5 W. B. 8 ; 
164 E. It. 543 ; sub nom. In the Goods o/ Siieljjmj, 
2 .lui . N. S. 1052. 

See, also, No. 17(53, aiilc, 

M. Other Persotis, 

1765. Trustees Without other ciaim.j (I) The 

et. does not grant .administration to trustees, 
merely as such. 

(2) When? a minor is sole next of kin & residuary 


legatee, she may select a guardian for all purposes 
in law, & especially for taking administration cum 
iesiamento annexo. 

Here the whole interest was in the minor, both 
as next of kin &: as residuary legatee ; & if she had 
been of age the administration cum testamenfo 
annexo must have been granted to her, &; wliile 
she was in minority, her guardian, duly chosen 
admitted by the ct., stood in lier place (8ni Geoikje 
Lee). — Fawkener v, Jordan (1756), 2 I-.ee, 327 ; 
161 E. B. 358. 

Annotation 8 : — As to (2) Consd. HurIioh r. llicanlH (1758), 2 

Lot?, 5 t*t. Retd. In the Hoods of Morris (18G2), 31 L. .1. 

P. M. & A. 80. 

1766. Secretary of Jewish synagogue — Next of 
kin a Jew & lunatic -Next of kin of lunatic cited.] — 

Administration of the elYocts of a Jew granted to 
the secretary of the (Ireat Synagogue, for the use 
& benefit of the next of kin, a Jewess, who was of 
unsound mind, during her lunacy, lier next of 
kin liaving been first cited. — In the Goods of 
Joseph (1838), 1 Curt. 907 ; 163 E. B. 314. 

1767. Husband of wife renouncing —Husband 
with beneficial interest In property.] — A wife re- 
fusing take an administration, to which she 
w’as entitled, A:, being cited by her husband, who 
Jiad a beneficial interest in tin? proj^erty, to accej)t 
or refuse, or show cause, etc., A: not appearing, 
administration Wfi.s decrtH^l Id the husband. — • 
Wenham V, Weniiam (1818), 6 Notes of Cases, 17. 

1768. In favour of third party.] - 3'lio hus- 

band is entitled to take? out administration in 
right of the wife, l-o lu*r next/ of kin d(*c(*ascd iu- 
t(*state, A5 h(ir renunciation in favour of a third 
person, c.y, a (?reditor of dcHu^ased, will not deprive? 
the husband of his right. Haynes v, Matthews, 
In the Goods o/ Clark (1859), 1 Sw. At Tr. 4(50 ; 

L. T. O. S. (50 ; 23 J. V, 328 ; 8 W. 11. 76 ; 161 
E. B. 813. 

1769. Representatives of deceased person entitled 
— One co-executor.) (1 ) Testator, wdio survived 
his wife, di(‘(l A: left a will of whi(?h his three sons, 
as residuary legatc?(*s, took administration ; subse?- 
(piently a representation to tlu? wife b(?ca.me 
necessary in Chancery, at which tinu? ora? of Ha? 
co-administrators of the husband was in foreign 
parts unknown, a secoral was bk])t.. At tia? third 
api)lic!d for a geiuiral, At tlien for an administi-iit ion 
limiU?d to the proe-(*odings in (JharuH'ry ; both 
applications were r<?fuscd. 

Had the Bev. 3'la)maH Nayler be(*.n a co-exor. 
of the will of bis fatla?r la? might alone have become 
the representative? of bis inot-ber, })ut ho is la^ 
more than a co-administrator, which altei’s the 
case? (Sir If. Jknnkr Post). 

(2) The ct. never forces a joint administration, 
that parties may not Jiave reason t/O coiiifilain e^f 
any inconveriic?nc<? that rn.ay result from that 
form of grant (Sir if. Jenner Fuht). In the 
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h. LegaU'e,] — Woodhidk r. Lou an 
(1868), 15 Gr. 145.--CAN. 

k. .1 — The ct. refiiscel to make? 

a decree for the adiuiuistratiori of 
an estate, at the instance of a lega- 
tee, Avhosa claim, including interest, 
amounted to only $28 ; Sc that 
although it was alleged there were other 
Icgacie^H reunaiiiing unpaid, amounting 
in the aggregate to a considerable 
sura. — R eynolds v. Coppin (1S73), 19 
Gr. 627.— CAN. 

l. .1 — More than a year after 

the grant of the probate to the 
sole extrix. named in the will of 
testator, three legatees applied sum- 
marily for an administration order, 
npou the mund that the extrix., who 
for several years before the death of 
testator had managed his business 


aiTairs, Jiad ivfeiwd to aeeouat for 
hor.dealiiigrt with liis iiioneyH, tk. now 
claimed an aIlowan<?e from the? estate 
for her services before the death & as 
extrix., denying that any sum was 
duo by her to the estate? i^IIrld : the 
legatees were entitled to the usual 
administration order. — lie BAeiWKLi., 
Anderson v. Renderson (1896), 17 
P. R. J 99.— CAN. 

m. Committee of lunaticA — Hr Bkil- 
LINOKR (1871), 3 Ch. Ch. 290.— CAN. 

n. Infant A — An infant cannot law- 
fully bo appointed administrator of an 
estate, & therefore a grrant of probate 
or of letters of administration to an 
infant is void. — Merchants Bank v. 
Montkith (1884), 10 P. R. 334.— CAN. 

o. Stranger A — The mere fact thal, 
contoudiiig appets. for administration 
fail to agree affords no ground for the 


appoiiitmeMit of a st.ruiiger. He. 
Smith’s Estate (1896), 28 8. 11. 

(16 R. & G.) 221. -CAN. 

p. .]— 7fe O’Reilly. U920J 2 

I. R. 254.— IR. 

q. .J — IiCtt(?rs of adiiiinistra- 

tion may be grunted to a stranger in 
blood with the consent of the majority 
of the next of kin ; the ordinary 
H<?eurity l)eing reMjuired. — In the Uooda 
of Gunn, 3 J. R. N. 8. 56.— N.Z. 

r. Executors — Legatee absent from 
iuriadiciion .] — Whe?re one of the lega- 
tees was absent from the Jurisdiction, 

the exors. lead been unable to dis- 
cover him ; — Held : a sufticicut ground 
for the exors. obtaining an admhiistra- 
11 on of the e?Htatc . — He Wade, Dee v, 
Wade (1871), 18 Or. 485.— CAN. 

s. ]*erson aJtisent from coUmy — 
At time of upplicalion.] —Letters of 



Executors and Administrators. 


164 

SccL 11. — Letters of admh I wiralion generally : Sub- 
sect, 4, M* ; sub-sect, 5, B. & C,] 

Goods of Naylor (1851), 2 Kob. Eccl. 409 ; 17 
L. T. O. S. 269 ; 15 Jur. 686 ; 163 E. R. 1361. 

1770. One ol three co-administrators — 

Others bankrupt or abroad.] — In the Goods of 
Nayler, No. 1769, ante, 

1771. Others lunatic or abroad.] — 

In the Goods of Crook (1855), Tristram & Coote’s 
IVobaie Practice, 15th cd. p. Ill, n. 

Annotation : — ^Apld. Hancock v, Lightfoot (18C4), 3 S\v. & 

Tr. .567. 

1772. Person acquiring part of estate -After 
death of intestate.] — Depit & Chapot v, Dele- 
KiEi.EUSE, No. 1687, ante, 

1773. Assignee of soie next of kin— Beneficiary 
under unexecuted will.] — AVhore the only surviving 
next of kin of a deceased intestate renounced all 
(;laiin to a grant of adtninistration & assigned the 
whole of her interest in his estate to the person he 
had intended to benefit by a will he liad signed 
but never duly executed, the ct. granted letters 
of administration to his estate to such assignee. — 
hi the Goods of Quim.iam (1898), 08 Jj. J. J\ 17 ; 
79 L. T. 472. 


Sur-sect. 5. — Discretionary Grants. 

Note. — The cases in this subsection of the Title 
were decided under the discretionary power of the 
Court conferred by Court of Probate Act, 1857 
(r. 77), s, TS, which was repealed as to deaths 
occurring on or after Jan, 1, 1920, by Administration 
of Estates Act, 1925 (c, 23), s. 50. 

As to the power of the ct. to grant administra- 
tion whei'e an exor. renounces, or, when cited to 
))rove, does not appear to the citation, see, now. 
Supreme (<ourt of .ludicaturo (Consolidation) Act, 
1925 (c. 49), s. 159. 

As to the power of the ct. to grant administra- 
tion with the will annexed in cases where such 
grant has heretofore been customary, see, now, 
►Supreme Cburt of Judicature (Consolidation) Act, 
1925 (c. 49), s. 166. 

As t o the power to grant administration wlnu'e a 
personal rcjiresent ative remains out of tlie juris- 
diction, see, now. Supreme Court of Judicature 
(C^onsolidation) Act, 1925 (c. 49), s. 164. 

As to the discretion of the ct. as to the person 
to wliom admiriisti'ation shall be granted, sec 
Supreme Court of Judicature (Consolidation) Act, 
1925 (c. 49), s. 162. 

A, In General, 

1774. Scope of section — Confined to substitution 
of persons — Not alteration of nature of administra- 
tion.] — The ct. has no power, under Court of 
Probate Act, 1857 (c. 77), s. 73, to grant gen(*ral 
administration to a person wlio, before that Act, 
would only have been entitled to a grant of ad- 
ministration during the minority of an infant-, 
that sect, not conferring power to substit-uG^ one 
kind of administration for another, but mei’ely 
to substitute anotlier i)erson as administrator in 
the place of the person who would by law be 
entitled to administration. — In the Goods of Smith 
(1858), 27 L. J. P. & M. 105. 

1776. Whether Joint grant included.] - 

(1) A joint grant of administration to the peiTson 
by law entitled to administration, & to another, 

aduiinlBtratloii should not be granted 
bv the master of the Siipi*cme ct. to 
aiiy person who is absent from the 
Colony at the time of applying for the 
same . — Ec Schoeman (1892), 10 8. C. 

1.— S. AF. 


is a grant to a person other than the one entitled 
within Court of Probate Act, 1857 (c. 77), s, 73. 

(2) A joint grant of administration de bonis non 
was made to the next of kin, & a person entitled 
in distribution under above sect., where the next of 
kin consented, & there were special circumstances 
rendering such a grant convenient. — In the Goods of 
Grundy (1868), L. R. 1 P. & D. 459 ; 37 L. J. P. & 
M. 21 ; 17 L. T. 451 ; ,32 J. P. 168 ; 16 W. R. 406. 
Anmitaiion : — As to (2) Distd. In the Goods of iliehardson 

(1871), L. II. 2 P. & D. 244. 

See, generally. Sub-sect. 4, C., ante, 

1776. Foreign will — Whether court bound 

to grant executor according to the tenor.] — In 
dealing with a foreign will the ct. is not bound to 
grant probate as of right to an exor. according to 
the Umor, but has a discretion to make such grant 
as it thinks right in the circumstances, & in those 
of this (;as(i ordtsred a grant under Ct. of IVobate 
Act, 1857 (c. 77), s. 73, requiring the administrator 
to give security. — In the Goods of Grewe (1922), 
127 L, T. 371 ; 38 T. L. R. 440. 

1777. Conditions of exercise of discretion - 
Notice to party entitled — Party entitled abroad.] — 
Administration will not be grant^^d under Court of 
Probates Act, 1857 (c. 77), s. 73, to a person not 
by law entithid to the grant, wIkui the person who 
is entitled to it is resident abroad, has not 
received notice of the application, unless the ct. 
is satisfied that it is necessary & convenient that 
the grant should be made. A general statement 
upon affidavit that “it is necessary for the pre- 
servation of the personal estate “ ^ effects of 
deceased that administration should bo “ granted,” 
will not satisfy the et., in the abstmeo of such 
notice. — In the Goods of CooKE (1859), 1 8w. 

Tr. 267 ; 28 L, J. P. & M. 43 ; 164 E. R. 723. 

1778. .] — In the Goods of Faui- 

WEATiiER, No. 1750, ante, 

1779. Special circumstances of each case to be 

considered.] — The “ special circumstances” of each 
parti(5ular case aie to be considered by the ct. in 
granting or refusing administration under Cburt 
of Probate Act, 1857 (c. 77), s. 73, to a person not 
prirnaiily c^ntitlcd to a grant ; wher(5 the 

“ special circumstances ” justify the conclusion 
that the person who would be entitled in priorit y 
to appet. may reasonably be presumed to be dead, 
t he ct. should grant administration to appet. , upon 
liis swearing that ho believes himself to be the 
next of kin of deceased. — In the Goods of Chapman, 
11903] P. 192 ; 72 L. J. P. 62 ; 89 L. T. 308. 

1780. Power to impose limitations.] — The Ct. of 
Probate cannot pass over an exor. by reason of his 
bad chfiractcr only ; he must also be resident out 
of the United Kingdom at the time of the death 
of deceased, in which case it may make a grant of 
administration, under Court of Probate Act, 1857 
(c. 77), s. 73, to some other i^crson with such 
limitations as it may think lit. — In the Goods of 
Samson (1873), L. R. 3 P. &; D. 48 ; 42 L. J. P. k. 
M. .59 ; 28 U. T. 478 ; 37 J. P. 425 ; 21 W. R. .568. 

1781. As to duration of grant.] — In ike 

Goods of Burgess, No. 1806, post, 

1782. As to disposal of residue.] — In the 

Estate of Grundt, In the Estate of Oetl, No. 1908, 
post, 

B, No Ejcecufor Willing or Competent or Executor 
out of Jurisdiction, 

See the note at tlie head of this sub-sectioii. 

et. jiiriBdictiuu in any application for 
probate to require, or not to itjquije, 
Nocurity from exom. ivsidiiifir out of the 
jurisdiction.- Ee Knicht’s Will 
(1891), 17 V. L. U. 413.— AUS. 


PART II. SECT. 11, SUB-SECT. 6.— B. 

t. Executor out of jurisdiction - — 
Security may he. required by court.h- 
Supreme Ct. Act, 1899, b. 20, gives the 
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1783. Executor unfit — Bankrupt — & abroad.] — 

hi the Goods of Cooper, No. 1850, post. 

1784. By character — Whether alone ground 

for refusing grant.]— In the Goods of Samson, No. 
1780, ante. 

1785. Criminal — Serving term of 

imprisonment — Refusal to renounce.] — Where the 
sole exor. named in a will was undergoing im- 
prisonment for conspiracy & had refused to 
renounce his right thereunder, an application for 
a grant of letters of administration witli the will 
annexed was made by one of the residuary legatees 
named therein : — Held : sect. 73 gave the ct. 
power to pass over tlie exor. Ai to make a grant to 
aj^pet. — In the Estate of Drawmer (1913), 108 
i.. T. 732 ; 57 Sol. Jo. 534. 

SeCy alsoy No. 1797, jiost. 

1786 . Seafaring man.] — A testator left two 

testamentary papers, the second of which varied 
the disposition of his property, but mother ap- 
pointed new exors. nor revoked the appointment 
of tlie first will. The ct. included both papers in 
the probate, as togetlier forming the last will of 
deceased, but as one of the exors. was insane, & 
the other was a seafaring man, engaged on a voyage 
to the East Indies, it passed them both over At 
made a grant of administration, with the will 
annexed, to a tliird person, \mder sect. 73. — Jn the 
Goods of Lewis (IcS71), 25 J.. T. 510; 35 .7. V. 
712 ; 19 W. IL 1038. , 

Annotation : — Refd. In the. Goods of Cooke 72 E. T. ' 

121 , 

1787. By position or character — Executor 

also abroad.] — In the Goods of Samson, Nf». 1780, 
ante. 

1788. 111 health — Joint grant to nominees.] 

—Where a sole exe(;utrix ^ universal legatee was 
incapable, owing to ill health, of taking pi’obate, tlie 
ct. allowed a joint grant of administration, with the 
will annexed, to be taken by her nominees. -In the 
Estate of Davis, [1900] 1*. 330 ; 75 L. J. J». 91. 

1789. Executor becoming unfit— Lunacy super- 
vening before will proved.] -In the Goods of 
Siiarland, No. 1921, pn.s7. 

1790. Executor incompetent — Executrix a mar- 
ried woman — Husband not consenting.] — A married 
W’omari having been api)ointed sole extrix. A' 
universal legatee, her liusband olijected to Ihu* 
taking probate. Tlie ct., iind<ir sect.. 73, made the 
grant to her attorney. — Cekkke v. (h.ERKR (1881), 

(> P. D. 103 ; 50 L. ,J. P. t*>9, 78 ; 29 W. K, 823 ; 
Sill} nom. (h.ARKE v. Clahke, 45 ,). P. 588. 

See, now. Married Women’s Property Act., 1882 
(c. 75), s. 1 (2). 

1791. Executor abroad — Limited grant.] — hitkc 
Goods uj IJ EATON, No. 2093, post. 

1792. Bankrupt.] — In the Goods of Cooper, 

No. 18.50, post. 

1793. One of two on voyage to East Indies 

— Other executor a lunatic.] — In the Goods of 
Lewis, No. 1780, ante. 

1794. & unfitted by position & character.] — 

In the Goods oj Samson, No. 1780, ante. 

1795. No intention to return.] — An exor., 

before the death of testator, left the country under 
an assumed name, having sold all his effects, lie, 
there was reason to believe that he did not intend 
to return : — Held : administration with the will 
annexed might be granted to tesLator’s widow, 
who was the solo beneficiary, without requiring 
the exor. to be cited. — In the Goods q/ Crawshay, 
(1893] P. 108 ; 02 L. J. P. 91 ; 08 L. T. 200 ; 41 
W. H. 303 ; 1 K. 477. 

1796. Departure in embarrassed cir- 

cumstances -Steps taken towards probate.]^ — 'Phe 


exor. named in a will took some steps towards 
obtaining probate, but, after drawing a sum of 
£25 from the estate on account of costs, appeared 
to have departed from tlie country in embarrassecl 
circumstances, leaving no address. & apparently 
with no intention of ivturning : — Held : although 
the esfRte was of substantial value, administration 
witli tJio will annexed might bo granted, upon 
motion, under sect. 73, to one of the persons named 
as residuary legatees without notice to the exor. — 
In the Goods of Massey, [1899] P. 270 ; 08 L. ,7. V. 
127 ; 81 L. T. 493. 

1797. Departure in fear of criminal pro- 

ceedings.] — A solo exor. appointed by testatrix’s 
will fled the country under fear of criminal pro- 
(ieedings seven years before testatrix’s doatli & had 
not since been heard of. On the application of 
one of two residuary legatees, with the consent of 
the other, the exor. was passed over without cita- 
tion, & administration witli the will annexed 
made to appet. — lie Williams, [1918] 1\ 122; 
87 L. J. P. 5b ; 119 L. T. 494 ; 02 Sol. Jo. 309. 

1798. Urgent need for representation to 

estate.] — U])on an application for administration 
with tlie will annexed it apix^vired that testator by 
his will liad appointed two exors., & made hi.s 
daughter, a minor, his sole legatee*. Of tlie two 
(‘xors. one was dead, the otJier at/ the tim(» of 
te.stator’s death w^as in Brazil, ilio date of liis 
return b(‘ing uncertain. "Jiio next of kin of the 
minor eitlier renounced or wtto residt^nt out of 
the jurisdiction. Uhe ct., iqion proof that therti 
was urgent n(‘(*d of immeiliate administration, 
made a grant to thi» paternal aunt of tlie minor, 
whom sh(‘ liad elecl-(‘d lie*!* testamentary guardian. 

In the Goods of lUrnoRnEE (1SS9), 14 P. 1). 39 ; 
58 L. .L \\ 38 ; (M) J.. T. 838 ; 53 J. I>. 231 ; 37 
W. H. 410. 

1799. - .] — Tt^siaior by his will nomi- 
nated tw^o t‘Xor8., both of whom at the time of his 
deatli werci resuhinl out of the IJniti^d Kingdom. 
Tlie will contained a jiaragrajih rejciuesting It., 
tlu5 jmrtntir of one of the exors., to act for him in 
the event ot his absomre*. It app(^a^ed that thoi*(^ 
was urgent ne(5cssity for the appointment of an 
administrator of est ate of dticeased : — Held : 
administration with the will annexed might be 
granted to It. under Court of Jhobato Act, 1857 
(c. 77), H. 73, until such time as one or other of the 
exors. should come prove the will. — In the Goods 
o/Taylou, 11892|P.9(); 01 L. J.l».93; 00L.T.200. 

1800. .] — Wh(U‘e tlif^ (ixor. appointed 

under a w'ill was out of the jurisdiction, Afc where 
there were urgent matters in connection with the 
c.state of deceased testat/or that requircid irnmiHliato 
att(intion, the ct. madij a grant of letters of ad- 
ministration with the will annexed to the widow 
of testator, who was th(i sole benefleiary. — In the 
Goods o/ Wohlgemuth (1910), 54 Sol. Jo. 400. 

1801. In territory In enemy occupation.! — 

In the Estate of KiUiMEWHKY, No. 1070, ante. 

1802. Whether presumed — Disappearance 

shortly before testator’s death — 6c issue of warrant 
for arrest.] — A testator appointed a sole exor. The 
exor., shortly before testator’s death, disappeared, 

6c a waiTant for liis arrest had been issiKid, but his 
whereabouts was unknown : — Held : though ri'si- 
dence abroad could not be presumed, the exor. 
might be passed over without citation,^ 6c ad- 
ministration with the will annexed might bo 
granted. — In the Goods of Wrioht (1898), 70 
J.. T. 473. 

C. Inteslate's Estate Insolvent, 

See Sub-S(N*<.. 5, K. {h), post. 
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Sect, 11 . — Letters of administration generally : Sub- . 
sect, 5, D. (g), jb) jc),] 

D, Special Circumstances for Exercise of Discretion. 

(a) Person Entitled Abroad, 

See the note at the head of this sub-section. 

1803. Urgent need for representation to estate.] — 
B. died a widower <fe intestate, his only son & the 
sole person entitled in distribution was residcnl- 
in Australia. A legal representative being re- 
quin^d immediately for the preservation of the 
])roperty, administration for the use & benefit of 
the son was granted to his father-in-law under 
above sect . — In the Goods of Jones (1858), 1 Sw. I 

Tr. 13 ; 27 \u J. P. & M. 17 ; 30 L. T. O. S. 
311 ; 0 W. K. 270 ; 104 E. K. 007. 

1804. .] — 7?i the Goods of (Jooke, No. 1777, 

ante, 

1806. Estate perishable.] — Where the estate 

of an intestate was perishable, & the next of kin 
were in Australia, the ct., under above sect., 
granted administration for tlie use Sc benefit of 
the next of kin . — In the (^oods of Young (180()), 30 

E. J. P. M. 80 ; 15 L. T. 440. 

Jnnotaliun Folld. In the doods o/Tluaima (1873), 28 L. T. 

(J77. 

1806. Only adult next of kin abroad.] — A. 

di(id iniostat^e, leaving four children, of whom one 
was of age, but was abroad , & the other three were 
minors. An immediate grant of administration 
being necessary, the ct., under above sect., granted 
administration to the duly elected guardian of tlie 
minors for their use & benefit, limited until one 
of the (diildren should apply for a grant . — Jn the 
Goods of Burgess (1803), 4 Sw. & Tr. 188; 32 
\u P. M. A. 158 ; 0 L. T. 80 ; 9 Jur. N. S. 
553 ; 11 W. 11. 087 ; 104 E. K. 1488. 

1807. Grant to guardian of infants entitled in 
distribution.] — In the Goods o/8ee, No. 1900, post, 

1808. Communication cut oil’ by blockade — 
Property not perishable.] — A. died in England in- 
testate, leaving two childi’en, the only persons 
cuititled to her elTects, who were resident in 
(ieorgia. She left money in the funds & in a 
savings-bank, a small sum due to lier, & a little 
furniture. The ct. refused to make a grant to B., 
her nephew, for the use Sc benefit of her children, 
although communication with her children from 
England was cut oH by reason of the blockade of 
the southern ports of the States, on the ground 
that tlie property was not perishable, & that there 
were no special circumstances to justify the ct. 
in depaiting from the ordinary practice. — 7n the 
(foods of Write (1802), 2 Sw. & Tr. 457 ; 31 
E. .1. P. M. & A. 101 ; 0 L. T. 102 ; 20 J. P. 003 ; 
10 W. B. 430 ; 104 E. B. 1074. 

1809. .]— 7n the (Joods of Wyckofp, No. 

1927, post, 

1810. Grant limited in time— Until application 
by or on behalf of next of kin.] — At the time of the 
death of an intestate his only next of kin was in 
New Zealand. The ct., upon being satisfied that 
an immediate representation was necessary for the 
preservation of the peraonal estate, made a grant 
of administration to the sister of intestate, under 
above sect., for the use & benefit of the next of 
kin, limited until such time as the grant should be 
made to the next of kin or his lawful attorney, & 
ordered the administratrix to give justifying 
security . — In the Goods of Oholwill (1800), L. R. 

1 P. & D. 192 ; 85 L. J. P. Sc M. 75 ; 14 E. T. 
338 ; 30 J. P. 047. 

Annotations : — ^Folld. In the Goods of Young (1868), 36 


L. J. P. & M. 90 ; In the Goods of Thomas (1873). 28 

L. T. 677. 

1811. Representation to estate of married woman 
— Widower abroad but address unknown.] — ^A 

married woman died in 1859, intestate, her husband 
her survi\dng. There were no children of the 
marriage. The husband, since the death of his 
wife, had resided abroad, & was indebted to the 
mother of his deceased wife in £122, for which 
sum a judgment had been some time obtained 
against him by default. Under the will of a third 
person deceased was entitled to a legacy of £100, 
" independent of her husband. Sc payable on the 
death of her mother.” The husband, whose 
address was unknown, liad not liad notice of the 
present ai)plication. On motion for administra- 
tion to the mother, of ilie personal estate of de- 
ceased : — Held : sulTicient gi’ound had not been 
laid for the grant under above sect, to the exclusion 
of the husband. — In the Goods of Oarot (1865), 5 
New Bep. 32 1 . 

1812. Separate estate.] — The ct. made a 

grant, under above sect., by reason of the “ special 
circumstances ” of the case, in respect of a married 
woman’s sei)araie estate, in favour of her father, 
passing over lier husband, who was out of the 
country, witliout requiring him to be cited . — hi 
the (/oods of Jinx (1892), 00 L. T. 380 ; 50 J. P. 
297. 

Annotation : — N.F. In the Goods of White (181)2), 00 L. T. 

801. 

1813. Grant in respect of real estate — Heir-at- 
law abroad & address unknown.] — Notwithstand- 
ing Ijand Transfer Act, 1897 (c. 05), s. 2 (4), & the 
fact that the heir-at-law of an intestate had not 
been cited, the ct. granted administration under 
Eourt of l^robate Act, 1857 (c. 77), s. 73, to one 
of the next of kin, the heir-at-law being abroad Sc 
his address being unknown. — In the (hods of 
Blenkinsop (1901), 49 W. R. 330 ; 45 Sol. Jo. 
240. 

1814. Persons entitled alien enemies.] — In the 
Estate of Schiff, No. 1907, post, 

1815. Next of kin of alien enemy resident abroad 
— Grant to British subject as attorney.] — In the 

Estate of Grundt, In the Estate of Oetl, No. 1908, 
post. 

1816. Next of kin in territory in enemy occupa- 
tion.]— 7n the Estate of Krkjewsky, No. 1070, 
ante, 

1817. Necessity for citation or notice.] — In the 

Goods of Cooke, No. 1777, ayite, 

1818. Real estate.] — In the Goods of 

Bi.enkinsop, No. 1813, ante, 

(h) Person Entitled Missing. 

See the note at the head of this sub-section. 

1819. Grant to creditor.] — Where the next of 
kin of an intestate were two nephews, who could 
not be traced, nor anything be ascertained as to 
them, the ct. granted administration to a creditor, 
under above sect., by reason of the “ special 
circumstances ” of the case. — In the Goods of 
Currie (1893), 57 J. P. 745. 

1820. Whether absence abroad presumed — 
Disappearance of executor shortly before intestate’s 
death — & issue of warrant for arrest.] — In the Goods 
o/ Wright, No. 1802, ante, 

1821. Question of survivorship doubtful.] — 
Where the presumption of A.’s death arose from 
the fact that he had not been heard of for seven 
years, & there was no evidence that he was ever 

\ married or had left a will, & his father died before 


PART II. SECT. 11, SUB-SECT. 5.— 
D. (b). 

18211. Question of survivorship dovbi’ 


ful. ) — The ct. will not grant administra- 
tion to the goods of deceased who left 
surviving several children & next of 


kin, supposed to be dead, but will 
require the party applying to take out 
in the first instance a grant to one of 
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the expiration of the seven years, the ct., on 
account of the impossibility of ascertaining 
whether or not A. had survived his father, unde] 
above sect., granted administration to the next oi 
kin of A., without requiring administration to bo 
taken out to his father. — In the Goods of Astetx 
(1860), 31 L. J. P. M. & A. 38 ; 24 J. P. 183. 

1822. .] — A., a bachelor, who had gone to 

Australia, had not been heard of for seven years. 
Ilis father died intestate about two years & five 
months before the expiration of the seven years. 
No personal representation had been taken out to 
the father. It being uncertain whether deceased 
died before or after his father, the ct. granted 
administration of his effects to his sister as one of 
his next of kin, under above sect. — In the Goods oj 
Peck (1860), 2 Sw. & Tr. 506 ; 29 L. ,T. P. M. & A 
95 ; 2 L. T. 159 ; 164 E. R. 109.3. 

AnnoUtHon : — ^Folld. In the Goods of Ilarlinsr, f 11)00] P. 59. 

1823. .] — Wlien the father of deceased had 

deserted his wife twelve years ago gone to 
Australia, & had not been heard of for seven years, 
the ct. refused to presume that he had died at any 
given period within the seven years. Rut, under 
the circumstances, granted administration of the 
effects of his son, who had died within the seven 
years, to the mother, under above sect., without 
requiring her first to take out administration to the 
father. — In the Goods of Smith (18fJl ), 2 Sw. & Tr. 
508 ; 31 I.. .1. P. M. A. 182 ; 7 L. T. 103 ; 10 
W. R. 586 ; 161 K. R. 1091. 

AnmtUttion Reid. Uc lifiiluim’s Tiiisls (1^07), h. P. 4 Eq. 

410. 

1824 . Presumption of death “in or since.”] 

— Where a person who left no will was presumed 
to luive died “ in or since 1863,” iSs Ids father died 
in 1 866, also intestates the ct. made a grant under 
above sect, to a brother of the presumed deceased, 
no representative of the fathtjr’s estate having 
been appointed. — hi the Goods o/IlAUUNa, [1900] 
P. 59 ; 69 L. J. P. 32 ; 81 L. T. 791. 

1825 . Person entitled not heard of for fifteen 
years — Desertion by husband.] —In the Goods of 
SiioosMiTii, No. 1512, ante. 

1826 . Person entitled presumed dead— Not heard 
of for twenty-five years.] — Intestate died in 1898. 
His son, who, if alive, would be entitled to adminis- 
tration as sole next of kin, had married & left this 
country in 1872, & had not been licard of since. 
Intestate’s estate amount<^d to about £200. The 
ct. allowed a grandson of intestate, the issue of a 
deceased daughter, to take a grant of administra- 
tion undcii* above sect., without requiring the 
missing next of kin to be cited by advertisements : 
appet. to swear that he believed himself to bo the 
sole next of kin, & the sureties to his bond to justify. 
— In the Goods of Caixicott, [1899] P. 189 ; 68 
R. .T. P. 07 ; 80 J.. T. 421. 

Aniutialions : — Folld. In the Goods of Chapmau, [190H] P. 
192. Befd. In the Goods of Loveday, [1900] P. 154 ; 
In the Goods of JackBoa (1902), 19 T. L. U. 74. 

1827 . .] — In the Goods of Byrne, 

No. 1513, ante, 

1828 . Not heard of for eighteen years — 

Necessity for advertisements.] — A nephew applied 
for administration of his deceased aunt’s intestate 
estate. It appeared that he had an uncle, a 
brother of deceased. This uncle emigrated to 
Australia, some thirty years before, & none of his 
relatives had heard of or from him, for about 
eighteen years, when he was in poor circumstances. 
He would, if alive, be about seventy years of age, 

Biich children. — In the Goods of 
Galuoan (1866), 15 L. T. 146.— IR. 

». Person eniiUed presumed dead — 

Not heard of for twenty-six years .] — 


but appet. & another member of the family both 
swore that they believed him to be dead. The 
ct. refused the application, & intimated that, in 
all such cases, the best & safest course to pursue 
was to advertise the citation, & if no answer were 
received to the advertisements, the motion might 
then proceed. — 7n the Goods of Cutler (1892), 67 
L. T. 355. 

1829. Not heard of for sixteen years.] — In 

the Goods of Love, No. 8 43, ante. 

1830. Not heard of for sixty years.] — In the 

Goods 0 / Bowden (1904), 21 T. L. R. 13. 

1831. .] — In the Goods of Chapman, No. 

1779, ante. 

(c) Person ICniiilcd Unfit or Incapable, 

See the nol^j at the head of this sub-st'cUou. 

Unfitness of executor.]— Sub-sect. 5, B., 
ante, 

1832. Dissolute character.] — Testator bequeathed 
liis real & personal estate in two equal moieties 
to the children of his dc'oeased sisters. The exor. 
renounced, Ac the (diildren we're resident abroad. 
The sole surviving next of kin was another sister, 
to whom testator had left a Icgaey of ” one shilling,” 

who was heading a dissolute life. Ilnde'r tJie 
circumstances, the ct. made a grant of administra- 
tion with th(^ will annexed to a relative not 
interested, for ilie use Ac benefit of ilie minors until 
they should a])pear & take the* grant. — In the 
Goods of 9^homas (1873), 28 L. T. 677 ; .‘17 .1. P. 
359. 

1833. Grant in respect of real estate .] — In 

the Goods of Ahdekn, No. 1612, ante, 

1834 . Conviction for murder of intestate.]— The 
conviction of a liushand of the murder of his wih^ 
i.s a ‘‘ special (tircumstancM) ” wit lun abovti sect., Ac 
the ct. passed over the legal i)erHonal r(*presentfitive 
of the husband Ac granl(Mi administi'ation txi the 
estate of the intestate wife*, upon the application 
>f one of her next of kin. — I)i the Estate of Crippen, 
[1911] P. 108 ; 80 L. J. P. 47 ; 104 L. T. 221 ; 27 
T. L. R. 258 ; 55 Sol. .lo. 273. 

Annotations : — Apld. In the Kstate of Hall, Hall v. Knitrlil/ & 

liaxter, (1914] P. 1. Reid. Goyor r. Giiyt-r (1!>17), 116 

L. T. 322. Mentd. Mash v. Darlcy, [1914] 1 K. H. 1. 

1835. Unfitness through age.] A. died a 
spinster Ac intestate, leaving B., her motlier Ac 
next of kin, Ac C., her sister, together the only 
pei*son8 entitled in distribution to her personal 
estate Ac effects. B., tlie motlier, being aged Ac 
infirm, Ac presumably incapable of administering 
thfj estate, the ct. made the grant to O. imd(ir the 
above sect. — In the Goods of Olauke (1876), 4(1 
L. J. P. 16 ; 41 J. P. 58 ; 25 W. R. 82. 

Unfitness through infancy.] — See Hub-sect. 5, 
E. (c). 

1836. Mental incapacity — Person entitled a 
lunatic.] — M ile End Old Town (Utaudians v. 
Findlay, In the Goods of Findlay, No. 1893, post, 

1837 . ,] — jfi the Goods of Lewis, No. 

1786, ante. 

1838. Not so found— Grant to creditor.] 

— (1) A deceased testator loft a will whereby 
he appointed his wife sole extrix. Ac universal 
legatee. At the time of his decease she was a 
.unatic, not so found by inquisition, confined 
.n an asylum. By an order made under Lunacy 
Regulation Act, 1862 (c. 86), her niece was 
appointed her guardian to receive her income. ^ A 
creditor of the deceased extracted a citation calling 
upon the lunatic to accept or refuse probate. 

adininistmtion to the eon’s goods to 
issue without extracting a grant to 
the father.— /n the Goods of Lindley 
(1863), 9 L. T. 243.— IR. 


Where the father of the deceased had 
not been heard of for twenty -six years, 
& was believed to be long since dead. Sc 
deceased died recently, the ct. allowed 
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He served this citation on the guardian, who 
refused to allow him to serve it personally on the 
lunatic. The ct. made a grant of administration 
with the will annexed under Court of Probate Act, 
1867 (c. 77), s. 73, without requiring the citation 
to be personally served on the lunatic. 

(2) The ct. made a grant under above sect, to 
a partly secured creditor who was unable to realise 
his security. 

(3) The ct. dispensed with jjersonal service of 
the citation upon the lunatic, whose committee 
liad been duly served. — In the Goods of Atherton, 
[1892] P. 104 ; 01 L. .7. P. 134 ; 00 L. T. 207. 

1839. Grant to quasi-com- 

mlttee.] — The sole next of kin of a deceased 
intestate was a jierson “ not lawfully detained as a 
lunatic, & not found a lunatic by inquisition, but 
through mental infirmity arising from age incapable 
of managing her ailairs ” within Lunacy Act, 1890 
(c. 5), s. 110 (1). Her estatti was administered 
by a person appointed to act with a power of com- 
mittc^e under sub-sect. 2 of the sect. The (;t. made 
a general grant umhrr Probate Act, 1867 (c. 77), 
s. 73, f.o tli(^ person so appoint (id for tlie use & 
benefit of the next of kin. — Jn the Goods rf I^eese 
11894] P. 100 ; 03 L. .1. I\ 121 ; 70 L. T. 810. 

1840. & without means —Necessity 

for order under Lunacy Regulation Act, 1862 
(c. 86), s. 12.J — An intestate, wiiose property was 
under £1,000 in value, l<*ft no known relation except 
a sister who was of unsound mind, but liad not 
b(»en found so by inquisition, who had no ])ro- 
perty of her own. The ct. refused to grant adminis- 
tration under Court of Probate Act, 1857 (tj. 77), 
B. 73, for the use Ac benefit of the lunatic, to a 
stranger in blood, until appet. should obtain an 
ord(jr from tlie Ct.. of Ch. under Lunacy llegulation 
Act., 18(12 (c. 8(1), s. 12, reiidcTing the property 
of the lunatic available for lu'r maintxmance &; 
beiK'flb. — Itc Slumheuh (1805), 4 Sw. Ai Tr. 32; 
34 li. ,1. P. M. A6 A. 93 ; 12 L. T. 582 ; 1 1 ,lur. N. 8. 
390 ; 13 VV. II. 090 ; 101 E. U. 1420. 

Seff general ly, Jatnatk’S. 

id) Person LntUled Bankrupt. 

See tlui note at the h(*ad of tliis sub-section. 

1841. Sureties dispensed with — Grant to ofllclal 
receiver.) —Tlie ct. made a grant of administration 
und(^r Court of Probate Act, 1857 (c. 77), s. 73, 
in respi^ct of t.he personal estate? A: efi'ects of a 
marri(jd woman who had died intestate, leaving lior 
husband surviving, upon the applicuition A. in 
favour of the ollicial receivtT in her husband’s 
bkpey.. &. dispemsed with tlie usual sureties. — 
In the Goods o/ T hacker (1890), 51 J. P. 759. 

1842. Grant to trustee in bankruptcy-^ 

Where ofllclal receiver trustee.] — The right to a 
grant of administration of an undiscluirged bkpt. 
vests under Bankruptcy Act, 1883 (c. 52), in Ids 
trustee in bkpey. without citing the bkpt., &, if 
the ollicial receiver is the trustee in bkpey., without 
sureti(i8, the grant will be made under Vt. of 
Probate Act, 1857 (c. 77), s. 73.— /a, the Goods of 
Bowron (1914), 84 Ju ,7. P. 92 ; 112 L. T. 478 ; 
59 Sol. .To. 108 ; [1916] IT. B. B. 78. 

(e) Intestate Deserted by Husband. 

See tlie note at the liead of lids sub-section. 

1843. Husband not heard of for many years — 
6c presumed dead.] — In the Goods of Shoosmith, 
No. 1512, ante. 

1844. ,] — In the Goods of Byrne, No. 

1513, nn/c. 


Administrators. 

1846. .] — In the Goods of Bowden 

(1004), 21 T. L. B. 13, 

See, also, Sub-sect. 4, E. (c), ante, 

( f ) Consent of Parties Interested, 

See the note at the head of this sub-section. 

i. In General. 

1846. General rule.] — The consent of all the 
persons interested is not a sufficient ground for 
departing from the general rules as to grants of 
administration. The ct. therefore refused to make 
a joint grant under Court of Probate Act, 1857 
(c. 77) , s. 73, to two of the persons interested in dis- 
tribution, Ac to a nominee of the next of kin, & 
all the persons interested concurred in the applica- 
tion. — In the Goods of Richardson (1871), L. R. 
2 P. Ac I). 244 ; 40 L. .7. P. Ac M. 30 ; 25 L. T. 384 ; 
35 J. P.792; 19 W. R. 979. 

Ann-otaii.ytiH : — Apld. Teagrue r. Wharton (l?.7l), L. TJ. 2 

P. tfi I). ; In the Goods of Halo (1874), L. H. 3 P. & D. 

207. 

1847. .] — (1 ) 'I'lie mere fact that the person 

who would be entitled to administration desires 
that some other person should take tlie grant, 
does not constitute such a special state of circum- 
stances as to justify a grant under Court of Pro- 
bate Act, 1857 (c. 77), s. 73. In such a case the 
proper (iourse to be adopted is for the person 
entitled to administration (.o take the grant, Ac 
then appoint his nominee) to act as his or Jier 
attorney. 

(2) The will of deceased having been set aside 
by I'eason of an informality in the execution, the 
widow Ac children entered into an arrangement 
by deed to carry out the intention of deceased as 
(contained in such will, notwithstanding its in- 
formality. The ct. refused to grant administra- 
tion to the exors. named in the will under above 
sect., as th(‘ nominees of the parties interested in an 
ini^^stacy, they themsefives having i\o interest in 
the property of d(*.c(*ased. — In the Goods of Hale 
( 1874), L. R. 3 P. Ac 1). 207 ; 41 L. .1. P. Ac M. 45 ; 
31 L. T. 799. 

AnnotdtioNS : — As to (2) Distd. In the Estate of Wafkin, 

Whitlai’k r. White, IlDl.jJ J». 21. Refd. In the Goods of 

J*otter, Putter V. i*otter, P. 2(ir>. 

ii. Grant to Sole Nominee. 

1848. Whether granted — Persons entitled aged 
& infirm.) — A. died inL‘stat(s leaving an aged 
uncle Ac aunt, the only person.s entitled in dis- 
tribution. At t-heir desire administration was 
granted for tlu'ir use Ac bemefit to their son on the 
sureties justifying. — In the Goods of Roberts 
(1858), 1 Sw. A:. Tr. 04; 31 L. T. (). S. 11 ; 0 
W. R. 400 ; 104E. R. (i31. 

Annotation : — ^FoUd. In the Estate, of Davin, fI!U)0] 1\ .3.30. 

1849. .] — Under Court of IVobate Act, 

1857 (c. 77), s. 73, administration of the estate Ac 
efi’ects of an intestate was granted to the nominee 
of the pt'Fsons entitled to t he grant with the consent 
of all the parties interested, Ac the administrator 
was not required to give justifying security. — 
In the Goods of Graves (1801), 25 ,1. P. 440. 

1850. Legatee— Estate small — Next of kin 

consenting.] — Dec'eased executed a will in which 
she appointed an exor. who subsequently became 
bkpt., Ac loft this country for Australia. The 
property being small, on the consent of the next 
of kin t he ct. granted administration with the will 
annexed to one of the parties interested under it, 
by virtue of the authority given by Court of Pro- 
bate Act, 1857 (c. 77), s. 73. — In the Goods of 
Cooper (1809), I^. R. 2 P. Ac D. 21 ; 39 

L. J. P. Ac M. 8 ; 21 L. T. ,590 ; 34 .1. P. 23. 

.4iino/«]iion ; — Elzpld. In the Goods of Ma«s<»y (1899), 81 

J..Vr.l4U.3. 
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1851. Nominee without interest.] — The | applied for by an individual who had, under no 

ct. will grant administration, with the consent of circumstances, an interest therein : — Hdd : there 


all the parties interested in the property of deceased, 
to their nominee who takes no interest in the 
property himself . — Parbell v, Brownbill (1864), 
3 Sw. & Tr. 467 ; 33 L. .1. T. M. & A. 185 ; 28 
J. P.695; 10 Jur. N. S. 593 ; 104E. R. 1356. 

Annotations: — ^Ezpld. In the Hoods of Blako (1860), 3"» 

L. .1. P. & M. 91 : Tcagiio r. Wliarton (1871), L. R. 2 

P. & 1). 360. Reid. In the Hoods of Kichardson (1871), 

L. K. 2 P. &: 11. 244 ; Jn Vie Hoods of J*otter, Pottor v. 

Potter, [1899] P. 265, 

1852. .] — The ct. refused to grant an 

administration of the eflects of deceased, under 
Court of Probate Act, 1 857 (c. 77 ), s. 73, to a person 
not having any interest in the estate, merely 
because the next of kin had agreed to renounce in 
liis favour . — In the Goods of Blake (1866), 35 
h. .T. P. & M. 91 ; 11 L. T. 769 ; 14 W. R. 1021. 

1853. .] — If the next of kin of deceased 

are unable to agree amongst themselveis which of 
them shall take administration of his estate, 
are all willing that such administration shall be 
granted to a nominee w’ho has no interest therein, 
tliat will not be a special circumstance to justify 
the ct. in making a grant to such nominee under 
Court of Probate Act, 1857 (c. 77), s. 73 . — Teaoue 
A: Ashdown r. Whabton, In the Goods o/ J effries 
(1871), L. R. 2 P. & I). 360 ; 41 1.. J. P. & M. 13 ; 
25 L. T. 764 ; 36 J. P. 21 ; 20 W. R. 214. 

Atnioiniions : — Apld. In the Hoods of HiiU' (1H7I), L. K. 3 

J*. He D. 207. Refd. Jn the Hoods of I'oltcr, Potter v. 

J ‘otter, 11899] P. 265. 

1854. .J — Under an intestacy, the 

sole properly to whicli deceased was entitled 
consisted of a one-third undivided sliare in c<‘rtain 
leaseholds under the will of her grandfather, of 
wJiose estate deceased’s brother, j)res(‘nt appet., 
was adniini.stralor de bonis non A liimsclf entitled 
to another one-third undivided share. The soh^ 
next of kin renounced, 6c 11k‘ husband <>f a deceased 
next of kin also renounced, 6c expr<‘ssly consented 
t-o the brother taking a grant, which was requirc*d 
in order t-o complete the title on sale of the lease- 
holds in <pu\stion : — Held : no “ special circum- 
stances ” iiad been shown for invoking the aid 
of (V)urt of Probate Act, 1857 (c. 77), s. 73, the 
application by tJie brotlnu’ for adinini.stration 
must be rc'fused . — In the Goods of Brotherton, 
11901 ] P. 139 ; 70 L. ,7. P, 33 ; 81 L. T. 330. 
Annotation : — Distd. Jn ihi J^Jstale of W at kin, Whitlurk v, 

W hite, [191.51 J‘. 21. 

ScPy generally, Sub-.sect. 3, 1)., anlc, 

1855. Partner of deceased nominee — 

Grant de bonis non.]— Jin*, ct. having, with the 
constant of all parties interest<‘d in the estate of 
(h^ceased te.stator, made a grant of administration 
with tlic will annexed to a strang(*r, as the nominee 
of such j)arties, on the ground {infer alia) tliat }je 
had a sp(*cial knowledge of the business of deceased, 
subsequently, on the death of such administrator, 
made a grant de bonis non to his partner. — In the 
Goods of PoTi'ER, Potter v. I’o^ri'Eu (1900), 69 
L. J. 53 ; previons proceedings, |1H99] 1\ 265. 
Annotation Jn the Estate of W’utkiii, W'hltlark v. 

White. [1915J J*. 21. 

1866. Executors under wili set aside 

for informality — Adoption of will by persons 
entitled In distribution.]— /n the Goods of Hale, 
IS’o. J847, ante, 

1857. With a view to avoiding litiga- 

tion — Part of terms of compromise.] — A doubt hav- 
ing been raised as to the legitimacy of the sole 
next of kin, a deed was entered into by the parties 
interested for the distribution of deceased’s pro- 
perty amongst themselves in certain proportions, 
6c it was a part of the arrangement that administra- 
tion of the personal estato of deceascnl should 7>e 


were special circumstances in the case which 
authorised the ct. to grant such administration 
to the person designated under Court of Probate 
Act, 1857 (c. 77), s. 73 . — In the Goods of lIoPKiNS 
(1875), L. R. 3 P. & D. 235 ; 44 L. ,7. P. A' M. 42 ; 
33 L. T. 320 ; 39 J. P. 696. 

Annotation : — ^Folld. Jn the Goods of MlnshiiU (1889), 61 

L. T. 257. 

1858. .] — Doubts having 

arisen as to the legitimacy of t^he person claiming 
to be next of kin, it w^as agrt»ed between the persons 
interested in the estate of the intestate, t hat such 
claimant should apply for a grant of adminis- 
tration under Court of Probate Act, 1857 (c. 77), 
8. 73, & that the c'state should afterwards be 
divided between them & the claimant : — Held : 
there were “special circumstances” to warrant 
the ct. in making a grant to the person applying 
in pursuance of the agreement, — /n the Goods of 
Minsiiull (1889), 14 P. J). 151 ; 58 L. J. 1*. 
69 ; 61 L. T. 257 ; 38 W. R. 80. 

1859. .] — Where all parties 

interested in the estate of deceased had (*ntered 
into a compromise, with a view to putting an end 
to all further disputes & litigation, upon the basis 
that B., a stranger in blood, wdio liad been employed 
by deceased in auditing his accounts, should apply 
for 6c obtain a grant of letters of administration 
with the will 6c codicils annexed, the cl., upon 
his application, 6c subject to tl»e consents of all 
the j)erson8 interested in th(*- (‘state, 6c subject 
to an affidavit of the Ht-ness of the proposed 
administrator being filed, made the grant t-o liim 
under Court of Probate Act-, 1857 (c. 77), s 73. — 
hi the (foods of Poiter, J^oiteh v, l\)rrKR, ( I899j 
P. 265 ; 68 L. J. I*. 97 ; 81 \j. T. 231 ; subsequent 
proceedings 0900), 69 L. .1. J\ 53. 

Annotation : — CODSd. in the Estate of W'litUIn, W'liltlark r. 

White, [19I5J 1‘. 21. 

iii. Joint Grayds, 

1860. Widow & person without interest Person 
conversant with testator’s business.] — In the Goods 
o/BROWNiN(J, No. 1549, ante. 

1861. Next of kin & person entitled in distribu- 
tion.] — In the Goods of Crundy, No. 1775, ante. 

1862. Nominee of next of kin & persons entitled 
in distribution.] — I n the Goods of ItK.'llARDSON, No. 

1863. Nominees of sole executrix & universal 
legatee — On ground of ill-health.] — In the Estate of 
Davis, No. J788, aide, 

1864. Brother 6 l nephew -Consent of flve of 
eight remaining nephews & nieces— Remainder 
abroad.] — A widow ditul intestate having a brotlKU* 
He nine miphews A:- nieces. Three of her luiplujws 
6c nieces w(*ni in Australia, hut, th(.‘ oth(‘r six 
eonstmting, the ct., under CouH of J’robata Act, 
1857 (c. 77), s. 73, inadt^ a grant of administration 
to the brothcjr & one of the ncqihews . — In the Goods 
of Walsh, [18921 P. 230 ; sub nom. In the Goods of 
Wash, 61 7.. J. P. 123 ; 67 J.. T. 355. 

{g) Other Special Circunislanccs, 

See the note at the head of this sub-S(Jction. 

1865. Intestate a fraudulent trustee— Grant to 
substituted trustees.] — A., who di<id iriUjstat/c, was 
one of the exors. 6c trusU^es of his father’s will, 
6c applied to his own use considerable sums, irnil) 
of the trust funds, which came into his hands as 
trustee. A renunciation 6c consent having been 
filed by the next of kin, Uhj ct. granted, under 
Court of Probate Act, 1857 (c. 77), s. 73, adminis- 
trathiti of the personal (*stat<? 6c effects of deceased 
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to B. & C., the substituted trustees under his 
father’s will. — in the Goods of Bond (1875), 44 
L. J. P. & M. 41 ; 33 L. T. 71 ; 39 J. P. 664 ; 23 
W. R. 507. 

1866. Intestate guilty of embezzlement.] — Intes- 
tate was a clerk in the treasurer’s oflice of the 
(jorpn. of 11. Tlie borough treasurer had admitted 
that he had been guilty of embezzling a large sum 
of money belonging to the corpn., & it was also 
sugg(;sted that money was due from deceased to 
the corpn.: — Jfcld : there were no “special 
(arcumstances ’’ within Courts of Probate Act, 
1857 (c. 77), H. 73, to justify the ct. in passing over 
the widow granting administration of the estate 
to a third jierson. — W elds v. Brooic (1877), 25 
W. Jt. 463. 

1867. Mother renouncing -Mother’s second hus- 
band abroad.] — 3’he rnothcjr of intestate being 
willing to renounce h(^r l iglit to a grant of adminis- 
tration, it lier husband being in Australia, the ct., 
without r(‘.quiring tlie renunciation of her husband, 
])assed Inr over <te made the grant to intestate’s 
sister under Oourt of l*roIjat.(i Act, 1857 (c. 77), 
H. 73.— /n the Goods e/" Llanwarne (]8(}6), Ti. K. 1 
P. ifc I). 306 ; 36 L. J. J‘. & JVl. 25 ; 15 L. T. 193 ; 
;{l J. P. 552. 

1868. Assets remitted by foreign administrator 
for distribution.] — l)(H!eased liaving died in India, 
his property was administered by the Adminis- 
trator-Gemu'al t/h(U’(;, who i)aid one? moiety of tlie 
a.vailabl(i funds to the widow, who was resident in 
India., transmitted tiio other moiety to this 
c.ountry for distribution amongst the parties 
entithid tliei*eto at tlie time of decc^ased’s death. 
’Phe ct., under (Jourt of Probate Act, 1857 (c. 77), 
s. 73, grantiul admin ist.i'afion of the goods of de- 
ceased to one of such yiart.ies limit ed to the property 
transmit.ted to this country by the Administrator- 
General. — In the Goods of Hughes (1873), L. R. 3 
P. & 1). 140 ; 43 \j. J. P. M. 31 ; 29 L. T. 377 ; 
37 J. P. 792. 

1869. Deceased a sole trustee — Will not proved — 
Grant limited to trust fund to representatives of 
beneficiary.] — 9^he surviving trustee of a fund 
b(iing dead, ^ no one liaving been apyiointed to 
administer his estate, tin? next of kin having 
failed, after citation, to have his will proved, the 
ct-. made a grant, of admin i.stration, under C-ourt 
of Probate Act, 1857 (c. 77), s. 73, limited to a 
sjx'cifh! fund, over which tlu» deceased tenant for 
life had yiower to dispose, did dispose by her will, 
(to by the will appoint/cd appets. (‘xors. — In the 
(foods 0/ Price (1892), 67 1.. T. 503. 

1870. Testator without known relatives except 
widow— Subsequent death of widow leaving a son.] 
— J. died on Aug. 1, 1889, without known relative's, 
h'aving a duly executed will of July 8, 1889, 
revoking former wills ito bequeathing live leasehold 
iiousos, which were said to constitute his whole 
estate. There was no residuary clause in the will 
B. was appointed sole, exor., but. there was some 
doubt as to the exact intei'est of B. or of testator’s 
widow in the live houses. B. died int.est.ato, 
without proving the wiH. llis widow E. took out 
administration to his estate, but died before 
applying for administration with the will aimexed 
to J.’s estate. The widow of J. enjoyed the rents 
of the houses until she died, on Dec. 20, 1891. 
She left a will, wdiich was proved by her son C. 
who, with others, entered into an agreement with 
E. for the latter to administer & distribute J.’s 
property. E. having died, C. moved for adminis- 
tration. The Queen’s Proctor had been duly 
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cited : — Held : although C. was not legally entitled 
to represent E. or B., the case disclosed such 
“ special circumstances,” as enabled the ct. to 
make a grant, under sect. 73, to O., with the will 
of July 8, 1889 annexed, in respect of J.’s estote, 
limited to the five houses, in terms of an intima- 
tion from the Queen’s Proctor. — In the Goods of 
Jackson, [1892J P. 257 ; 61 L. J. P. 126 ; 67 
L. T. 827 ; 56 J. P. 457. 

1871. Persons entitled alien enemies — Grant to 
attorney appointed before outbreak of war.] — In 

the Bsiate of Koenigs, No. 1 924, post 

1872. .] — Where a German domiciled in 

Germany died entitled to a debt from an English 
firm due before the war, which under the provisions 
of the Treaty of Peace Order, 1919, can only be 
paid through the Clearing Oflice, & that debt is 
his only asset in England, administration to his 
estate, confined to that debt may be granted to the 
Controller of the Clearing Office under Court of 
Probate Act, 1857 (c. 77), s. 73, without notice 
to any other persons. — In the Estate of Bluhm, 
[1921J P. 127 ; 90 L. J. P. 94 ; 124 L. T. 829 ; 37 
T. L. R. 108 ; 65 Sol. Jo. 136. 

1873. Limited grant ad colligenda bona — 

To Controller of Clearing Office.] — Where a German 
domiciled in Germany dies entitled to a debt from 
an English firm due before the war, which, under 
the yiro visions of the Treaty of Peace Ord., 1919, 
can only be paid through the Clearing Office, 
administration ad colligenda bona limited to that 
debt m«ay be granted to the Controller of the 
(Clearing Ofiicc in the princiiial probate registry, 
without motion to the ct. — Jn the Estate of May, 
In the Goods of Buschb, 11922] P. 33, n. ; 91 
L. J. P. 62 ; 126 L. T. 385, n. ; 38 T. L. R. 210. 

E. To Whom Grant may he made. 

See, now, Supreim^ Court of Judicature (Con- 
solidation) Act-, 1925 (c. 49), s. 162. 

(a) In General, 

1874. Only to persons not otherwise entitled.] — 

In the (foods of Smith, No. 1774, ante, 

1875. .J — In the Goods o/ Corser, No. 1538, 

ante, 

1876. Person entitled in another character.] 

— Jn the Goods of Fairwkatuer, No. 1750, ante. 

Where testator dies possessed of real estate.] — 
See Nos. 1612, 1643, ante; Land Transfer Act, 
1897 (c. 65), s. 2 (4) (repealed by Law of Property 
Act, 1922 (c. 16), s. 156 (11)) ; Supremo Court of 
.Judicature (t’onsolidation) Act, 1925 (c. 49), s. 162 ; 
Administration of Estates Act, 1925 (c. 23), s. 46. 

(6) Creditors, 
i. In General, 

1877. When discretion exercised — Insolvency dis- 
puted.] — Tlie ct. will not exercise the power con- 
ferred on it by Court of Probate Act, 1857 (c. 77), 
s. 73), by passmg over a person entitled to a grant 
of administration in favour of a creditor, when the 
fact of the insolvency of the intestate is disputed. — 
Jn the Goods of Uawke, Hawke v, Wedderburne 
(1868), L. R. 1 P. (to 1). 594 ; 37 L. J. P. & M. 33 ; 
18 L. T. 336 ; 32 J. P. 583 ; 16 W. R. 712. 

1878. Death of sole person entitled without 

administering — Consent of representative.] — Where 
a person, being the sole party interested in, & the 
sole party entitled to represent, the estate of a 
deceased person, died without having taken out a 
grant to such person, & his personal representa- 
tive had filed a renunciation a consent to the 
grant being made to a creditor of the party so 
originally interested & entitled to the grant, the 
ct. made the grant to such creditor under Court of 
Probate Act, 1857 (c. 77), s. 73. — In the Goods of 
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Pbaseb (1807), L. R. 1 P. & D. 827 ; 30 L. J. P. 

6 M. 63 ; 16 L. T. 154 ; 31 J. P. 407. 

1879. Estate insolvent.] — The estate of a 

deceased intestate being insolvent, the ct. granted 
administration to a creditor imder Court of Probate 
Act, 1857 (c. 77), s. 73, without requiring that one 
of the next of kin, who was in New Zealand, should 
be cited. — In the Goods of Durham, Meek v. 
Durham (1871), 24 L. T. 73 ; 35 J. P. 311 ; 19 
W. R. 391. 

1380 , Insolvency alleged — Next of kin unfit 

to administer.] — Where deceased, a paper manu* 
facturer, was alleged to be insolvent at the time 
of his death, & his next of kin was a woman in a 
low position of life, & quite unfitted to carry on 
or wind up the business, the ct., under Court of 
J’robate Act, 1857 (c. 77), s. 73, granted administra- 
tion to a principal creditor, who applied for the 
same with the sanction of other creditors. — In the 
Goods of Farrands (1876), 1 P. D. 439 ; 24 W. R. 
1018. 

Annntaiions : — Distd. Wells r. lirook (18771, 2a W. U. 

403. Expld. In Ihc Goods o/ Middlctou (1888), 58 L. J. 1*. 

28. Consd. In ihc Goods of JShiiiey (1892), 00 L. T. 590. 

1881. Person primarily entitled refusing to 

apply.] — J. W., entitled to the property of his wife, 
E. W., wlio predecetised him, became indebted t*o 
tli(i estate of J. P. The estate of E. W. afterwards 
became entitled to a share in the residuary estate 
of J. P. Tht* executrix of J. W. refused to take 
out lt^tlers of administration to E. W.’s (estate, ik 
a grant, was nec(*ssary to enable the creditors of 
.1. W. to obtain E. W.’s sliare of tlu^ residuary 
estate in satisfaction of t-beir d(?bt. I'iie ct. 
granted, undcT C\mrt of Probate Act, 1857 (c. 77), 

H. 73, administration of the (*state of E. W. to a 
creditor of J. W . — In the Goods of Wexsley (1882), 

7 P. 1). 13; 51 L, J. P. 21 ; 40 J. i». 201 ; 30 W. R. 
431. 

1882. Next of kin missing.] -hi the Goods 

of Currie, No. 1819, anfc, 

1883. No ascertainable relatives -Urgent 

need for representation.] — Where an intestate, wlio 
liad stated, during his lifetime, that he had no 
relat ives [<k whose estate was small ^ next of kin 
had b(*en advertised & inquiied for without, result], 
died pending proceedings instituted on his behalf 
for iIh* recovery of a sum due to him, leaving 
iissets rt*quiring iminediatt^ att(*ntion A sundry 
debts owing, tlio ct. granted administration to 
a creditor, passing over the next of kin, if any, 
under Court of Probate Act, 1857 (c. 77), s. 73. — 
In ihc Estate of IIeerman, [1910] P. 357 j 80 
L. J. 1\ 7 ; 103 L. T. 810 ; 27 T. L. K. 51 ; 55 
8ol. Jo. 30. 

1884. To whom grant made — Nominee of bulk 
of creditors preferred to small creditor.] — The 

next of kin having renounced, the ct. granted 
administration, under Court of Probate Act, 1857 • 
(c. 77), 8. 73, of the personal estate effects of an 
insolvent intestate to a stranger nominated by the 
bulk of the creditors in preference to a particular 
creditor whoso debt was small, but required the 
nominee to give justifying security to enter into 
a bond to pav the debts pro raid. — In ike Goods of 
Smithson (1866), 36 L. J. P. & M. 77 ; 16 L, T. 
290. 

1885. Nominee of mortgagee preferred to 

mortgagee — Foreclosure proceedings pending.] — 

The ct., upon the application of a creditor who 
had obtained a grant of letters of administration 
with the will annexed to the x>^r8onal estate 
effects of his deceased mtgor., being satisfied that 
there were special circumstances bringing the case 
within Court of Probate Act, 1857 (c. 77), s. 73, 

& upon affidavit that the estate was insolvent, 


rescinded sucli grant & made a fresh grant in favour 
of a nominee of the creditor, such nominee to 
bo approved by the registrar . — In ihe Goods of 
Brown (1888), 59 L. T. 523. 

1886. Partly-secured creditor — Unable to 

realise security .] — In the Goods of Atherton, No. 
1838, ante. 

1887. Whether citation of next of kin necessary 
— Only adult abroad .] — In ihe Goods of Bradley, 
No. 1748, ante. 

1888. One of next of kin abroad — Estate 

insolvent .] — In ihe Goods of Ditrham, Meek r. 
Durham, No. 1879, ante. 

1889. Next of kin lunatic —Committee 

served .] — In ihe Goods of Atiiehton, No. 1838, anie. 

1890. — “ Where estate small —Next of kin 
with notice.] — In granting administrat ion of a 
small esDitc to a creditor, the ct. dispensed with 
the citation of the next of kin, on proof that t hey 
had received notice of the application . — In ihc 
Goods of Tee(^e, [1890] P. 0 ; 05 L. J. 1». 41 ; 73 
L. T. 031 ; 41 W. Jt. 400. 

— Refusal to apply for grant.] 

— On an a])])Ii(;ation for a grant of administration 
[of a small estate] to a creditor it was slaltul in 
affidavits that, sevtu'al unsuccessful att.(*mpts had 
been made to serve tlu^ citation upon tii(^ widow, 
wlio had pr(‘viousIy rtdused to apply ibr a grant. 
It was subniitt(‘d t hat tlie evidt‘nce clearly showtui 
that she had not wo td t lie applieat ion tV. that service 
of citation should be dispensed with. Tln^ ct.. 
made the grant wit houl requiring the widow t.o be 
served . — In ihc Estate uf Hisiioi* (1913), lOS 
li. T. 928; 57 Sol. .!(). Oi l. 

1892. No next of ktn.| -In ihc Goods 

No. 1883, ante. 

ii. Poor Law Guardians. 

For grants cum Icslarncnio annearo^ see Si^et . 12, 
sub-sect. 1 , post. 

1893. Pauper lunatic— No committee appointed 
— Next of kin not appearing to citation.] — A., 

entitled to administration of t-lui effects of B., 
was a jiauptir lunatic, tSo as sucli was conllned in 
a county lunatic asylum, & no committee of her 
person or effects liad hiien appoinUid. A.’s next, 
of kin having been cit.ed & not liaving appeared, 
the ot.f under (burt of Probate Act, 1857 (c. 77), 
s. 73, granted adrninistraticju of t.he effects of B. 
to the guardians of the poor at whose expense A. 
was maintained, for A.’s use & benefit, limil.tid to 
the i>eriod of her lunacy. Mile-Knd Old Town 
Guardians v. Findlay*, In the Goods of Findj.ay 
( 1803), 3 Sw. & Tr. 205 ; 9 D. T. 340 ; 9 Jur. N. S. 
1253 ; 104 E. R. 1270 ; suh noni. Southwell v. 
Findlay, 33 D. J. P. M. & A. 21 ; 27 J. P. 700 ; 
12 W. R. 59. 

An7MUilion.j : — Cooid. LonibcjUi OrdiiH. v. Bradshaw (ISHO), 

57 L. T. 80. PoUd. fn the Goods of Hookln (1895), 70 

Ij. T. 310. Refd. In ihe Goods of Hliarland, Wludcatt v. 

Sharland (1871), 40 L. J. V. & M. 21. 

1894. Next of kin renouncing or not 

appearing.] — B., a pauper lunatic chargeable to the 
guardians of the K. Union, died, a spinster dc 
without parents, leaving three brothers & one sister 
her survivng, all of whom renounced thfur right 
to administration. One other brother, who had 
gone to America in 1871, but who had not been 
heard of since 1883, w'as cited by advertisement, 
under order of this ct. The ct., upon the applica- 
tion of the guardians, made a grant of administra- 
tion to the clerk to the board as their nominee. — 
Re Byrne (1888), 52 J. P. 281 . 

Penon entitled to grant a pauper lunatic .] — See 
Sub-sect. 5, E. {g), posi. 
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Sect, 1 1 . — Letters of admimsirailon generally : Sub- 
sect 6, E. (r), (d), (e). (/), j g) 

(c) Guardians of Minors, 

1895. Elected guardian — Need for immediate 
representation — Only adult abroad — Grant limited 
In time.] — In the Goods of iJuRGi^ss, No. 1 806, ante, 

1896. Next of kin abroad.] —Tlie ct. granted 

administration under Court of Probate Act, 1857 
(c. 77), s. 7.‘i, to the guardian (ilected by minors 
for their use &, benefit, without requiring the cita- 
tion or renunciation of t-lieir next of kin, where the 
property was very small & the next of kin were in 
Australia & their intei'est was infinitesimal. — 
Jn the Goods of JIaoger (1863), 3 8w. & Tr. 65 ; 
.32 L. .T. P. M. ite A. 1)6 ; 8 L. T. 470 ; 9 Jur. N. S. 
386 ; 11 W. K. 540 ; 164 E. K. 1196. 

1897. .] — The near(‘.st rcilatives of the 

minor children of deceased having been abroad 
for many years wit/hout having communicated 
with their fri(;nds in this country, the ct. permitted 
the children to ehust ariotlier x><*i‘Son to take 
administration on their behalf of the estate of 
their fatluir, without citing such nearest relatives 
in the first insf-anct*. — In the Goods of Burchmork 
(1873), \u H. 3 P. & 1). 139 ; 43 L. J, P. & M. 1 ; 
29 L. T. 377 ; 37 J. P. 792 ; 22 W. 11. 70. 

1898. Surviving executor abroad.] — 

Jn the Goods of Batterbkk, No. 1798, ante, 

1899. Consent of children of the half-blood 

not required — Though sul Juris.]— The ct., upon 
th(i aj)piication of the lawfully elected & ai)pointed 
curator & guardian of three minors. A., 11., E., 

the lawful (jhildren of deceased, who died a widow 

in<xistat(s made a grant of aclministration under 
Court of Probate Act, 1857 (c. 77), s. 73, without 
th<^ consent of thr(Hi childrcui of the half-blood, 
all sui juris resid(uit in England, the grant to be 
limited to such time as onts of tlio minors should 
attain full age & apply for administration on Iht 
own behalf.— /n the Goods of Koe (1892), m Jj. 
2(i6. 

1900. Natural guardian— Next of kin abroad — 
& address unknown.]— 'J\*Kt ator appointed his wife 
sole executrix of his will. Sln^ pn^deceased him, 
iVii ho left; surviving him a son A& throe grand- 
children, minors. The son Avas residcuit in Am(;ri(!a, 
but his pi-ecise wh(;r(*abouts >vas not- known. The 
ct.. granted administration, with will annexed, 
under (^ourt of Probate Act,, 1857 (c. 77), s. 73, 
to t;h(^ fat her of the grandciiildr(*n of d(Hcviaed, for 
their use benelit..-~/?i the Goods o/ S ee (1879). 4 
P. 1). 86 ; 48 L. J. P. 70 ; 40 lu T. 658 ; 27 W. 11. 
6<15. 

1901. Guardian ad litem.] * /r the Goods of 
Ardern, No. 1642, aide. 

1902. Whether to one of Joint guardians — Guar- 
dians appointed by Court of Chancery.] — Where 
joint guardians have been appointed by the C’t. 
of C3i. to a minor, administi’ation for his benefit 
cannot properly be granted to one of them only, 
but under sp(‘cial circumst.an(*(*s, & by authority 
of ('ourt; of Probate Act, 1857 (c. 77), s. 73, the 
Ct. of Ih'obate will permit, this to lie done. — 
Jn the Good.s o/ Murphy (1859), 5 Jur. N. S. 416. 

1903. Whether citation of next of kin necessary 
— Next of kin abroad — Estate small — Interest 
Inflnlteslmal.] — Jn the (foods of 11 agger, No. 1890, 
aide, 

1904. ^.1 — In the Goods o/Burciimore, 

No. ]897,<in<c. 

1905. Form of grant — Limited until one minor 
comes of age & applies.] — In making a limited 
grant, under OouH of Probate Act, 1857 (c. 77), 

R. 73, of administration with the will annexed in 
favo\ir of the guardian appointed on behalf of 
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minors, who, if of age, would be entitled to 
administer the estate of deceased ; — Held : the 
best form of limitation would be “ until one of the 
minors comes of age & applies.” 

A limited grant under above sect, was made 
without notice to the person primarily entitled. — 
In the Goods of Litxey (1807), 76 L. T. 164. 

(d) The J^uhlic Trustee, 

1906. Jurisdiction.] — The ct. has power to make 
a grant of administration to the Public Trustee, 
passing over the heir-at-law, widow & next of kin 
of deceased. 

By Public Trustee Act, 1900 (c. 55), s. 11 (4), the 
Public Trustee is not required to give a bond or 
security . — In the Estate of Woolley (1911), 55 
Sol. .To. 220. 

1907. When discretion exercised — Persons en- 
titled alien enemies — Public trustees preferred to 
executor appointed by informal will.] — Jn the case 
of a deceased intestate, whose next of kin were 
alien enemief ; : — Held : the administrator proper 
to be appointed under the special circumstances 
of the case was the Public Trustee as custodian 
under Trading with the Enemy (Amendment) 
Act, 1914 (c. 87), & not a person designated as 
exor. by deceased in an informal testamentary 
paper. — In the Estate of Sciiifk, [1915] P. 86 ; 84 
L. J. P. 79 ; 113 L. T. 189 ; 59 Sol. Jo. 303. 
AnnoiatioTiH : — Consd. Jn the Estate of Gnindt, Jn the Estate, 

of Cell, ll{nr,J P. ISJG; Ec Woolf’s Estate (11)18), 34 

T. L. It. 477. 

1908. Estate of alien enemy — Grant to 

British attorney of next of kin.] — Under special 
circumstances tlie ct. jicrmitted a limited grant 
of administration to the estate of alien enemies 
domiciled abroad to i)ass, under Court of Probate 
Act, 1857 (c. 77), s. 7.1, subject to restrictions as to 
the disposal of tlu^ residue, to a British subject 
domiciled in England who held a power of attorney 
from the next of kin. Tlie ct. nevertheless ex- 
pressed the opinion that, as a general rule, it was 
in the x)ublic interest advisable that in such cases 
the grant should go to the Public Trustee in his 
capacity of custodian under Trading with tlic* 
Enemy (Amendment) Act, 1914 (c. 87). — In the 
Estate of Grundt, In the Estate of Oetl, [1915] P. 
126 ; 84 L. J. P. 175 ; 113 L. T. 189 ; 31 T. L. B. 
437 ; 59 Sol. Jo. 510. 

Annotation : —XJon&ii, Jiv Woolf’s Est«t<i (1J)|8), 3-1 T. L. 1*. 

477. 

1909. Executors & next of kin resident in 

enemy territory.] —/a the Estate of Kre.tewskv, 
No. 1 670, ante, 

(c) Trustees. 

ScCy nou\ Supreme Court of Jiulicatuiv (Con- 
.solidation) Act, 1025 (c. 49), s. 162. 

1910. Trustee of settlement on wife & children — 
Deed testamentary in character — Probate granted 
by foreign court to trustee as executor according to 
the tenor.] — In the Goods of Cosnaiian, No. 2052, 
post. 

1911. Trustee of marriage settlement — Of only 
next of kin.] — A. died int^^state, leaving B., ids 
lawful sister only next of kin, surviving iiim. 
B. was a married woman, but she had for some 
yearn lived apart from her husband, who was 
abroad, & wdiosc address was not knowm. Under 
the marriage settlement B. took the first life 
interest in all her after-acquired property. The 
ct., with her consent, granted administration to 
the personal estate &, effects of A. to the trostees 
of the settlement. — Jn the Goods of Maygheix 
(1878), 4 P. D. 74 ; 47 1.. J. P. 31 ; 39 J.. T. 94 ; 
42 J. P. 281 ; 26 W. K. 439. 
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1912. Of intestate — Guardian elected by 

minors renouncing.]— A. died intestate. His 
estetc was insolvent, the only asset of any value 
being an interest in a mtge. of property in Ceylon, 
which he had conveyed to the trustees of his 
marriage settlement, one of whom was B., his 
brother-in-law. A. was a widower, & left five 
children, two of whom were of full age. The two 
adult children had renounced administration. The 
ct., on a renunciation by the eldest son, on behalf 
of the minor children, who had appointed him as 
their guardian for the purpose of the application, 
made a grant of administration to B. under Court 
of Probate Act, 1857 (c. 77), s. 73. — Jn the Goods of 
Tyndall (1881), 51 L. J. P. 12 ; 40 J. 109; 
30 W. R. 231. 

1913. Trustees substituted for intestate trustee — 
Intestate guilty of embezzlement .] — In Ihc Goods 
o/Boni>, No. 18{)5, aoic. 

Grants to trustees of administration with will 
annexed.] -See Sect. 12, sub-sect. 1, B. (r) iii., 
Itosl, 

1914. Trustees appointed by will — Until sole 
executor of age. ) - Testiitrix, by her will, appoint<‘d 
h('r daughter, who was iindt‘r ag(‘, sole exoi*. ^ 
universal intromitter with her movable means & 
estate, tSc certain persons trust(‘es for the daughter 
until she was of legal age. in a subsequent ])art 
of the will she dii^ected the trustees, in case lier 
daughter died before corning of age, to divide the 
r<*si(Iu(; of her j)roj>erty in a i)articular way. Tlie 
et. refus<*d to grant probate of the will t-o the 
trustees as exors. according to the t-enor thereof, 
but ordered that administration with the will 
annex(‘d should issue to them irnder (’ourt of 
Probate Act, isr)7 (c. 77), s. 73, by reason that 
testatrix had not appointed by her will an exor. 
competent to tak(* jirobate thereof.-- /// ilie Goods 
of Stkwaut (or Stuakt) (1875), ].. R. 3 P. . . 

41 L. ,1. 1 \ A: M. 37 ; 33 L . T. 72 ; .39 .1. ]\ 
979 ; 23 W. R. 983. 

if) yotnuKT without Interest, 

1915. Nominee of residuary legatee — Married 
woman entitled to separate use —Notice to husband 
not required.] — Administration with the will an- 
nexed was granted under (Jourt of I'robate Act-, 
1857 (c. 77), s. 73, to the nominees of the* residuary 
legatee, who was a married woman, witl out 
notice U) her husband, the residue being settled to 
iier seq/arate use A; at her absolute; disposal. — 
Jn the Goods o/Pine (1807), D. R. 1 A D. 388 ; 
30 L. J. P. A M. 95 ; 17 L. T. 31 ; 31 .T. P. 775. 

By consent of parties interested.] — See Sub-sect. 

5, D. ( f ), ante, 

ig) Poor Law Guardiayis. 

1916. Person entitled to grant a pauper lunatic — 
After citation of proper parties.] — Mile-End Old 
Town Ouaudians v, Findlay, In ihc Goods of 
F 1 ND 1 .AY, No. 1 893, ante, 

1917. Person next entitled cited but not 

appearing.] —Where the next of kin of deceased 
intestate was a pauper lunatic confined in the 
c ounty asylum at the charge of the union, the ct. 
under Court of Probate Act, 1857 (c. 77), s. 73, 
made a grant of administration to a person nomi- 
nated by the guardians, but limited to such time 
fis the pauper should remain insane. — J9i the Goods 


of liocLBS (1889), 15 P. 1). 1 ; 59 L. J. 1‘. 5 : 01 
L. T. 652 ; 64 J. P. 55. 

Anmtatiom :^AM, In iJie Goods of I.who (1804), 70 L. T. 
810. Refd. In the Goods of Evorloy ( 1 801 ), 65 L. T. 765. 

1918. ,] — The ct. made a grant of 

letters of administration in respect of the personal 
estate A effects of a deceased person, whoso widow 
was a pauper lunatic, in favour of the clerk to the 
guardians, on the ground of “ special circum- 
stances *’ within Court of Probate Act, 1897 
(c. 77), s. 73, the next of kin entitled to take 
administration after the widow having been duly 
cited, but not having appeared. —//i the Goods of 
Richards (1889), 53 J. P. 807. 

1919. .] — The sole executrix A resi- 

duary legatee of a testatrix, who w/is also one of 
her next of kin, did not pi*ove the will, A, some 
tunc afU;r tlie death of th(; testatrix, becamt! A 
remained cliargeabh* to t.h(» rates as a pauper 
lumitic not so found by in/piisition. T’ho ct. 
required tluit the other Jiext of kin should be 
ciU;d, A, upon this b(‘ing don<*, A no iippear/inco 
being entcTed on their Ixdialf, made, under Court 
of Probate Act (e. 77), s. 73, a grant of letters of 
administmtion wit h tlie will annexed in favour of 
the nominee of the guardians of tlie union, for 
tlie use A benefit of the lunatic extrix., limited Ut 
the duration of la^r lunacy. — /// the Goods of 
lIoCKlN (1895), 73 Ji. T. 319 ; .59 .1. P. 172. 

1920. Person next entitled renouncing.] — 

Tlie value of the ]>roperty of an intestate wlio dunl 
kuiving a widow, hut no issue, did not i^xceod 
£500. The widow w/is a pauper lunatic*, A lier 
father rcmounotxi his riglit to take; the* grant on 
her behalf : —//e/d ; a grant of administration 
miglit b(‘ made under (lourt of Probate; Act, 
1857 (c. 77), H. 73, to a nominee of the guardians, 
to whom the pauper lunatic was inclebted for 
inainUmanee, without citing the nr;xt of kin of the 

j intestate' or of the hmatie;. -In the (htods of 

795. 

1921. .| — Hy his will, b;stator ap- 

p()int<3el his widow sole; extrix., A left her all his 
property, subject to a legacy of £10. 33ie widow 
did not jirovt*, l>ec;ame of unsound mind, eA was 
confined in an asylum as a paiqier lunatic. The 
le;gateo A c reditors, A all the; n(;xt-oE-kin of the 
widow, save* two, who were; abroad, re^nounced 
administration. Tlie; ct. grante;d administration 
[under (Jourt of Probate Act, 1857 (c. 77), s. 73 )J 
with the will annexed, to the nominee of the 
guardians for the use A benefit of the lunatic 
widow, the guardians und(;rtaking, by thedr 
counsel, to secure the legacy of £10 to any proper 
representative of the legatee who should axinear to 
claim it, the legatee herself being now dead. — 
In the Goods of Sharland (1892), 97 iu T. 501 ; 
,59 J. P. 982. 

Deceased a pauper lunatic.] —AVy; Sub-sect. 5, 
E. {b) ii., ante, 

{h) Other Persons, 

1922. Attorney— Person entitled abroad.) — VViiere 
the party solely entitled to the grant of adminbtra- 
tion of the estate of deceased was abroad, A it was 
not known where she was or when she would return 
to this country, A th<;re was a sum of money 
payable to the estate of deceased, the ct. made a 


PART II. SECT. 11, SUB-SECT. 5.-^- 
E. (f). 

b. Ily vuns4oU of court.] — An iii- 
juivfi werkmun ivceivcd coiiii>enHution 
I'ecrularly until the death, intestate, of 
bis omplorer. The next of kin acted 
as exors. ae ton tort, Sl refused to take 


administration. The ct. grave liberty 
to a nominee of the workman to take 
out a grrant under Probate Act, 18.57, 
H. 78, for the purpose only of sub* 
Htantiatiiigr proc<;edingB for the re- 
covery of compeoHatioii . — Jn the Goods 
o^Byrne (1910), 3 B. W. C. C. 5»L— 


PART II. SECT. 11. SUB-SECT. 6. ^ 
£. (h). 

0 . AtUirney — j^erstm erdithd abroad 
- -Transfer of assets .] — The P. T. Co., 
as attorney of the widow of U'stator, 
domiciled in Einrlsrid, was appointed 
administrator, the New South Wale 
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secL 5, E, (h); sub-sect. 6.] 

grant of administration under Court of Probate 
Act, 1857 (c. 77), s. 73, to a person whom she had 
duly authorised by power of attorney to manage 
her property in England. — In the Goods of Escot 
(1858), 4 Sw. & Tr. 186 ; 28 L. J. P. & M. 17 ; 
104 E. R. 1488. 

1923. .] — In the Estate of Grundt, 

In the Estate of Oetl, No. 1 908, ante, 

1924. Executors Sc residuary legatees alien 

enemies.] — Where the cxors. & residuary legatees 
named in the will of a naturalised British subject 
were alien (*nemies, a general grant of administra- 
tion, with the will annexed under Court of Probate 
Act, 1857 (c. 77), s. 73, was made to the attorney 
appointed by the exors. before the outbreak of 
war, with directions not to distribute the estate 
without the leave of a registrar. — In the Estate of 
Koenios (1014), 59 Sol. .7o. 130. 

Annotation : — CoDSd. In the Estate of Grundt, In the Estate 

o/Octl .09 Sol. Jo. 610. 

1925. Co-executor Sc co-trustee with deceased — 
Stepmother of lunatic entitled to grant.] — A. died 
intestate, hiaving her only sister solely entitled in 
distribution, a lunatic, & without any commitUie 
of her estate or person. Administration for the 
use Sc benefit of the sister during her lunacy 
granted to the stepmother, who was co-ex or. & 
(jo-trustee with deceased of tlie father’s will, & 
bencificially interested under it.- -in the Goods of 
BuiMiELL (1858), 1 Sw. & Tr. 64 ; 31 L. T. O. 8. 
41 ; 6 W. R. 461 ; 164 E. R. 631. 

1928. Father-in-law of person entitled.] -In the 
Goods of , Jones, No. 1803, an/c. 

1927. Person In possession of assets— Owner of 
ship on which deceased died.] — (1) A foreigner, 
inhabiting the State of Alabama in North America, 
died on board a British ship on his voyage to 
England, i)ossessed of property, chiefly bills of 
exchangt^ drawn on merchants in Idverpool, & 
entitled i-o a sum of money all<*g(Hl to Imj in the 
hands of finothcr person in this country. On 
the arrival of the ship in the port of l^ondon, the 
owner took possession of the bills of exchange, Sc 
there being no known relation or agcuit of dtu'cased 
in tliis country, Sc communication with his relations 
in the Southern States of North America being 
ditlicult Sc uncertain by reason of t he civil war Sc. 
blockade of the south<»rn i^orts, the vi, grant'd 
administrat ion to the owner of the shij), limit-c^d io 
realise Sc collect the pro])erty wdiich deceased was 
})o8sesHed <d* or (mtJtled to within the jurisdiction 
of the ct., Sc to invest the proceeds in Consols. 

(2) 3’be ct. intimated that for the future it would 
be betU^r that the Queen’s Proctor should interi)ose 
in such cases tor the proUM-tion of th(* property. 

(3) Whore a foreigner domiciled abroad, dies 
intestate on a voyages to this country, the ct. will, 
in conformity with C;ourt of Probato Act, 1857 
(c. 77), s. 73, under special circumstances, make a 
grant ad collUjvnda hona to strangers, the Crown 
liaving declined to interpose. — In the Goods of 
Wyckoff (1862), 3 Sw. & Tr. 20 ; 1 New Rep. 
131, 169 ; 32 L. J. P. M. & A. 214 ; 7 L. T. 565 ; 
OJur. N. 8. 84; IIW. R.218; lOlE. R. 1178. 
Annotation: — Generally, Retd. A.-G. v, Prutt (1874), 43 

L. J. Ex. 108. 


Administrators. 

of part of the estate, but who had not taken out 
administration, the Ot. of Chancery appointed a 
receiver, with authority to collect, get in, Sc receive 
the estate, Sc to apply to the Ot. of Probate for 
administration. The widow, Sc all the next of 
kin, & persons entitled in distribution having been 
cited, upon their non-appearance to the citation, 
the ct. made a general grant of administration to 
the receiver. — In the Goods of Mayer (1873), 
L. R. 3 P. & D. 39 ; 42 L. J. P. & M. 57 ; 29 L. T. 
247 ; 37 J. P. 696. 

1929. Official receiver in bankruptcy.] — In the 

Goods o/ T hacker, No. 1811, ante, 

1930. Trustee in bankruptcy.] — In the Goods of 
Bowron, No. 1842, ante. 

1981. Persons indicated by deceased — Legatees — 
Specific legatee — Limited grant.] — In the Goods of 
Heaton, No. 2693, post. 

1932. .] — C., by his will, appointed 

three exors. Sc trustees, to whom he gave i)ower to 
carry on his business for the benefit of all parties 
interested under the will, & he constituted his 
son 0. C. his residuary legatee. All the exors. 
having renounced probate & disclaimed the trusts 
of the will, the ct. appointed C. C. & .T. 0., another 
son of testator, who was also a legatee under the 
will, as tnistees in their places. The proceeds of 
an immediate sale of tc^stator’s business would not 
be sufficient to satisfy tlie claims of all his creditors ; 
but the creditors w^cre willing to accept payment 
bj'' instalments if the business was carried on by 
the two trustees & not by 0. 0. alone, & it was 
expected that, if the business was continued, 
enough would be realised to discharge all the debts 
& to pay a dividend upon the various legacies. 
The ct. made a joint grant, under Court of Probate 
Act, 1857 (c. 77), s. 73, to C C. Sc J. 0., of leilers of 
administration with the will annexed. — In the 
Goods o/Ci.AYTC)N (1886), 11 P. D. 76 ; 55 L. J. P. 
26 ; 50 ,1. P. 203 ; 34 W. R. 444. 

1933. Legacy only disposed of by will.] 

— Where testatrix executed a will wlierc'by she 
bequeathed certain i)roperty to an aunt. Sc the 
will disposed of no othc*r property, appeuntod no 
exor.. Sc contained no other bequests or directions, 
the ct. made a grant of administration with the 
will annexed to the h^galee, under Court of Probate 
Act, 1857 (c. 77), s. 73, limited to the property 
described in tiu* will, without rciquiring th(; next 
of kin to be first cited. — In the Goods of Baldwin, 
[1903] P. 61 ; 72 L. ,7. P. 23 ; 88 I.. T. 565. 

— Or devisees. ] - Sec, now, Supreme ( ’ourt 

of Judicature ((’onsolidation) Act, 1925 (c. 49), s. 
I(i2. 

1934. Addressee of letter with instructions 

as to property.] — A son, being (‘niitlcd to the 
whole of the personal estote of his father, deceased 
intestot^*, wi’oto from Madras, where lie was 
serving in the R.A., to a cousin in England, giving 
liiin ccitoin diroctions as to securing the amount 
of tlie proiierty, Sc transmitting a small sum to 
him. The ct. granted administration, under 
Court of Probate Act, 1857 (c. 77), s. 73, to the 
cousin for the use Sc benefit, etc., limited to carrying 
into effect the diroctions contained in the letter. — 
In the Goods of Drink water (1862), 2 Sw. Sc Tr. 
611 ; 31 L. J. P. M. & A. 93 ; 7 L. T. 251 ; 20 
J. P. 450 ; 164 E. R. 1135. 


1928. Chancery receiver.] — Proceedings in 1935. Executor entitled to probate by law 

Chancery having been taken by persons having ot domicil — Not entitled by English law.] — Testator 
claims upon the estate of an intostate. against his I at the time of his death was domiciled in New 
widow, who was alleged to have possessed herself ‘ South Wales, & the ct. of New South Wales granted 

asnots bolng ewom under £6,G6(). Sub- Under the will the widow was entitled New South Wales assets remitted to 

soquently administration was flrraiited to a life estate with remainder to her her by the P. T. Co. — lie Forstkb 

to the w'ldow in Enelaml, the value of children : — Held : the widow was en- (1019), 20 S. 11. N. S. W. 16U. — AUS. 

the English assets boinir under i it led, as administratrix, to have the 
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probate of his will to A. as extrix. according to the 
tenor. ^ A. was not entitled to the grant as extrix., 
according to the tenor, by the law of England, but 
the ct., under Coiirt of Probate Act, 1857 (c. 77), 
s. 73, decreed administration with the will annexed 
to A. as the person entitled to administer under 
the grant of the ct. of the country of domicil, — 
Jn the Goods of Earl (1867), L. R. 1 P. & D. 460 ; 
36 L. J. P. & M. 127 ; 16 L. T. 799. 

Annotations Apld. in the Goods of Bricsemann, [1894] 1*. 

260. FoM. In the Goods of Meatyard, 11903] 1*. 125. 

Consd. lie McLaughlin, [1922] P. 235. Reid. Miller v. 

James (1872), L. R. 3 P. & D. 4 ; Hewson r. Shelley, 

[1914] 2 Ch. 13. 

1936. Executors appointed by will bad for 

informality.] — In the Goods of Hale, No. 1817, 
ante. 

1937. Partner of executor requested to act 

In certain circumstances .] — In the Goods o/ Taylor, 
No. 1799, ante. 

1938. Trustee & manager of part of estate.] 

^ — In the Goods o/Shoosmith, No. 1512, ante. 

1939. Person named In will ** to carry out 

wishes.”] — Testiitrix, who died domicjiled in the 
Republic; of Hayti, left a will which was valid by 
the law of her domicil, but not e\(;ciited with the 
formalities prescribed in the Wills Act, 1837 
(c. 26). There was no appointment of exors., but 
tlie will c;ontained the words ; “ B. of P. & W. 
of L. shall carry out my last wisluis.” The only 
estate in England consisted of a sum of £1,260 
in the hands of W.’s firm. The sole next of kin, 
who was entitled in distribution to lialf the fund, 
was in Hayti A had not been cited, but the pereons 
enlit-leil to the other half wt‘re in England, A: 
assented to W. being appoint(‘d administrator 
with the will annextjd. The ct, appointcai W. 
administrator, with the will aimexc'd, under (Jourt 
of Probate Act, 1857 (c. 77), s. 73, without re- 
cpiiring the next of kin to be cited . — In the Goods 
o/Mi)FFArr, 11900) P. 152 ; 69 L. ,1. V. 98. 

1940. Executors of revoked will— No 

executors appointed by later will.) — The ct., 
with the consent of all persons inU'rested, made a 
grant of lettem of administration, with the will 
of deceased annexed, und(‘r (Jourt of Ih’obat,#^ 
Act, 1857 (c. 77), s 73, to persons named as exors. 
in another testamentary document which was 
])ronounced against 6c probate of wiiich was 
revoked.— in the Eslalc of Watkin, AVuitlakk v. 
White, ri915] P. 24 ; 84 L. J. P. 47 ; JJ2 L. T. 
736 ; 3l"T. L. R. 100 ; 59 Sol. ,lo. 220. 

1941. Executor of widow — Husband’s estate less 
than five hundred pounds— No Issue.] — A widow 
died without taking administration to her hus- 
band's estate, whch was of th(* net value of under 
£500, &, as he died without issue, belonged ex- 
clusively to lier, under Intest^vk's’ Estak's Act, 
1890 (c. 29), s. 1. The ct. gi’anted administration 
to her exor., under Court of l^robate Act, 1857 
(c. 77), 8. 73 . — In the Goods of Bryant, [1896] P. 
159 ; 65 L. J. P. 96. 

1942. Person with knowledge of deceased’s alTairs 
— Accountants of deceased’s Arm.] — At the time 
of the death of an intestate his next of kin were 
in the interior of Bolivia, where it kxjk six weeks 
to communicate with them by telegram, 6c four 
months by letter. The ct., being satisfied that an 
immediate representation was necessary for the 
preservation of the personal estate, made a general 
grant [under Court of Probate Act, 1857 (c. 77), 
8. 73,] to a member of a firm of accountants in 
London in whose hands the books of the intestate’s 

PART II. SECT. 11, SUB-SECT. 6. 

1953 1. Small fund in court — A dminis- 
irOiUm not necessary .] — Where the 


jQrm had been placed, limited until such tune as 
the next of kin should apply to take a full grant, 
6c ordered the administrator to give justifying 
security. — fn the Goods of Suarez, [1897] P. 82 ; 
66 L. J. P. 08 ; 77 L. T. 1.37 ; 45 W. R. 704. 

1943. .] — In the Goods of Potter, Potter 

V. Potter, No. 1 859, ante. 

1944. Or his partner.] — In the Goods of 

Potter, Potter v. Potter, No. 1 855, ante. 

1945. Administrator to deceased father of some 
of next of kin.] — In the Goods of Bowden (1004), 
21 T. L. R. 13. 

1946. Administrator under limited grant — 
Foreign administrator.] — In a cose where the ct. 
of the domicil of a deceased person, pail:- of whose 
assets consisted of personal estate in England, had 
made a grant of administration limited in time, 
this ct. made, under Court of I’robate Ael, 1857 
(e. 77), s. 73, a general grant to the foreign ad- 
ministrator.— -Hi the Ksiate of liEVY (otih^uwism 
Benoist), [1908] P. 108 ; 77 L. J. P. 57 : 52 Sol. 
Jo. 193. 

1947. Volunteer paying-off estate debts- Next of 
kin renouncing or lunatic.] — An ink;stato died, 
owing debts exceeding in value his personal 
estate & effects, (lifts of money liad been made 
to him during his life by C., a relative of his de- 
ceased wife, to enable him to keep up his establish- 
ment, & aft<*r his d(‘ath his debts were paid by (h 
There wc‘re only two next of kin 6C’ pc*rsons ('ntitl(;d 
in distribution, 6c of t hese onc' r(*nouneed 6c the 
cither was a lunatic, it his nc^xt of kin renounced 
on his bt‘h.*ilf. The ct. grankal administration of 
the; mk*st.ak;'H (‘state 6c effects to (\ under th(j 
Court of Probate* Act, 1857 (c;. 77), s. 73. -In the 
(ioo(U of Bateman (1871), L. R. 2 1\ it 1). 212 ; 
10 ii. J. P. it. M. 21 ; 24 L. T. 399 ; 35 J. \\ 361 ; 
19 W. R. 759. 

1948. Representative of next of kin.) Undc‘t‘ 
Court of J’robate Act, 1857 (c;. 77), s. 73, a grant of 
a.dtninisiration nvay be made* to the; re*preHe;nt.ative 
of the; next of kin of an intestate without, cit-ing 
a pcTson entitled in distrihution. —//t the Goods of 
Kinchella, [1894] P. 201 ; 63 1.. J. P. 162 ; 71 
L. T. 263 ; 6 R. 556. 

1949. Party interested in estate By consent of 
next of kin— Estate small -Executor passed over.] 

--In (he Goods of Cooper, No 1850, ante. 

1950. Corporation sole— Successor to person 
named in will.] — In the Goods of Laloh, No. 2129, 
yost. 

1951. Consular officer Of country of deceased’s 
domicil.]— /a the Goods of Mkmzzo, No. 2156, 
post. 

See Doniiedl Act, 1861 (c-. 121), s. 4. 


E(;t. 6. —When DisPENHEO with. 

1952. Small fund in court Administration 
necessary .] — Uc (.'abel (1854), 24 L. T. O. S. 150; 
ErOCJLEY V. PillLLJPK (1901), ,50 W. R. 185. 

1953. Administration not necessary.] — 

Callei^dar V. Teahdale (1855), 3 Eq. Rep. 513 ; 
Piper v. Buss (1859), cikid in 9 W. R. at p. 369 ; 
Kino v. Ihaachon (1861), 9 W. R. 369 ; IIinings 
V. iliNiNOH (1864), 2 Bern. 6c M. 32. 

Estate under £100.] — See, itow, 

R. 8, (\, Ord. 22, r. 18a ; Funds Rules, 1905, 
r. 62 ; C. C. R., Ord. 37, r. 6. 

1954. Fund in court — Intestate insolvent -Ad- 
ministration granted abroad— Payment to foreign 


interect. If any, of deMXiaHoel Ih ve;ry (Jr. 268. — CAN. 

mnall, the ct. will not require a pcrMonal il. Where persem entitled dies uHthfwt 
lepresentatlvo to bo appointed.-- ..irniutatirir^a.] — BruNS «. Canada 
M oNTGOMKar V. Douglas (1868), 14 co. (1850), 7 Ur. r>87.— CAN. 
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official assignee.] — fund in ct., which stood to 
the credit of a person who had become insolvent 
at Bombay, & had afterwards died there intestate, 
was ordered to be paid out to the official assignee 
of the Insolvent Court at Bombay, in whom all the 
property of insolvent had been vested by an order 
of that ct., without requiring administration in 
England to be taken out, administration having 
been gr*anted to his estate in India, & there being 
evidence that the debts proved in the insolvency 
were still unpaid, A that insolvent had not obtained 
his discharge . — Rr J^awson’s 'J'liiJSTS, [1896] 1 
Ch. 175; 65 L. J. Ch. 95; 73 L. T. 571; 44 
W. li. 280. 

.4 nnolatwvs Mentd. Itc Hayward, Hayward v. Hayward, 

I18U7] 1 Oh. 905 ; Jic Andciwm, [191 IJ 1 K. B. 89G ; 

He Cruit;, Catling v. Ekhoii (1910), 80 Jj. J. Ch. 02. 

Under statutory provisions — Property of member 
of trade union.] — See Trade Union Act Amend- 
ment Act, 1876 (c. 22), s. 10; Provident Nomi- 
nations tV. Small Intestacies Act, 1883 (c. 47), 
ss. 3, 7. 

1955. Right of nominee to enforce 

payment.] — By Trade Union Act, 1871 (c. 31), 
s. 4, no ct. is to entertain any legal proceeding to 
enforce “ any agrcjement for the application of the 
funds of a trade union — (a) To provide benefits for 
members.” By Trade Union (Amendment) Act, 
1876 (c. 22), s. 10, which is to be construed as one 
Act with the first-named Act, it is provided that 
a member of a trade union, not being under tluj 
ag(j of 16 years, may, by writing nominate a 
l)erHori to whom any moneys payable on the death 
of such member, not exceeding £50, shall be paid ; 

that, on re.ceiving i)roof of tiie death of a 
nominator, the trade union ‘‘ shall pay to the 
nominee the amount due to the d(^ceased member,” 
not excc^eding the sum aforesaid ; — JJeld : there 
was nothing in the later Act to siiow that it was 
intended to repeal the provisions in sect. 4 of tiio 
(earlier Act, & that consequently no atdion <;ould 
bo maintained against a trade union by the 
nominee of a deceased member to recov<5r a sum 
of money to which, under the rules of tlie trade 
union, the member or his nominee had bcicome 
(uititlod to receive from the funds of the union.— 
(Shocker v. Knight, [1892] 1 Q. B. 702; 61 
L. J. Q. B. 466 ; 66 L. T. 596 ; 56 J. P. 420 ; 40 
W. n. 353 ; 7 T. 1.. li. 412, V. A. 

.] — See, generally, Trade Trade 

Unions. 

Property of merchant seaman.] — See 

Merchant Shipping Act, 1894 (c. 60), ss. 150, 176, 
generally. Shipping. 

Property of officers & soldiers.] — See Army 

l*ensions Act, 1830 (c. 41), s. 5 ; 27 & 28 Viet!, 
c. 36, 8. 4 ; 47 & 48 Viet., c. 55, s. 3 ; d', generally, 
Boyal Forces. 

Property of sailors & marines.]— 6Vr 28 & 

29 Viet., c. Ill, s. 6 ; 47 & 48 Viet., c. 41, s. 2, 
d*. generally, Koyal Forces. 

— Property of civil servants.] — See Super- 
annuation Act, 1887 (c. 67), s. 8, &, generally. 
Public Authorities. 

Property of member of loan society.]— 

Ix)an Societies Act, 1840 (c. 110), s. 11; d*, 
generally. Loan Societies. 

Property of members of building society.] — 

See, 10 Geo. 4, c. 66, s. 24 ; 6 A; 7 Will. 4, c. 32, 
s. 4, d% generally. Building Societies, Vol. VII., 
pp. 465 et scq. 

Deposit in trustee or Post Office savings 

bank.] — Sec Savings Banks Act, 1887 (c. 40), 


Administrators. 

s. 3 (2) ; <&, generally. Bankers, Vol. 111., pp. 136, 
137. 

Property of member of friendly society.] — 

See Friendly Societies Act, 1896 (c. 25), s 58, 
generally. Friendly Societies. 

Property of member of industrial or 

provident society.] — See Industrial &; Provident 
Societies Act, 1893 (c. 39), s. 27 (1). 

1956. Power of committee discretion- 

ary.] — By Industrial & Provident Societies Act, 
1893 (c. 39), s. 27, if any member of a society 
entitled to property therein dies intestate without 
having made any nomination thereof then sub- 
sisting, the committee may without letters of 
administration distribute the same among such 
persons as appear to them on such evidence as 
they deem satisfactory to be entitled by law to 
receive the same : — Held : the power of the com- 
mittee to distribute the property was entirely 
discretionary, & they could not be compelled by 
action to exercise their discretion. — Escritt v. 
Todmorden Co-operative Society, [1896] 1 
Q. B. 461 ; 65 L. J. Q. B. 358 ; 74 L. T. 350 ; 44 
W. R. 544 ; 40 Sol. Jo. 298. 

-.] — Sec, generally. Industrial, etc\. 

Societies. 

Money due on death of assured dying 
abroad.] — See Revenue Act, 1889 (c. 42), s. 19. 

1957. Application of exemption — 

Legal proceedings.] — (1) By Revenue Act, 1889 
(c. 42), ” where a policy of life assurance has been 
effected with any insurance co. by a person who 
shall die domiciled elsewh(U*e than in the U. K., 
the production of a grant of representation from 
a ct. in the U. K, shall not be necessary to establish 
the right to receive the money payable in respect 
of such policy ” ; — Held : the words ” establish 
the right to recjtjive,” were applicable to legal pro- 
ceedings in which the title to the money payabhi 
ui)on the policy was (established. 

(2) Policies of life assurance were effected with 
an English insurance co. by a foreigner who died 
domiciled in Switzerland. By (he policic^s re- 
spectively three directors of the co. whose hands 
W(!re tlu*r(*unto subscribed agreed that tliey would 
within three months after the decease of the 
assured should have been duly certified to th<5 
directors of the co. at their principal ollice pay 
out of the stock ^ fuiuis of the co. to the exors. A- 
adnunistrat ors or assigns of the assured the sums 
of £300 & £700. Pltf., who was the testamentary 
exor. by Swiss law of the assured, brought an 
action, without taking out probate in the U. K., 
against the insurance co. to recover the amount 
due on the policies, & proved that by Swiss law 
he had the right to recover debts due to the estate 
of deceased, including the sums due under the 
policies : — Held : pltf. was within the words 
“ exors. or administrators ” in the policies ; he 
had established the right to receive the money 
])ayable in respect of the policies within the sect. ; 

he was therefore entitled to judgment for the 
amount. — Haas v. Atlas Assurance Co., Ltd., 
II913J 2 K. B. 209; 82 L. J. K. B. 506; 108 
J.. T. 373 ; 29 T. L. R. 307 ; 57 Sol. Jo. 446 ; 
6 B. W. C. C. N. 87. 

,] — See, generally. Insurance. 

Where person entitled missing — Date of death 
uncertain — Discretionary grant.] — See Sub-sect. 4, 
D. (5), aide. 

1958. Where person entitled dies without ad- 
ministering — Widower.] — In the Goods of Crause, 
No. 1486, ante. 

1959. .] — In the Goods of Harding, 

No. 1487, ante. 
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I960. Father.] — B. was presumed to have 

di<‘(l in 1837, leaving? a father him survivinj?, wlio 
died in 1849. The ct. refused to grant administra- 
tion of the estate & effects of B., to his brother 
until ho had taken out administration to his 
father. — In ihc Goods o/ Baker (1860), 24 J. P. 630. 

1061. Whether legatee survived testator un- 
certain — Application for payment by next of kin 
of legatee.] — Evidence of death of a legatee before 
testator uncertain. On petition for payment of 
the legacy to the next of kin ; — Held : adrninistra- 
tion must be taken out to such legatee. — He 
Atkinson's Trust (1852), 1 W. R. 47. 

1962. Where intestate bankrupt .] — Re Trai't, 
Kx p. James (1853), 3 De G. M. & G. 493 ; 22 
L. J. Bey. 8 ; 20 L. T. O. S. 214 ; 1 W. R. 110 ; 
43 E. R. 193, I.. JJ. 

See, generally. Bankruptcy, Vol. IV., pp. 501 
et aeq. 

Necessity for administration ad litem .] — See 

Sect. 12, sub-sect. 10, I)., post» 


Sun-SKCT. 7. — 1*HACTI( E. 

A, Form of Grant* 

1963. Whether general— Grant to stranger with- 
out interest — General grant required by Court of 
Chancery.] — The ct. will not grant a general ad- 
ministration to a stranger, williout interest, though 
a gencTal grant b<i r(*(iuired by the Ct. of ('ll., ^ 
though th(‘ solo next of kin refuse to accc^pt or 
renounce administration. — In the Goods oj C'iiantkh 
( 1844), 1 Rob. Keel. 273 ; 3 Not-<*s of (<ases, 4.38 ; 
103 E. R. 1030; subsequent proceedings, sub nom, 
Davis c. ('hantkr (ISIS), 2 I*h, 545.' 

generally. Sect. 12, sub-sect.. 1, 

B. (h), post, 

1964. Incorrect description of deceased —Fresh 
grant decreed.] — Adnunistratuui luid been granted 
to deceased as a widower wlien his W'ift^ was alive. 
The administration was i*evokcd. 

I'he safer course would be to revoke the ad- 
ministration & grant it afresh. Ij<;t that be done 
(.Sir II. .Tp:nnkk Fust). — In the Goods of Kuwahus 
( 1850), 10 K. T. O. S. 317 ; 14 .Tur. 1121. 

1965. Description of deceased divorced woman.) 

-In the Goods of Day, No. 1503, ante, 

1966. Intestate deserted by husband Protection 
order obtained under Matrimonial Causes Act, 1857 
(c. 85), s. 21.] — In the Goods of Worman, No. 1509, 
ante* 

1967. Protection order obtained under 

Summary Jurisdiction (Married Women) Act, 1895 
(c. 39). I — In the Goods of Jones. No. 1511, ante. 

To creditors.] —>SVc .Sub-sect. .‘1, K. (d) i., ante, 

B. Form of Oath, 

See .Scot. 3, sub-sect. 2, ante, 

C, Affidavits. 

1968. Whether admitted — Affidavit sworn abroad 
on requisition from prerogative court.] — A 

requisition G) New South Wales, under seal of 
I^xirogat ive Ct. of ( -anterbury, to swear an adminis- 
t rator : — Held : the . of Probat.e could decree 
administration on th<i affidavits so sworn. — 
In the Goods of Bedwei.l (18.58), 1 Sw. & Tr. 15 ; 
27 K. J. P. & M. 8 ; 30 L. T. O. .S. 294 ; 104 E. R, 
008. 


Prescribed form substantially com- 
piled with.] — The ct. admitted an affidavit, sworn 
by a widow befoi»e notaries abroad to lead tln^ 
grant of letters of administration to her deceased 
husband's effects, which, though not drawn in 
accordance with the prt'seribed form, was sub- 
.stnntially a st atement on oath, before a recognised 
authority, & also contained the facts to which it 
was necessary she should make oath. — In the Goods 
o/ Lambert (18<iC)» L- B. 1 P. & D. 138 ; 35 L. J. 
P. &;M. 04; 14 L. T. 227 ; 14 W. R. 017. 

1970. Interlineations not initialed.] — Affidavits 
were sent out to New Zealand, to swear the widow 
of K., deceased, as administratrix. In tlio mean- 
time she had moved to Tasmania, certain inter- 
lineations in accordance wert^ made in the affidavit, 
but not initialed by the judge who administered 
the oath, the description of Mrs. K., as widow, 
was also slightly irregular. The ct. made an order 
that such affidavit should be liled. — In the Goods of 
King (1802), 2 8w. & Tr. 021 ; 32 L. J. P. M. cSs A. 
14 ; 7 L. T. 394 ; 27 J. P. 210 ; 11 W. R. 171 ; 101 
E. R. 1139. 

Evidence on affidavit generally.] — Sec Evidence, 
Vol. XXll., pp. 510d.sc(7. 

Z). Who must be Cited, 

{a) In General, 

1971. Party entitled to grant — General rule.] — 

Wht‘rt» a party has the right to the administration 
und(‘r the statute, he must b(^ cited or consent, 
before the ct . will grant administration t-o a t hinl 
party. — In ihc Goods of Bahker (1837), 1 C-iirt. 
.592; 103E. H.2()7. 

Annotation : -Refd. In the ClooilH of Koarncy 24 

J. P. 471. 

1972. Executor abroad.] — When a nersoii 

entith'd to an administration is resident abroail, 
the ct. will l^xpect due notice to be given to liim 
b(ifort^ it gi’ants administration to another party. — 
GoDnARi) V, (ioDDAHi) (1821 ), 3 Pliillim. 037 ; 101 
E. K. 1438. 

1973 . . - No intention to return.] — In 

the Goods of (Jrawsiiay, No. 1795, ayde, 

1974. Departure in embarrassed 

circumstances.] — In the Goods of Mahsey, No. 1790, 
ante, 

1975. Departure in fear of criminal 

proceedings.) Wii.uamh, No. 1797, anU\ 

1976. Not heard of for thirty years.) Wherti 

upon an ajiplication by the om^ surviving broth(*r 
of an intestaLs who died in 1895, for administra- 
tion of his estate, it appeared that int<»state’s father, 
who, if alive, was entitled to administration, liad 
descjrL^d his wife in 1800 it liad not since been 
heard of, the ct. directed that th(^ father should 
be cited, -in the Goods of JiAiirEit, [1899] P. 59 ; 
<18 L. J. P. 48 ; 80 Ja. T. 294. 

Annotation .—Refd. In the UoodH o/ Chapman, IJttO.'l] P. 1U2. 

On application for administration with will.) — 

Sec Sect. 12, sub-sect. 1, ()., post, 

{b) The Widower, 

1977. Where widower has disappeared.] - In the 

Goods of Niciioi.ix, No. 1490, ante, 

1978. .] — In the Goods of »SiiOf)8MiTif, No. 

1512, ante, 

1979. .] — In the Goods of Byrne, No. 1513, 

ante. 

1980. Where widower takes no steps to ad- 
minister.] — In the Goods e/Ki;scH, No. 1492, ante. 


PART II. SECT. 11. SUB-SECT. 7.— C. 

e. Comdraction of — Statement on 
prtaumption of death A — It in not 
iKYH^tuiaiy, in a case of adininiht ration 

J.— vor.. xxiir. 


on prcHurnption of death, to negative 
in the aflldavit the oxlsteiioo of the 
iierHOiiK who would, if alive, have prior 
interoRts to the applt. at the time of the 
Utiath of flecjeaMcd, if the ajiplt. in 


uuablc to do ao. It in enough to 
negative their exiaUmce at the time of 
awearirig. - /n the fhuMls of .Sixia.nk 
(IH<ML I I L. T. I 4!l. IR. 


N 
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Sect. 11 . — Letters of administrat ion generallp : Stib- 
sect. 7, D. (b), (c), (d), (e) &{f),& E., F. & O. ; 
aub’sect. 8.] 

1081. Where widower has been divorced — Or has 
been party to divorce proceeding^*] — In the Estate 
oj Wai^las, No. 1504, ante. 

1082. Where widower has deserted intestate.] — 

In the Goods of Brighton, No. 1507, ante. 

19 g 3 . .]— /n the Goods oJ Stephenson, 

No. 1508, ante. 

1084. .] — In the Goods of Jones, No. 1510, 

ante. 

1085. Effect of separation deed.] — In the Goods 
of Oranmore & Browne (Loro), No. 1518, ante. 

1086. .] — In the Goods of Pkobart, No. 1441, 

ante. 

1937 . .]— /n the Goods of Pigott, No. 1522, 

ante. 

1938 . .] — In the Goods of Humphreys, 

Allen v. Humphrys, No. 1521, ante. 

1089. .] — In the Goods of Megson, No. 1520, 

ante. 

1090. Effect of protection order — Under Matri- 
monial Causes Act, 1867 (c. 85), s. 21.] — In the 

Goods o/ BiiiGllTON, No. 1507, a7ite. 

1991 . .] — I n the Goods of STKinmsBOiJf 

No. 1508, ante. 

1992 . Under Summary Jurisdiction (Married 

Women) Act, 1896 (c. 39).] — In the Goods of 
./ones, No. 1510, ante. 

1993. Where widower bankrupt.] — In the Goods 
o/CoNOLLY, No. 1527, ante. 

1994. .] — In the Goods of Adams (1890), 

74 L. T. 402, n. 

1995 . ,] — In the Goods of Morgan, No. 1529, 

aide. 

(c) The Widow. 

1096. Where widow guilty of immorality.] — 

In the Goods of Narks, No. 1507, ante. 

1007. .] — In the Goods o/ S tevens, No. 1504, 

ante. 

1998. .] — In the Estate of Frost, No. 1505, 

ante. 

1090. Alleged immorality of widow.] — In the 

Goods o/ Middleton, No. 1573, ante. 

2000. .] — In the Estate of Frost, No. 1505, 

ante. 

2001. Where widow incapable — Lunatic.] — In 

the Goods o/ Jameson, No. 1581, ante. 

(d) The Next of Kin. 

2002. Married woman living apart from her 
husband.f — In the Goods of Jaques, No. 1004, ante. 

2008. On application by heir-at-law.] — in the 
Goods of Barnett, No. 1043, ante. 

2004. On application by creditor.] — A non, 

(undated), cited in 4 Notes of Cases, at p. 450. 
AnnoicUitni : — ^Refd. Harrison v. Harrison U84G), 4 Notes of 
Cases, 434. 

2006. .] — Aitkin v. Ford (1829), 3 Hag. 

Ecc. 193 ; 102 E. li. 1127. 

AnnottUion: — ^Rald. Hudlestou v. Huddleston (1832). 2 
Hob. Eod. 424. 

2006. .] — Brown v. Wildman, No. 1741, 

ante. 

2007. .] — Clayton v. Brown, In the Goods 

oS Brown, No. 1736, ante. 


2008. .] — In the Goods o/Gebrard, No. 1 706, 

ante. 

2009. In respect of statute-barred debt.] — 

In the Goods of Drucb, No. 1685, ante. 

2010. Poor law guardians — In respect of 

pauper lunatic.] — In the Goods of Everley, No. 
1920, ante. 

2011. Next of kin abroad.] — Miixer v. 

Washington, No. 1738, ante. 

2012. ,1— in the Goods of Durham, 

Meek v. Durham, No. 1879, ante. 

2013. Next of kin minors.] — Iii the Goods 

o/BRADLP:y, No. 1748, ante. 

2014. Next of kin lunatic.] — In the Goods 

of Atherton, No. 1838, ante. 

2015. Next of kin missing.] — in the Goods 

of Oallicoti’, No. 1826, ante. 

2016. Estate small — Next of kin with 

notice.] — in the Goods of Teece, No. 1890, ante. 

2017. Refusal to apply for 

grant.] — in the Estate of Bishop, No. 1891, ante, 

2018. Next of kin advertised for.] — 

in the Estate of Heerman, No. 1883, ante. 

2019. Next of kin minors — On application by 
guardians — Next of kin abroad — Estate small.] — 
In the Goods of 11 agger, No. 1890, ante. 

2020. .] — in the Goods of Burcii- 

MORE, No. 1897, ante. 

{e) Persons Interested in Estate, 

2021. On application by creditor.] — Clayton v . 
Brown, In the Goods of Brown, No. 1736, ante. 

2022. For grant de bonis non — Residuary 

legatees abroad.] — In the Goods of Fairweather, 
No. 1750, a7Xle. 

2023. On application by representative of next of 
kin,] — in the Goods of Kinchella, No. 1948, ante. 

2024. Application by party interested in chancery 
suits — Used for representation to estate.] — A 

citation was ordered to issue against the only 
person interested in the estate of deceased, calling 
upon him to take administration on the applica- 
tion of a party who was interested in the due 
prosecution of a suit in Chancery, for which purpose 
a representative of deceased’s estate was required. 
— In the Goods of Williams, In the Goods of 
Morgan (1870), L. li. 2 P. & 1). 81 ; 39 L. J. P. 

M. 48 ; 22 L. T. 630 ; 34 J. P. 487 ; 18 W. K. 
844. 

( / ) Other Persons. 

2026. Husband of mother renouncing — Husband 
abroad.] — In the Goods of Llan warns. No. 1867, 
ante. 

2026. Foreign representative of deceased widower 
— Widower not interested in estate.] — A married 
woman died at Rome in 1854, in the lifetime of her 
husband. By an indenture of post-nuptial settle- 
ment, it was provided that certain property which 
was then settled upon certain trusts, & any 
other property to which she might thereafter 
become entitled, should, in the event of her 
predeceasing her husband, & other events which 
happened, be distributable amongst her next of 
kin as if she had died unmarried Sd intestate. 
Her husband, an Italian, died at Rome in 1871, 
having executed a wiU, in which ho appointed 
exors., but the will was not proved in this country. 
Deceased was entitled to one-third share of her 


PART II. SECT. 11, SUB-SECT. 7.— 
D. (•). 

f. Interest of Crot^ in esMe of 
biutard.] — K. won a bastard. & died 
intestate, \uimarriod, & >Wthout Issw ; 
& upon her death aU her property 
vested In the :-^HeTd : the 

personal representative of E. was not 


a necessary party, & 8upp06in«r her 
personal estate should have been 
represented, the A.-G. should. In right 
of the Crown, & without any grant of 
administration, have sulflcicntly repre- 
sooted it. — ^M^Kirrkan v. Kbrnan 
(1841), 4 I. £q. R. 269 ; Fl. Sc K. 
3.33.— IR. 


PART II. SECT. 11, SUB-SECT. 7.— 
D. (f). 

g. Executors under joint will — 
Application by survivor for adminietra- 
tion.] — A. Sc B. made a joint will 
appointing exors., but not disposing 
of any personal property. A. died 
leaving B. surviving. B. applied for a 
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father’s residuary personal estate which became 
distributable in Nov. 1874, & by an order of the 
Ct. of Chancery the share was carried over to her 
account. The ct. under these circumstances, 
f?ranted administration limited to the fund in 
Chancery, to one of the next of kin, without 
requiring the representative of the husband of 
deceased to be cited. — In the Goods of Garopolini 
(1875), 44 L. J. P. & M. 30 ; 33 L. T. 72 ; 39 
J, P. 064 ; 23 W. R. 456. 

E, Motions, 

2027. For grant to nominee — Whether separate 
motion necessary — Grant on motion to presume 
death.] — On a mot ion for presumption i»f deatli of 
an intestate, the ct. will also grant administration 
to a nominee of all parties without rtiquiring a 
special motion for that purpose. — In the Goods of 
Curling (1894), 11 II. 585. 

F, Evidence, 

2028. Title of applicant for grant — General rule.] 

— The ct. being bound to satisfy itself that appeC 
for an administration is entitled to tlie grant, 
great delay in applying, by raising suspicion, 
justifies it in calling for explanation. — In the Goods 
of Darling (1S31), 3 Hag. Ecc. 561 ; 162 E. R. 
1263. 

2029. Delay in applying.] — In the (toods of 

I)ARLIN(J, No. 2028, ante. 

2030. Proof of foreign law.] — He 

Stewart, No. 1 135, ante. 

See, generally. Evidence, Vol. XXII., pp. 618 
ei seq, 

2031. Application by widow Death of 

husband.] — When letUu-s of administration are 
applied for on behalf of a person asserting herself 
to be a widow, the ct. will not make the grant, unless 
legal evidence of the death of the husband be pro- 
duced. — In the Goods of IioiaN.soN (1815), 9 .lur. 95. 

2032. Party primarily entitled not per- 
sonally served with citation —Evidence that no 
agent within jurisdiction.] — Evans r. Burrell, 
No. 761 , ante. 

2033. Evidence of consent to grant — Ordered to 
be filed.] — In the Goods of Cooper, No. 1850, | 
ante, 

G, iteymneiation. I 

2034. Retractation — Time for.] — The next of 
kin may, with consent of the ct. retract a renuncia- 
tion before letters of administration had issued 
to another party, but the ct. is not bound to allow 
such retractation. — In the Goods of Park (1860), 

6 Jur. N. S. 660. 

2035. Whether court must allow.] — In the 

Goods of Park, No. 2034, ante. 


Sub-sect. 8. — Grant of Administration as 
ON Intestacy. 

2036. When granted — Testate dying Insane — 
Will showing signs of insanity.] — A party liaving 
died insane, leaving a will, which upon the face 
of it exhibited marl^ of insanity, the ct. granted 
administration of the effects of deceased as dead 


intestate, but directed the will to bo deposited in 
the registry. — In the Goods of Bourget (1837), 
1 Curt. 591 ; 163 E. R, 207. 

A nnotation .— Folld. In Vie Goods of Jacques, TVrry r. Dyko 

(1858), 1 Sw. & Tr. 12. 

2037. .] — In the Goods of 

Croasdale (1849), 14 h, T. O. 8. 294. 

2038. .] — In the Goods of Rich, 

No. 848, ante. 

2039. Non-appearance of sole party 

interested.] — E. made a will, whilst of unsound 
mind, in favour of some charitable institution. 
The only party inten»st^'d to support it being cited 
to propound it, or show cause why it should not bo 
treated as void, did not aiipear. On an allldavit 
of the medical attendant of deceased as te his 
testamentery incapacity, administration was 
granted to one of his next, of kin, as in an intestecy. 

~ln the Goods of .1 aqites. Perry v. Dyke (1858), 
1 8w. & Tr. 12 ; 27 J.. .1. P. it M. 7 ; 36 L. T. O. 8. 
310 ; 6 W. H. 275 ; 161 E. K. 606. 

See, also. No. 2056, post. 

Evidences of tt^stamentary capacity generally, 
see Wills. 

2040. Refusal to propound will — Refusal by 

universal legatee & executor according to the 
tenour.] — Where a party named uriivtirsal legatee 
in a will, being extrix. according to the tenour, 
refused to propound it, &. consemtt'd U) administra- 
tion being decreed as in a ciise of intestacy, the 
ci, rejected a motion for sm-h administration. — 
hi the Goods of Morgan (1817), 5 Notes of Oases, 
115. 

2041. - Refusal by executors after 

citation.]— SpirrY ?•. Bayj.ky Ac 8iiurrLEW0RTii 

(1852), 18 I.. T. O. S. 351 ; 16 .lur. 92. 

2042. Refusal by parties Interested- 

Attestation apparently invalid.] —0. loft an auto- 
graph will with a pcrf(*ct attestation clause, & 
th(‘. names of two witnesses subscribed. TIrj 
signatures of the witnesses appeared to be in the 
handwriting of deceascHl, & no such X)erson8 could 
be anywheifj heard of. The parties interested 
having declined to propound the pai)er, the ct. 
decreed administration of deceased’s (;fforts as 
dead intestate to the next of kin. — Whiting v. 
Deal & Orchard (1854), 2 E<;c. & Ad. 56 ; 24 
I.. T. O. 8. 135 ; 18 .Jur. 1 122 ; 164 E. 11. 304. 

2043. Refusal by parties Interested 

after citation.] — Where parties interested under 
a testamentary paper have been cited to appear 
& propound it, & have not apj)cared & propounded 
it, the ct. will grant administration as to an 
intestate, or probate of an earlier will, as tlie case 
may be, in common form. 

Qu, : ought not the* will, in respect of wliicli the 
parties are cited, to be filed in the registry, if in 
the possession or power of the party ax)plying. — 
In the Goods of Morton, Morton v, Thorpe 
(1863), 3 8w. Tr. 179 ; 32 L. J. P. M. & A. 174 ; 
9 L, T. 300 ; 27 J. P. 679 ; 9 Jur. N. 8. 728 ; 164 
E. R. 1242. 

AnnoUditm : — FoUd. In the Goods of DooUo, Iloaton v. 

WhaUey (lUOl), 84 L. T. 570. 

2044 . Where will disputed — Will lodged In 

answer to citation — No further steps taken.] — 

Administration was granted as in case of intestacy, 
where a party cited to bring in a will show cause 


errant of ud mi niat ration of tbo goods 
as if A. had died intestate. The ct. 
refused administration, bolding that 
the exors. named In the joint will must 
be cited. — In the Goods of Mibkelly 
(1869), 18 W. R. 215.— IR. 

PART II. SECT. 11, SUB-SECT. S. 
b. When granted — Will condemned 


by court — Party ifUereated cited but 
not appearing, }^The ct. has power to 
condenm a will upon motion. But 
where a party Interested failed to 
appear on such motion, though served 
with a citation, He personally served 
with notice of the motion. Sc not being 
professionally advised, appeared to 
be ignorant of her rlghta, the ct. 
granted administration notwiihstand' 


ing the alleged will . — Pe Gilbert, 
I191JJ 2 I. II. 30.— IR. 

k. Where widow dies without 

exercising power of appointment ,] — 
Tesstator durected the Income of his 
residuary estate to be paid to bis 
widow during widowhood, Sc after her 
death or remarriage the capital to be 
paid to such person as the widow 
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sects. 8 cfc 9. Sect. 12: Sub-sect. 1, A. (a) 

why same should not be condemned, appeared & 
lodged it, but did not proceed furt-h(*r. — Germain 
V. O’Dwyer (1861), 4 L. T. 184. 

2045. Alleged legatees cited but not 

appearing.] — In an action brought to set aside an 
alleged will, the ct., on proof of the citation & 
non-appearance of the alleged legatees, made a 
grant of administration to the next of kin of 
deceased. — In the Goods of Quick, Quick v. 
Quick, [1899] P. 187 ; 08 L. J. P. 04 ; 80 D. T. 
808. 

2046. Parties Interested cited but not 

appearing.] — When the parties who are interested 
under an alleged will have been cited to appear & 
propound it, &, after being personally served with 
the citation, have neither appeared nor propounded 
the alleged will, the ct. will grant administration 
as to an intestate. — In the Goods of Bootle, 
Heaton v. Whalley (1901), 84 L. T. 570 ; 17 
T. L. 11. 470 ; 46 Sol. Jo. 484. 

2047. Dispute compromised — Will 

apparently valid.] — A decriased person by his will, 
apparently fully executed, left a certain person sole 
extrix. & universal legatee thereof. The family 
having disputed the validity of the alleged will, 
a compromise was arrived at. Subsequently a 
citation was issued calling on the sole extrix. &; 
legatee to prove the will or show cause why a 
grant of administration should not be made to the 
next of kin as on an intestacy. The extrix. not 
having appeared to the citation, the ct. made a 
grant of administration to appet. on his under- 
taking on taking the grant to swear that he was 
the next of kin of deceased. — In the Goods of 
Dennis, [1899] P. 191 ; 08 L. .T. P. 07. 

2048. Codicil to cancelled will not pro- 

pounded — All parties renouncing.] — Deceased had 
executed a will, of which he rtitained possession, 
& afterwards a codicil thereto, which ho gave 
to the custody of another, he destroyed the 
will, the codicil, not in his possession, remaining 
uncancelled at Ids death. Administration, as in 
a case of intestacy, on the renunciation of all 
parties, was allowed to be taken, but not decre<»d. — 
In the Goods of Allan (1845), 2 Notes of (’ases, 
040. 

2049. How obtained — Whether on motion ex 
parte — Will apparently valid.] the Goods of 
Ayling, No. 1095, ante. 

2050. Allegation of insanity.] — 

A will execui/ed by a person in a staU^ of utter 


Administrators. 

incapacity, was not propounded. A motion for 
administration as in an intestacy, was refused in 
the absence of full explanation by attesting wit- 
nesses. — ^Williams v. Williams (1841), 1 Notes 
of Oases, 129 ; subsequent 'proceedings (1843), 2 
Notes of Oases, 390. 


Sub-sect. 9. — Oosts op Obtaining Adminis- 
tration. 

Where property compulsorily acquired.] — See 

Compulsory Purchase op Land, Vol. XT., 
p. 206, Nos. 1854, 1855. 


Sect. 12.— SPECIAL AND LIMITED GRANTS 
OF ADMINISTRATION. 

Sub-sect. 1. — ^Administration with Will 
Annexed. 

A. When Granted. 

SeCt now, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. ICO. 

(a) Where No Executor is Appointed. 
i. In General. 

2051. Where no executor is appointed.] — In the 

Goods of Olipiiant, No. 895, ante. 

2052. Document not testamentary in form 

— Deed.] — (1) The English Ct, of Probate follows 
the grant of the ct. of testator’s domicil as to the 
document which that ct. has admitted to probate, 
but not as to the person to whom the grant is 
made. 

(2) Testator domiciled in the Isle of Man 
executed a deed conveying the whole of his pro- 
perty to a trustee upon trust after his decease to 
realise & invest it & pay the annual income to his 
widow for her life & upon her death to divide it 
amongst his children. This document was duly 
executed as a will , & the Ecclesiastical Ct. of the 
Isle of Man gi'anted probate of it to the trustee 
as exor. according to the tenor. The Ct. of 
Probat/C followed the Isle of Man grant so far as to 
admit the document to probate, without inquiring 
whether or not it was testamentary, but not so far 
as to make the grant to the trustee as exor. 
according to the tenor. Being satisfied that 
test^itor intended to dtiprive the widow who was 
primarily entitled to the grant, of any control 
over the administration of the estate the ct . 
decreed administration with the will annexed to 
trustoe under Probate Act, 1857 (c. 77), s. 73. — 


Hhould appuiiit. Tho widow survivod 
testator, out died intoHtato, without 
having oxorciHcd t he power of appoint - 
inoni ; — Held : toHtator must bo iroatod 
aB having died intcBtaU) as to hiB 
niHiduo, altlioiigh tlio fact waa utit 
oBtabliBhod until after IiIb widow iiutl 
died without oxorciBing tho power of 
appointment. — lie Hauiuhon, 119161 
N. Z.L. 11.101)8.— N.Z. 

1. Right of caveator to propound 
unit .] — Where a uersoii applied for 

I u'obato. but withdrew the application 
lefoi'o the jprooocdingB became con* 
tentiouB : — Held : he wan entitled as 
caveator to propound tho same will 
in oupoHittou to an applioatioii for grant 
of lettorB of administration to the 
estate of doceasod. — P akiam Pili.ai v. 
iNNASi Fernand (1896), I. L. H, 19 
Mad. 458.— IND. 

PART 11. SECT. 11, SUB-SECT. 9. 

m. Where portg icithout interest 
appears .) — The A.-O., served with 
notice of a motion for admIniHtration 


to goods in which the Crown had not 
any inU*rt*Bt, & os to which it made no 
ease, is not entitled to the costH of 
appearing on the motion when other 
lereons unsncccssfully Impeached the 
egitiinacy of deceased. — J{kdmond 
r. liAliHKK (1863), 15 Ir. Jur. 312.— IR. 

n. Where on sale of realtjf — l*ro- 
ceeds less than amount of valuation .] — 
In a creditor’s suit for the administra- 
tion of an insolvent estate, intgi^es. 
of ivalty, being required so to do, 
valued their security. An order was 
subsequeutly made for sole of the 
lealty, the mtgees. not objecting, & 
the same was carried out, pltf. having 
carriage. The amount rt^aliscul was 
less than the sum at which the mtgot*s. 
had valued their security : — Held : 
pltf. was not entitled to be paid his 
costs of the sale out of the amount 
realised. — Ross r. Rom 8 (1892), 29 
L. K. Ir. 318.— IR. 

o. If 'Acre court orders administra^ 
tion for other parties deceased.) — Money' 
was paid Into et, by a ry. eo., in 


of leasehold premises. I’ersons claim- 
ing under the marriage settlement 
of their father, d('C(‘ased, applied for 
payment, but the ct . decided that other 
child nm then dead, had vested 
inU‘rests, &, declined to pay out the 
fund until administration had been 
taken out to their estates. One of the 
applts. then took out administration 
& obtained payment of the fund ; — 
Held : the co. should pay the costs of 
obtaining administration to the de- 
ceased childnm. — Re. Dublin Junc- 
tion Rys., Ex p. Kelly (1893), 3l 
L. R. Ir. 137.— IR. 

PART II. SECT. 12. SUB-SECT. 1.— 
A. (a) i. 

2051 i. Where no executor is ap- 
pointed.) — Testator left his property 
to appet. for probate. There was 
no appointment of an exor. : — Held : 
appet. must apply for administration 
wit h I he w’ill annexed. — Re Salt U 9 1 5 ), 
34 N. Z. L. R. 727.— N.Z. 

p. Kuncupative irill .) — A will made 
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Part II. — Prorate and Letters of Administration. 


In the Goods of Cosnahan (1866), L. K. 1 P. & D. 
183 ; 35 L. J. P. & M. 76 ; 14 L. T. 337 ; 14 W. R. 
069. 

AnnoUdion : — As to (1) Be!d. In the Goods of Mcatyaitl, 11903] 

1*, 125. 

2053. .]~Markwick r. Tay- 

lor (1722), 1 PhUliin. 10, n. ; 161 E. R. 897. 
Annoiaii&n: — Befd. Thorold r. Tborold (1809), 1 rhillim. 1. 

j8ce, generally. Sect. 2, sub-sect. 1, ante, & 
generally, W 1 LI.S. 

2054. Whether court of testator’s 

domicil followed.] — Sheroold r. Siiergold 

(1714), 1 Phillim. 10, n. ; 161 E. R. 897. 

Annotatiofi : — ^Refd. Thorold r. Thorold (1809), 1 Phillim. 1. 

See, Jurilier^ Sect. 6, sub-scct. 3, B., ante, 

2055. Two informal papers.] — De- 

ceased, during her coverture signed two documents 
in the presence of her Iiusband & another witness 
who both attested the same ; by the first of which 
she professed to give all her property tluuvin 
described to her sister for In^r sole use fiom the 
day of the date thereof ; in the second, executed 
on the same day, A: referring to the first she 
expressed herself as d(*p<uiding upon the sisU'r’s 
“ fulfilling her wishes in the following bequests.** 
Deceased gave the two documents t<» the sister 
who kept them till the death of deceased, which 
occurred after that of tlie husband. The ct. on 
being satisfied by aflidavit that the sister had 
not received possession of the property of deceased, 
Ai also as to t he separate instate of the wife granted 
administration with the two documents annexed, 
as together containing the will of deceaa(‘d to the 
sister . — In the Goods of \Vp:nH (1864), 3 8w. & Tr. 
182 ; 4 New Bep. 486 ; 33 L. J. 1*. M. A& A. 182 ; 
11 L. T. 277 ; 28 J. P. 696 ; 10 Jur. N. H. 709 ; 
164 E. R. 1362. 

Antwtation : — Mentd. In Uic Goods of Iloo (1892), 00 L. T. 

200. 

2056. Will appointing executor temporarily 

mislaid — Similar will made without appointment — 
Former will found after death.] — Ti^stator nuuie a 
will whereby he appoint^’d his wif<^ sole extrix. 
k. universal legatee*. Subsequently having mis- 
laid the will, he made another will identical with 
it in all respects, except that it did not appoint 
any exor. After his death the missing will was 
found. The ct. made a grant of administration 
to the widow with the second will annexed, k 
di.si)en8ed with sureties to the administration bond, 
on the administratrix filing an affidavit that the 
debts did not exceed £30. - In ike Good^ of Ali.en, 
[1893] P. 184 ; 62 L. J. i*. Ill ; 68 L. T. 462 ; 1 R. 
479. 

Anmttation : — Dbtd. In the Goods of lllaiik (1894), 70 L. T. 

810. 

- What amounts to appointment of executor.] 

— See Pail* I., S^^ct. 3, sub-sect. 2, ante, 

2057. Where the appointment is ambiguous — 
Joint grant to possible executors.] — It appeared 
doubtful whether testatrix intended to appoint 
one or both of two persons named residuary 
legatees, exors. Administration, with the will 
annexed, was grant<jd to them jointly . — In ike 
Goods oj Thornton (1849), 14 L. T. O. S. 257 ; 13 
Jur. 1107. 

2058. Joint will — Death of stirvivor without 
proving.] — /?i the Goods oj D<3Vegrove, No. 901, 
utUe, 


Where executor survives testator but dies without 
proving.] — See Sect. 12, sub-sect. 1, A. (6), post. 
Executor appointed incompetent to act — Dis- 
cretionary grants.] — See Sub-sect. 5, B., ante. 

Executor appointed abroad— Discretionary grants.] 

— See Sub-sect. 5, B., ante, 

2059. Foreign will — Universal heir & universal 
legatee distinguished.] — In the Goods of Oliphant, 
No. 895, ante, 

2060. Person named as executor without the 

powers of an English executor.] — Testator died 
domiciled in Chili, leaving a will, appointing two 
exors., one of whom died wiUiout taking probate. 
The other w^as believed to bo in Bolivia, but no 
response had been obtained to repeated applica- 
tions made to him. The only property in this 
country of any value consisted of a d(‘bt which it 
\vas desired to collect. 

The ct. accepted tJio ailidavit* of a notary, who 
was not a qualified (*hiliau lawyer, as evidtuice of 
the law of Chili ; A:, upon his evidenct^ that tin? 
powt'i'S A^ duties of an v\nv, in that country would 
only extiuid to s(H*ing that the estate was duly 
administer(*d by tluj acting iM'iivss, who in this 
cast* was t(*slator’s widow, the ct. made to her a 
grant t)f administration, with the will annexed. — 
In the Goods of WiiiTEf.KGtJ, [1899] V, 267; 68 
L, .r. 1*. 97 ; 81 L, T. 234. 

2061. Will inoperative by law of domicil-- 

Operative by English law.j — Wlun'e a married 
woman died domiciled in Italy, lt*aving a will 
valid according to English law, wiu*n‘l)y she 
appointed an <*X()r., tlm ct., although the hus- 
band consented to A: approved of sueh applica- 
tion, refused an apnlication for a giant of probate 
U) the tixor. nanu*d in the will, but made a grant 
to him of administration with the will annexed. — 
In ike Goods of Vannini, [1901 J P. 330; 71 

L. J. P. 7 ; 85 L. T. 639. 

generally, (’onflut of 

Laws, Vol. XI., pp. 382, 383, Nos. 600-610. 

ii. Document only Revoking Will, 

2062. Whether annexed to grant.] — Buenciiley 

V, Lynn, No. 2079, post, 

2063. .] — At the foot of a deed, to which 

deceased was a party, but whieh dispoHc*d of no 
j)roperty after her death, the following doiniment, 
duly executed as a will, was writUm : “ I do add 
unto my will this codicil, hereby revoking any other 
codicil or (*.odicils lieretofore made by me. 1 
constitute A:, appoint iny said son A. (1.” (a trustee 
under the deed) “my sole k only trustee k 
administrator under my said will.’’ When de- 
ceased executed this document, she said, ])ointing 
to the deed, “ This is my will.’* Ujion motion for 
a grant of probate of the deed k codicil to A. (i. 
as exor. : — Held : (1) the dcjed, as it was not of a 
testamentary nature, was nf)t entitled to probate ; 

(2) as then? was no will, A. G. was not (;xor. ; 

(3) the codicil, though it disposed of no property, 
revoked other codicils, administration with it 
annexed should be granted to the next of kin. — 
In the Goods of IIuhbard (1865), L. R. 1 P. k D. 
53 ; 35 L. J, P. k M. 27. 

Annotation: — ^Befd. In the Goods of Hicks (1809), h. h. 1 

P. & V. 683. 

2064. .] — Testator cancelled his will by 


by a soldier while ou actual military 
service was not signed by dec<;aaed. 
The widow of the deceased applied for 
administration cum tesiamento annexo : 
— Held : letters of administration should 
Im) i^nted ** with the will (except so 
far as the same relates to real estaU*) 
annexed .** — Re Vernon (1919), 19 

8. It, N. S. W. 358 : 3G N. 8. W. W. N. 


132.— AUS. 

— In conversations with two 
witnesses deceased, a soldier on active 
servicM*, said that be had made Cl. bis 
next of kin. On an application for 
administration of deceased *8 estate 
with the nuncupative will annexed, 
the writing appointing 0. his next of 


kill was not producA'd : — If eld : In th” 
absence of tbo writing, tlie application 
must be dismlsseu . — Re HUNTER, 
11919] N. Z. L. it. 95.— N.Z. « 

PART II. SECT. 12, SUB-SECT I. - 
A. (a) ii. 

r. Whether annexed to (frarU — A'an- 
cujiatirc ut/L }— Letters of adminis- 
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Executors and Administrators. 


Sect, 12. — special and limiied grants of administra- 
tion: Sub-sect, 1, A, (a) ii., (&), (c), (d), (e) Sc 
U).ScB, (g), (6), (c), {d)Sc{e) i,] 

obliterating his signature & appended to it a 
memorandum to this effect : “ This my last will 
is cancelled, & as yet I have no other.** 

The ct. granted administration with the memo- 
randum annexed. — In the Goods of Hicks (1869), 
L. K. 1 P. & D. 683 ; 38 L. J. P. & M. 05 ; 21 L. T. 
300 • 33 .T. P. 711. 

Annofaiion : — Distd. in the Goods of Fraeor (18G9), L. R. 2 

l\ & D. 40 . 

2065. .] — Where testatrix duly executed, in 

accordance with Wills Act, 1837 (c. 20), s. 20, a 
paper writing declaring her intention to revoke her 
existing will, the ct., in pronouncing for the 
revocation, directed a grant of administration to 
issue, as upon an intestacy, with a note thereon 
that the grant was so made in consequence of the 
execution of the said paper writing but without 
annexing the said paper writing to the grant. — 
Toomer V, SOBINBKA, [1907] P. 106 ; 76 L. J. P. 
19 ; 96 L. T. 475. 

(6) Where Executor dies without Proving, 

2066. General rule.] — Where an exor. refuses 
or dies before probate, administration shall be 
granted to the next of kin of intestate cum testa- 
mento annexo, unless there is a residuary legatee 
& then it must be granted to him. — Anon. (1028), 
3 Salk. 21 ; 91 E. li, 607. 

See, now, Court of Probate Act, 1858 (c. 95), 
s. 10 ; Administration of Estates Act, 1925 
(c. 23), ss. 6, 7. 

Whether right of probate devolves on executor’s 
executor generally, Part I., Sect. 8, & 
Part II., Sect. 5, sub-sect. 2, A., ante, 

(c) Where Executor Renounces or Fails to Prove, 

2067. Where executor renounces before acting — 
General rule.]— Anon. (1628), No. 2006, ante, 

.] — See, now, Coui-t of Probate Act, 1857 

(c. 77), s. 79 ; Court of Probate Act, 1858 (c. 95), 
s. 16 ; Administration of Estates Act, 1925 (c. 23), 
s. 5. 

Discretionary grant.] — Sec Sub-sect. 5, B., 

ante. 

Renunciation by executor after acting — Whether 
valid.] — See Part I., Sect. 9, sub-sect. 2, anic, 

2068. Where executor cannot be found.] — The 
oxors. & legatees named in a will could not be 
found. The estate was also insolvent, & the 
competency of testator was likewise questionable. 

The ct., under these circumstances, refused to 
grant simple administration to a creditor, but. 
made a grant with the will annexed. — Hanson v. 
Shepherd, In the Goods of Howell (1867), 17 
L. T. 123 ; 32 J. P. 24 ; 16 W. K. 144. 

2069. Sufflciency of renunciation — Consent to 
grant.] — The ct. will not grant administration 
with the will annexed to the residuary legatee, 
with the consent of the exor. It can only do so on 
the exor.*s renunciation of probate, or after a 
citation has been served upon him, upon his non- 
appearance within the prescribed time. — G arrard 
V , Garrard (1871), L. B. 2 P. & D. 238 ; 25 L. T. 
162 ; 35 J. P. 647 ; 19 W. H. 569. 

2070. Renunciation abroad.] — In the 

Goods of ScARR, No. 2192, qmst. 


.] — See, generally, Part I., Sect. 12, ante. 

2071. Failure to prove — Non-appearance to 
decree.] — The Treasurer of the Navy refused to 
pay the arrears of a mariner’s wages on the 
probate of a will granted in Jersey. A decree 
issued against the exor. to accept or refuse adminis- 
tration cum testamento annexo in the Prerogative 
Ot. No appearance being given for him, an 
administration cum testamento annexo was granted 
to the residuary legatee. — Le Briton v, Jje 
Quesnb (1766), 2 Lee, 261 ; 161 E. K. 334. 

2072. Non-appearance to citation.] — Gar- 

rard V , Garrard, No. 2069, ante, 

2078. Citation by advertisement — 

Executor not heard of for many years.] — Where 
a sole extrix. & legatee, being the illegitimate 
daughter of testatrix, had not been heard of for 
forty years, the ct. granted administration with 
the will annexed to the representative of the next 
of kin of testatrix, on proof that extrix. had been 
cited by advertisement & that the solr. to the 
Treasury did not intend to apply for administra- 
tion to her estate & subject to administration to 
the next of kin being taken out. — In the Goods of 
Ley, [1892] P. 6 ; 61 L. J. P. 110 ; 65 L. T. 762. 

2074. Probate accepted but not taken out.] 

— I am not aware that the ct. has ever compelled 
a party to take out probate. The course for the 
creditor to pursue, under these circumstances, is 
this : — to pray the ct. to grant a monition, against 
the next of kin, to take out administration ; &, 
on their failing to do so, the ct. will grant adminis- 
tration to the creditor who has taken out the 
monition against the next of kin. I do not say 
that the ct. might not pronounce the exor. in 
contempt, but I think this is a preferable course 
{per Cur.). — In the Goods of Tomkins (1841), 6 
Jui*. 156. 

{d) When Executor is incapable. 

See Sect. 11, sub-sect. 5, B., ante. 

{e) Where Executor Uncertain, 

2075. One of possible executors too ill to be 
sworn — Grant to other as interested in residue.] — 

The residuary clause in a will was altered by 
striking out the words “to A. in trust *’ & sub- 
stituting “ to B.” A. was named exor. Adminis- 
tration with the will os altered annexed granted to 
B., as interested in the residue, A. being incapable 
of acting, & too ill to bt* sworn, & proceedings 
being taken in Chancery to ascertain the con- 
struction of the residuary clause. — In the Goods of 
Boschp:tti (1852), 16 Jur. 894. 

( / ) Discretionary Grants, 

See Scot. 11, sub-sect. 5, B., ante, 

B. To Whom granted. 

Sec, now. Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 162. 

(o) In General, 

2076. Where right to grant a question of con- 
struction — Decision of court of construction 
followed.] — A. died in 1856, leaving a will on the 
construction of which, in respect to a question 
between B. the asserted residuary legatee, & C., 
the next of kin, the judge of the Prerogative Ct. 
of Canterbury decreed letters of administration 


iration with will aiiiicxod gralltA^il of a 
will, made on a form ni'UBcrilicd by tho 
military authorities &. w^hilo tostator 
was on aotivo servioo, which purported 
to revoke all former wills & to bo 
testator’s last will, but made no 
mention of an exor . — Re Daigle’s 
Estate, [19181 8 W. W. U. 910.— CAN. 


PART 11. SECT. 12, SUB-SECT. 1.-- 
B. (a). 

s. Company — AvdhorUed hy Statuie.\ 
— Testatrix by her will, made on 
Auir. 1885, appointod A. B. sole 
exor. & died on Jan. 16, 1886. On 
Doe. 8, 1885, Act No. 842 was passed. 


by which an exor. instead of himself 
applying for probate may aiithoiiso the 
Trustees Kxors. Si Agency Co., Ltd. 
to apply for administration cum (csto- 
memo annexo unless testator should 
by his will have expressed his desire 
otherwise. A. B. duly authorised the 
CO. to apply : — Held : where a testator 
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Part II.— Probate and Letters or Administration. 


with the will annexed to C., testator’s sbter & 
next of kin. A bill was subsequently filed in 
Chancery for the administration of the estate, in 
determining which Wood, V.-O., held that B. was 
the beneficial residuary legatee. .Afterwards C. 
died, leaving goods unadministered, & a question 
arising in the Ot. of Probate as to the grant de bonis 
tw?t between B. & another next of kin : — Held : 
without going into the construction of the will, 
the suit before Wood, V.-C., was substantially 
an appeal from the decision of the Prerogative Ct. 
Administration de bonis non was granted to B. 
in accordance with the decision in Chancery.- — 
Warren v. Kelson (1859), 1 Sw. ^ Tr. 290 ; 28 
L. J. P. & M. 122 ; 33 L. T. O. S. 12 ; 5 Jur. N. S. 
115 ; 7 W. R. 348 ; 164 E. R. 733. 

(b) Will disposing of Property Abroad* 

2077. Grants according to law of domicil.] — 

Spratt V. Harris, No. 724, ante* 

Sec, generally. Sect. 11, sub-sect. 4, B., ante; 
Conflict of liAws, Vol. XI., pp. 378 et seq* 

Jurisdiction to grant — Probate of wills disposing 
of property abroad.] — Sec Sect. 1, sub-sect. 1, 
A. (6), ante. 

(c) Where Testator Domiciled Abroad, 

See, gemrally. Sect. 11, sub-sect. 4, B., anie ; 
CoNtTilCT OF JiAWS, Vol. XI., pp. 378 et seq, 

{d) The Widomr or Widow, 

2078. General rule.] — (1) A feme covert having 
made a will of her sepai'ah^ jiroperty, but appointiHl 
no exor., the ct. refused to grant a limiU;(l adminis- 
tration, with the paper annt'xed, to the legatees 
therein named, but according to the course of 
office, grant(id a g<‘neral administration, cum 
tesiamento annexo, to the husband. 

(2) It Ls always the duty of the ct. to take care 
that th<‘re is sufficient s(.*curity. Let tlie sureties 
justify {per Cuu.). — Salmon & Breeze v. Hays 
(1833), 4 Hag. Ecc. 382 ; 162 E. R. 1485. 

AnmtUtiions : — As to (1) CoDSd. In Uie of 

li Rob. Eocl. 13.j. Apld. Dompscy KIiir: (IH.'il ). 

2 Rob. EcajI. 307. Diltd. Rruncbley r. Lynn (18j2), 2 Unb. 

Keel. -in. Reid. TiiKnian r. HopkiiiH (1812), 11 L , J. 

V . 301). 

2079. Whether rule absolute.] — (1) A woman, 
having a power fo appoint certain property by 
will, made a will previously t<j her marriage in 
18,‘U, & by her marriagtj settlement of even date 
with her will covenanU;d not to revoke that will 
after her marriage. She executed many testa- 
mentary papers but did not, as alleged, thereby in 
any way revoke that will ; subseciuently she 
executed a codicil ” to her “ last will,” whereby 
she i*evoked her “ said will in ioio ” . . . “so 
that I may die intestate ” : — Held : notwith- 
standing an averment of the necessity of probate 
being panted of certain former testamentary 
papers in addition to the last “ codicil ” in order 


that a ct. of equity might construe them in 
reference to the covenant in the settlement the 
Prerogative ct. was bound by Hughes v. Turner 
(4 Hag. Ecc. 30) to decree probate of the last 
testamentary paper above. 

(2) The grant of administration with will 
annexed of a married woman, wdien no exor. is 
named is, though the husband survive, in the 
discrt'tion of the ct. ; when such grant is ivfuscd 
to the husband, he may if necessary take a 
ccetcrorum grant. Tlie ct. has no authority 
wrhatever to alter a decree affirmed by the J udicial 
Committee, a superior tribunal. 

(3) A ct., in merely pronouncing that a paper is 
entitled to probate does not thereby exclude the 
question whether other papers may not be joined, 
unless indeed that question is specifically raised 
(Du. Lushinqton). 

(4) Intestacy can only arise when a person dies 
without legally bequeathing his property, that is, 
without a will. If a man by will declares ho dies 
intestate, & that his property shall go as in case 
of intestacy, such paper does not constitut-(> an 
intestacy but a bequest of tlui proper! y to persomv 
dcsignatce, designated by the statute (Dr. Lusuinr- 
TON). — Brenciiley V, Lynn (1852), 2 Rob. Eccl. 
441 ; 19 L. T. O. S. 50 ; 16 Jur. 292 ; 163 E. R. 1373, 

Anwitntioius :--‘As to (2) Raid. In the (footls of Halloy (1861) 

2 Sw. & 'lY. 1.3.'). (icncmllu, Mentd. Sothcran r. Dotiiiig 

(1881), 20 Ch. 1). IM). 

2080. Though husband takes no Interest.] — A 

marricid wn>man made her will under a power ; 
she disposed of the whole of the fund, over which 
she liiwl a power, away from her husband, & 
appointed no exor. No other property was 
referred to in the will. Under the circumstances, 
the ct. decreed t he administration to the husband. 
-In the (toads of Dawson (1849), 2 Rob. Eccl. 
135 ; 7 Notes of (.Vises, 317 ; 13 Jur. 1084 ; 163 
E. R. 1268. 

(c) Universal or Ilcsiduary Legatee, 
i. In General, 

2081. Right to grant.] — Day v. Cuatfield, 
No. 915, ante. 

2082. .j — Administration with a will 

annexed, granted U> a wddow in i)reforcuce !/(► a 
mother. 

A residuary l(*gatee is generally entitled t-o an 
administration with the will annex(!d, because lie 
i.s bound, for liis own sake, to be careful in col- 
lecting the efTects Ac improving the estate.-— 
Repinuton V. Holland Ac Repinoton (1755), 2 
Ixje, 251 ; 161 K. R. 332. 

2083. — -.J —A will propounded Ac established ; 
administration cum tesiamento annexo, granted to 
the residuary legatees, the exors. having renounced 
— Biog V. Keen (1752), 1 I^^e, 124 ; 161 E. R. 46. 

2084. No right to probate.] — In the Goods 

of Olipiiant, No. 895, ante. 


had an opportunity aft-er the . ^ 

uf tho Act of altering hiH will, & diS 
not chooHo to do so, ho must he taken 
to mean that his will bhonld take 
effect aee.ording to the new law, & 
adniinibt ration granted to the eo. — 
In the tv ill of Bridoer (1886), 12 
V. L. R. 281.— AUS. 

t. Sot authorised by statute.] 

— A corim. oggn^te, not Hfiociaily 
authorised by Act of l^ariiamcnt, 
cannot be aupointed adniiniKtmtor 
rum tefdamenlo annexft, nor can it 
lawfully authuriMc a trustee co. to 
apply for such a grant . — In the Will of 
Basse, [I90i)l V. L. U. 313 —AUS. 

PART II. SECT. 12. SUB-SECT. 1.— 
B. (d). 

a. Widow — Jointly with two others — 


Appointed trustees by will — Estate not 
wholly disposed of, 1 — Testator appointed 
his widow & two of his sons his tmstcoH, 
but did not purport to dispose of all 
his estate : — held : they were entitled, 
luider the circnnistauces, to a Joint 
grant of administration with the will 
annexed . — lie BimwN’s W'ill (1878), 
4 V. L. It. 47.— AUS. 

b. Conditional (yr«w/.] —Tes- 

tator loft his profwrty eoually Indweeii 
his wife one of his daughters 
dcMcrihiiig the former us “ manager 
of all ; he had another daughter tfr 
a son, lioth of whom hail emigrated, He 
bad not been heard of for some tiine. 
The will was lost, but a copy ot it was 
lodged in ct. The ct., upon an applica- 
tion being made by the widow for pro- 
bate to her as extrix. according to the 


tenor, required her to renounce tho 
executorship, if any, & take admiuiH- 
tration with tho copy of the will 
annexed, ontoring into security for tiie 
benefit of the absent next of klii - 
/n the floods of Quin (1867), 16 W. Jl. 
112.— IR. 

PART 11. SECT. 12, SUB-SECT. 1. - 
B. (6) 1. 

2084 i. liighl to grant — So right to 
probate .] — A universal legatee is not 
entitled to probutis l>nt only to letters 
of administration W'it b the will annexed. 
— 7n the (Jffods of Hiiohiikk Bhusan 
Bannkrjru (1892), I. L. It. 19 Calc. 
582.— IND. 

o. On renunciation by executor 

— Sol when distribuiitm podponed by 
will .] — Testator appointed exors. Ac 
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Sect, 12. — Special and limiUd grania of adminiatra- 
tion: Sab-aect, 1, B. je) i,, ii, <S: Hi,] 

2085. .] — person constituted uni- 

versal devisee & legatee by a will, but not named 
as exor., is entitled to administration with the will 
annexed, but not to probate. — In the Gooda oj 
Pryse, [1004] P. 301 ; 73 L. J. P. 84 ; 90 L. T. 
747. 

Annotation Reid. Hcwboii r. ShcUcy, fl913J 2 Ch. 384. 

2086. Preferred to next of kin.] — Anon. 

(1028), No. 2000, ante. 

2087. .] — Wliere an exor. renounces, 

it is the practice to grant administration cum 
Icaiamenio annexe to the residuary legatee in 
preference to the [next of kin] ; but the ct. cannot 
I'efuse an administration of this description to a 
person who is both of next of kin & residuary 
legatee.— L inthwaite v, Gaij^oway (1757), 2 
Iajc, 414; lOlE. 11.388. 


AmwUition : —BxltSL. Crane r. Jicbcllo (1832), 19 L. T. O. S. 
192. 

2088. .]— CiiANE V. Hkbello, N o. 2103 , 

2)osi, 

2089. ~ Preferred to widower.]— Where a 


married woman mak(*s a will & appoints no ext)r., 
the persons interested under the will are entitled 
to the grant in prioiity to tlie husband, who can 
only obtain the grant on their renunciation being 
bled in the registry. — In the Goods of Pailky ' 
(18611, 2 Sw. & Tr. 13.^ ; 30 1,. J. P. M. & A. 190 ; 
4 li, T. 90 ; 2.'! J. P. 300 ; 9 W. R. 540. 

2090. Preferred to representative of executor 

dying without proving.]— A will made upon a 
I)rinted form with holograph additions purported 
to leave all propeHy both real & personal belonging 
to testator to testator’s wife “ for her own absolute 
use & benefit . . . subject only to the payment of ” 
debts &» funeral & testamentary expenses, the wife 
being appointed sole extrix. . . . “ & after her 
death to coin(^ absolutely to ” M. “to her & her 
heirs for ever ” after payment of £20 to two sisters 
(named) of M. : — Held : M., as residuary legatee, 
was entitled to a grant of administration with the 
will annexed, in prefer<;nce to the exor. of the 
widow, who liad died without taking probate of the 
will in question . — hi the Estate of Iatpton, 11905] 
V. 321 ; 74 L. J. P. 102 ; 94 L. T. 100. 

Annoiatum Mentd. lie Fowlor, Fowler v. Fowler, [1917] 

‘J? 7 


testator in his will bequeathed his whole property 
for life to “ his wife E.,” his real wife H., with 
whom he had long ceased to cohabit, being still 
alive, the ct. refused, in her absence, upon the 
affidavit of the sister of E., to whom deceased had 
been married de facto after his separation from his 
wife, to decree administration with the will to 
E., as universal legatee for life. — In the Gooda of 
Lambert (1846), 5 Notes of Cases, 94. 

2096. Sole executrix & Joint residuary legatee — 
Renouncing executrixship.J — A., sole extrix. 
joint residuary legatee, renounced the probate of 
the will of her testatrix, C., who was solo extrix. 
& universal legatee for life of her husband, & who 
had died leaving some of his effects unadministered, 
& administration thereof had been granted to 
their son ; there being no representation of C., A., 
upon her retracting her renunciation, was allowed 
to t ake administraUon with will of the goods of C., 
tis a residuary legatee. — In the Goods of IIullock 
(1846), 4 Notes of Cases, (i45. 

Residuary legatee In trust.] — Sec Sub-sect. 1, 
B. (e) iii., post. 

2097. Survivor of two universal legatees —Former 
decree in favour of other since dead.] — The ct. 
will grant administration with will annexed to one 
of two universal legatees a decree with intimation 
having issued in the name of the other who was 
since dead. — Law v. Campbell (1827), 1 Hag. Ecc. 
55; 162 E. 11. 504. 

2098. Whether allowed to claim as creditor.] — 

A party entitled as substituted residuary logatco 
cannot claim [letters of administration with will 
annexed] as creditor. — 7n the Gooda of Hudson 
(1842), 0 Jur. 564. 

2099. Loss of right to grant — Estoppel by Judg- 
ment In former proceedings.] — Held : a person 
who had been party to a prior suit touching the 
grant of an administration cum icaiamenio annexo 
was barred from instituting proceedings for the 
I)urpose of claiming tlui administration as 
residuary h^gaice. — ^J 'homas r. Davis (1752), i 
I^e, 170 ; 161 E. K. 63. 

generally y Estoppel, VoI. XXL, pp. 159 

ct seq, 

2100. By renunciation — Power to retreat.] 

— A residuary legatee, who had renounced adminis- 
tration de bonis non of an alleg(;d insolvent estate, 


2091. Where also next of kin.] — L intii- 

WAITE V. CiALLOWAY, No. 2087, ante. 

2092. Universal legatee also widow.] — 

Adminisi]*atioii cutn iestamenio annexo decreed to 
the univei’sal legatee, she having first proved herself 
to have been the widow of testator. — Cunnino- 
HAM V. Boss (1767), 2 Lee, 478 ; 161 E. B. 411. 

2093. Where “ residue a calculable 

amount.]— in the Goods of Cutler (1851), 15 Jur. 

68 . 

2094. Residuary legatee described as wife— Law- 
ful wife surviving— Lawful wife not appearing to 
citation.] — A party, described by a testator in his 
will as his wife \inder his own name, &; as such 
appointed universal legatee, whereas his real 
widow, from whom he had been separat'Od, sur- 
vived, was allowed to take administration, the 
>vidow being cited & not appearing. — Barling 
Dare (1844), 3 Notes of Cases, 164. 

2095. Residuary legatee with lift 

interest only — Lawful wife not cited.]— Wlieit? a 


was permitted to retract that renunciation, & to 
take tlie administration in preference to a nominee 
of creditors representing a large amount of debt. 

A residuary legatee is allowed to retract his 
renunciation before a grant is made to another. 
It is only when there is no one else, according to 
law, to take a grant that a creditor is entitled. 
It cannot, even in the case of an insolvent estate, 
be said that a residuary legatee has no interest, 
for some of the debts may be questioned, some of 
the creditors may make unjust demands (Sir 
H. Jenner Fust). — Dimes r. Cornwell, In the 
Goods of Waters (1850), 2 Rob. Eccl. 142 ; 7 
Notes of Cases, 380 ; 14 L. T. O. S. 549 ; 14 Jur. 
252 ; 103 E. R. 1271. 

ii. Where No Prospect of Residue. 

2101. Whether right affected.] — Letters of ad- 
ministration having been granted to a daughter 
of a testator (the only exor. to prove the will 
having died intestate) the widow & i*esiduary 


trustees & directed that his business 
should be carried on for three years 
after his death by his eldest son, 
as manaecr, under the superviKion of 
tho trusk^es. The exors. ^ trustees 
xenounoed, & the eldest son. wlio was 
one of tho residuary legatees, applied 


for administration with will annexed : 
— Held : as the estate could not be 
distributed for some years, the reason 
for the rule that, when the exors. re* 
iiouiioe the residuary legatee is eutitied 
to tho giant of letters of administra- 
tion was absent, & in the circumstances, 


an impartial iicrson should he 
appointed . — He SousR’s Will (1906), 
26 N. Z. L. It. 279.— N.Z. 

d. XunciiiHiiive trill.] - He Rule 

‘ ‘ I, 33 N. Z. L. li. 251.— N.Z. 
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Jc‘gatee applied to have them repealed. It appeared 
that after payment of the debts & legacies there 
would be no residue. The ct. strongly inclined 
to think that the residuary legatee was entitled 
to the administration, the averment that there was 
residuum being immaterial. But in view of the 
fact that much of the estate had already been 
got in, & that suits were pending for the rest, 
which would be abated if the administration were 
repealed, the ct. i^roposed an accommodation, 
which the parties accepted. — Thomas r. Butler 
(1672), 1 Vent. 217 ; 3 Keb. 23, 27, 34, 55 ; 2 Lev. 
55 ; 86 E. K. 146. 

Annoiaiiom : — Consd. Atkinson r. Barnard (1815), 2 

Phiiliiu. 310. Refd. B. r. Betiosworth (1730), 2 Stra. 

1111 ; Crane r. Bcbello (1852), 19 L. T. O. 8. 192. Mentd. 

Hammond r. Ouden (1700), 12 Mod. Bep. 421 ; Ban's v, 

Jackson (1842), 1 Y. & C. Ch. Cas. 585. 

2102. .] — Residuary legatees, even where 

there is no prospect of any residue, are entitled 
to an administration de honis^ in pieferenco to 
legatees & annuitants. — ^A tkinson Baknahd 

(Lady) (1815), 2 PhUUni. 316 ; 161 K. U. 1156. 
Annotation : — Refd. Crane v. Bcbello (1852), 19 L. T. U. S. 

J92. 

2103. Estate insolvent.] — Aduiinistration, 

with the will annexed, of an insolvent estate refused 
to a creditor, granted to tlie residuary legatee. 

It is the general rule that administration should 
be granted according to the interest, tliat in 
cases, whether within or without the Statute of 
Distributions, tlie ct. should entrust the inanage- 
inent of the estate to those who have tlie greatt^st 
interest in it. Hence, where there is a will without 
the appointment of an (!Xor., or whcTe an exor. 
refuses to act, the grant of administration, with 
the will annexed is given to the residuary legatee 
not the next of kin of testator. With respect to 
credit oi's, they liave but an iiifc*rior interest 
they cannot deny an interest, or oppose; a will 
^ administration is only grant I'd to t)n*in on failure 
of a siijierior interest ; tliey ar<; t horidore post- 
poned to residuary legalises, next of kin & legat<?es, 
A the solvency or insolvency of tlie estate cannot 
affect the (luestion of right jiailicularly in the case 
t»f a residuary legat<‘<*, who is t<‘stator’s choice 
(Silt John Dodson). — (Iianp; r. Kebellu (1852), 
16 L. T. O. S. 1U2 ; 16 Jur. 482. 

2104. - — — .] — Dimes Coknwell, 7/t 

ihe (Jooda of Waters, No. 2100, aniv, 

2105. Actual interest may prevail.]— One 

of four residuary legaU^es, who was also testator’s 
next of kin, unsuccessfully op[)osed the; will, ^ 
was condemned in costs. TIuj three ot h<T residuary 
legat<ies who were minors, & had, by theii* guardian, 
pi*opounded the will, aiijtlied for a grant of adminis- 
tration with the will annex(?d to their guardian. 
The ct. rtdused to make the ^ant to the guardian 
because it w’as proved that in fact there was no 
residue, ta that the next of kin had a larger intorest 
in the specific; legacies than the minors. The grant 
was therefore Tiiadc to the next of kin, notwith- 
standing his unsuccessful opposition to the will ; 
A: the ct. declined to make the grant conditional 
on the payment of legacies other legatees 
besides th(i next of kin the ininoi-s. — S awbridge 
r. Hiix (1871), L. H. 2 P. A: D. 219 ; 40 L. J. P. 
A: Ai. 27 ; 24 L. T. 320 ; 35 J. P. 503 ; 19 W. K. 
705. 

2106. Grant to specific legatee — 

Residuary legatee abroad.] — Upon an application 
for a grant of administration dc bonis non it 
appeared that the residuary legatee n^sident abroad 


had had notice by letter, & that ho had no beneficial 
interest, there being actually no residue : — Held : 
the grant might be made to a specific legatee, 
without requiring the residuary legatee to be cited, 
or to renounce. — In ihe Goods of Wilde (1887), 
13 P. D. 1 ; 57 L. J. P. 7 ; 57 L. T. 815 ; 51 J. l\ 
775 ; 36 W. B . 400. 

iii. Trustees, 

2107. Whether entitled to grant.] — CoU88- 
MAKER V, ClIAMBEIlLAYNK, No. 916, autc, 

2108. Next of kin preferred.] — The office 

of trustee differs from that of exor. Administra- 
tion cum icstamento annexo was granted to one of 
the next of kin who was before the ct., in i^reference 
to the trustees for the property. — liODDicOTT & 
Hamilton v, Dalzell (1756), 2 Lee, 294; 101 
E. K. 346. 

AnnotaiamH : — Distd. lIiitflicH r. Bicanls (1758), 2 Lc<', 

543. Apld. Jn ihe UooiIh of J ouch (18GI), 2 S\v. & Tr. 155. 

Consd. Jn Vic tluodH of FmtJor (1870), 40 L. J. P. Sz M. 9. 

2100. Preferred to persons with beneficial 

interest.] — Hutchinson r. Lambert & Curuno, 
No. 2131, post, 

2110. Distinguished from executor accord- 

ing to the tenor.]— in ihe Goods of Bray (1852), 
16 Jur. 802. 

2111. — -.J — Where a testator be- 

queathed all his property to trustees, with direct ion 
to pay a specific debt, rerfaln legacies, to deal 
with the rcisidiRs hut tJie will did not contain any 
general dir(‘ction as fo payment of d<d)l8 : — /Md : 
the trust e<*s were not- entitled to probat-e of the 
will as exoi'H. according to the tenoi*, but they wore 
entitled to administration with the will annexed. — 
hi ihe Goods of Armhtronu (1889), 59 L. J. P. 23 ; 
62 L.T. 184 ; 51J.P. 200. 

2112. .] — Tt‘Htatrix by lior will left 

all she p(»8sess(;d t-o t wo persons, whom she named, 
in trust to pay the income to her husband during 
his lifetime, A direct(‘d that her instate should b<; 
divided (‘qually betwtum her four children at his 
death. Tliere was no din^ction to ijay debts & no 
appointment of exors. Testatrix expressed 
.adherence to lier will, which she retained in her 
]>ossession, but at her death it was found torn uj>. 
^VU parties int tue.st ed consenting: — Held: there 
was on tlH*He facts no presumption of revo<;ation, 
the persons nanual as trustees w<;re not, in the 
absence of a direction to pay debts, executors 
according to the Uuior, & tin; proi)er form of grant 
was one, with the will annexed, to them as universal 
legatees in trust/, hi ihe Instate of Mackknziio, 
[1909] P. 305 ; 70 L. J. 1*. 4 ; 2fi T. L. H. 3ff. 

Ncc, (jencrally. Part I., Sect. 3, sub-sect. 2, A., 
ante. 

2113. Trustees substituted by codicil.] 

— Where a Uistator app<»iuted “ tioistees & (;xor8.” 
of his will A by codicil cancelled “ the ajipoint- 
ment of trust ” & appointed other persons in their 
stead the trustees & exors. appointed by will 
having renounced or being unable to act, tin; ct. 
refused to grant probate as exors. according to the 
tenor, to the persons substituted by the codicil, 
but made a grant to tlnem of administration with 
the will annexed . — In ihe Goods of Hartley ( 1 895), 
11 K. 692. 

2114. Substituted trustees — Necessity for 

consent.] — In no case will the c;t. grant administra- 
tion to substituted trustcees as such without the 
consent of all parties intcresUed in the property 
until the property is actually vested in the trustcjes. 


PART II. SECT. 12, SUB-SECT. 1.— 
B. (•) iii. 

6. WhcUicr entitled to grant — Tes‘ 


tator domiciled abroad ,] — A VrcncU sub- 
ject, doiuicUcd Sc resident in Frane< 2 , 
l>y his will, crxecuted as requlmJ by 
1 Viet. c. 26, but not executed as 


i-eciulred liy the law of France, 
iMuiueathed bin perHoual ('htaie in 
Ktiffland Sc IrelanJ to iniHt4U)s, whom 
be named exors. Sc save leaseholds 
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Sect. 12. — Speciul and limited grants of administra- 
iion: Sub^secL 1, B. (e) in. d? it?., (/) <£? (g) i.] 

— Crbsswell V. Oresbwell (1824), 2 Add. 342 ; 
162 E. B. 819. 

AnnotcUion: — Consd. Woodfall v, Arbuthnot (1873), I^. R. 

3 P. & D. 108. 

2115. .] — ^Administration with the 

will annexed was granted to a substituted trustee, 
the exor., who was also the trustee, having 
renounced. — In the Goods of Turner (1860), 2.5 
J. P. 151. 

2116. Substitution by court.] — De- 

ceased executed a will in which he appointed exors. 
& certain persons residuary legatees in trust. In 
1873 the Master of the Rolls made an order 
whereby he substituted certain other persons as 
trustees in the place of the surviving residuary 
legatee in trust named in the will, & vested in the 
new trustees the estate of deceased : — Held : on 
the citation & non-appearance or renunciation of 
the surviving exors., administration might be 
granted to the new trustees, although there had 
been no actual conveyance or assignment to them 
of the trust estate. — In ike Goods of Woodfall, 
Woodfall v, Arbuthnot (1873), L. R. 3 P. & D. 
108 ; 42 L. J. P. & M. 04 ; 29 L- T. 248 ; 37 
J. P. 712 ; 21 W. R. 933. 

2117. JSubfttHutlon by codicil.] — In 

the Goods o/Hab«1.by, No. 2113, ante, 

2118. Residuary charitable gift — Bequest 

dthl^WTiere a devise of realty for a charitable 

foundation is void under Mortmain Act, a bequest 
to residuary legatees in trust to carry out the 
purposes of the devise fails too ; & a bequest over, 
where the prior bequest is defeated by contin- 
gencies other than those provided for by testator, 
is also void. Administration, with will annexed, 
was granted to next of kin in preference to resi- 
duary legatee, for the purpose of carrying out the 
intended charity. — Bud all v. Warren (1867), 
Dea. & Sw. 306 ; 29 L. T. O. S. 204 ; 3 Jur. N. S. 
822 ; 164 E. R. 684 ; silbsef/uent proceedings^ svib 
nom. Warren v. Kelson (1859), 7 Sw. & Tr. 290. 

2119. Conditions precedent to grant.] 

— Testatrix bequeathed the residue of her property 
to B. ** to be disposed of as she shall think fit at 
her discretion for the benefit of ” a Roman 
Catholic convent. The exor. of the will & B. 
having died during the lifetime of testatrix, the 
ct. made a grant of administration with the will 
annexed to the Reverend Mother of the convent 
as residuary legatee, on proof of the permanence 
of the institution, &; of the fitness of the Reverend 
Mother, having regard to her powers, to receive & 
apply the legacy. — In ike Goods of M‘Auliffe, 
[1896] P. 290; 64 L. ,7. P. 120; 73 L. T. 193; 
44 W. R. 304 ; 11 T. L. R. 628 ; 11 R. 610. 

2120. Whether to holder of oflloe at 

date of will or successor In office.] — A testator, a 
Roman Catholic canon, bequeathed a legacy to the 
then Roman Catholic bishop of his diocese, by 
name, for the benefit of the library of a certain 
educational institution, the legal ownership & 
(Custody of which Wfis vested in the bishop cx officio. 
Ho also appointed the bishop his residuai'y legatee, 
&, bequeathed the residue of his estate, subject 
to a certain legacy, to the bishop, again by name, 
for the same objects as above. Testator survived 
the execution of his will about eleven years, during 
which time there had been three successors to the 
bishop, but the ownership etc. of the institution 
was still vested in the bishop for the time being 
ex officio. The ct. granted administration with 


the will annexed to the bishop for the time being, 
under Court of Probate Act, 1867 (c. 77), s. 73, 
but without prejudice to any rights of the next of 
kin. — In the Goods of Lalor (1901), 71 L. J. P. 

17 ; 85 L. T. 643 ; 18 T. L. R. 16. 

2121. Trustee without beneficial interest.] 

— Testator appointed no exor., but appointed his 
nephew his universal legatee in trust. The 
universal legatee was an attesting witness, but 
took no beneficial interest. The ct. granted him 
administration with the will annexed . — In the 
Goods o/PoRD (1870), 23 L. T. 323 ; 34 J. P. 670 ; 

18 W. R. 960. 

2122. Representative of residuary legatee in 
trust — Preferred to residuary beneficiaries for life.] 

— Hutchinson v, Lambert & Curling, No. 2131, 
post, 

iv. Other Cases, 

2123. Will with two inconsistent residuary gifts 
— One absolute & one for life — Grant to legatee as 
person named.] — Testator, having in one clause 
of his will left all his personal property to his 
wife absolutely, by a subsequent clause gave her 
only a life interest therein. Under these circum- 
stances a special grant was ordered to issue, which, 
after reciting the two clauses of the will, should 
authorise the widow to take administration as the 
party named in them . — In the Goods of Westropp 
(1859), 5 Jur. N. S. 1318. 

2124. Residuary legatees of age — Though under 
age fixed by will for possession.] — Testator left his 
property to his children who should attain twenty- 
eight years of age, daughters marrying under that 
age to have their presumptive shares settled upon 
them. The sole surviving exor. renounced pro- 
bate, & refused to nominate any new trustee. 
All the children, with the exception of the eldest 
son, who was in India, consenting, the ct. made a 
grant of letters of administration, with the will & 
codicil annexed, to two sons under the age of 
twenty-eight, this being the age fixed for pos- 
session, & not for vesting, of the shares . — In the 
Goods o/ Thompson (1892), 67 L. T. 357. 


( / ) Versons Claiming under Universal or Residuary 
Legatees, 

2125. Where person entitled married woman — 
Grant to husband of substituted residuary legatee — 
Preferred to husband of executrix & residuary 
legatee for life.] — Held : the husband of a sub- 
stituted residuary legatee was entitled to an 
administration in preference to the husband of 
the sole extrix. & residuary legatee for life, both 
parties being widowers. — Wbtdrill v, Wright 
(1814), 2 PhiUim. 243 ; 161 E. R. 1132. 

2126. Wife taking for separate use — Appli- 

cation to renounce in favour of next of kin — 
Necessity for citing husband.] — In the Goods of 
Wells, No. 2188, post, 

2127. Grant to nominee — Refusal of 

husband to consent.] — A married woman was the 
only legatee of a will which contained no appoint- 
ment of an exor. Her husband refused to consent 
to her taking the grant of administration with the 
will annexed, or to join in the bond. The property 
being left to her separate use, the ct. made the 
grant to her attorney without the husband’s 
consent. — In the Goods of Warren (1867), L. R. 
1 P. & D. 538 ; 37 L. .7. P. & M. 12 ; sub nom. 
In the Goods of Warner, 17 L. T. 221 ; 31 J. P. 
825. 


for years in Ireland, dchis real estate & to the trustees in that character alone De FoaASSiERAS v. Dutobt (1881). 

chattels real in England, Sc Ireland administration cum icMamtnto annexo 11 L. It. Ir. 123. — IR. 

to the same trustoos. The ot. granted ' limited to the chattels real in Ireland. — 
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2128. — No notice to husband.] — 

In the Goods o/Pine, No. 1915, ante, 

2129. Grant to husband — On consent by 

wife*] ^A. died, leaving all the property over 
which she had a power of appointment to B., who 
was married & resident in America. B.*s husband 
came to England & applied for a grant of ad- 
mimstration with the will annexed. The ct., 
before making the ^ant, required that B.’s consent 
should first be obtained. — In the Goods o/ W illiams 
(1868), 17 L. T. 618. 

2130. Representative of person entitled— Execu- 
tor of residuary legatee— Preferred to executor of 
creditor.] — Letters of administration which had 
been granted to the exor. of a creditor, were 
rescinded before they had passed the seal, at the 
suit of the exor. of a residuary legatee. — Jones t\ 
Beytagh & Beytagh (1821), 3 PhiUim. 035 ; 161 
E. R. 1438. 

2131. Representative of residuary legatee in 

trust— Preferred to residuary legatees lor life — 
Intention of testator.] — The ordinary practice, 
where an exor. fails to represent a testator, is, to 
grant administration, with his will annexed, to the 
residuary legatee, in trust, if any ; & failing such 
residuary legatee, in trust, then to grant the same, 
not to his, or her iHjpresentative, but to such 
person or persons as have the beneficial interest 
in the residuary estate, under the will. 

Administration was decreed, however, in this 
case, to the rej)resentative of a surviving trustee, 
in preference to either, or both, of two other 
claimants, styling themselves “ residuary legatees,** 
simply, but without any violation of the ordinary 
practice, as explained above, such otluir claimants 
being, in fact, residuary legatees for life only, each 
in a fifth of the residue, she, the representative of 
the surviving trustee, having also, as such, herself 
a beneficial interest in the residuary estate greater 
than that of either of the other claimants, & the 
will of testator plainly excluding the intc^rference, 
or control, of those other claimants, or either of 
them, in the general management of his estate. — 
Hutchinson v. Lambekt & Curling (1825), 3 
Add. 27 ; 162 E. R. 391. 

2132. Necessity for representation to estate 

of person entitled.]— A. died in 1831, an infant, 
leaving his father, B., the only person entitled 
to his estate. B. died, leaving a will, in which 
he named his wife, C. &; D., exors., 0. universal 
legatee. B.’s will had never been proved. 0. 
died, leaving a will, in w^hich she named exors., & 
all her children, excepting E., residuary legatees. 

D. renounced probate of B.’s wiU, & the exors. & 
residuary legatees of C. renounced their right to 
administer to A.’s estate, & consented to the 
administration going to E. : — Held : the grant to 

E. could not be made unless he first represented B. 
— In the Goods of Allen (1864), 3 Sw & Tr. 659 ; 
34 L. J. P. M. & A. 1 ; 13 W. R. 106 ; 164 E. R. 

1 392. 

2133. Attorney or agent of person entitled — 
Person entitled abroad — Grant to wife as agent.] — 

A d minis tration with will annexed was granted to 
the wife of the residuary legatee as liis agent 
under a memorandum in his handwriting, he 
being in India. — In the Goods of Elderton (1832), 

4 Hag. Ecc. 210 ; 162 E. R. 1423. 

^ Tr^l?” •— Raid. In the OttodB of Mork y (1864), 3 Sw. & 

2134. Attorney of guardian elected by sole 

infant legatee abroad — Preferred to attorney of 
creditor.] — ^Administration with will annexed, the 
exors. & residuary legatees in trust having re- 
nowced, was granted to the attorney resident in 
this coimtry of the guardian elected by a minor 


sole legatee resident abroad, in preference to the 
attorney of a creditor. — Graham v. Maclean 
(1841), 2 Curt. 659 ; 163 E. R. 542. 

Annotation .^Refd. Crane r. RoboUo (1852), 19 L. T. O. S. 

192. 

Person entitled married woman.] — See 

Nos. 1916, 2127, 2129, ante. 

2135. Assignee of person entitled — ^Trustee for 
creditors.] — The exor. & universal legatee under a 
will, having assigned his interest to trustees for 
the benefit of his creditors, administration with 
will annexed was granted to two of the trustees, 
he having been first cited. — Mayhew v. New- 
stead. In the Goods of Newstead (1837), 1 Curt. 
693; 163E. R. 208. 

2136. Under irrevocable deed of gift.] — 

An Austrian subject in Milan, by a legal will, in 
which no exor. was appointed, made C., spinster, 
universal legatee. O. was duly put in possession 
of the estate of deceased, by authorities at Milan, 
& afterwards duly executed, according to the law 
of Milan, an irrevocable deed of gift of all her 
estate in favour of R., & shortly afterwards died 
intestate. R. was duly put in possession of tluj 
estate in Milan. It being afterwards discovered 
that testator was entitled to £1,000 under some 
proceedings in Chancery in England, & applica- 
tion being made to this ct., it decreed letters of 
administration, with the will annexed, limited to 
the estate taken under the deed of gift, to R., the 
donee, upon an affidavit of the Austrian consul, 
verifying the documents produced, being left in 
the registry. — In the Goods of Federici (1853), 1 
Ecc. & Ad. 109 ; 104 E. R. 63 ; sud) nom. In the 
Goods o/Frederici, 17 .Tur. 1130. 

2137. Under power of appointment.] — A. 

bequeathed the residue of his personal estate to 
W., his sole exor. & ti^istee, in trust for such 
persons as B., a married woman, should appoint, 
&; in default of appointment to B. absolutely. W. 
renounced. By deed B. appointed & assigned to 
M. & J., who accepted the trust, all her interest 
under the will, & her right to letters of administra- 
tion with the will annexed, in order that they 
might obtain such letters of administration : — 
Held : letters of administration with the will 
annexed would be granted to M. & J. — In the 
Goods of Martindale (1858), 1 Sw. & Tr. 8 ; 27 
L. J. P. & M. 29 ; 30 L. T. O. S. 294 ; 4 Jur. N. S. 
196 ; 6 W. R. 277 ; 164 E. R. 605. 

2138. Residuary legatee of residuary legatee.] — 

In the Goods of Bullock, No. 2096, ante. 

(f/) Next of Kin. 
i. In General. 

2139. Where there Is no gift of residue.] — Isted 
V. Stanley, No. 913, ante. 

2140. .] — Anon. (1628), No. 2066, ante, 

2141. .] — Kooystra V. Buyskes, No. 2156, 

•post. 

2142. .] — In the Goods of DoRMOY, No. 

2177, post. 

2143. Next of kin also a legatee.] — A. by 

his will bequeathed the residue of his personal 
estate to be equally disposed of between five of 
his children, whom he named. One of those 
children died in A.’s lifetime: — Held: the five; 
children took as the tenants in common, A; the 
share of deceased child therefore lapsed to th(^ 
undisposed residue, &; administration would b(? 
granted with the will & codicil annexed to B., son 
of deceased, not as a legatee, but as entitled as one 
of his next of kin to paft of the undisposed residue. 
— In the Goods of Pile (1862), 2 Sw. & Tr. 628 ; 

7 L. T. 194 ; 164 E. R. 1142. 
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2144, Where residuary gift imperfect.] — Al- 
though it is the x^ractice to grant administration 
with the will annexed to a residuary legatee in 
preference to the widow, the ct. will not pass by 
the widow unless it is clear that the residue is left 
to some other person. A testator duly executed 
a will whereby he gave all his property to trustees 
upon trust to invest part of it in an annuity for 
his widow, & to divide the residue amongst his 
children, but the amount of the annuity & the 
names of the trustees & exors. were left in blank. 
The ct. granted administration with the will 
annexed to the widow. — In the Goods of Pool 
( 1800), h. K. 1 P. & D. 200 ; 05 L. J. P. & M. 97 ; 
11 L. T. 859 ; 30 J. P. 079 : 14 W. P. 976. 

2146. Where residuary gift not clear — Former 
will confirmed as to legacies — Revoked as to 
appointment of executor — Former law.] — T uomas 
V. Evans (1752), 1 Lee, 101 ; 161 E. 11. 39. 

2146. .] — Testator bequeathed to his father 

“ a life interest, or until he shall marry again, of 
one-third of such money, stocks, funds, or other 
securities, not hereinaftor specially devised, as 1 
may die possessed of,” & he gave the other two- 
thirds of his capital among such of his brothci*s & 
sisters as should attain the age of twenty-one. 
He also directed that, on the death or second mar- 
riage of his father, the one-third i^art, & the share 
of liis mother’s estate which would then belong 
to him, should be divided among his brothers & 
sisters. There was no specific gift of the residue. 
Both the exors. named in the will renounced 
probate. The ct. made a grant to the father of 
deceased as next of kin, of letters of administra- 
tion with the will annexed, with a memorandum 
to the elTect that the will contained no clear dis- 
))osition of the residue. —In the Goods of Aston 
(1881), 6 P. D. 203 ; 50 L. .1. P. 77 ; 46 J. P. 101 ; 
30 W. K. 92. 

Sec, also, No. 2123, ante, 

2147. Where residuary legatee cannot be found.] 
— I'he residuai y legatee named in a will, not t-o 
be found, one exor. dying in the lifetime of U^stalor, 
the other renouncing ; — Held : administration, 
with the will annexed, would be granted to the 
next of kin, but the sureties were required to 
justify. — C ull?;. (Iuilleumby (1848), 12 L. T. O. 8. 
249 ; 12 Jur. 966. 

2148. .] — In the Goods of Lky, No. 2073, ante. 

2149. Next of kin passed over — On account of 
age — Grant to daughters legatees under will.] — 

Administration with a will, in which was no exor. 
nor residuary legatee, annexed, was decreed to 
two aunts of deceased, legatees in the will, & 
daughters of the grandmother, the next of kin, 
she being ninety years of ago & incapable. — In the 
Goods o/ H inckley (1828), 1 Hag. Ecc. 477 ; 162 
E. R. 650. 

Annotation Refd. Bxp, Evelyn (1833), 2 Mj% & K. 3. 

2150. Next of kin of testator — Preferred to next 
of kin of former testator under whose will testator 
residuary legatee.] — A non. (1691), Nels. 172; 21 
E. R. 818. 

2151. Nominee of foreign court acting on behalf 
of next of kin.] — The ct. refused to grant adminis- 
tration cum testamento annexo to the attorney of 
the Orphan Board at the Cape of Good Hope, 
acting on behalf of the next of kin, but subse- 
quently granted it to a ci'editor, the next of kin 
having been cited by a deci^ee on the Royal 
Exchange . — In the Goods of Reitz (1831), 3 Hag. 
Ecc. 766 ; 162 E. R. 1337. 


Auministbators. 

I ii. Next of Kin inter sc, 

I 2152. Larger Interest preferred — Sister preferred 
to widow.] — In a contest for administration with 
the will annexed, the ct. preferred the sister of 
testator to the widow, as it appeared that the 
sister, as a legatee, had the larger interest in the 
property to be distributed . — In the Goods of 
Homan (1883), 9 P. D. 61 ; 52 L. J . P. 94 ; 31 
W. R. 955. 

2153. Widow — Preferred to mother.] — Repino- 
ton V, Holland & Repington, No. 2082, ante, 

2154. Sister legatee — Preferred to brother not 
named in will.] — Administration with the will 
annexed was given to a sister, who was a legatee, 
in preference to a brother not named in the will. — 
Dobson v, Craciierode (1756), 2 Lee, 326; 161 
E. R. 357. 

Compare Sect. 11, sub-sect. 4, G. {d), ante, 

(//) Creditors, 

2155. Where estate insolvent — Preferred to next 
of kin.] — PURLONGEH r, Cox (1811), cited in 
3 Phillim. at J). 381 ; 161 E. R. 1359. 

Annotations : — Consd. Wt*8t & Smith v. Willby (1820), 3 

Phillim. 374. Distd. Mciizit's v. J’ulbrook & Ker (1841), 

2 Curt. 845. 

2156. Where next of kin renounce.] — If the 

surviving exor. decline to take administration & 
there is no lesiduary legatee, the next of kin is 
entitled to it. If the next of kin decline it, the 
administration may be granted to a legatee or a 
creditor ; but notice must be given of the applica- 
tion of the legaicic or creditor to the next of kin. — 
Kooystra V, Buyskes (1821), 3 Phillim. 531 ; 
161 E. R. 1406. 

Annotation: — Nentd. Migncault v, Male (1872), 20 L. T. 

329. 

2157. Preferred to Joint assignee in bankruptcy 
with deceased.] — Administration cum testamento 
afinexo contested by a creditor & by a i)erson who 
had bcicn joint assignee with the deceased in a 
bkpt. estate, was granted to the creditor's. — 
8nape V. Webb (1757), 2 Lee, 411 ; 161 E. R. 
387. 

2158. Preferred to guardian of infants — Where 
guardian renounces & retracts.] — An administra- 
tion was granted to creditors in preference to a 
grandmother who had been appointed guardian 
to minors, & having renounced the administration, 
had prayed to be rc-appointed before the adminis- 
tration passed the seal. — West & Smith v, 
WIIJ.BY (1820), 3 Phillim. 374 ; 161 E. R. 1357. 
Annotations :— Exuiid, & Distd. Menzies v. Pul brook & Kur 

(1841), 2 Curt. 8J5 ; tlrane v. liebollo (1852), 19 L. T. O. S. 

192 : John v. Bradbury (1866), 36 L. J. P. & M. 33. 

Mentd. Withy v. Mangloa (1843), 10 Cl. & Fin. 215; 

Bmis V. Bmla (1867), L. K. 1 P. & D. 472. 

2150. Preferred to nominee of foreign court on 
behalf of next of kin.] — hi the Goods of Reitz, 
No. 2151, ante, 

2160. To what creditors — Judgment creditor pre- 
ferred.] — ^Administration cum tsstamento annexo 
was granted to a judgment creditor in preference 
to other creditors. — Carpenter (Lord) v, Shel- 
FOUD (1758), 2 Lee, 502 ; 161 E. R. 419. 

Annotation: — ^Distd. Ernest v, Eustace (1856), Dea. &; Sw. 

271. 

2161, Creditor for funeral expenses— 

General rule.] — Administration with the will 
annexed, granted to a person as a creditor for 
funeral expenses, who had undertaken the funeral 
of deceased, at the request of the universal legatee 
named in the will, upon his giving justifying 
security. The ct. wUl not grant administration 
to an undertaker as a creditor for funeral expenses, 
unless it is informed of the circumstances under 
which the expenses wei*e incurred, & by whose 
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authority applicant undertook the funeral. — New- 
COSCBE Beloe (1867), Jj. 11, 1 P. D. 314 ; 36 
L. J. P. & M. 37 ; 16 L. T. 33 ; 31 .1. P. 168. 
Annotalion : — Refd. Fairland r. Percy (187r»), L. II. 3 P. & 1>. 

317. 

2162. Expenses incurred at request 

of universal legatee.] — Newcombe v, Beloe, No. 
2161, ante, 

2163. Equitable creditor.] — A. &; B., who 

were nominated the exors. by testator, renounced 
probate, & his wife took out administration with 
the will annexed. In carrying on the business of 
deceased, the administratrix employed all his 
estate except a policy of insurance, & she also 
contracted a debt of £390 to 0. With the consent 
of all parties the ct. appointed 0. administrator 
de honis non of deceased, as equitable creditor on 
condition that he should take out administration 
to the widow’s estate. — In the Goods of Percy, 
Fairland v, Percy (1875), L. K. 3 P. & I). 217 ; 
44 L. J. P. & M. 11 ; 32 L. T. 405 ; 39 J. P. 632 ; 
23 W. R. 597. 

A nnotaiion Mentd. Re JuhtiHon, Shearman v. Robinson 

(1880), 15 Ch. D. 548. 

2164. Poor law guardians.] — Testatrix left 

a duly executed will, but appointed no exor. She 
had, for some time before her death, been in 
receipt of outdoor relief. The ct. granted to the 
nominee of the guardians, as creditors, letters of 
administration, with tlie will annexed, in respect 
of the personal estate ^ effects of testatrix. — In 
the Goods o/Baldwin (1891 ), 55 J. P. 344. 

2165. Creditor also residuary legatee — Cannot 
take as creditor .] — Jn the Goods of Hudson, No. 
2098, ante. 

2166. Assignee of creditors.] — Where 0 x 600401*8 
i tmounced probate, the ct. granted administration 
rum testamento annexo Uy tlie assignee of a debt 
ilue by testator to a cr<*ditor. — Jn the Goods of 
(JOSTI (1909), 25 T. J.. H. 785 ; 53 Sol. Jo. 755. 

(/) Specific 7 legatees, 

2167. Grant limited to legacy — Legacy to hos- 
pitals — Joint nominee.] — Administration with a 
will annexed was granted to the joint nominees of 
two charitable institutions, to whom legacies, 
(expectant on life interests, had been bequeathed, 
but limited to a fund appropriated for payment 
of the legacies, the parties entitled to a general 
grant having been cited, & not appearing. 

In this case a limitcul gi*ant is the proper form 
with the will annexed. The whole property has 
been distributed exct*pt one sum. A limited 
grant, with the will annexed, should go. Some 
grant is necessary. In ordinary cases there should 
be a general grant, but I do not s«*e why the two 
Ijospitals should be incumbe^red by a general 
grant (Sir 11. Jenner Fust). — the Goods of 
Biou, Indigent Blind School & Westminster 
Hospital v. Flack (1813), 3 Curt. 739 ; 2 Notes 
of Cases, 106 ; 163 E. K. 886. 

AnnotiUUm : — ^Apld. Jn the (lands of Prothcro (1874), 31 

L. T. 551. 

2168. Testator possessed of no other 

property.] — In the Goods of Watson, No. 2181 , 
post. 

2169. Bequest of trust estates — Testator’s 

own estate insolvent — Executor, residuary legatee 
& next of kin renouncing.] — Testator died insol- 
vent, but leaving trust property of ^eat variety & 
value to be administered . By his will he appointed 
his wife sole extrix. & residuary legat/ce, dc by a 
codicil thereto he devised A bequeathed to C. ** all 
tenements, hereditaments & premises ” held by 
liim upon trust or by way of mtge., subject to the 
trusts & equities affecting the same. I’he widf»w 


renounced probate & administration with the will 
& codicil annexed, & the next of kin were also 
willing to renounce administration. The ct., 
under these circumstances, granted administration 
with the will & codicil annexed, to C., limited to 
the trust estates (so far as regarded the personalty) 
which vested in him. — In the Goods of Prothero 
( 1874), L. It. 3 P. & D. 209 ; 44 L. J. P. & M. 8 ; 
31 L. T. 551 ; 39 J. P. 8 ; 23 W. R. 212. 

2170. .] — /n the GimJs of Baldwin, No. 

1933, a)de, 

( j) Other Persons, 

2171. Person in whom goods of deceased vested 
— By Act of Parliament.] — B ridges v, New- 
castle (Duke) (1712), cited 3 Phillim. at p. 381 ; 
161 E. R. 1357. 

Annotations: — Refd. West & Smith v. Willby (1820), 3 

Phillim. 374 ; Monzies v. Pulbrook & Ker (1841), 2 Curt.. 

845 ; Barrs v, Jackson (1842), 1 Y. & C. Ch. Cos. 586 ; 

Withy V. Mangles (1843), 10 Cl. & Fin. 215. 

2172. Guardian appointed by Court of Probate — 
Preferred to guardian appointed by Court of 
Chancery.] — (1) The guardian of a minor is obliged 
to exliibit an inventory &; account of an ad- 
ministration pendente lite, 

(2) The guardian appointed by this ct. [of 
Probate] preferred to be confirmed in the ad- 
ministration to the guardian appointed by the 
Ct. of Ch. — B rotherton v, Hellibb (1755), 2 
Lee, 131 ; 161 E. R. 289. 

Annotation : — Refd. llinfiroBtim v. Tucker (1802), 2 8w. & Tr. 

596. 

2173. Attorney of permanent assignee of in- 
solvent estate — Appointed by foreign oourt.] — 

Administration, with will, of effects in England 
granted to the attorney of a permanent assignee 
of an insolvent- (istat-e of a Listator dying in Van 
Dienuui’s I^and, appointed by the ct. of the island, 
aft(‘r the exor. had taken probate. — In the Goods 
0 / Murray (1842), 2 Notes of Cases, 23. 

2174. Executor of tenant for life under will.] — 
In the Goods of Jackson, No. 1870, ante. 

2175. Stranger cognisant of testator’s affairs — 
Consent of ail parties as compromise — Discretionary 
grant under Court of Probate Act, 1857 (c. 77), 
s. 73.] — Jn the Goods 0 / Potter, Potter r. Potter, 
No. 1859, (mte, 

2176. Executors appointed by former invalid 
will — All parties interested consenting — Discretion- 
ary grant under Court of Probate Act, 1857 (c. 77), 
s. 73.] — Jn the Estate of Watkin, Wihtlark 
White, No. 1910, ante, 

C, Necessity for CilfUion or Notice, 

2177. Executor — Not applying for grant — After 
thirteen years.] — A domiciled hVonchman having 
by liis will appointed an exor. but no residuary 
h'gatec, administration cum testamento annexo^ 
granted, after citing the exor., to the son’s attorney 
in 1828, being brought in, the ct., doubting whether 
it ought not to require the ambassador’s cer- 
tificate, ultimately on justifying security & on the 
French consul-general’s certificate, confirmed by 
an atti davit, that by tluj French law the next of 
kin was entitled to the residue, granted the 
administration to the son without citing the nude 
exor., he having never applied for the grant, 
though deceased died upwards of thirteen years 
before. — In the Goods 0 / Dobmoy (1832), 3 Hag. 
Ecc. 767 ; 162 E. R. 1338. 

Annotation: — Refd. Laneiivillu v. Auderson & QuJehard 

(1860), 2 Sw. & Tr. 24. 

2178. Of husband of person entitled — To 

whom power reserved.] — One of two exors. named 
in the will of A. alone proved the will. Subse- 
quently a legatee under a prior will of which the 
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lion: Sub-sect, 1, C, dh D. ; suh-aect, 2, A,] 

sole extrix., the wife of A., had died in the lifetime 
of testatrix, prayed for the administration with 
the win annexed, without a citation of the non- 
acting exor. of A.’s will : — Held : the legatee was 
not entitled to such grant until the non-acting 
exor. of A.’s will had been served with a decree & 
the usual intimation. — In the Goods of Leach, 
Deane v, Poulton (1857), Dea. & Sw. 294 ; 29 
L. T. O. S.24; 3 Jur. N. S. 822 ; 5 W. H. 679 ; 
164 E. B. 581. 

2179. Disappearing & taking will— Citation 

by advertisement.] — Where an extrix., who was 
also universal legatee, disappeared, taking the 
will with her, the ct. refused to grant administra- 
tion, with the substance of tlie will annexed, to a 
creditor, until the extrix. had been first formally 
cited by advertisement. — Cuims v. Mason, In the 
Goods of WOIIMINGTON (1867), 16 L. T. 208 ; 31 
J. P. 408. 

2180. Representatives of surviving executor — 
Executor dying abroad.] — B., the surviving exor. 
of A., died in Australia ; his exors. proved his 
will in that country, in which alone he had any 
property : — Held : no administration with the 
will annexed of the unadministered property of A. 
could be granted before the exors. of B. had been 
first cited to show cause to the contrary. — In the 
Goods o/ Fleming (1860), 24 J. P. 231 ; 6 Jur. N. S. 
486. 

2181. Next of kin — Application by sole legatee — 
Grant limited to legacy.] — An application for 
grant of administration with will annexed to the 
sole legatee, on affidavit that testatrix died pos- 
sessed of no other property than that specifically 
described in the will : — Held : no reason was 
shown for not citing the next of kin ; they must 
be cited, or administration might be taken, limited 
to the property specified in the will. — In the Goods 
0 / Watson (1858), 1 Sw. & Tr. 110 ; 31 L. T. O. S. 
104; 164 E. B. 651. 

Annotoffona ; — ^Diltd. In die Goods of Milos (1890), 69 

L. J. P. 69. Refd. In Uic Goods of Watts (1800), 1 Sw. & 

Tr. 538. 

2182. .] — In the Goods of Bald- 

win, No. 1933, ante, 

2183. Testator possessed of no other 

property.] — In the Goods of Watson, No. 2181, 
ante, 

2184. One of next of kin abroad.] — A 

married woman executed a will under powers given 
to her by her marriage settlement. She survived 
her husband & died without republishing her will. 
All the next of kin, except one in New Zealand, 
consented to a general grant of administration 
with the will annexed of the goods of deceased 
being made to the exor. named in the will. The 
ct. made the grant without any notice to or consent 
from the next of kin in New Zealand. — In the Goods 
of Thobild (1867), 36 L. J. P. & M. 119 ; 16 
L. T. 853. 

2185. Renouncing or whereabouts unknown 

— ^Application by stranger in blood elected as 
g^a^an of Infant children.] — A. executed a will 
in which the name of the trustee & exor. was left 
blank, & he directed that no relative of his should 
be appointed a trustee or exor. of the will. A. 
died a widower, leaving three children, all of whom 
were infants, & who had elected B., who was not 
related to them, as their guardian. One of the 
next of kin had renounced, & another was very 
old, & the remainder were in poor circumstances 
or wore absent from England. The ct. granted 
letters of administration with the will annexed 
to the guardian elected by the infants, without 


citing the next of kin. — In the Goods of Webb 
(1888), 13 P. D. 71 ; 67 L. J. P. 36 ; 68 L. T. 683 ; 
62 J. P.231; 36W. B. 847. 

2186. Application by legatee of married 

woman — Legatee & testatrix cohabiting for many 
years.] — A married woman, who had lost sight of 
her husband for about twenty-seven years, be- 
queathed certain money in the Post Office Savings 
Bank to a man with whom she had lived in adultery 
during that time. The will did not appoint an 
exor., neither did it contain a residuary clause. 
The ct. refused to grant to the legatee administra- 
tion with the will annexed limited to the amount 
of his legacy, without citing the next of kin. — 
In the Goods of Miles (1890), 69 L. J. P. 59 ; 62 
L. T. 607. 

2187. Next of kin of residuary legatee — Residuary 
legatee cited but not appearing — Doubt as to 
testator’s sanity.] — Where a testator made a will 
appointing A. sole extrix. & residuary legatee, & 
next day killed his wife, & committed suicide 
when, as found by a coroner’s jury, in a state of 
insanity, & the residuary legatee had been cited 
Sl had not appeared, the ct. refused to ^ant letters 
of administration with an earlier will annexed 
until the next of kin of the residuary legatee had 
been cited. — Thomas v, Payne (1874), 23 W. B. 71. 

2188. Husband of married woman entitled — 
Husband without Interest — Wife living apart from 
husband — ^Application by wife to renounce in favour 
of next of kin.] — A married woman living apart 
from her husband was named universal legatee in 
a wiU, all the property being settled to her separate 
use. No exor. was appointed, & the legatee 
applied for leave to renounce her right to ad- 
ministration with the will annexed in favour of 
the next of kin of testator, without citing her 
husband to accept or refuse, & without his joining 
in the renunciation. The ct. refused to depart 
from the usual practice, & ordered her husband to 
be cited. — In the Goods of Wells (1860), 24 J. P. 
568. 

2189. .] — In the Goods of Pine, No. 

1915, ante, 

2190. The Crown — ^Executor a minor & illegiti- 
mate.] — Before administration with the will 
annexed will be granted to the guardian of an 
illegitimate minor exor., the Queen’s proctor must 
consent or be cited. — In the Goods of Hamilton 
(1851), 17 L. T. O. S. 172 ; 15 Jur. 566. 

D, Other Cases, 

2191. Will by married woman to exercise power 
—Subsequent will with general revocatory clause — 
Form of grant.] — ^A married woman having under 
a certain settlement & also under her mother’s 
codicil made a will & under her mother’s codicil 
specifically & under all & every other power, etc., 
generally made a second will with a general 
revocatory clause, the Ct. of Probate will grant 
administration with the latter will annexed but 
not pronounce against the former will ; leaving it 
to the ct. of construction to decide whether the 
former will is thereby revoked. — Draper v. Hitch 
(1828), 1 Hag. Ecc. 674 ; 162 E. B. 715. 

Annotation: — ^Beid. Thome v, Ilooko (1841), 2 Curt, 799. 

2192. Grant by foreign court — Subject to further 
order — Whether English court put upon inquiry.] — 
(1) Where administration with the will annexed 
has been granted abroad by a foreign ct. subject 
to such orders as may be made from time to time 
by that ct., the ct. here need not before granting 
such administration to an attorney of the foreign 
administrator inquire whether orders have been 
made by the foreign ct. modifying or cancelling 
the foreign grant. 
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(2) Whoro testator domiciled abroad has dis- 
posed by his will of all his property without 
qualification as to its situation & the exor. of the 
will has renounced probate abroad, the ct. here 
may grant letters of administration with the will 
annexed to an administrator appointed by the 
foreign ct. without requiring express renunciation 
by the exor. of probate in this country . — In the 
Goods of SCARR (1899), 80 L. T. 296. 


Sub-sect. 2. — Administration de boni.s non. 

See, now. Supreme Court of .Tudieatnn* ((Con- 
solidation) Act, 1925 (c. 49), s. KiO. 

A, In General. 

2193. Distinguished from cessate grant.]— the 

Goods of Fozard, No. 1237, ante. 

2194. Necessity for grant — When chain of repre- 
sentation broken.] — The administratrix of an 
exor. cannot sue for the double value of lands 
held over after notice to quit under a demise from 
testator, contrary to 4 Geo. 2, c. 28, without taking 
out administration de bonis non ; even though the 
itmant has attorned to her. — Tingrey v. Brown 
(1798), 1 Bos. & P. 310 ; 120 E. R. 921. 

.] — See, generally. Part I., Sect. 10, 

sub-sect. 1, arde. 

2195. Marriage of administratrix after grant 

— Assets not reduced into possession.] — A credi- 
tor’s administration of the personal estate & 
effects of B. was granted to C., a feme sole. C. 
subsequently intermarried with D., & died six 
weeks afterwards, leaving part of the estate of B. 
unadministered, & the debt in respect of which she 
had obtained the grant still owing : — Held : D., 
the husband, had not reduced his wife’s chose in 
action in the debt into possession by merely taking 
possession of that part of B.’s estate which he 
found in her hands, & the ct. would not make to 
him a grant de bonis non of the goods of B. until 
he had first taken out administration to his wife. — 
In the Goods of Risdon (1869), L. R. 1 P. & D. 
637 ; 38 L. J. P. & M. 40 ; 20 L, T. 330 ; 33 
J. P. 375 ; 17 W. R. 576. 

See, generally. Husband & Wife. 

2196. When granted — Executor dying before 
probate — After partial administration.] — Wank- 
PORD V. Wankford, No. 909, ante. 

After representation has ceased.] — Sec, 

generally. Part I., Sect. 10, sub-sect. 1, ante. 

2197. Executor leaving executors.] — In the 

Goods of Filming, No. 2180, ante. 

2198. Where representative has dis- 

appeared.] — ^Where a testator died in 1827, & 
one of his two exors. in trust left England for 
America in 1832, & had not been heard of for 
eight years past, & the other died in 1839, leaving 
pixipeity unadministered, the ct., the residuary 
legatees renouncing, granted administration de 
bonis non to a creditor, after a decree against all 
persons. — Richards v. All Persons in General, 
In the Goods of Dolby (1845), 4 Notes of Cases, 
Supp. VIII. 

2199. Believed to be dead.] — ^Adminis- 

tration with the wiU annexed was in 1832 granted 
to K., as one of the residuary legatees, who left 
his home in 1834, & had never been heard of since. 
Administration de bonis non granted to another 
residuary legatee, on affidavit as to belief of the 


death of K., with justifying security . — In the Goods 
o/Kbmpe (1853), 17 Jur. 240. 

2200. .] — The original adminis- 

trator of a deceased intestate could not bo found 
& was believed to be dead. Additional assets 
having been discovered due & payable to the estate 
of the intereste, the ct., by Court of I'robate Act, 
1857 (c. 77), s. 74, granted administration de bonis 
non to one of the next of kin, upon her affidavit 
that she believed the original administrator, her 
brother, to be dead or beyond the seas . — Tn the 
Estate of Saker, [1909] P. 233 ; 78 I.. J. P. 85 ; 
101 L. T. 400 ; 53 Sol. .lo. 562. 

Annotation: — Folld. In Uie Goods of French (1910), 79 
L. J. P. 50. 

2201. Original grant revoked & fresh 

grant to creditor.] — The original administrator 
of a deceased intestate disappeared & could not be 
traced. Fresh assets having become payable to 
the legal personal representative of deceased, & 
the next of kin, other than the original administrator, 
declining either to renounce or to apply for a 
grant, the ct. revoked the original letters of adminis- 
tration which had been granted to deceased’s 
brother, & made a fresh grant at the instance of a 
creditor . — In the Estate ojf French, [19101 P. 169 ; 
79 L. J. P. 56 ; 26 T. L. R. 374 ; 54 Sol. Jo. 361 . 

2202. Where representative abroad.]— la 

the Goods of Campion, No. 2230, post. 

See, generally. Sub-sect. 4, post. 

2203. Not when person entitled lunatic.] — 

Where administration had been granted of intes- 
tate’s effects to a creditor, for the use & benefit 
of the widow, a lunatic, on renunciation of (he 
children ; on the death of the creditor,^ leaving 
goods iinadrninistered, the widow surviving & 
still lunatic, the ct. refusenl to grant administration 
de bonis non to a son of deceased, who had retracted 
his renunciation, but granted it to him for the use 
& benefit of the widow during her lunacy. 

.lustifying security in the second part is to b(^ 
regulated by the amount of the estate left un- 
administered, & in addition the ordinary se(;urity 
is to bo given to the amount of the estate. — 
In the Goods of Penny (1846), 1 Rob. Eccl. 426 ; 
4 Notes of Cases, 659 ; 163 E. R. 1090. 

See, generally. Sub-sect. 5, post. 

2204. Where inconsistent grants outstanding — 
Correction of one outstanding grant.] — A con- 
sistorial ct. issued a general grant of i)robate to C., 
the exor. of B., the exor. of A., also a general 
grant of administration of tlio unadministered 
goods of A. to A.’s residuary legatee. The 
administrator died intestate, & without having 
fully administered. The general grant of x)robate 
to C. was amended by the insertion of an exception 
which included the executorship of A., & the ct. 
upon the production of the grant allowed adminis- 
tration de bonis non of A. to issue to the adminis 
trator of the administrator. — Skeb v, M‘0oll 
(1861), 25 J. P. 104. 

2205. Form of grant— Former representative a 
married woman.] — A., a married woman, the 
sole extrix. & universal legatee named in the ijnll 
of B., took probate of the same & died, leaving 
part of his estate unadministered. 0., the solo 
extrix. named in the will of A., took probate of the 
same limited to the property over which A. h^ 
a power of disposal, & also administration of the 
rest of her goo^ : — Held : C. should take a 

of administration with the will annexed of the 


PART II. SE(rr. 12, SUB-SE(rr. 2 .— a. 

f. NecesHiy for ffrant .] — ^An adminis > 
trator of an administratrix cannot 
represent the Intestate, but an ad- 
ministrator de bonis non must be ap- 


pointed to the original estate. — I ngalls 
V. Rbid (1866), 16 C. P. 490. — CAN. 


de bonis non, it is sulBclcnt If the 
affidavits show that the valno of the 
property left nnadministered docs not 
c;xceed a certain sum ; it Is not 
necessary to state a snm which its value 
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Sect. 12. — Special and Hmifed granUi of adminislrn- 
iion: Siib-aecl. 2, A, dh l i, ( a), (b) dt (c) i . 1 
unadmini 8 tered estate of li., & nut a supplemental 
grant of administration of the goods of A., limited 
to such personal estate as vestf?d in A. as wile extrix. 
of the will of B. - Tn ihe (loodn of Richards (lS(i«), 
L. H. 1 r. & 1). 15h ; 35 J.. .r. P. & M. 44 ; 13 L. T. 
757. 

Reid. In the (londn of Bridgrcr (1878). 4 P. D. 
77. 

2206. Effect of grant — Where original deceased 
died testate.] — Where a man makes a will & an 
(ixor., & the exor. dies, an administrator de honis 
non. shall not make distribution, because the party 
did not die int(istate, & so not within Statute of 
Distribution, HJ71 (c. 10 ).— Anon. (1090), Freem. 
Dh. 212 ; 22 K. R. 1100. 

2207. Power to redeem estate mortgaged 

by previous representative.] — Senible: where the 
personal represemtative of int(istate has mortgaged 
jiart of int( 5 state’s estate; & died, an administrator 
dc honw non of intestate; can maintain a suit for 
r(;demption of tlie mortgaged estate. — Skkffington 

V. Rudd (1«42), 9 C\, Sl Fin. 219 ; 0 Jur. 809 ; 8 
F. R. 399, II. L. ; douhtinij but affg, on other 
grounds, H. C’. auh nom, Hkkffinoton i\ White- 
HURHT (1837), 3 V. 4\6 (J. Ex. 1. 

2208. Liability of administrator — For costs 

previously^ Incurred.] — A solr. who was acted in 
the administration of an estate is (;ntitled to r(;tain 
t.he pajKU's r<;lating to t he estate; until ho has been 
paid ids costs incurred in such admirdstration ; 
^ he cannot be; compelled to d(;liver up the papers 
to an adrrdidstTator de bonia non until he has been 
paid the costs incurred on behalf of preceding 
adndrdstrators. An adndnistrato!* de honia non 
tak(;s the estate subject t-o tht; liability for costs 
previously incurred in the administration.— AV 
Wathon (1884), 53 D. . 1 . (Mi. 305 ; 50 L. T. 205 : 32 

W. R. 417. 

li. To \Vh(tnt granivd. 

(a) In (lenrral. 

See, generally, H(‘ct. II, sub-sect. 4, ante. 

2209. Where interests of two equal — Whether 
grant to both necessary.]— 'rAVLou v, Suohe (Lady) 
(1081), T. ,Io. lOI ; 84E. R. 1197. 

2210. Where Interests unequal —Whether party 
with greater Interest absolutely entitled.] — The c-t. 
is not obligful to grard an adudnistration de bo^iin 
non to tin* person liaving the largest inteiH'st in the 
personal pniperty of the intestate,- (\\rdai.e r. 
Harvey (1752), 1 Lee. 177 ; 101 K. R,. m. 

2211. Party with whole Interest preferred— 
Donee from original administratrix— Preferred to 
next of kin becoming so after death of original 
deceased.]— At. MEs v. Ai.mes, No. 1425, ante. 

2212. Where Interests uncertain— Construction 

of will.]— A substituted legatee for life is tuditled 
to lett^'rs of administration de bonis with the will 
aunex(*d, in prefertmee t<» a substituted legatee ; 
but where there is a dould wlietlier. umh'r the 
terms of the will, the person claiming iis h*gatee 


for life is entitled as such, the grant will be made 
Id the legatee whoso interest is admitted. — 
Brown v. Niciiolls (1851), 2 Bob. Eccl. 399; 
18 L. T. O. S. 67 ; 15 Jur. 934 ; 163 E. R. 1359. 

2213. Direct preferred to derivative interest — 
Whether rule absolute.] — On sufflciont grounds 
shown, the ct. will depaii from the general i)ractice 
of the rcigistry, by which a party orginally entitled 
in distribution is preferred in making a grant 
de bonia non to a party having a derivative interest, 
e.g. the personal representative of the next of kin, 

will make the grant to the latter. 

Where the only assets were the probable 
fruits of a suit, the ct. panted administration de 
bonis non to the extrix. of the administrator 
in preference to intestate’s niece, who was 
entitled in distribution, but lived with deft, in 
the suit. — In the Goods of Carr (1867), L. K. 1 
P. & D. 291 ; 10 L. T. 181 ; 31 J. P. 297 ; 15 
W. R. 718. 

2214. Next of kin of testator — Preferred 

to widower of executrix.] — If the wife was an extrix. 
to another, tlien as to the goods which she had in 
that capacity, administration must be granted to 
ihe next of kin to the testator. — Anon. (1628), 

3 Salk. 21 ; 01 K. R. 067. 

2215. Next of kin of married woman — 

Preferred to representative of widower.] — Kinaston 
V. Mills, No. 1493, ante. 

2216. Next of kin of testator — Preferred to 

executors of administratrix.] — A devise or bequest 
ov(;r, in terms madt; dei)endent upon the marriage 
of the donee of the preceding estate, is to be 
extended, by implication, so as to take effect on 
the d<*tA;rminati()n of tliat <;statc by tlie death of 
such don(;e. 

T<*Hiator by liis will gave nil liis propcH y to his 
wife during her widowhood,” after her death 
direct(‘d that the property should belong & bo 
made over to tlu; child or children ” issue of our 
marriage; ” ; should, hc)wev(;r, the widow remarry, 

“ then the whole of my property shall at once be 
made* over legally to the offspring of our marriage, 

& if t hey are minors the whole to be under trustee- 
ship ” ; also, should the issue of the marriage 
” die out,” then on the remarriage; of the widow 
te'state)!* dir(*e*ted that the' propeily shoulel be made 
e>ver te> “ the le*gal next e)f kin & heirs de\scendants e>l‘ 
my family.” No appeiintment of exor. or trusL'e; 
was maele in the will. The widow, who diet not 
niarry ugain, took e>ut ledtors of aelininistration 
in 1883 with tlie will anne'xe'el. A:, liaving iiiU'r- 
ineelelleHl in the e*state*, eiienl in Sov. 1915, leaving 
a will A: appointing e^xtriev.s., whe> duly pioved the; 
same*, in Mar. 1916, as such le*gal per8e>nal 
repivsentatives, e)htaine*d a grant of le'lters of 
atlministratiein to the* e*state of testator’s only 
cliilei, wlio dieel in 1887, age*d e;leven years. Upon 
a suit in tlie* Probate Div. for lette'rs of administra- 
tion de bonis non with the; will of testator annexed : 

- -Held : tlie* e hilel of testator diel not take a ve*steel 
inL»i*e*st, but eiiily an intei*est contingent upon 
his surviving the* i'e;marriage eu* death of hi.s 


ttt IiileHtate'H «le»a’b eliel not e'xen'e'el.- - 
He llKAl.KY's Kht\tk (1887), i:i 
V. L. H. 1 ML— A US. 

PART II. SECT. 12, SUB-SECT. 2.— 
B. (a). 

h. (lenerul rule — If'/lifr#' tiexl of kin 
dead.] — Held: Iho lU'Xt t»f kin of elo- 
eoased. ttt tho time of liiie death be'inir 
tlead. the> t*Htabll8hi>d principle was to 
irraiit adininislratiou to the iierooit 
having the; larfci^st intori*8t. — Hr Cun* 

NlNUltAM’S KS'IWTK (1808), 81 N. 8. IL 

(IS a. A' a.) 204.— CAN. 

k. MVirWirr to jtoa who han rrU-osed 


his t'laim on estate.] - Aelinlni8trutlon 
de himis non re'fU8e*d te» eldi*Kt Bon who 
hud rt'leaaed bin claim on t'statc.— 
He 11k ALKY'S KstaTk (1887). i:i 
V. L. a. l.'ie.— AUS. 


1. Party clauning derivatively.] — A 
peiiiion cutitleet derivative*iy to the 
e*8t4it4> but no redative of an intt;8tate, 
„ not cntitli'd to aetuiiidHtrutiun 
Intnis non, unle*88 he has taken e»nt 
adminlatration of the estate of the 

B i^raon through whom he* elaiiiiH. 

fWoiiKMAN (189.^), 19 V, L. a. r»9,— 
AUS. 


I m. Matter for diseretUtn of court., 
— Tlie cl. han a eiiHcretion U8 to 
whether it will grant administration 
de Ifonis turn to the next of kin of 
de*fea8e‘d or the representative's of the 
aelminiHtrator. — He Ho ark v . 1 1 900 J 

V. L. a. 437.— AUS. 

R. .1 — The grrantingr of adminis- 

tration de bonis non to the widow* 
of deot'aat'd w*a» apjK'aled from by his 
dainfhter, on the* irnnind tiiat adiuini^ 
tratrix had beH*n gYiilty of w aste : — 
I HeUt : as there was nothing to indicate 
! such di8hoiie*8ty on the part of the 
i widttw* as Hhould imflnde ue*r from all 
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mothePy testator’s widow, & the g^raiit now sought 
should go to pltf., a daughter of testator’s deceased 
brother & one of testator’s next of kin, as against 
defts. who claimed the grant as the extrices, of 
the widow. — In the EsUUe of Griffiths, Morgan 

V. Stephens, [1917] P. 59 ; 86 L. J. P. 42 ; 116 
L. T. 382. 

2217. Estate not vested in former representative 
— Grant to next of kin of original deceased.] — 

Amhurst V. Amhurst & Bawdes, No. 1494, ante. 

2218. Person with prior claim passed over 

Living with defendant to suit to recover assets.] — 

In the Goods of Carr, No. 2213, ante. 

2219. Abroad & dimeuit to And.]— A. died, 

liaving appointed B. exor. of his will. B. proved 
the will, A died leaving part of the estate un- 
administered. The ct. made a grant de bonis non 
with the will aimexed to the a£nini8trator of B., 
the parties entitled in priority being abroad & 
difficult to be found ; but required that security 
should be given to the amount of their share of the 
property. — In the Goods of Hicks (1870), 39 
I., .t. P. & M. 27 ; 22 L. T. 553 ; 34 J. P. 407 ; 18 

W. R. 47. 

{h) Persons Claiming through Former 
Representative. 

2220. Where goods unadmlnlstered trust pro- 
perty.l — Testator appointed his wdfe his exor. 
residuary legatee. 8he administered the whole 
of her husband’s beneficial estate under a prero- 
gative probate, & died leaving a will without 
appointing an exor. or residuary legatee. Her 
three sons took administration with her will 
annexed in an archdeaconry ct., A subsequently 
applied to the Prerogative t?t. for a de. bonis non 
grant in respect of a sum in the Bank of England, 
of which their father was a nude trustee, still 
standing in his name. The judge of the Prero- 
gative (H. after considerable hc^sitatuin granted the 
motion. 

1 cannot understand on what principle the 
repiesentativt's of the wife wliose will hiis been 
proved at T., can come to this ct. & make the 
prayer they do. I w^e no objection to their tiiking 
a grant limiUd to the sum in the bank ; but 1 
cannot understand on what princtiple th(;y are to 
have a de bonis non grant, unless they admit bona 
notabiUa ; in which cast! they ought to have 
clothed thomsidves with a chain of rtp resen tation 
in this ct. 1 do not see the principle of such 
practice ; howt»ver, I will not disturb it (Siit 
H. Jknnkh Fit.st). — In the Goods of Wkli^s (1851), 
2 Hob. Keel. 356 ; 16 L. T. O. S. 468 ; 17L. T. O.S. 
20 ; 15 .lur. .362 ; 163 E. K. 1344. 

2221. .] — A. died leaving B. his sole extrix. 

& universal legatee. B. died intestate*, A adminis- 
tration of her efTects was granted to her thm! 
children. A repre^sentative to A. being necessary 
in order that certain property held by him as a 
trustee might be transferred, administration with 
the will annexed of unadministered elTects was 
granted to one of the two surviving administrators 
of B., the other having been cited but not appear- 
ing. — In the Goods of Hancock, Hancock r. 
Liohtpoot (1864), 3 Sw. Tr. 557 ; 33 L. .1. P. M. 
A A. 174 ; 28 .1. P. 681 ; 10 .Tur. N. H. 7.58 ; 164 
E. R. 1391. 


(c) Persons Claiming Independenily of Former 
Grant. 

i. Rcsidxwry Legatees and Persons Claiming 
under Than. 

2222. Legatee for Ufe>~Preferred to substituted 
legatee.] — ^Brown v. Nicuolls, No. 2212. ante. 

2223. Residuary gift subject to a valid gift over— 

Gift oyer taking effect.] — A bequest in the words 
following : & at the death of my sister M., 1 

give & bequeath all the property I die possessed 
of in remainder to my niece B., subject to the 
annuity of £150 as before named to my sister P., 
but if my niece B. should be married at the time 
of my sister M.’s death ” (which event occurred), 
“I, in that ev'ent, bequeath my pro|>erty at the 
decease of my sister M. to my sister P. for her life,” 
etc. : — Held : the bequest to the niece B. was not 
in general restraint of marriage but until marriage, 
& consequently B. was not entitled to a de btmis non 
grant as a residuary legatee of property left un- 
administcred. — Godfrey v. Hitoiie.s (1847), I 
Rob. Eccl. 593 ; 5 Notes of Oases, 499 ; 163 E. H. 
1147. 

2224. Residuary legatee In trust formerly 
appointed executor — Appointment revoked.]— The* 
appointment of an exor. ^ residuary lugate^e in 
trust had been revoked ; the other oxors. were 
dead, administration with the will annexed 
was i*equired : — Held: the electe'd guardian of 
minor lt!gateeH was (UitJilod to the grant. —In 
the Goods of PoYKR (185(i), Dea. Sw. 184 ; 27 
L. T. O. S. 307 ; 2 Jur. N. S. 1052 ; 5 VV. H. 9 ; 
164 K. H. 543. 

2225. Representative of residuary legatee— Pre- 
ferred to legatee.] — The rcprt'sentatlve of u 
ivsiduary legaUn* entitled, on ( he rt^nunciation of a 
surviving exor., t/O a grant tU* bonis non^ in 
fert»nce to legat<»es. -In the Goods of ’rillKLWALL 
(1848), 6 Noti*H of </asc!K, 44. 

2226. — Though limited,]— A mariied woman, 
a residuary legat4!e under the will of deceased, by 
virtue of powers enabling her to do so, oxecutc!d a 
will by which she distributed the pronei*ty of whicli 
she had a right to dispose, her residuary interest 
being part of such property. Tlie chain of exors. 
being broken, a grant of administration, with the 
will annexed, of the unailministerctd estate; of 
deceased, was made to iln! limited repn!m5ntative 
of the residuary legat«!e . — In the Goods of Dnx^ii- 
FIELD (1870), 1.. K. 2 P. & I). 152 ; 23 L. T. .325 ; 
34.1. P.661; 18W. 11.1144. 

2227. Person entitled to represent residuary 
legatee — Committee & next of kin.] — The chain of 
n!pre8f!ntation having been twice brokem by the 
death of administrators with the will annexed, 
the estate! being still unadministe^retd, administra- 
tion with the will annexed of the imadministored 
goods was granted to t<hf! committee & next of kin 
of the residuary legatee! named in the will, who 
had died a lunatic without having had a lucid 
interval. — In the Goods of Wood (18.50), 7 Notfjs of 
Gases, 442 ; 15 L. T. O. 8. 188 ; 14 Jur. 558. 

2228. Guardian of Infant residuary legatees.] - 
In the Goods o/Poyeh, No. 2224, ante. 

2229. Assignee — In bankruptcy.] — Downward 
V. Dickinson, In the Goods o/(?hi;ne, No. 1689, an/#?. 

2280. Nominee of asflgnee.l — A testator died in 
1890, leaving a will & codicil apf>ointing exors.. 


right to the adiuinlHtration. the ct. 
could taot control the dlucretioii con- 
fer /ed on the judge . — Ht Koor's 
MItatk (IH77). K. K. D. 162.— CAN. 

PART II. SECT. it. SUB-SECT. 2.— 
B. (h). 

e. to executor of executor 

J. — VOL. XXIII. 


atssjrding to the tenor.} — Exor. of an 
exor. acoerding to the t«nor, the 
rcpiceentatlve of the original ieetator, 
refnaed adminiatration de bonis rum . — 
Jn the Hoods of GnirpiN (1S0K), IH 
L. T. 420.— IR. 

p. Hrant during ineapatiiy of sur- 
viving executor — Hrantee preferred tot 


executor of eo-execuUnr,} — A grant for 
the uae Sc Ijcneflt of an exor. during 
hla incapacity la equivalent to a grant 
of probate to him. Sc. ahould auch 
uxor, aurvive hla co-exor., the exor. 
of the latter will not repreaent the 
original teatatcr.- -/n the Ooods of 
FRKNOI.KY, I11I15J 2 I. It. 1. — IR. 

O 
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8ed* 12. — Special and limited grarda of administra^ 
lion : Sv^-aect, 2, B, (c) i. <fi: ii.i C., D. ds E, ; 
aub-aed, 3, A. dc B.] 

who duly proved. One of the exors. died shortly 
afterwards, & in 1801 the other went abroad & 
had intimated that he had no present intention 
of returning to England, or of acting further as 
exor. The ct., without requiring citation or any 
formal notice to be served upon the exor., granted 
administration de bonia non, with the will & codicil 
annexed, in favour of the nominee of the assignees 
of the residuary legatee. — In the Goods of Campion, 
[1900] P. 13 ; 69 L. J. P. 19 ; 81 L. T. 790 ; 48 
W. B. 288. 

2231. Representative of assignee.] — Where the 
chain of representation wm broken, administration 
de bonis non of the original deceased*s effects 
granted to the administrator of a party entitled 
to such effects by deed of settlement, derived from 
a legatee in reversion, no next of Idn appearing. 
Such a grant not absolutely decreed, but open to 
reconsideration. — In the Goods of Edhouse (1843), 
2 Notes of Oases, 1 20. 

ii. Other Persons. 

2282. Representative of next of kin.] — In the 
Goods of Middleton, No. 2249, post. 

2283. Creditor—Reslduary legatees renouncing.] 
— Bichahds V. All Persons in General, In the 
Goods o/I)OLHY, No. 2198, ante. 

2284. Equitable creditor.] — In the Goods of 

Pbroy, Kaihland V. Percy, No. 2163, ante. 

2285. Legatee of debtor to ori^nal estate — 

Discretionary grant under Court of Probate Act» 
1857 (c. 77), s. 73 — ^Person entitled renouncing.] — 
In the Goods o/ W ensley, No. 1 88 1, anfe. 

2236. Nominee to Duchy of Lancaster.] — An 
intestate having died without known relations, his 
estate was administen^d by his widow, who, 
before having completed the administration, died 
leaving a will. The ct. made a grant de bonis non 
to the residuary legatee of the widow, the nominee 
of the Duchy of Ijancaster. — In the Goods of 
Avard (1886), 11 P. D. 75 ; 50 L. T. 673. 

2287. Attorney of sole surviving next of kin — 
Resident out of Jurisdiction.] — Whei’e administra- 
tion had been granted to the attorney of one of two 
next of kin, both of whom I'esided out of the juris- 
diction, & the administrator died leaving the estate 
partly unadministered, the ct., upon proof of notice 
to the next' of kin for whose benefit the adminis- 
tration had been granted, granted administration 
ds bonis non to the attorney of the other next of 
kin. — In the Goods of Barton, [1898] P. 11 ; 67 
L. J.P. 10; 78L. T.81. 

2288. Patrons of living benefiting under will — 
Preferred to Incumbent for time being.] — Maid- 
man V, Ai.l Persons in General (1809), 1 
Phillim. 51 ; 161 E. K. Oil. 

C, Whether Grant General or Limited. 

2280. General rule.] — ^An application for a grant 
of administration de bonia non with the will annexed 
to a substituted universal legatee, limited to £750 
stock, in which she was solely interested, on an 
affidavit that the parties entitled to a general 


Administratobs. 

grant were more than nine in number, that their 
residences were widely apaj*t, that their service 
with a citation would be attended with great 
difficulty A expense, refused : — Held : the ct. will 
not give a limited grant, except upon strong reason 
shown. — In the Goods o/ Watts (1860), 1 Sw. A Tr. 
538 ; 29 L. J. P. M. & A. 108 ; 24 J. P. 619 ; 8 
W. B. 340 ; 164 E. B. 850. 

JnnoUdion : — Apld. In the Goods of Somerset (1867), L. R. 1 

P. & D. 350. 

2240. When grant llmited~>Speclflc legacy only 
unadministered — ^No claim by residuary legatee In 

lifetime.] — ^Administration de bonia non, limited to 
a certain legacy, granted to the representative of the 
substituted legatee, without citii^ the representa- 
tive of the residuary legatee, resident abroad, but 
by practice entitled to the general de bonis grant ; 
no claim to this legacy having, since the death in 
1797 of the residuaxy legatee, also exor. & legatee 
for life, been made by his representative. — In the 
Goods of Steadman (1828), 2 Hag. Ecc. 59 ; 162 
E. B. 784. 

Annotation : — Apld. In the Goods of Prothero (1874), 31 

L. T. 661. 

2241. .] — The estate of a testatrix 

having been administered, except as to one 
legacy, the ct. panted administration with will 
annexed de bonia non to the legatee, without 
requiring the representative of the exor. or 
residuary legatees to be cited, but ordered that 
the sureties should justify. — In the Goods of Kino 
(1883), 8 P. D. 162 ; 52 L. J. P. 93 ; 31 W. B. 843. 

2242. Where goods unadministered debt 

due to bankrupt creditor administrator — ^Assigned 
by trustee.] — ^A creditor having obtained adminis- 
tration of the estate of an intestate, died without 
having fully administered, &; leaving the debt 
due to him still unsatisfied. The creditor was a 
bkpt. at the time of his death, after his death 
liis trustee in bkpey. assigned the unsatisfied debt 
due to his estate from the intestate's estate to one 
of his creditors. The ct. made a ^rant of adminis- 
tration de bonis non to such assignee, limited to 
the interest in the intestate's estate which had been 
assigned to him. — In the Goods of Bubdett (1876), 

1 P. D. 427 ; 45 L. J. P. 71 ; 34 L. T. 855 ; 40 
J. P. 519. 

2248. .] — In the Goods of Hammond, 

No. 2321, post, 

2244. By consent.] — In the Goods of 

Jackson, No. 1870, ante. 

2245. Deceased a trustee — Beneficial owner 

a bankrupt — Grant to trustee in bankruptcy.] — A. 
being the owner of certain 8ha]*es in two foreign 
railway cos. handed the certificates to C., who 
received the dividends as beneficial owner until 
he became bkpt., after which the trustee in C.'s 
bkpey. received such dividends as became payable. 
A. died, never having divested himself of the legal 
estate in the shares ; & administration to his estate 
was granted to B., who died leaving p^ of the 
estate unadministered. Upon the application of 
the trustee in C.'s bkpey, the ct. granW adminis- 
tration to him, in respect of the unadministered 
estate of A., limited to the shares in the two foreign 
railway cos. — In the Goods of Agnese, [1900] P. 
60 ; 69 L. J. P. 27 ; 82 L. T. 204. 


PART II. 8B0T. 18, SUB-SECT. 8.-~C. 

q. When erant limited — Goods of 
surviving Omslee — Grant UmUed to 
appointment of new trustee d? vesHna of 
trust property .] — ^The ot. granted lettera 
of admlxUitraUon de bonie non to tbe 
goods ot the snrvlTing trastee of a 
deed, by which a rentobarge on real 
estate was put In settlement. The 
grant was limited to tbe ap^ntment 


of a new trustee of the settlement, A 
to vesting the rentoharge in the new 
trustee.-— 7ii the Goods o/Bbrrt, [1907] 
8 1. R. 809.— IR. 

r. Co^exeeutor unable to act 

— Alien enemy.} — ^Testator, formerly 
resident In New SSealand, made his 
will A died In Beilin, leavhig two- 
thirds of his estate to his widow, a 
Berman anbleot in Berlin, ac one-third 


to his sister, a British subject resident 
in New Zealand. He appointed his 
widow A B. J. D., a resident in New 
Zealand, exon. Limited administra- 
tion was granted to K. J. O., who died 
intestate. Testatof's sister applied for 
limited administration de boats aoa .* — 
Held : she was entitled to it. but leave 
was r ese rv ed to reoall ad minis tration. — 
He Holdke (1916), 34 N. Z. L. R. 60S. 
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D. Whm Bepreaeniaiwe Out of Jurudiction. 

See Sub-sect. 4, poet. 

E. Who muel he Cited. 

2SM, Persons abroad — Representative of re- 
siduary legatee — Grant limited to one legacy.] — In 
the Goods of Steadman, No. 2240, ante. 

8247. Though with prior claim — Applicant 

having larger Interest.] — In the Goods of Hicks, No. 
2219, ante. 

2248. Executor not formally renouncing — 

No Intention to return.] — In the Goods of Campion, 
No. 2230, ante. 

2240. Persons having direct Interest — Grant to 
representatives of next of kin having larger interest.! 

— A dminis tration de bonis non with a will annexed 
granted to a representative entitled to seven- 
twelfths of the residuary estate without citing 
those having a direct interest as ertitled in dis- 
tribution. — In the Goods o/ M iddleton (1828), 2 
Hag. Ecc. 00 ; 102 E. R. 784. 

Annntation : — Consd. In the Goods of Kinohclla, [1894] P. 

264. 

2250. Representatives of executors — One legacy 
only unadmlnlstered.] — In the Goods of Kino, 
No. 2241, ante. 

2251. Residuary legatees — One legacy only un- 
admlnlstered.J — In itte Goods of Kisg^ No. 221 1 ,ante. 


S(^n-SK(T. 3. — ADMINISniATION duuantk 
MINOHE A-:TATE. 

A. When granted. 

See, generally. Administration of h^Htatcm Act, 
1798 (r. 87), ss. 0, 7 ; Supreme ('ouii:- of Judicature 
(( 'On solid ation) Act, 1925 (e. 49), s. 105. 

2252. One executor of age to act, one under age.] 
— Smith v. Smith (1009), Yelv. 130 ; 1 Hrownl. 
101 ; 80 K. U. 88. 

Anmttatums : -HM. Foxwlth v. Tmiiaiii (1070), 1 Moil. 

Hep. 2»C ; WllkliiH e, Hniwn (174.^)), 2 Stra. 1220. 

2253. .] — If one make tw’o oxors., one of 

seventeen years of age, the other under, adminis- 
tration during the minority is void, because he of 
seventeen yeai*s old may execute the will, if adminis- 
tration, during the minority, in sucli case be 
granted, & the administrator brings his action, 
the exor. may well release the debt. — PioOT v. 
(iASCOiN (1010), 1 Brownl. 40 ; 123 E. K. 0.55. 

2254. .] — Where one of the oxors. is an 

infant 4^ cannot prove the will, administration 
durante sud minoritaie may be granted to the other, 
who must sue solely, A it is not inconsistent to 
liave administration in such case, for it is not 
granted in this case as it is upon a dying intestate ; 
for here the will is proved, but only to enable liim 
to sue solely, because the other is not capable of 
proving the will, not to join with liim, & he cannot 
sue solely. But where both exors. are of full age, 
though the will bo proved by one only, the action 
must be brought in both their names {per Cur.). — 
COLBOKNB V. Wright (1678), 2 Lev. 239 ; 83 E. K. 
537. 

Annoiatian : — MsBtd. lUviM r. Watson (1839), 255. 

2255. .] — Where there are several exors., 

A one or more under age, A the rest of full age, 
all must join in an action ; A administration 
durante minore estate cannot be granted, if any 
of them be of full age (Twisdin, J.). — Foxwtst v . 
Thbmaik (1670), 1 Mod. Rep. 47 ; 1 Lev. 209 ; 
1 Vent. ljD2 ; 2 Saund. f Sid. 440 ; T. Raym. 

suhseguent pro- 

Cinaaton (1727). 1 
(1690). 122 ; 

t2U. nsli. If. V. 


ivo ; z ikeo. ova ; oo js. ii. vzi j 
eeedings^ 1 Mod. Rep. 72, 296. 
Awudahoms: — OoiU|d.^rVeacM>baldl v. 1 
Bam. K. B. Goan v. Bowkw 

WUkliia V. Brown (1745), 2 Rtra. V 
Mltehel (1848). 6 State Tr. K. S. 54.5. 


2266. One of next of kin of age» three not of 
age — Grant to guardian of Infants^ — An intestate 
di^, leaving four spandchildren, of whom one 
only was of age ; administration was granted to 
the mother A guardian of the other three durante 
mincre cctate in preference to the one of age. — 
OARTRiairr’s Cask (1678), 1 Ereem. K. B. 268 ; 
89 E. R. 185. 


D. To Whom granted. 

2257. In discretion of court.] — Mandamus lies 
not for an administrator durante minore estate. 

There is no law which says to whom tliese 
administrations dming minority shall bo granted 
{per Cur.). — R. r. Bktteswohth, Smith’s Case 
(1731), 2 Stra. 892 ; 1 Barn. K. B. 370, 425 ; 
Fitz.-U. 163 ; 93 E. U. 921. 

AnwAation Refd. H. v. BettcNwurth (17. S3), 2 Sira. 056. 

2258. Not Within 21 Hen. 8, c. 5, s. 3.] — 

An administration durante minore estate, granted 
to the gn^at-grandmotlier of the intestate, ouglit 
not to bo repealed on the application of the 
grandfather, merely because he is nearer of kin ; 
for this kind of administration is not within the 
above statute. — Guandison (I^ud) v. Dover 
(Countess) (1082), 3 Mod. Rep. 23; Skin. 155; 
87 E. K. I I. 

2259. Exercise of discretion — Poverty of 

person entitled.] — Hawks worth Simpson v. 

Warner (1731), ciUni 3 Phillim. 380 ; 101 K. R. 
1359. 

AnmtUUiim : - Cooid. Went & Siiiltli v. Willby (1820). 3 
Phllliiii. 374. 

2260. — - Age of person entitled.] — 

Administratioii durante, minoritaie of cliildreu in 
the East Indies decMM^d to the uncle resident in 
Ireland, he giving full justifying sc^curity : the 
grandfather to wliom os next of kin the grant would 
nat urally pass being upwards of 80 &; luso resident 
in Ireland . — In the Goods of Ewing (1828), 1 Hag. 
Ecc. 381 ; 162 E. K. 019. 

Annotations Contd. Inthr Gttods of Htophencion (1806), 
L. H. 1 P. 5c 1>. 287. Reid. In Uif GwhIh o/Ilainror (1863), 
3 Bw. 5c Tr. 6.5 ; Alien v, HuiiipbreyH (1882), .52 Ji. J. 1'. 
24. 


2201. Suspicion of adultery of mother 

of Infants.] — J . died leavii^ a widow, from wliorn 
he had separated on suspicion of her aduiU^y, ^ 
two infant children, whom, during his life, he had 
left under her charge. The grandfather, on bcdialf 
of tlie infants, opposed the widow, dc prayed the 
ct. to ^ant the administration to him until one of 
the children should come of age. Cnder the cir- 
cumstances the ct. decreed it to tlie widow, but 
gave the grandfather’s costs out of the estate. — 
Brown v. Brown (1854), 1 Ecc. & Ad. 423 ; 18 
Jur. 1121 ; J64E. R. 243. 

See, now. Administration of Estates Act, 1708 
(c. 87 ), 8. 6 ; Hiiprerne Court of J udicatiire (( 'on 
solidation) Act, 1925 (c. 49), s. 165. 

2262. Testamentary guardian appointed by the 
father — ^Though renouncing oflice of executor Se 
residuary legatee In trust.] — (1) A. A B. being 
appointed exors. Sc residuary legatees in trust, A 
afso guardians of the children of testator on the 
death or second marriage of his widow, renounced 
their right to a grant as exors. A residuapr legatees 
in trust, but not as testamentary guardians of the 
children, who were beneficial residuary legatees 
substituted, A a grant of administration with will 
annexed was mime to the widow, as beneficial 
reaiduarT legatee for life. The widow died, leaving 
part of the estate unadministered, A five children 
by testator, all minors. The ct. made a mnt of 
administration with will annexed to A. A B. as 
testamentary guardians of the children, the bene- 
ficial residuary legatees of testator. 

o 2 
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fiecU 12. — Special and limited grants of adminiatra- 
l ion: Stib-secU 3, B., C. dc D. (a) d? (b) i. dtii. ] 

(2) Hale 50 of the Buies for the Principal 
Kegistry in Non-Contentious Business, which directs 
that no pei*son who renounces probate or letters 
of administration in one character, is to be allowed 
to take representation to deceased in another 
character, is for the guidance of the registry, but 
capable of modification by the ct. 

(3) I'he ct. declined to depart from the practice 
of limiting the grant to the guardians until one of 
the minoi-M should attain his majority, by the 
addition, “ until he should apply for &, obtain the 
grant.” — In the Goods o/Loftus (1864), 3 Sw. & Tr. 
307 ; 33 L. J. P. M. & A. 69 ; 10 L. T. 240 ; 28 

J. P. 264 ; 10 Jur. N. 8. 324 ; 164 E. R. 1293. 

See, now, Guardianship of Infants Act, 1886 

(c. 27), SB. 2, 3,&, generally. Infants ; Ha see, also, 
Hupreme Court of Judicature (Consolidation) Act, 
1925 (c. 49), 8. 165 (1); Non-Contontious Probate 
Rules. 1925, r. 50. 

2263. Trustee appointed by will.] — An adminis- 
tration cum iestamento annexe decreed to a grand- 
mother during the minority of an exor., she being 
also testamentary trustee. — Appleby v. Appleby 
(1752), 1 Lee, 136 ; 161 E. R. 60. 

2264. .] — Administration cum iestamento 

annexo decreed to testamentary trustees for the 
use of the infant exor., & the next of kin, till he 
should arrive at legal age to take probate. — 
Hughes v. Ricahds (1758), 2 Lee, 543 ; 161 

K. n, 434. 

Annoiaiitm In the Goods of Morrl8 (1802). 31 L. J. 

P.M.&A. 80. 

2266. .] — In the Goods of Stewart, No. 

1914, ante. 

2266. Notwithstanding opposition of father.] 

—Lovell Brady v, (3ox (undated), cited 3 
PhilUm. 379 ; 161 E. H. 1359. 

2267. Guardian chosen by minor.] —Adminis- 
tration decreed to a guardian <dected by the free 
consent of a minor. — Rich v, ('uamberlayne 
(1762), 1 liee, 134 ; 161 E. R. 50. 

2268. With approval of court.] — Pawkener 

V. Jordan, No. 1765, ante. 

2269. Though not next of kin — Prior 

claimants abroad or renouncing.] — In the Goods of 
Widger (1842), 3 Curt. 54 ; 1 Notes of Ceases, 360; 
163 E. H. 653. 

AnnoUtlions ; - Retd. In ihf Gootls of Haggor (1803). 3 Sw. & 

Tr. 0.^ : In thr Goods of Hiirchinort' (1873), 37 .1. 1*. 702. 

2270. — Stranger — Next of kin consenting or 
not appearing when cited.] — Administration granti*d 
ic) a stranger, as guardian, on the consent of some, 
He. non-appearance, after cit>ation, of the remaining 
next* of kin, the grant being to the advantage of 
the minors, -/n the Goods of Chapman (1846), 
10 Jur. 362. 

2271. Next of kin renouncing or unfit 

to act.] — In the Goods of Webb, No. 2185, ante, 

Guardian assigned for infants by court.] — See 
Probate Rules (non-conttmtious), rr. 34, 35. 

2272. Guardian appointed by competent foreign 
court.] — Administration for the use benefit of 
minor children of a Frenchman, deceased, granted 
t*o their guardian, appointed by the French 
autliorities . — Jn the Goods of Hartoris (1838), 1 
Curt. 910 ; 163 E. R. 316. 


I 2273. When guardian passed over — Estate in- 
I solvent — Grant to creditors.] — Hawksworth & 
Simpson v. Warner (1731), cited 3 Phillim. 380 ; 
161 E. R. 1359. 

Annotation : — Consd. West & Smith v. WUlby (1820), 3 
Phllllm. 374. 

2274. Guardian very poor.] — An adminis- 

tration durante miru>re estate ought not to be com- 
mitted to one that is very x>oor, though she Is 
guardian, & next of kin to the infant. — Havers 
V. Havers (1740), Barn. Ch. 22 ; 27 E. R. 538. 

2275. Creditors — Estate insolvent.] — Hawks- 
worth Simpson v. Warner (1731), cited 3 
PhUlim. 380 ; 161 E. R. 1359. 

Annotation: — Consd. West & Smith v. Willby (1820), 3 
Phillim. 374. 

C. Effect of Grant. 

2276. Powers of administrator — ^Administrator 
for executor of executor — Represents first testator.] 

— The administrator, durante minorUate of the exor. 
of an exor., is the representative of first testator. — 
Anon. (1675), Freem. K. B. 288 ; 89 E. B. 208. 

2277. All powers of ordinary administrator.] 

— An administrator durante minore estate has, for 
the time, all the powers of an ordinary adminis- 
trator, including a power to sell the estate of 
deceased for payment of debts. — Re Cope, Cope v. 
Cope (1880), 16 Ch. D. 49 ; 50 L. J. Ch. 13 ; 43 

L. T. 666; 29 W. R. 98. 

Annotation : — Reid. HewHon v. Shelley, 119141 2 Ch. 13. 

See, now, Administration of Estates Act, 1925 
(c. 23), s. 21. 

2278. Power of sale — In case of necessity.] 

— ^An administrator durante minore estate cannot 
sell goods unless of necessity, for payment of debts, 
or hona peHtura, nor can he assent to a legacy 
unless there be assets to pay debts. Such adminis- 
tration ceases on the infant’s attaining the age of 
seventeen. — ^P ricb v. Simpson, Prince’s Case 
( 1599), 5 Co. Rep. 29 b ; Cro. Eliz. 718 ; And. 
132 ; 77 E. H. 96. 

Annotations : — Refd. Flncirs Cuse (1G07), 6 Co. Hop. 03 a ; 
Needham’s CaHo (1610), 8 Co. Pop. 136 a ; Poskclley v. 
Oodolphin (1082), T. Uaym. 483 ; HewHun v. Shelley. 
119141 2 Ch. 13. Mentd. Biiifirham t'. Smeatkwlek (1595), 
Oo. Eli/.. 4ttC* ; Orange r. Denny (1610), 3 Bulst. 174 ; 
Okell V. Sudlow (1697), 5 Mod. Pop. 423 ; Lysons v. Barrow 
(1830), 2 Bing. N. C. 486. 

2279. Power created by will.] — A 

power of sale given by a testator to his exors. or 
administrators may be exercised by an adminis- 
trator durante minore cetate. — Monskll v. Arm- 
strong (1872), L. R. 14 Eq. 423 ; 41 L. J. Ch. 715 ; 
27L. T. 407 ; 20W. R. 921. 

2280. For payment of debts.]— 

(V)PE, Ck)pE r. Cope, No. 2277, ante. 

2281. .] -Hewson r. Shelley, No. 

2878, post. 

2282. Power to lease.] — Finch’s (Sir 

Moyle) (Use (1606), 6 Co. Rep. 63 a; 77 E. R. 348. 
AnmtUUions Hewson r. Shelley, [19141 2 Ch. 13 

Mentd. Lynne Pegis Corpn. Case (1612), 10 Co. Hep. 
120 a ; Courtney r. Ulan vif (1614), Cro. Jac. 343 ; Stukeley 
r, BuUer (1614), Hob. 168; Duncombe e. Wingfield 
(1617), Hob. 254 ; Trenchard v. Hoskins (1628), Litt. 
203 ; Thin v. Thin (1664), 1 Sid. 190 ; Dixon v. Harrison 
(1670), Vaugh. 36: Witherbead r. Harrison (1670). 
1. Jo. 2; Pioo r. Langford (1690), Garth. 140; H. r. 
Chester (Bp.) (1697), 1 Ld, Itaym. 292 ; Winter e. Love- 
diirr n697\ 12 Mod. Itep. 147 ; Ford v. Grey (1703), G 
Mod. Ilop. 44 ; Lloyd r. Say & Seal (1711), 1 Salk. 341 ; 
Burgess r. Wheate (1759), 1 Wm. Bl. 123; Biroh r. 
Wright (1786), 1 Term Rep. 878 ; Delacherois v. 

Delacherols (1864), 11 H. L. Gas. 62. 


PART II. 8BCT. 18, 8UB-8ECT. 3.— B, 

8868 1. Guardian chosen by minor — 
With approval of ofmrLl— -Where a 
minor has been appointed sole exor. 
under a will, he may, If he has no legal 
guardian, nominate a guardian, whom 
the ct. has power to apiiolnt adminis- 
trator with the will annexed duntnte 


minore aiaie ; but the ot. will oonirol 
the choice of the minor . — He Mathkr- 
HON (1906), 27 N. Z. L. IL 99.-— N.Z. 


PART II, 8ECT. 18, 8UB-SECT. 8.— C. 

8878 1. Powers of administrator — 
Power of sale — in ease of necessUy. 1 — 
All administrator thirante minore wtate 


has. for the time, all the powers of an 
ordinary administrator, liiclndlng a 
power to sell the estate. If It Is neces- 
sary in due course of administra- 
tion, although not necessary for pay- 
ment of debts . — Re Thompson kc 
M'Wiluamh* GONTKAC'T, (1896) I 
1. R. 356.->lR. 
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Pakt II.— Probate and Letters of Administration. 


2283. To retoln assets to value of debts for 

which security given.]-— B riers v. Goddard (1617), 
Hob. 250; 80 £. B. 396. 

2284. Power to defend alone.j^MiTH v. 

Hjoth (1608), Yelv. 130 ; 1 Brownl. 101 ; 80 
E. B. 88. 

Annotations: — Befd. Foxwist r. Tremaine (1670). 2 Saund. 
212 ; Wilkins r. Brown (1745), 2 Stra. 1220. 

2285. ]^ Power to sue.] — An administrator 

durmUe minore fctoUe cannot sue, nor can ho bo 
called to account but by the exor., & ho is not 
answerable to any other person for whatever he 
may do during his administration. — Fotherby v. 
Patk (1747), 3 Atk. 603 ; 26 E. R. 1148, L. C. 
Annotation Refd. Holland r. Prior (1834), 1 My. & K. 237. 

2286. Without Joining executor.] — 

C’oLBORNE t\ Wright, No. 2254, onic. 

.] — Sce^ generally^ Part V., post, 

2287. Liability of administrator — To actions in 
respect of estate.] — Brooking r. Jennings, No. 
1217, ante, 

2288. On devastavit.] — Brooking r. 

Jennings, No. 1217, mvle, 

2280. To account — To executor only.] - 

Fotherby i\ Pate, No. 2285, ante, 

2290. Where minor renounces in 

favour of creditor.] — Where an administration has 
bt.‘en gi’anUid to a guardian petuiente mivore cclate 
«)f a widow, A the widow on coming of age r<^- 
iiounc<‘S in favour of a crt»ditor, the creditor has a 
right to call on the original administrator for an 
inventory A ac'eount. — Taylor r. Newton (1752), 
1 Ijeo, iri ; 161 E. K. 7. 

2291. Whether leave to file claim 

necessary.] — Davis r. Davis (1850), 14 Jur. 848. 

*SVc, noiCf Administration of Estate's Act., 1925 
(c. 23), 8. 21. 

2282. Liability of executor to account — Death of 
administrator.] — Mtnn r. East India Co. (1677), 
CiLs. innp. Finch, 298 ; 23 E. It. 163. 

2293. Action against former minor — 

Joinder of executor.] — A. was made an extrix. ; 
she Ix'ing an infant, aelministration durante minore 
fvtate was c.ommitted to B. A. afterwanls came 
of age. B. died, K t\ became his representative ; 
<»n a bill brought against A. for an account of the 
personal e'state of her t/cstator, C. must be made a 
deft. In bills of this sort all persons who have 

HKssessc'd themselves of testator’s estate ought to 
x‘ maile defts. -Gl^ss r. OxENliAM (1740), Barn. 
Ch. 332 ; 2 Atk. 121 ; 27 K. K. 667, L. C. 
AutuiUitum Reid. Holland v. Prior (1831), 1 My. Sc K. 23 7 

2294. Effect of successive grants — Account 
decreed against first administrator.] — Administrator 
durante minor ilatc obtains a decree to account ; 
the infant marries A a new administrator during 
hc^r minority is grant<*d to the husband. Qu, : 
whether this second administrator can carry on 
the account. — ('OKE r. iloDGEri (1681), 1 V'em. 
25 ; 23 E. R. 280. 

D. Duration of iJrani. 

(a) In General, 

2295. Whether granted until infant takes grant.] 

— In the Goode of Loftus, No. 2262 , ante, 

(6) Termination, 
i. By Infant Attaining Full Age, 

2296. General rule.] — F ord r. Glan vile (1601), 
Gouldsb. 136 ; 75 E. R. 1048. 

2B97. .] — ^By the infant’s coming of age, 

administration durante minori ietaie cesases, A suit 
by such administration is thereby determined, so 
that the infant cannot go on therewith, but must 
begin anew, unless a decree to account were had ; 


in which case the infant, on a bill brought for that 
purpose, may be allowed to go on therewith. — 
JONES V. Basset (1701), Prec. Ch. 174 ; 2 Eq. 
Cas. Abr. 426 ; 24 E. R. 85. 

2298. Grant during minority of executor,] — 
Price r. Simpson, Prince’s Case, No. 2278, ante, 

2299. .] — In assumpeit against an adminis- 
trator durante minore eetate, deft, may plead that 
the exop. was above the age of seventeen at the 
time of the promise. Qtt. : whether an ad- 
ministration durante minore relate instantly deter- 
mines upon the minor’s attaining seveiit<<H>n years 
of age. — D avenport v, Penheia, (1638), Cro. Car. 
516 ; 79 E. R. 1046. 

2300. .] — Brooking v, Jennings, No, 1217, 

ante, 

2301. .] — Administration durante minore 

relate of administrator ceases at the age of twenty- 
one. Of exor. ceases at the age of seventeen. — 
Freke V, Thomas (1701 ), 1 Salk. 39 ; 1 Com. 1 10 ; 
1 Ijd. Raym. 667 ; 91 E. R. 40 ; suJb nom, Peek 
V, Thomas, 12 Mod. Hep. 500. 

Annotation : — FoUd. Kdiiiiiud v. Shuler (1708), 1 Com. 153. 

.]— >Nrr, note. Administration of Estates 

Acts, 1798 (c. 87). s. 6 ; 1925 (c. 23), s. 20. 

2302. Grant during minority of person entitled 
to administer.] — F reki'J v, 3’iiomas, No. 2301, 
ante, 

2303. .J — Administration during the mino- 
rity of anotln^r sliall not cease till his ago of 
twenty-one years.— E dmund v, Hhaleu (1708), 
1 Com. 159 ; 92 E. R. 1013. 

2304. Grant during minority of several persons — 
Terminates on one attaining full age — Executors.] — 
Administration durante minoritate of several oxors. 
determines whem onii of them attains t he ago of 
seventc'en. — T aylor r. Watts (1676), Frecun. K. B. 
425 ; 89 E. H. 316 ; sfdf nom, JfiYNER v, WAITS, 
3 Keb. 607, 643 ; T. Jo. 48. 

2305. Persons entitled to administer.] 

- Administration during i\w minority of twi», 
coas<.>H when one comes of age, A admiuiHt*ratioii 
is to bo granted to him. -' WiiJ.Y v, Puui/roN 
(1729), Mos. 99 ; 25 E. R. 293. 

ii. By Death or Marriage of Infant, 

2306. By death — Grant during minority of one.| 
— Administration comrqittitd to one durante 
minoritate of an v\or, : —Qu, : wIioUht on liis 
dying under ago it may be repealed, A commi(4<ed 
t ;0 the residuary legatee. — Duhoih v, Thant (1700), 
12 Mod. Rep. 436 ; 88 E. R. 1433. 

2307. .] — Administration durante 

minoritate formerly granted to the mother having 
ceased by the minor’s death A the mother having 
thereby become joint residuary legat4H3 witli 
another minor, ^ministration dc bonin non 
decreed to her ; one exor. having renounced A the 
other who was abroad being cit<3d. — A kkuh v, 
Ditpuy (1828), 1 Hag. Ecc. 473 ; 162 E. R. 649. 

2308. Grant during minority of several.] — 

Qu, : whethfT an a<lministratiori comrnitU'd to 
oii<3 during the minority of four, is dct€irmined by 
the death of one, the others still being within age. - 
Brudnbl’8 Cask (1592), 5 Co, Rep. 9a; 77 
E. R. 61. 

Annotations Reid. r. Htrafford (1730), 3 1*. Wiriu. 7U. 
Mestd. HuirhcN V. ('rrmthcr (1610), 13 Oi. lieu. 60 ; Dauiel 
r. WMldlnfftoii (1015), 3 liiihtt. 130; Quick Sc ilnrris r, 
Ludlsimiw (1615), 3 Bulul. 20 ; Goe v. Frccdlund (1626), 
Cy*ro. car. 47 ; Bacbevcml v, Fregato (1071), 1 Voiit. 161 ; 
Slater «. Carew (1674). 1 Med. Hep. 187 ; Oowpor r, 
(ktwtwr (1734), 2 P. Wfiui. 720; lla<iiKJO v, Uuduen 
(1735). Can. trmff. Talh. 127 ; Day r. Day (18.54), Kay. 703. 

2809. .] — If an administration be 

panted to one during the minority of two infants, 
A one of them dies, the administration continues. 
— Anon. (1613), 1 Brownl. 47 ; 123 K. R. 656. 
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8ecl. 12. — Special and limited granie of adminialra- 
iion: Sub^aeot, 3, D. (b) it. dr tit., dr E, ; eub^ 
eeeia, 4 d? 6, A*] 

2810. By marriagt— -Of one of several— To hus- 
banil of full age.] — ^Jones v. Strafford (Earl) 
(1780), 8 P. Wms. 79 ; 2 Eq. Oas. Abr. 427 ; 24 
E. B. 977. 

AnrufUUiane : — Mentd. Burke v. Joucs (1813). 2 Vos. 8c B. 
276 ; Jonofl v. Scott (1831). 1 liuss. Sc M. 266 ; Kay v, 
MarsbaJl (1836). DonnoUy. 22. 

SeCf nowt Married Women’s Property Act, 1882 
(c. 75), ss. 1 (2), 24. 

iii. By Orant of Probate, 

2311. General rule.] — Hbwson v, Shelley, No. 
2878, post. 

See Administration of Estates Act, 1925 (c. 28), 

8 . 20 ( 2 ). 

E, Amount of Security, 

2812. Where Infant takes administration at 
full age.] — Where there has been an administra- 
tion pendente minore astate, & the minor coming of 
age takes upon herself the administration, she is 
obliged to give security to the same amount that 
the administrator did in the first instance. — 
Abbott v, ABBorr (1818), 2 Phillim. 578 ; 101 
E. B. 1237. 


Sub-sect. 4. — ^Administration durante 

ABSENTIA. 

See Administration of Estates Act, 1798 (c. 87), 
s. 0 ; Court of Probate Act, 1857 (c. 77), s. 74 ; 
Court of Probate Act, 1858 (c. 96), s. 18 ; Supreme 
('ourt of Judicature (Consolidation) Act, 1926 
(c. 49), B. 104. 

2318. When court has Jurisdiction — ^Repre- 
sentative out of Jurisdiction— In Scotland.]— Han- 
NAY V. Taynton (1800), 2 Add. 605, n. ; 162 
E. B. 370 ; eubacquent proceedings, aub nom, 
Taynton v, Hannay (1802), 3 Bos. & P. 26 ; aub 
nom, Bainbfoiid v, Taynton, Taynton v, Han- 
NAY (1802), 7 Vcs. 400. 

2314. ,] — Admiiiistrailon granted 

under Administration of Estates Act, 1898 (c. 87), 
where the exor. went to Scotland. It cannot be 
disputed in tliis (jt., though it may at law. Though 
not for a limitt^d time, it is for a limited purpose, 
viz. being made defts. to suits in equity. The 
oiTeot of Uie return of the exor., in this instance 
the ozor.’s exor., is, that ho must bo made a paity 
in the usual course ; & then the? temporary ad- 
ministrator may account, have his costs, & be dis- 
charged, but the proceedings had are not put an 
end to. — Bainsford v. Taynton, Taynton v, 
Hannay (1802), 7 Ves. 400 ; 32 E, B. 186 ; pre- 
vious proceedings, avb nom, Taynix)n v, Hannay, 
3 Bos. & P. 26. 

2816. Where representative has disappeared 

— Believed to be dead.] — In the Eataie of Baker, 
No. 2200, ante. 

2816. Executor of executor out of Juris- 

diction.] — An exor. *8 exor. is affected by the 
provisions of Administration of Estate Act, 1798 
(c. 87), B. 1, be Court of Probate Act, 1858 (c. 05), 
8. 18, so that if he reside out of the jurisdiction of 
the Ct. of Probate at the expiration of twelve 
calendar months from the death of his testator, 
the ct. may grant administration with the will 
annexed of the estate of the original deceased to a 
creditor, next of kin, or legatee, limited to institute 


Administratobs. 

a suit in the Ct. of Ch., or to receive a specific fund. 
— /n the Goode of Grant (1876), 1 P. D. 435 ; 45 
L.J.P.88; 40 J. P.825; 24W.B.929. 

2817. Time for grant — the expiration of 
twelve months ** — ^At or after.1 — The words ** at 
the expiration of twelve montns from the death 
of testetor,** in Administration of Estates Act, 
1798 (c. 87), B. 1, when compared with the words 
given in the form of affidavit in sect. 2, Sc of the 
grant of administration in the third, must be held 
to mean at or after the expiration of that period. 
When applicant is residuary legatee, whose interest 
is undetermined, the grant will made under 
that Act, but where a particular sum is set aside 
for Sc actually payable to applicant, the grant can 
be made under Court of Probate Act, 1858 (c. 96), 
s. 18. — In the Goods of Buddy (1872), L. B. 2 
P. & D. 330 ; 41 L. J. P. Sc M. 63 ; 25 L. T. 960 ; 
36 J. P. 184 ; 20 W. B. 319. 

2318. To whom grant may be made — Legatee ** 
— ^Representative of legatee.] — The ct. will make a 
limited grant to the personal representative of a 
legatee, the exor. being out of the jurisdiction, 
though the legatee only is mentioned in Ad- 
ministration of Estates Act, 1798 (c. 87). — In the 
Goods of Collier (1862), 2 Sw. & Tr. 444 ; 31 
L. J. P. M. & A. 63 ; 6 L. T. 849 ; 164 E. B. 1069. 

2819. Father Si guardian of Infant 

legatees.] — The exor. being out of the jurisdiction, 
the ct. made a grant of administration, with the 
will annexed, to the father Sc guardian of infant 
legatees, limited to the interest of those legatees 
in the unadministered estate, under Administration 
of Estates Act, 1798 (c. 87), Sc Court of Probate 
Acts, 1857 (c. 77), s. 74, Sc 1868 (c. 95), s. 18.— 
In the Goods o/Hampson (1866), L. B. 1 P. & D. 1 ; 
36 L. J. P. & M. 1 ; 13 L. T. 304 ; 11 Jur. N. S. 
911. 

2320. Legatee & next of kin.] — One of 

the exors. named in the will proved the paper Sc 
then left the country. The second exor. named 
in the will was also out of the jurisdiction. Tiio 
ct. made a grant durante abseniid to a legatee Sc 
also one of the next of kin, to enable her to become 
a party to a suit in the Ch. Div. for the administra- 
tion of the estate. — In the Goods of Jenkins 
(1880), 49 L. J. P. 30 ; 41 L. T. 736 ; 44 J. P. 801 ; 
28 W. B. 431. 

2321. ** Creditor — Assignee In bank- 

ruptcy.] — An assignee in bkpey. of an administ ra- 
ter who is out of the jurisdiction is a creditor 
within Administration of Estates Act, 1798 (c. 87), 
8. 1, Sc Court of Probate Act, 1858 (c. 96), s. 18, Sc 
as such may obtain administration de bonis non 
of the intestate limited to the fund to which the 
assignee is entitled. — In the Goods of Hammond 
(1881), 6 P. D. 104 ; 60 L. J. P. 70 ; 44 L. T. 
649 ; 46 J. P. 619 ; 29 W. B. 807. 

2322. Power of administrator to sell.] — Hewson 
V. Shelley, No, 2878, post. 

2323. Duration of grant — Executor returning 
within jurisdiction.] — Hodor v. Clare (1691), 4 
Mod. Bep. 14 ; 87 E. B. 236 ; sub nom. Clare v. 
Hbdobs, 1 Lut. 342. 

AnnoUMHtms: — Conid. Slater v. May (1704), 6 Mod. Itcp. 

304. BeU. Major r. l*eck (1691), 1 Lut. 338. 

2324. .] — If an administrator 

durante abseniid of an exor. brings an action, he 
must show in his declaration that the exor. is 
in partibus irattsmarinie. — Slatbr v. Mat (1704), 
2 Ld. Baym. 1071 ; 6 Mod. Bep. 304 ; 3 Salk. 


PART II. BBOT. 18, BUB-8XCT. 4. 

■. To whom grant may be made — 
Quardian of minor nert€/Jein,l — Under 


Probate Act, 1867, a. 79. the guardian 
of a minor next of kin It entitled to 
apply for adminittration durina the 
abeeuee out of the juriodlotlon of the 


admlnlutiator of deoeated, who had 
left Ireland without admlnitteiing the 
aweta.— /f» the Ooode of Las. (18981 
SLR. 81.— St. 
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Part II.— Probatb and Letters or Administration. 


28 } 02 S. B. 210 ; sub nom. Suluqhtbb v. May, 
ISaUc. 42. 

RaixiiCoid V. Tamtoiu Taynton «. 

Haoiia7(1802), 7 V«a 460; He^n v. Kelley. 110141 

2 Col* IS. 

See^ now. Supreme Court of Judicature (Con- 
solidi^on) Act, 1925 (c. 49), S..164 (8). 

2825. Until former administrator returns.! 

— ^Administration of the personal estate of deceased 
had been granted in the year 1818 to two of 
sons, one of whom had since died A the other had 
for many years resided in the West Indies. A sum 
of money bei^ now divisible, in which the sur- 
viving administrator had no interest, an ad- 
ministration was granted to a third son limited 
to the particular sum to be divided A to continue 
so lo^ only as the former surviving administrator 
remained out of the jurisdiction of her Majesty’s 
cts. of law A equity. — In the Goods of Batnbs 
( 1861), 7 Jur. N. S. 832. 

2326. Death of executor.] — The authority 

of an administrator appointed according to 
Administration of Estates Act, 1708 (c. 87), 
during the absence of an exor. from this country 
does not become actually void upon the death of 
such exor., but only voidable. — Taynton tr. 
Hannay (1802), 3 Bos. A P. 26 ; 127 E. R. 16 ; 
subsequetxl proceedings, sub nom. Rainsford v. 
Taynton, Taynton v. Hannay, 7 Ves. i60. 

2327. .] — In the particulars of sale 

of certain leaseholds, the premises were stated to 
bo sold by order of the exors.,” they were in 
fact sold by the administrator ^ bonis ?ion of 
testator durante absentid of his next of kin. The 
sale was by auction, A the purchaser paid the 
usual deposit, but refused to complete on discover- 
ing the nature of the vendor’s title ; — Held : al- 
though the elTcct of the grant during the lifetime 
of the absent principal would liavo been perfectly 
valid, yet inasmuch as the principal n^ht at the 
time oi the sale liave been aead, the title vras not 
such as a purchaser was bound to accept, A the 
deposit, with interest, was ordered to be refunded. 

Although pltf . as administrator durante absentid, 
could make a title, because, if the party for whom 
he is attorney is ^ve, he clearly could, yet it is 
not such a title as a purchaser would obliged 
to accept, for non constat tliat the letters of ad- 
ministration are now in force, as they clearly 
would not be if the party had died (Lord Cran- 
woRTM, C.). — Webb v. Kirby (1850), 7 De Cl. M. A 
G. 376 ; 26 L. J. Ch. 145 ; 28 L. T. O. H. 314 ; 
3 Jur. N. S. 73 5 5 W. R. 189 ; 44 E. R. 147, L. G. 
Annotation: — Cooid. Hcwiwn v. Shelley, 11014] 2 Ch. 13. 

2328. Executor applying for probate.] — 

Administration, with a will annexed, granted to 
an attorney of the exor. who was abroad, not 
revoked, but pronounced to have ceased A 
expired on appheation of the exor. for probate, A 
on affidavit that no suits were pending. Future 
grants, durante absentid, to be further limited, 
until the exor., or party entitled to administration, 
duly apply for A obtain a grant. — In the Goods of 
Gassioy (1832), 4 Hag. Ecc. 360 ; 162 E. R. 1477. 

Annokdions : — Suwerkrop v. Day (1838), 8 Ad. St Kl. 

624. BiM. Webbr. Kirby (1866), 7 Do O. M. & O. 376. 

2820* Umttcd grant until return of executor.] — 
In the Goods of Ohodwill, No. 1810, ante, 

2880. .]~-/n the Goods ofBvABMZ, No. 

1942, ua»fc. 

See, generally. Sect. 1 1 , sub-eect. 4, ants. 


SuB-SBCT. 5 . — ^Administration durantb 
DBMBN ni. 

See, now. Supreme Court of Judicature (Con- 
soUdatlon) Act, 1925 (c. 49), s. 166. 

A. Person Entitled to Grant Insane* 

2881. Lunaey of executor — Grant to reslduaiy 
legatee.] — ^Administration, with the will annexed, 
may be committed to a redduary legatee, during 
the lunacy of a surviving exor. A residiiary legatee, 
in trust ; at least by A with tlio consent given, or 
implied, of the committee of the lunatic. — In the 
Goods o/Milnbs (1826), 3 Add. 55 ; 162 E. R. 401. 

2382. Pauper lunatic — Grant to poor law 

guardians — Persons entitled in priority renouncing 
or abroad — Discretionary grant under Court of 
Probate Act, 1867 (o. 77), s. 73.]— in the Goods of 
Sharland, No. 1921, ante. 

See, generally. Sect. 1 1 , sub-sect. 5, E. (g), ante* 

2338. Lunacy of person entitled to administer — 
Grant to quasl-oommlttee.] — Where the next of 
kin of deceased lunatic was of unsound mind, 
though not so found by inquisition, a transfer of 
the lunatic’s personal estate was directed to be 
made to the person to whom administration 
durante animt v%tio of such next of kin had been 
granted, agreeably to the practice of the Ecclesi- 
astical Ot. — Ex p* Evelyn (1833), 2 My. A K. 3 t 
30 E. R. 846. 

Anntftation Kefd. Kvaius r. Tylor (1849), 7 Notos of OMoa, 

206. 

2884. Grant to executors of deceased 

administratrix.] — Administration with will an- 
nexed ds bonis non granted to the oxors. of a sister, 
the administratrix, deceased, for the use A benefit 
of the surviving sister, the sole next of kin, during 
her imbecility, without citing her next of kin. — 
In the Goods of Bouthmead (1842), 3 Curt. 28 ; 
1 Notes of Oases, 274 ; 163 E. R. 643. 

2836. Grant to stepmother of lunatic — 

Co-exeoutor with deoeased of husband's will — 
Discretionary grant under Court of Probate Aot, 
1867 (c. 77), s. 78.J —In the Goods of Buniisix, No. 
1925, ante. 

2886. Pauper lunatio — Grant to poor law 

guardians— Discretionary grant under Court of 
Probate Act, 1867 (c. 77),s. 78.J— Miiju End Old 
Town Guardians v. Fxndiay, In the Goods of 
Findlay, No. 1893, ante. 

2337. .] — Iti the Goods of 

Ecclbs, No. 1917, ante. 

See, generally. Sect.' 1 1 , sub-sect. 5, E. {g), ante 

2888. Grant to stranger — Committee re- 

nouncing — Consent of Masters In Lunacy A next 
of kin.] — The solo next of kin of an intestate was 
lunatic. Her committee renounced, A L., a 
stranger in blood, applied for grant oi letters of 
administration. The Masters in Lunacy, A next 
of kin of the lunatic, approved of the application. 
The ct., upon the consents of the next of kin being 
filed, ordered the grant to bo made to L. — In the 
Goods of Hastinos (1877), 4 P. D. 73 ; 47 L. J. P 
30 ; 39 L. T. 45 ; 42 J. P. 185. 

2889. Grant to creditor— Persons with 

prior rights renouncing.] — In the Goods of Penny, 
No. 2203, ante* 

2840. Death of administrator leaving asseU 

unadmlnlstered — Further grant to person with 
prior claim retracting renunciation.] — In the Goods 
of Penny, No. 2203, ante. 


SSSS L Duration of arani — Until 
former odmetnistrator returns .) — Upon 
the spplioatloii td A. adminieumtor of 
an estMe. who was deslions of leavltig 
tha oolooy for a time, en order war 


le pnrportins to appoint tbe U. T. 
Co. aammleUators. On hie letam an 
application wae made to reroind tbe 
prevloae order. A. wtohlng to leenme 
administration : — HeidTtho at. bad 


power to grlve leave to A. to rescind tbo 
appointment, but A. must pay t^ oo. s 
costs.— lie ABCUMH (1893), 6 Q. L. J. 
tJ.—AUB. 
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Sect. 12. — Sjfcoial and limited grants of administra- 
iion: Sab-sect. 6, B. C. ; sub-sects. 6d:7nA.] 
B. Lunacy Supervening after Grant. 

2341. Lunacy of sole representative — Grant to 
aunt of infant entitled in distribution.] — Intestate 
loft a widow & an infant ; the widow took out 
administration, but became lunatic ; administra- 
tion granted also to the aunt of the infant, for the 
use & benefit of the widow infant, during the 
incapacity of the widow, & the minority of the 
infant. — Re Binfield (1764), 1 Ix;e, 625 ; 161 
E. B. 228. 

2842. Having no beneficial Interest — Grant 

to residuary legatee.] — Administration with the 
will annexed is prayed on the part of the residuary 
legatee, & not opposed by the next of kin, to enable 
him to receive the dividends, during the life & 
incapacity of W., the only surviving exor. No 
inconvemence can result from the grant. In this 
case the exor. has no beneficial interest ; & it is 
not to be expected that a committee will be ap- 
pointed by his family merely to benefit tliis party* 
IJpon the whole, 1 think, 1 may grant administra- 
tion with the will annexed as jirayed : this is not 
revoking a former grant supplemental to it, & to 
carry into ellect the real object of testator’s will 
{per Our.). — hi the Goods of Crump (1810), 3 
J^hillim. 497 ; 161 E. K. 1396. 

Annotation Exp, ICvclyii (1833), 2 My. & K. 3. 

2848. Grant to trustee appointed by Court 

of Chancery.] — Two exors. proved under £25,000, 
& died, leaving £10,300 unadministered ; the sur- 
viving exor. was a lunatic. Administration 
decreed to H. for the use & benefit of the lunatic 
exor., on his giving the usual security in double 
the original sum, & justifying security to the 
amount of £10,300. 8. was also a trustee ap- 

pointed by the Ot. of Oh. — In the Goods of Chilton 
(1863), 17 Jur, 720. 

2844. Grant to admlnistrateur provisoire 

appointed by foreign court.] — Where the wife of a 
domiciled foreigner obtained letters of administra- 
tion with the will annexed to his assets in England 
& became insane abroad the ct. granted letters of 
administration to an administraieur provisoire 
appointed by a foreign ct. for the use & benefit 
oi the lunatic b(» long as appets. remained ad- 
ministratcur provisoire. — Jn the Goods of Gold- 
schmidt (1898), 78 L. T. 763. 

2845. Original grant impounded.]— An ad- 

ministratrix becoming a lunatic, administration 
granted, limited during lier lunacy. The letters 
of administration being first impounded. — Jn the 
Goods o/Binckks (1836), 1 Our. 286 ; 163 E. B. 97. 
Annotation .•—FoUd. In the Goods of Cooko, 118U5] 1*. 68. 

2346. Appointment under Lunacy Act, 

1890 (c. 5), 8. 116.1 — Whei*e a single administrator 
becomes insane, & a pei*son is appointed under 
above sect., with only specified powers, the ct. 
will make a gi'ant to another of the next of kin for 
the use of such administrator during his lunacy, 
impounding ilie original grant. — In the Goods of 
OOOKK, 118951 P. 68 ; 64 L. J. V. 36 ; 72 L. T, 
121 ; 43 W. B. 428 ; 11 T. L. B. 100 ; 11 K. 594. 

See^ generally^ Lunatics. 

2847. Lunacy of one of several administrators — 
Original grant revoked — Ftesh grant de bonis non 
made to the others — Consent of oommittee.] — In 
the Goods of Phillips (1824), 2 Add. 335 ; 162 
E. B. 316. 

AnnataHon : — Folld. In the Goods of Newton (1843), 3 Curt. 

488. 

2848. Sp^tal grant to save adminis- 

trator.] — One of two joint administrators having 
become imbecile incapable of acting, ordered, 


Auministbators. 

that the joint letters of administration, bi*ought 
into the registry, be revoked, A special letters of 
administration granted to the sane administrator. 
— Jn the Goods of Newton (1843), 3 Curt. 428 ; 7 
Jur. 219 ; 163 E. B. 780. 

2849. Lunacy of one of several executors — 
Original grant revoked — Ftesh grant made to the 
others — ^Limited to period of lunacy.] — The exors. 
of a will obtained probate in the ordinary way. 
One of them subsequently became of unsound 
mind, &> no early recovery was to be anticipated. 
The co-exor. moved the ct. for directions : — Held : 
the most convenient course for the ct. to adopt 
would be to revoke the original grant of probate, 
& to make a fresh grant to appet., limited to such 
time as the other exor. should continue of unsound 
mind. The ct. made an order accordingly. — 
In the Goods of Sowerby (1891), 66 L. T. 764. 
Annotation : — Consd. In the Estate of Shaw, [1905] P. 92. 

2360. Power reserved to the 

lunatic on recovery.] — Where one of three exors. . 
who had proved a will, subsequently became of 
unsound mind, the ct., on the application of the 
others, revoked the grant, & made a fresh grant of 
probate to appets., reserving power to the lunatic, 
in case he should become of sound mind & apply, 
to join in the probate. — In the Estate oj Shaw, 
ri905] P. 92 ; 74 L. J. P. 30 ; 02 L. T. 428. 

C. Powers of Administrator. 

2351. Power of administrator to sell.] — Hewbon 
V. Shelley, No. 2878, post. 


Sub-sect. 6. — Administration duiuno Illness 
OF Executor. 

SeCy nowy Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 166. 

2352. Grant with will annexed to residuary 
legatee — Limited until recovery of executor.] — 
Where an exor. was incapacitated through illness, 
the ct>. made a grant of administration with the 
will annexed to a residuary legatee for life for the 
use & benefit of the exor. till his recovery . — In the 
Goods of PONSONBY, 11895] P. 287 ; 64 L. J. P. 
119 ; 44 W. B. 240 ; 11 B. 613. 

2353. Power of administrator to sell.]— H e wson 
V. Shelley, No. 2878, post. 


SuB-SEC'j'. — Administration pendente litk. 

A. In General. 

See Court of Pi*obate Act, 1857 (c. 77), ss. 70, 71; 
Siummie (’ourtof Judicature (C’onsolidation) Act, 
1925 (c. 49), 8. 163. 

2354. Power to grant — Dispute as to executor 
appointed.] — Robins Case (1601), Moore, K. B. 
636 ; 72 E. R. 807. 

AnnoteUions : — FoUd. Smyth r. Smyth (1672), 3 Keb. 54. 

Walker r. WnoUastoii (1731), 2 1\ Wuu$. 576. 

2355. .] — Smyth v. Smyto (1672), 3 

Keb. 54 ; 84 E. B. 691. 

2356. Dispute concerning will.] — Adminis- 

tration granted pendente lilCy where it is good, where 
not. 

An administration pendente lite concerning a 
will was utterly void, & the difference is thus, viz. 
Where there is a controversy in the Spiiitual Ot. 
concerning the right of administration, &> where it 
is concerning a will, as in this case ; for in the 
first case an administration granted pendente Hie 
is good ; but it is otherwise where the controversy 
is concerning a will ; for he who comes in under 
a will, shall avoid all that which an administrator 



201 


Part II. — Probate and Letters of Administration. 


can do (per Cur.). — Frederick v. Hook (1690), 
Oarth. 153 ; 90 £. K. 694. 

Annolaiiona: — Comd. Walker r. WooUaatou (1731), 2 
P. Wnw. 576. EeM. Hewaon v, Shelley, [1914] 2 Cb. 13. 

2357 . ,] — The Spiritual Ct. may order 

the efifecis to be brought into ct., whilst a will is 
in contest, & grant an administration peiuietUe 
Hie . — ViLLERs V. Osborn (Lady) (1730), Mos. 
308 ; 25 £. K. 410. 

2358 . Where executor named.] — 

The Cts. of Common Law have ceased to object 
to the grant of administrations pendente Hie where 
there is an exor. named in a will propounded. 
Such administrations ought not to be granted 
without good reason. — Maskeline & Brohier r. 
Harrison (1750), 2 Lee, 258 ; 161 E. IL 333. 
Annotations : — Raid. Uodrich r. Joiioh (1840), 2 Curt. 453 ; 
UewBon r. Shollcy, [1914] 2 Ch. 13. 

2359 . Dispute as to the right to adminis- 

tration.] — Frederick v. Hook, No. 2356, atUc. 

2360 . What constitutes Us pendens — Pending 
appeal to House of Lords as to vaUdlty of wlU.] — A 

suit having been instituted to try the validity of 
the will of deceased, & judgment liaving been 
given to establish it, one of the parties appealed 
from such judgment to the House of Lords. Not- 
withstanding the appcjU, the judge of the (H. of 
I*robate oi’dei*ed piobate to bo delivered out to the 
exors. named in the will. A ditliculty having 
arisen in the CH. of (’h. as to the power of the exoi*8. 
to give a good title to certain leasehold prtjperty 
belonging to deceased’s estate, under the probate 
& pending the apfieal, the (’t. ordeix^d the piobate 
to be brought into the registry, &. thereupon that 
letters of administration pending suit should be 
granU^d to such exors. — WRicaiT v. liooERS (1870), 
L. K. 2 P. A: H. 179 ; 40 L. J. P. A: M. 8 ; 23 
L, T. 569 ; 35 J. P. 104 ; 19 W. U. 192. 

2361 . Suit touching executor’s will — 

Whether grant to be general or Umlted.] — A 
married woman, under a iiower given l4i her to 
that efTeet, duly executed a will. Her husband, 
by his will, made her universal legatee ife sole 
4‘xtrix. She survived him, but <lid not take 
probate of his will, nor re-execute her own. 
Litigation having arisen on the question whether 
the wife’s exoi-s. are entitled to a limited or general 
grant of probate, the ct. appointed an adminis- 
trator pendente Hie to the estate of the? husband, 
as well 08 one to the estate of ~ I n the 

(HHKUt of Dawes (1870), L. B. 2 P. ic J). 147 ; 23 
L. T. 397 ; 34 J. P. 694. 

Annotfztioti : — DMd. In the (JfuMls of Fuwcell (1889), 14 P. J). 
\h2. J am not altogether HatiHhed that when In Uic 
Hoods of Jkttres was decided the atitmtion of the et. W’aa 
BUlflcieiitly drawn to the woixIh of lOniri of Probate Act, 
(c. 77)J 8. 70, but I Hball follow the precedent though 
with doubt (Brkit. J.). 

2362 . VaUdlty disputed.] — In the 

(Jooda of SuEPi'ARD, Sheppard v. Carter (circa 
1886), 61 L. T. 304, n. 

Annotaii'm : — Dbtd. In the (toods of Fawcett (1889), 61 L. T. 
302. 1 hball follow that dcciBion. At the aaino time 1 

w’iBh to Bay that I have very much doubt about the power. 

1 am not satiHflcKi that the point waa broufdit to the notice 
of the learned judge w’ho decided the caae of In the Goods 
of Sheppard, h. while following that d€x:iHion. 1 do bo 
with Ihe exproBKiou of my opinion that it is not in acM*ord- 
anoe with the powetv cf>nferred by the Act (Hrktt, J.). 

2863. .] — A husband died leaving 

a wdll of which !tis w'ife was sole extrix. at the time 
of his death. The extrix. took out probate A& 
died leatHng a will the validity of which was dis- 
puted in a suit which was p<*nding in the ct. A 


representative of the husband being required to 
receive money duo to his estate, the ct. appointed 
an administrator pendente Hie to the estate of the 
husband. — In ihe Goods of Fawcett (1889), 14 
P. D. 152 ; 58 L. J. P. 87 ; 61 L. T, 303. 
AnnotaHon ;>-Folld. Shortor r. Shorter, [1911] P. 184 . 

2364 . VaUdlty of codicil disputed— Codicil 

not affecting appointment of executors.] — Deceased 
executed a will & two codicils, by the will he 
appointed exors. A suit was instituted to ivy 
the validity of the second codicil only ; such codicil 
in no w'ay affecting the appointment of exors. 
The ct. refused to appoint an administrator 
pendenie Hie. — Mortimer v. I’aitix (1870), L. li. 
2 P. & D. 85 ; 39 L. J. P. & M. 47 ; 22 L. T. 631 ; 
34 J. P. 487 ; 18 W. H. 901. 

2365. Legitimacy of persons entitled In 

distribution disputed — Guardian ad Utem appointed 
In Chancery.] — Where a naturalised Englishman 
died leaving three infant children, the two younger 
of w'hom w^ore admittedly illegitimate, but the 
eldt^r had been in^gisterod os the legitimate child 
of deceased At his w'ifc, At had been so brought up, 
At proceedings had been commenced in the (’h. 
Div., in w'hich (h<* legitimacy of the elder child 
W'lis in dispute. A:- the (7i. Div. had appointed W. 
guardian ad interim of the 4»lder child, for the 
puri>ose of applying to the I’lobato Div. for a 
grant of administration to the pc^rsonal estate of 
dec(‘ased, the ct., under (-ourt of I’robato Act, 
1857 (c. 77), s. 73, made the grant asked for to 
W. but limited until the persons entitled by law 
to letters of administration to the estat-e should 
have obtained such letteins. — In ihe Goods of 
Muhtariia (1890), 59 L. J. P. 61 ; 62 1.. T. 606. 

2366. Entry of caveat.1 — A. entered a 

caveat against probate of a will. B., the exor. 
named in the will, warned it, At A. appeared. 
Before anything furth<*r had V)een don<^ A. moved 
for an order for a rc*ci*iver At administ rator pendenie 
Hie Held : then^ was no jurisdictuin to make 
the order, for the caveat proceedings did not 
constitutt^ a Hs pendens. At, as no writ had beion 
issued, therc^ was no application to tins ct. on 
which the ct. could act. — Halter v. Halter, 
(18061 P. 291 ; 65 L. .T. P. 117 ; 75 L. T. 7 ; 45 
W. B. 7 ; 12 T. L. B. 512 ; 40 Hoi. ,lo. 63.5, (\ A. 

2367. Grounds for granting — Spoolal cause must 
bo shown.] — An application for an administration 
pendenie Hie, rejected because no special caus<’ for 
granting it, was set forth.- -HuiTON v. Hmitu 
(1753), I Lee, 207 ; 161 E. B. 77. 

AnrutUtiions : — FoUd. MHHkflljjo & Hn»hlur v. llaiTiwui 

(17.50), 2 Lee, 958. Refd. (iudrich v. Joiivh (184U), 2 

Curt. 453. 

2368. .] — Maskeline At BiioiiiEii v. 

Harrison, No. 2358, ante. 

2869. .1 — The ct. will not grant an 

administration pendente Hie unless a necessity be 
shown for the grant. Qu. : whether the ct. will 
grant such an administration, limited to the 
purpose of investigating the title to property 
assigned in the lifetime of deceased. — uoDiticu 
V. Jo^ES (1840), 2 Ourt. 4.53 ; 163 E. K. 471. 
Anmdatifms :—Md. Hhadforth v. Iliirtoii & Haul (1800). 

24 J. P. 601 ; Bellew v. lloUew (186.5), 4 Hw. Sc Tr. 58. 

2370. Propofty In hands of lltlnint.]— This 

ct. has been constantly in the habit of refusing to 
grant administrations, pending suit, merely to 
take property out of the hands of a litigant party 
in the actual {tossession of it. It Km always 


PART 11. SECT. 12, SUB-SECT. 7.— A. 

2867 i. Ortmnd* for granting — Hpecial 
cause must be shawn.\ — To entitlo a 
Buitor to have an admintotcaior 
pendenie Hie appointed, a oaao of 
noocBsIty muai be made out. If such 


caae ia shown as to a portion of the 
estate only, an appointment limited 
to Huch portion itbould be made. — 
TKLUJCK r. SCHILKMANS (1907), 5 

W. L. It. 467 ; 17 Man. L. It. 303.— 
CAN. 


t. Grounds for refusing tf» grant - — 
Proceedings not authorised by stedute.l — 
The appointment of an adnUnlutraior 
ad Mem should tut mfused In an action, 
brouirht for malicious prosecution, 
against one who had died pending 
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8ecL 12 . — Special and limited grants of adminisira- 
tion: Sub-sect 7» A,, B,, C. i?.1 

required it to be shown that the property was 
in Jeopardy, that the party sought to be dispos- 
sessed was irresponsible & refused or neglected to 
furnish adequate & reasonable security. On the 
other hand it as constantly declined putting a 
litigant party in possession of the property 
by granting ^ministration pending suit to him, 
always granting it where required to a nominee 
presumed to be indifferent between the con- 
tracting parties (Sir John Nicoll). — Northey v. 
Cock (1822), 1 Add. 320 ; 102 B. B. 114. 

AnnotcUwna : — Eefd. Godrioh v. Jones (1840), 2 Curt. 453 ; 

Shadforth v. Rurton & Saul (1860), 24 J. P. 664. 

2871. Estate In Jeopardy.] — Northey v. 

Cook, No. 2370, ante, 

2872. .] — The practice of the 

Prerogative Ot., & of the Probate Ot. hitherto, has 
been not to grant administration pending suit, 
unless by consent, or on proof that such a grant 
was necessary for the preservation of the property ; 
but in future cases the ct. will follow the practice 
of the (It. of Oh. in appointing receivers, & will 
ax>point an administrator pending suit where a 
bond fide suit is pending, irrespective of the pro- 
perty being in particular danger. — Bellew v, 
33ELLBW (1805), 4 Sw. & Tr. 68 ; 34 L. J. P. M. 
& A. 126 ; 13 L. T. 247 ; 11 Jur. N. S. 688 ; 104 
B. B. 1437. 

AnnoUUiotut : — Distd. Horroll v. Witts (1866). L. R. 1 1\ & D. 

1U3. FoUd. Smith v. Tobbitt (1867), 10 L. T. 96. Reid. 

Smith V. Smith (1867), 31 J. P. 248. 

2878. — ^ — .] — ^Although the practice of 

the ecclesiastical cts. was not to appoint an 
administrator pendente lite, except the estate was 
shown to be in peril, this ct. will for the future 
appoint an administrator wherever thet*e is a 
bond fide suit. — S mith v. Smith (1807), 31 J. P. 248. 

See, also, No. 2382, post, 

2874-. Conduct of party.] —An adminis- 

trator, pendente lite, will be appointed, such 
appointment being necessary from the nature of 
deceased’s property, & from the conduct of one 
of the parties in the suit ; & the nominee of the 
other party, on whose conduct there is no imputa- 
tion, may be selected if shown to bo impartial, 
competent & responsible. — Young (otherwise 
Meaiung) V, Brown (1827), 1 Hag, Bcc. 53 ; 
102 B. B. 604. 

See, also. No. 2382, post, 

2875. Special nature of property.] — Young 

(OTHERWISE Mearino) V, Buown, No. 2374, a9lic, 

2876. Investigation of title of property 

assigned by deceased.] — Godiuch v, Jones, No. 
2800, ante, 

2377. Litigation pending in foreign court — 

de property in private hands.] — When a question 
respecting the validity of a will is pending in a 
foreign ot., the Prerogative Ct. wul not grant 
administration of the goods of deceased to a person, 
though duly appointed by the foreign ct., limited 
to the pendency of those prooeedii^s, unless the 
property be in private hands. The ct. will grant 
an administration limited to receive & invest the 
dividends only, when the property is in a public 
place of safety. — In the Goods of Morgan (1851), 
2 Bob. Bed. 416 ; 18 L. T. O. S. 280 ; 10 Jur. 
20 ; 163 B. B. 1304. 


2878. Bond fide suit.] — ^Bellew v . Bellew, 

No. 2372, ante, 

2879. .] — Smith v. Smith, No. 2373, 

ante. 

2880. Grounds JustBylng appointment of 

receiver in Chancery.] — ^Bellew v , Bellew, No. 
2372, ante, 

2881. .] — The ct. ordered, in granting 

administration pendente lUe in a testamentery suit, 
that the administrator should not remove certain 
diamonds which were dejiosited in the Bank of 
Bngland by the exors. after the death of testatrix. 

In BelletD v. Bellew, No. 2372, ante, 1 gave notice 
that I should in future assimilate the practice of 
this ct. to that of the Ct. of Ch., & grant adminis- 
tration pendente lite wherever the Ct. of Ch. would 
appoint a receiver (Sir J. P. Wilde). — Smith v, 
Tbbbitt (1807), 10 L. T. 90. 

See, generally, Beceivbrs. 

Sec, also, No. 2383, post. 

2382. Partnership assets In hands of sur- 

viving partner — ^Partner opposed to grant.] — ^Whero 
the estate of deceased consists of his share of a 
business which he was carrying on in partnership 
at the time of his death, & wMch is continued to 
be carried on by the surviving partner, the ct. 
will not appoint an administrator pendente lUe 
against the wish of the surviving partner, unless 
a strong case is made that he is dealing improperly 
with the business. — Horrell v, Witts Aumley 
(1800), L. B. 1 P. & D. 103 ; 35 L. J. P. & M. 65 ; 
14 W. B. 516 ; sub nom, Harrell v, Wilts Sc 
Humbley, 14 L. T. 137 ; 12 Jur. N. S. 073. 

See, also, Nos. 2370-2374, ante, 

2383. Delay in bringing suit to trial — 

Beceiver appointed in Chancery.] — Where the 

g aities to a testamentary suit took no steps to 
ring it to trial. Sc an action had been com- 
menced in the Ch. Div. in which a receiver had been 
appointed, this ct., on the application of a creditor 
not a party to the testamentary suit, appointed 
an administrator, pendente lite, — In the Goods of 
Evans, Evans v, Evans (1890), 15 P. D. 215; 
60 Ji. J. P. 18 ; 03 L. T. 264. 

Sec, also. Nos. 2305, 2372, ante. 

Appointment of receivers, see, generally, 
Beceivbrs. 

2884. Costs of appointment — Part of costs of 
action.] — The costs of appointing an administrator 
pendente lite are part of the costs for which the 
unsuccessful party condemned in costs will be 
liable. — ^Fisher v. Pry (1879), 44 J. P. 24. 

See, generally. Practice. 

B, To Whom granted, 

2885. Party to suit.] — Northey v. Cock, No. 
2370, ante, 

2386. ,] — Young (otherwise Mearino) v. 

Brown, No. 2374, ante. 

2387. By consent.]-— Administration 

pendente lite, under Court of IVobate Act, 1857 
(c. 77), B. 70, granted to deft, in the suit, pltf. 
not opining. 

In that case, the administration may go as 
prayed pendente lite; otherwise I shoiud have 
thought some person unconnected with the suit 
would have been a more proper person to have 


tbe motion. Sc whose widow ft ohUdren 
lefosed to administer to the estate. 
Such action not being authorised by 
R. S. O., 1S97| o. 1S9, B. 11. — Huntbr 
V. Born (190i), 88 C. L. T. 60 ; 8 
O. L. R. 188: 1 O. W. R. 78 ; 8 
O. W. R. 784, 1066.— CAH. 
a. To parts seeMns ts kgtOise 


unviarrantod oof.] — The rules authoris- 
ing a ot. to appoint on administrator 
ipeadmU life) do not apply where the 
estate to be representM is the very 
estate to be administered, in the case 
ot a pltf. who, without rmt or title, 
has oommenoea on ootlon ft then seeks 
to legoUso hli unwoRonted oot by on 


order of the ot. — ^Humsn v. Pow, 
(1917) 3 W. W. R. 138.— CAN. 

FART IL SECT. It, 8IIB-8BCT. 7.— B. 

b. Whether to wtdew or ek lMw i 
of former nmrriugt^Aetkm p m U ne to 
teM H sh wOLh^ on ection pradlng 
to ostahlish a will the widow of tee- 
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been appointed (Sm G. CaESSWBLL). — ^Ds Ghate- 
LAIN V. PoNTiaNY (1858), 1 Sw. A Tr. 84 ; 27 
L. J. P. & M. 18 ; 30 L. T. O. S. 363 ; 6 W. R. 
409; ia4S. B. 616. 

See , ncu ). Supreme Gourt of Judicature (Gon- 
eolidation) Act, 1925 (c. 49), s. 162. 

2888. Executor — ^Defendant in suit for 

revocation of probate.] — ^A. died nriftifing B. his 
exor. A residuary legatee. Eight days later B. 
died without having proved A.’s will. On the 
day B. died she was alleged to have executed a 
will naming G. as her exor. G. proved this will 
& then obtained letters of admimstration to the 
estate of A. with his will annexed. D. brought 
a suit against G. A others for revocation of the 
probate of B.’s will. An application by G. to 
appoint him administrator & receiver petiderUe 
life in the estate of B. was opposed by D., & the 
ct. ordered the appointment of an independent 

? cr8on with power to act as to both estates. — 
n the Goods of Shorter, Shorter v. Shorter, 
fl911] P. 184 ; 80 L. J. P. 120 ; 106 L. T. 382 ; 
27 T. L. R. 622. 

2889. .] — There is no absolute rule that a 

party to an action propoimding a will cannot bo 
appointed administrator pendente lile without the 
consent of all parties. The ct. vill make such an 
appointment when circumstances make it clearly 
desirable . — Rc Griffin, Griffin v. Ackroyd, 
[1926] P. 38 ; 04 L. J. P. 32 ; 132 L. T. 494 ; 41 
T. L. R. 191. 

2390. Nominee of party.] — Young (otherwise 
Meaiuno) V. Brown, No. 2374, ante * 

2391. Party disputing validity of will — 

No evidence that executor unnt.l — The ct. refused 
to grant administration penaenie lUe to the 
nominee of the heir-at-law, & next of kin, who had 
instituted a suit disputing the validity of a will, 
in the absence of satisfactory evidence that the 
exor. named in the will was an unfit person to bo 
entrusted with the management of the propeity. — 
SiiADFORTii r. Burton A Haul (1800), 24 J. P. 
004. 

2392. Nominee of person whose claim is not 
contested preferred.] — A dm inisiration contested 
between a son & an asserted wife. Administration 
pendente liie , given to the nominee of the son in 
preference to the nominee of the wife, because his 
interest was certain, & that of the wife uncertain. — 
Bond v. Bond (1763), I Lee, 333 ; 101 E. R. 123. 

2393. Joint grant to nominees of both parties.] — 
An administration pendente Hie granted jointly to 
the nominees of the parties litigant. — IIbllikr v. 
Ueuaer (1753), 1 Lee, 281 : 101 £. R. 104. 

Joint grants generally, see Sect. 11, sub-sect. 6, 
D. (/ ), iii., ante . 

2394. Attorney of foreign judicial administrator 
— Will in suit in foreign court — Grant limited to 
assets in Jurisdiction.] — Deceased, a Spaniard, died 
domiciled in Spain, leaving £10,000 in this country ; 
pending a suit in the ct. at Gadix, as to the validity 
of one of two wills of deceased, a judicial adminis- 
trator was appointed, with a power to pay to the 
heirs of the sister of deceasM a moiety of his 
property, to which they would be entitled in any 
event. The ct., carrying out the decree of the 
ct. at Cadis, grants administration to the 
attorney of the judicial administrator limited 
to receiving the filO.OOO in this country. — ^V ibsca 
V. D'Aramburu (1839), 2 Curt. 277 ; 163 £. K. 


411 ; subsequent woceedings, sub nom. De Viesca 
V. Lubbock (184()), 10 Sim. 629. 

.JnnotoKotw .*-HDisM. In the Goods of Morsau (1851), 2 

Rob. Sool. 415. Retd. In the Goode of Earl (1867). L. R. 

1 P. A D. 450. 

2865. Receiver appointed by Chancery Dlvislon*- 
In same matter.] — in an interest suit between the 
Queen’s Proctor A a deft., assert^ himself to be 
the lawful nephew of deceased intestate, the ct. 
appointed A., who had been made receiver in 
respect of the same estates in proceedi^s in 
Ohweery, to be administrator pendente lite, on 
his affidavit that the estates in certain par- 
ticulars would be benefited by being dealt with by 
a person clothed with such authority, A on consent 
of the parties to the suit. — Procurator-General 
V. Williams, In the Goods of Emsley (1862), 2 
Sw. A Tr. 363 ; 6 L. T. 706 ; 164 E. R. 1032. 

2396. .] — In a creditor’s action in the 

Ch. Div. for tlie administration of the estate of 
deceased person, defts. in that action being 
respectively pitfs. A dofts. in a probate suit 
relating to tlio testamentary documents of de- 
ceased, the Piobato Div., on the application of 
pitfs. in the Chancery action, who wens however, 
not parties to the probate suit appointed os 
administrators pendente lile tlio same persons who 
had been appointed receivers by the Gh. Div., A 
with tlio same surety. — In the Estate of C'LEAVER, 
[1005] P. 310 ; 74 L. J. P. 104 ; 94 L. T. 99. 

2397. Guardian ad litem appointed by Chancery 
Division.]— the Goods of Mustapiia, No. 2366, 
ante, 

2308. Person appointed by foreign oourt.] — In 

the Goods of Morgan, No. 2377, ante, 

C, Necessity for CUalion or Notire, 

2890. The heir-at-law.]— Where deceased has 
died possessed of reiil A personal estates an 
admimstrator A receiver penaenie lile will not be 
appointed without notice to iUo heir-at-law. — 
WiooiNB V. Hudson (1899), 80 L. T. 296. 

2400. Urgency of representation — Heir-at- 

law abroad.] — I'ltf., as exor. of a will, pro- 

{ )oundod the will for probate, A deft, contested 
ts due execution A claimed to be the heir-at-law 
A one of the next of kin. Pltf. did not admit 
deft.’s claim to be the heir-at-law, A alleged that 
the heir-at-law was a person residing in the 
United States. Pltf. moved for the appointment 
of a receiver A administrator pendente Hie without 
citing the person in America stated to be tlie 
heir-at-law, upon the ground that rents had to be 
collected A payments made immediately the ct. 
made the order. — In the Goods of Mbssitbr-Tkrby, 
Mathew v, Toozb (1908), 24 T. L. R. 466 ; 62 
Sol. Jo. 370. 

D. Whether Grant General or Limited. 

2401. Funds in public place of safety — Grant 
limited to dividends.] — In the Goods of Morgan, 
No. 2377, ante. 

ZAflZ. Legltlmaey of persons olaimlng adminis- 
tration disputed — Grant limited until person entitled 
ehottid take out adminietration.] — In the Goods of 
Mustapha, No. 2365, ante. 

2408. DUBeulty in obtaining suretiee to full 
amount of eitate — Grant limited to half-year’s 
tneome — A mortgages shortly to he paid off.]— An 
administrator pendente lite, who was also the exor. 


tator mored to be sworn as admlnls- Sc opposed on tbs fronnd itot where 
timtrix peadenie hlL betas exUix. an intestate left issiw tto administa- 
under the win A mother of an infant Uon was always emtod to t^ children 
ohlld. The ohUdiea of a prsTlone A not to tte 

nuunriase of testator contested the wlli latter oontention overmled in the cir- 


cumstanoes & the widow jiwom as 
administratrix pendenU lUtt wple 
security being required from her. — 
gfciixicoBir V. SnixipoBW A Cubsos 
( 1839). Bluett. 139.— 1. of M. 
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HecU 12. — Special and limiied granUt of administra- 
lion: Sub-aecL 7, D., E. (a) <£: fiw6- 

aect, 8, A. B.] 

of the will in dispute, had taken out a general 
grant of administration, but found a difficulty 
in obtaining sureties to the administration bond 
to the full amount of testator’s estate : — Held : 
the grant might be limited to the amount to be 
received in respect of two mtges. which were 
about to be paid off, together with the amount 
of one half-year’s dividends on certain shares, 
such mtge. debts & shares forming part of the 
estate of deceased. — ^Askbw v. Askew, [1891] 
P. 174 ; 60 L. J. P. 62 ; 64 L. T. 145. 

2404. Jewellery deposited in bank — Removal 
prohibited.] — Smith r. Tebbitt, No. 2381, ante. 

E, Effect of Grant 
(a) In General, 

2405. Order for sale by Chancery Division — 
Whether Probate Division will interfere.] — An 

administrator pendente I tie having been appointed 
by the Ci. of J'robaUi, a suit was insiituU^d in the 
(’t. of Ch. to administer the estate of deceased, 
Ac an order made in such suit ui)on the adminis- 
trator to sell certain property for the purpose of 
raising a fund to pay the debts due from deceased’s 
estate. The C^t. of Probate refused to interfere 
Ac stop the sale so ordcjred by the (’t. of Ch. — 
TiCHBOiiNE V , Ticubornb (1870), L. K. 2 P. Ac D. 
4 1 ; ;10 L. J. P. Ac M. 22 ; 22 L. T. 42 ; 34 J. P. 1 83. 
AmmUxiion : — Conid. He Toloinaii, Westwood v. Booker* 
11807] 1 Ch. 880. 

Whether Chancery Division will appoint receiver.] 

— Sect generally, Hecetveiih. 

(6) Powers, Rights and Liabilities of Administrator, 
See, generally. Parts V., VI., post, 

2406. Power of sale.] -JIewhon v, Shelley, 
No. 2878, posf. 

2407. Mghts — To sue for debts of deceased.] — 

An administrator pendente lite touching a will, 
may maintain actions for recovcjriiig debts duo to 
deceased. — Waj.keh r. Woollaston (1731), 2 P. 
Wms. 676; 24 K. H. H(J8 ; sub nom. Woollaston 
V , Wai*keii, 2 Htra. 917 ; 2 Barn. K. B. 62 ; std ) 
nom, W 0 LI.AHT 0 N i>. Walkeii, Pitz-(1. 267. 

Apld. WIUh v. Bich (1742). a Atk. 285. 
Oonfd. Kx V. J>u Kaur (1837), 3 Hod|p. 135. Reid. 
Maskpiluo r. HarrlHon (17.58), 2 Loo, 258 ; AtklnBon v, 
ItonHhaw (1812), 2 Voh. & IJ. 85 ; Ball r, Oliver (1813), 
2 VoH. & B. 05 ; .fonoM r. Ooodrich (1830), 10 Sim. 327 ; 

(l«ia)» 7 g. B. 780 ; II 0 W 8 OU V, ShcUoy, 

[1014 J 2 Ch. 1 3. 

Actions by representatives generally, sec 
PartVll., Heet. l.poflh 

2408. To ^pers of deceased — In possession 

of late attorney •] — An administrator appointed 
pendente lite, is entitled to call upon the late 
attorney of deceased to deliver up deeds Ac papers 
belonging to deceased which are in his possession. — 
Ex p, Du Faur (1837), 3 Hodg. 136. 

2400. Liability — To account — Administration to 
the use of a ininor.] — B botuerton v , Heluer, 
No. 2172, ante, 

2410. To be sued — Whether leave of court 

necessary.] — ^An administrator pendcfUe lite of the 
personal estate of deceased person, appointed by 
the Probate Div., under Court of Pr^ate Act of 
1867 ( 0 , 77), s. 70, pending an action touching 
the validity of the will of deceased, may, without 


any leave of the Ct., be sued in the Oh. Div. by a 
creditor of deceased in the same way as a general 
administrator. — Re Toleman, Westwood v. 
Booker, [1897] 1 Ch. 866 ; 66 L. J. Ch. 462 ; 76 
L. T. 381 ; 45 W. R. 648. 

Actions against representatives generally, see 
Part VII., Sect. 2, post. 

2411. Special powers — What court may autho- 
rise — ^Annuity for maintenance of a residuary 
legatee — Only by consent of all parties.] — In ap- 
pointing an administrator pendente lUe the ct. 
cannot, except with the consent of all interested 

arties, give him special powers to pay an annuity, 
y way of maintenance, to one of the residuary 
legatees, although one of the next of kin. — 
Whittle v, Keats (1866), 35 L. J. P. Ac M. 54. 

2412. Payment out of estate of pre- 

mium to guarantee society — On special terms as to 
refunding.] — In a Probate action where an adminis- 
trator pendente lite had been appointed Ac had 
been ordered to give security in a penal sum of 
£10,488 for due administration of the estate, the 
ct., on the application of an intervener, allowed 
him to pay £50 out of the estate to a guarantee 
society which was willing to enter into a bond on 
his behalf, on condition that the intervener should 
undertake to recoup the estate in the event of his 
failing in the suit Ac being condemned in costs. — 
In the Goods of Harvbr, Harvbr v, Harvek 
(1889), 14 P. 1). 81 ; 68 L. J. P. 72 ; 61 L. T. 338 ; 
37 W. B. 768. 

2413. Restriction of powers by court — Approval 
of claims by registrar before payment.] — An ad- 
ministrator pendente lite of personal estate was 
appointed, on his giving security to the amount of 
one year’s income of the property ; his adminis- 
tration to be under the direction of the ct. The 
ct. directed that lie should not discharge claims on 
deceased’s estate, until they had passed before 
the registrar. — Charlton v, Hindmarsh (1860), 
1 Sw. Ac Tr. 519 ; 2 L. T. 24 ; 8 W. B. 250 ; 164 
E. It. 840. 

F, Duration of Office and Discharge, 

2414. Commencement — At date of order of 
appointment.] — (1) The duties of an adminis- 
trator Ac receiver pending suit commence from the 
date of the order of appointment, Ac if the decree 
in the action is appealed from do not cease imtil 
the appeal has been disposed of. (2) Costs of the 
administrator Ac receiver pending suit Ac of his 
solr. allowed fi*om the date of the appointment 
until the dismissal of the appeal. — Taylor v, 
Taylor (1881), 6 P. D. 29 ; 50 L. J. P. 45 ; 45 
J. P. 457. 

AnnaUition :--Aa to (1) Diftd. Wiclaiid r. Bird, 11801] V. 262. 

2415. Termination — By termination of suit — 
& handing over assets to person entitled.] — A moni- 
tion against an administrator pendente Hie, will 
be granted at the end of a suit, to compel him to 
transfer, to the person entitled, everything in 
his possession a(*quired in that character . — In 
the Goods of Graves (1828), 1 Hag. Kcc. 313 ; 102 
E, R. 597. 

2416. Will established.] — The functions 

of an administrator pendente lite terminate with a 
decree pronouncing in favour of a will with exors. 
Semble : the case is the same if there be no exors. — 
In the Goods of Wieland, Wieland v. Bird, 


PART II. SECT. 12. SUB-SECT. 7.*^ 

B. (b). 243 (1803), 1 Sch. & Let. 

0 , HiuMs^To pay leoaciea.l— An 

odi^tetrator pendente life, has no d. Special powers— WfuU court nuty 
nutborlty to pay iogaolos, yot If paid auihortac — Investment of funds in 


authorised — Administrators 

pendente lite were empowered to invest 
moneys in their hands in seenrities 
authorised by Trustee Investment Act. 
—Re Mackky (1903). S3 C. L. T. 115 ; 
6 O. L. 11. 292 ; 2 O. W, It, 689.— CAN. 
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11894] P. 262 ; 63 L. J. P. 162 ; 71 L. T. 267 ; 
6 B. 674. 

2417. Where decree appealed from.] — 

Taylor v. Taylor, No. 2414, ante. 

2418. Discharge-— Creditor-administrator — Debts 
Se costs exceed^ assets received.] — A creditor, 
who had obtained a grant of administration 
pending suit, A: who had incurred costs in respect 
of such administration & of proceedings in the 
Ch. Div., the amount of which costs, together 
with his original debt, would more than swallow 
up the amount which had come to his liands as 
administrator, was allowed by the ct>. to pay 
himself the amount, pro tanto, of his debt ^ costa, 
Sc thereupon to take his discharge as adminis- 
trator ; but the ct. refused, upon his application, 
to dismiss the original probate suit for want of 
prosecution. — In the Goods of Evans, Shuts v. 
Grorqb (1891). 65 L. T. 793. 

2419. Practice — Whether formal motion 

necessary.] — Where all the issues in a suit have 
been found for the exor. propounding a will, if an 
administrator pendente lite has been appointed, 
the regular course is not to move to discharge him, 
but to take out probate Sc call on the administrator 
to show cause why his grant should not cease. — 
DrpRKZ r. Verkt (1809), 20 L. T. 331. 


Sub-sect. 8. — Ghant to Ati’<»rney op Per.son 
Entitled. 

See. now. Supreme Court of Judicature (Con- 
solidation; Act, 1925 (c. 19), s. 100. 

A, When granted. 

See Non-(V»ntontious li usinesM Hules, r. 32. 

2420. Person entitled abroad.] — Administration 
granted to a wife, under a 8p<‘cial power from her 
iiusband, who was beyond seas. — Lucah r. IjITc as 
( 1729), 2 l^e, ,570 ; 101 E. H. 445. 

2421. Administrator with will annexed abroad— 
One executor within Jurisdiction not renouncing — 
Colonial law.] — TesUitor domiciled in British 
(tuiana by his will appointed two exors., one rc^si- 
dent in the colony, the other in England, with 
power of substitution in the event of either or 
both being unable or unwilling to net. The exor. 
resident in the colony lidministerc'd the est/ab* on 
Ids own behalf Sc fin behalf of the other exor. 
until he returne.d to this ctmntry to reside hfU'e 
permanently. By the law of the cohmy an exor. 
under such circumstances liiul the right to substi- 
tuU* as <*xor. the Administrator- General of the 
ctilony, who thereupon iK^came pos8f3S8ed of all 
the powers necessary for the administration of the 
estate. This substitution had been effecU^d 
by the exor. befoiHi leaving the colony. Sc there 
being estate in this country which requin^d a 
personal representative here, the ct. made a grant 
of administration with the will annexed to persons 
nominated as his attorneys by the Administrator- 
General until such time as the Administrator- 
General or the exor. resident in this country who 


had not renoimced should apply. Sc witliout requir- 
ing justifying security. — In the Goods of Black 
(1887), 13 P. D. 5 ; 67 L. J. P. 20 ; 36 W. R. 400. 

2422. Where person entitled to grant resident In 
jurisdiction — & able to take grant.] — ^Where the 
person solely entitled to a grant of administration 
was resident in this country, & able to take it 
himself, the ct. declined to decree it to his attorney 
for his use Sc benefit. — In the Goods of Burch 
(1861), 2 Sw. & Tr. 139 ; 30 L. J. P. M. Sc A. 170 ; 
5 L. T. 119 ; 25 J. P. 392 ; 9 W. B. 639 ; 164 
E. li. 946. 

2423. Estate other than trust estate .] — hi 

tJie Goods of BUL1A.R, No. 1458, ante . 

2424. Whether wish of parties alone sufllolent.] - 

In the Goods of Bullar, No. 1458, ante . 


B. To Whom granted. 

2425. Attorney of person benelioially entitled — 
Under law of deceased’s domloll.J — Administration 
of the goods of a public functionary of the Emperor 
of Morocco, decreed to a party specifically 
empowered tA take it on behalf of the Emperor 
of Morocco, on proof exhibiUid to the ct. of the 
Empei*or’8 title, not questioned by IJie thrown, or 
otherwises to deceased’s elTecf«, in behalf of the 
national treasury, by the Mahomedan law. — 
In the Goods of Bbuoia (1822), 1 Add. 340 ; 162 
E. R. 119. 

Distd. AHpiiiwnll r. Oiiooii’m Proctor (183U), 

2 Curt. 241. Befd. In the ihHHiH of Jioiit AJy Khan (1880), 

4tt L. J. P. 78. 

2426. Attorney out of the Jurisdiction — Sureties 
within Jurisdiction.] — Administration will bo 
granUul to tht3 attorney of the next of kin, such 
attorney bcung residimt without the jurisdiction 
of the ct., if the sureties to the bond art* resident 
w’ithin tin* jurisdiction. -~/n the Goods of Lekhon 
( 18.59), Sea. Sc Sin. 31 ; I Sw. Sc Tr. 463 ; 29 
L. J. P. Si M. 19 ; 1 J.. T. 74 ; 23 .1. P. 809 ; 5 
.lur. N. S. 1270 ; 164 E. H. 814. 

2427. Sureties out of Jurisdiotion — When 

allowed.] — /n the Goods of BalLINOALL, No. 2669, 
post. 

2428. Whether attorney of attorney — Express 
authority to delegate In original power of attorney — 
Allowed by law of deceased’s domicll.j —Where a 
power is given by an heir-at-law to an attorney to 
appoint anothttr attorney for the purpow^ of 
administration of the estate of dec(3aH<*(l foreigner, 
Sc such power is allowable by t.h«3 law of deceased’s 
domicil, letlei’s of iidministraiion will 1m; granted 
Ui the attorney duly appoinbul by the hrst 
attorney. Semide : where a power of atUu’iiey 
expressly authorised the appointment of an 
at/t>om€;y by an attorney, the maxim, delegatus mtn 
potest delegare. d(M38 not ajiply. — In the Goods of 
Abdul Hamid Bey (1898), 67 L . .1. 1’. 59; 78 
L. T. 202. 

*S'ce, generally. Aoen(;y, \'o1. I., pp. 387 ei seq, 

2429. Sufflolenoy of attorney’s authority— 
Whether formal power necessary.]— The ct. will 
gri^nt administration with papers annexed, to a 
person, os attorncjy of an exor. according to the 


PART 11. SECT. 12, SUB-SECT. S. — A. 

«. Grant made abroad — Executor 
ufitkin furisdietion renauneino. >— A 
Uritish subleot, poMemed of pro^rtv 
in India Sc England, died in Englana, 
having appointed four persons to be 
his exoni. in England, Sc D. bis exor. 
in India. Probate was granted to 
the four English exors., but D. re- 
notmoed probate. On an application 
for administration to be grantod to L., 
the attorney in India of the English 
exors. ; — Held : the English exors. 
were intended by testator to have 


power of administering bis nsmts in 
India as well as in England, Sc L. as 
their attorney was entlUed to letters 
of administration.— /n the Goods of 
IjRgKiK (IS?.*)), 15 B. L. li. App. 8.— 

f. Administration with will 

annexed without eeeurUu.) — Tosiatrix 
made her will Sc died in Hcotiand, 
leaving property in Now Zealand, Sc 
appointing exors, who resided in HcMit- 
land. where the will was provinl. The 
exon, appointed an attorney in New 
Zealand, who applied tor letterN of 


adriiiiiistration wit.ii the will annexed. 
Sc produoc'd a certified copy of the will 
ttooordlng to Bootcb form. I^tdiors 
of administration graiibHi wlthont 
Hociirlty. — /n the Will of Fi;i/roN, 4 
J. It. N. H. Ift.-M.Z. 

PART 11. SECT. 12, SUB-SECT. S.— B. 

g. Attorney beneficially entitlrd to 
whole if will valid — 7'o moiety if will 
invalid— Hreurity required for moiety 
Where a party applying for 
administration, would be beneltoialJy 
eniitUNi to the whole of de<s;as<«d'H 
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8ed* 12 . — Special and limited grants of adminisira- 
tion : Sw-sect. 8, B,, C., D. dsE, ; mb-aect. 9, A.] 

tenor, without requiring a regular power of 
attorney ; such person being clearly authorised 
to act, by letter, from that exor., the oxor. of the 
residuary legatee, who was also exor., but did not 
take probate, having consented. — In the Goods of 
Obmond (1828), 1 Hag. Ecc. 145 ; 162 E. K. 537. 
Afvnjoiaiion : — Retd. In the Goods of Morlcs’' (18G4), 3 Sw. 

&. Tr. 426. 

2480. .] — If the ct., on the documents 

before it, is satisfied that the party entitled to a 
grant of administration desires the person applying 
to act as his attorney, it will not require a re^arly 
executed power or attorney. — In the Goods of 
Mori^ky (1864), 3 8w. & Tr. 425 ; 3 New Rep. 
691 ; .33 L. J. P. M. & A. 108 ; 10 L. T. 540 ; 28 
,T. P. 370 ; 12 W. R. 1004 ; 164 E. R. 1339. 

2431. .] — An exor. who was absent from the 

country, & who was expected to be absent for two 
years, had before his departure executed a power 
of attorney, in general terms, enabling the persons 
named in it to act for him about all his concerns 
or business of every kind whatsoever as fully & 
effectually as he himself could do, &, also to 
appear for him in any ct. of justice in any action 
or proceeding to which he might be a party : — 
Held : the power was sufficiently wide to justify 
the ct. in making a grant with the will annexed 
to the parties named in it for the use & benefit 
of the (^xo^. — In the Goods of Barker, [1891] P. 
251 ; 00 L. J. P. 87 ; 39 W. R. 500. 

aSVc, generally t Agency, Vol. 1., pp. 295 et aeg, 

C. Necessity for Citation or Notice, 

2432. Next of kin — ^Application on behalf of 
Administrator-General of colony-^Deceased dying 
Intestate & without relation In colony.] — By an 

ordinance of British (Uliana, the Administrator- 
General is empowered to administer to the estate 
& effects of every person who shall die interstate, 
& whose heir a6 intestato shall be unknown, or if 
known, shall be absent without having an attorney 
or agent in the colony to represent him. A. died 
in the colony a bachelor & intestate, & having 
there no known relation. By virtue of the 
ordinance the Administrator-General took pos- 
session of the estate of deceased in the colony, 
& appointed A. liis attorney to take out adminis- 
tration to the estate in England. Upon motion 
for a grant of administration t o A. tlie ct , diroctod 
that the next of kin should bo cited, & that the 
usual notice to the Queen’s Proctor should be 


Abministeators. 

given ; & afterwards, upon one of the next of kin 
appearing to the citation & consenting, the grant 
was made as prayed . — In the Goods of O’Brien 
(1861), 2 Sw. & Tr. 604 ; 31 L. J. P. M. & A. 194 ; 

7 L. T. 249 ; 26 J. P. 360 ; 164 E. R. 1132. 

2438. The Crown — ^Application on behalf of 

Administrator-General of colony — ^Deceased dying 
Intestate Sc without relation In colony .] — In the 
Goods of O’Bbibn^ No. 2432, arde. 

2434. Executor to whom power reserved — ^Will 
proved abroad.] — Testator in his will named five 
exors., four of whom took probate in Victoria, in 
which colony testator died, & power so to do was 
reserved to the fifth : — Held : administration with 
the will annexed could not be granted in this 
country to the attorney lawfully, constituted of 
the four exors. who proved the will, unless the 
fifth exor. had been first duly cited. — In the Goods 
o/ Fletcher (1862), 8 Jur. N. S. 672. 

D. Effect of Grant, 

2485. Attorney represents deceased — ^Untll prlncl- 
~ dies or takes out grant.] — K. being left exor., 
as his attorney, obtained letters of adminis- 
tration to testator’s effects, with the will annexed, 
for the benefit of K., who never took out probate. 
K. died, having appointed an exor., & S. took out 
administration with the will of first testator 
annexed, &> also administration with the will of 
K. annexed, for the benefit of K.’s exor., till 
that exor. should himself obtain probate. M. was 
still living, & the goods of first testator were not 
dully administered : — Held : during the life-time 
of K. the goods of first testator vested, not in him, 
but in M., as the personal representative of first 
testator : but after K.’s death M. ceased to be 
such representative. — S uwbrkrop v. Day (1838), 

8 Ad. & El. 624 ; 113 B. K. 975 ; sub nom. Sewer- 
crop V, Day, 3 Nev. & P. K. B. 070 ; 1 Will. Woll. 

6 H. 403 ; 7 L. J. Q. B. 201. 

2436. Liability to be sued — As though adminis- 
trator in own right.] — A party to whom letters of 
administration have been granted, as the attorney 
of the person entitled to the grant, & for the use 
benefit of such person, is liable to bo sued in 
respect of the estate by the parties beneficially 
interested in it, in the same way as if he had 
obtained letters of administration in liis own right. 
— Chambers v, Bicknell (1843), 2 Hare, 530 ; 

7 Jur. 167 ; 67 B. R. 222. 

AwnoUAUmsi — KfiS, lie Dewell, Kdgrar v, Heynolda (1868), 
4 Drew. 868. Consd. Eames v, IJaoon (1880), 16 Oh. D. 
407. Raid. A.-O. V. KChlur (1861), » H. L. Cas. 666; 
lie HondeU, Wood v, Kendell, 11901] 1 Oh. 230. 


assets under a will, if valid, iimde in 
Ainerioa, Sc proved there by the exors., 
who gave appot. a power of attorney 
to take the giuni.. Sc would, if the will 
wore not valid, be entitled to a moiety 
the ct. required security for only one 
moiety . — In the Goods of Suujvan 
(1864), 11 L. T. 148.— IR. 

8481 1. SujBftdtncy of aUomey^s an- 
Uiof^.h— The attorney under power 
of an English oxtrlx. applied to have 
the seal of the ot. affixed to the ex* 
ompllftoaUon of the English probate. 
The terms of the power were Chat the 
attorneys wore appointed to apply 
tor Sc obtain from the proper ot. in 
Australia or in any division thereof 

K robate of H. or to procure themselves 
J be oonstltuted as attorneys or legal 
reprosentatlveB of H. in Australia : — 
Held : the power was soffloient. Sc the 
ap^oation granted . — Be Hbwxtt's 
W llA (1898), 83 V. L. R. 499.-- AUB. 

243111 . .) — ^An exor. absent from 

the colony Sc expected to be absent 


for a long Ume, had before his departure 
executed, a power of attorney jffrid ; 
the power was suffloieiitly wide to 


justify the ct. in making a grout 
to the parties named in it on behalf of 
the exor. — He Jonks’ Ebtatk (1900), 
21 N. S. W. B. 36.— AUS. 

2431 ill. .} — ^Attorneys under 

power of on English oxer, applied to 
nave the seal of the ot. affixed to an ex- 
mupliflcation of the English probate. 
The power authorised the attorneys to 
apply for Sc obtain from the proper 
pt. in Australia letters of adminlstratXon 
limited to the Sc uemonal estate 
Sc eflooU of testator there situate. Sc 

S roouro themselves to be constituted 
tie administrators of the personal 
estate or the legal personal representa- 
tives of testator in Australia : — Held : 
the power was sufficient. — Re Shannon, 
(19161 V. L. R. 64.— Aim. 

b. Hroof of deekaraHon made 

before a mayor in Bnidnnd,}--\Jpon 
am applioation for the sealliv in 
victoria of an exei^tOcation of pro- 
bate under an SmgUidi grant, a 
statutory deolaratlon made befbie the 
Lord Mayor of London Was tendered 
in proof of due execution by the 
Enidish extrixes. of their power of 


attorney : — Held : the declaration was 
not admissible. Sc was not made before 
a person empowered to take declara- 
tions. — Re Bakkr, 11915] V. L. K. 
630.— AUS. 

k. .] — The registrar of 

probates refused to act upon a power 
of attorney, on the ground that It was 
not properly verified by a oertificate 
signed & sealed, in that the mayor of 
B.. England, was not a person or officer 
boiore whom suoh declaration could 
properly bo made for the purposes of 
the applioation : — Held : the registrar 
was at liberty to act upon the power 
of attorney so verified, although be was 
not neoessarily bound to do so . — In 
the WiU of Hautbt, 11918) V. L. li, 
864.— Aim. 

FART U. SECT. IS, 8UB-8RCT. 8.— D. 

l. Right to distribute assets as on 
orioinal admtnistrator.}-^Aa attorney 
who has been authorised to mdj to 
have the seal of the ot. in \MUuin 
affixed to an exemplified oopy of the 
letten of administration, bolds tbe 
position of an original administrator 
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2WI. .1 — Be Dewbll, Edqab v. 

Bbtnolds, No. 1652, ante . 

2488. Right to hand over assets to prinolpal.] — 

The exor. of testator, who was domicUed h died 
in the United States of America, appointed an 
agent to collect assets in England. The agent 
took out letters of administration to testator, & 
the ct. directed him to pay over the assets he had 
collected to the exor. in America. — ^Putnam v. 
Pope (1844), 4 L. T. O. S. 192. 

2480. Though mnt limited until principal 

takes out grant.] — Pending a litigation in a Spanish 
ct., as to which of two testamentary papers of a 
deceased Spaniard ought to be established, pltf., 
who was resident in Spain^vas appointed, by the 
Spanish ct., the judicial adflpiistrator of deceased's 
goods ; & pltf., under thyauthority of that ct., 
afterwards appointed deft<. to be his attorney to 
recover & receive £10,000 due to deceased’s estate 
from 0. &> Co., of London. Deft., after litigation, 
in the Prerogative Ct. of Canterbury, with one of 
the parties to the Spanish suit, obtained letters 
of administration to deceased, to be granted to 
him as pltf.’s attorney, limited to receive the 
£10,000, until pltf. should obtain administration 
to deceased. Deft, afterwards received the 
£10,000 : — Held : he might safely pay it over to 
the pltf., although he had not obtained adminis- 
tratioii to deceased. — De Vi esc a v. Lubbock 
(1840), 10 Sim. 029 ; 59 E. R. 700 ; previoun pro- 
ceedinga^ sub nouu ViEscA c. D’Ahamburu (1839), 
2 Curt. 277. 

Annotations: — Ajpld. Putnam r. Pope (1844), 4 L. T. O. 8. 

192. FoUd. Eamoe v. Hacoii (1881), 18 Ch. I>. 347. 

Refd. ChamberN r. BIcknell (1843), 2 Hare, .'i30 ; Kdurar 

V, Reynolds (1858), 27 L. J. Ch. 562. 

2440. Where benefloiaries have not inter- 

vened.] — E. having died in Ireland intestate, 
letters of administration were granted in Ireland to 
pltf. Part of his assets being in India, pltf. sent 
out a power of attorney to F. A Co. in India, who 
procured letters of administration to be granted to 
them in India for the use & benelit of pltf., received 
the Indian assets, paid the Indian debts, 
permitted the surplus to their agents in England. 
The Irish letters of administration wore sealed in 
England : — Held : the agents in England were 
bound to hand over the fund to pltf., could not 
i*equire the concurrence of the next of kin, they not 
having taken any legal proceedings to prevent 
pltf. from receiving the iisw^ts. — Eameh v, Hacon 
(1881), 18 Oh. 1). 347 ; 50 L. J. (^h. 740 ; 45 L. T. 
196 ; 29 W. R. 877, C. A. 

.<4nno<fition ; - Conid. Hr Kloebc, Kaiuireuthrr r. Uclsc;!- 

breoht (1884), 28 Ch. D. 175. 

2441. Only where principal legal repre- 

sentative of deceased.] — Letters of administration 
of the estate of a person who died in Plngland were 
granted to the attorney of the widow, a resident in 
America, who was not legal person^ repre- 
sentative of deceased in any country : — Held : the 
principal could not give a di^harge to the attorney, 
dc the attorney was responsible for the due distribu- 
tion of the assets. — Re RE)a>£LL, Wood v. Ren- 
DKLL, [1901] 1 Ch. 230 ; 70 L. J. Ch. 265 ; 83 
L. T. 626 ; 49 W. R. 131 ; 45 Sol. Jo. 78. 

2448. Duty to hand over assets — On principal 
ta kin g grant.]— TesUtor died in the East Indies, 
leaving property in England. His son dt exor., 
L., being in Calcutta, his attorney, J. took out the 
usual letters of administration dt afterwards 
brought into the registry an inventory, dt an 


account which showed a large balance. L. 
having afterwards himself applied for ds obtained 
probate, ds J.’s authority being thereby terminated, 
a proctor appeared for L., exhibited a special 
proxy ; dt the ct., on his petition, granted a 
monition to J. to pay the balance of the account 
which had been allowed, to him, the proctor, for 
the use of his party. — ^Lucas (otherwise John) v. 
Johnson, In the Goods of Lucas (1853), 1 Ecc. 
& Ad. 107 ; 17 Jur. 1186 ; 164 E. R. 62. 

E. Duration of Grant. 

2443. Grant to attorney of several executors — 
Limited until principal or other executor proves.] — 

In the Goods o/ Black, No. 2421, ante.. 

2444. Termination of grant — On application by 
principal.] — In the Goods of Cassidy, No. 2328, ante. 

2445 . By death of principal.] — Webb v. 

Kirby, No. 2327, ante. 


Sub-sect. 9. — Administration ad oolli- 
OENDA bona. 

See^ now. Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 166. 

A . When granted. 

2446. To avoid loss by delay — Will abroad — 

Parties Interested consenting.] — Administration 
granted [all persons apparently interested con- 
senting] limited to certain purnoses, of the goods 
of a party deceased, until his last will, stated by 
himself a few days before his death to be In Indian, 
or an authentic copy thereof, should be transmitted 
from India to this country. — In the Goods of 
Metcalfe (1822), 1 Add. 343 ; 162 E. R. 121. 
Annotaiions Jn the (foods of Wriflrht. [1893] 1*. 21. 

Held. HeWEOO r. SheUey. 11914J 2 Ch. 13. 

2447. Will not forthcoming— Next of kin 

abroad .] — In the Goods of Tepi»kii, No. 2180, post, 

2448. In custody of foreign court — 

Pending production of original or exemplification.] 
— In the Goods of Brown, No. 2605, post. 

2449. Will destroyed — Dlfllculty In ascer- 

taining contents — Parties Interested consenting.] - 
In the Goods of Wright, No. 2604, post, 

2450. Person entitled abroad.! —in the Goods 

of Gudollk (1835), citod in 3 Hw. k Tr. at. p. 22; 
164 E. R. 1179. 

AnnnUUion: — Consd. In the Goods of Wyckoll (1862), 3 

Uw. Sl Tr. 20. 

2451. Majority of parties Interested 

consenting.] —Upon the death of testator A., the 
surviving exor., being resident in Hydnoy, B., who 
held a general power of attorney to act for A. in 
this country, sent out to him for execution a special 
power of attorney to authoristj B. to take out 
administration with the will annexed for A.’s use 
dt benetit, & also a proxy of renunciation, in case 
ho should wish to renounce. The residuary 
legatee for life was incompetent from senility to 
take administration ; A, subject to her inter€»8t, 
B. ^ others were entitled to the residue. The 
majority of the persons interested under the will, 
being desirous that a grant should bo made without 
waitmg for the return of the power of attorney 
or renunciation, the ct. granted administration 
with the will annexed to B., limited, until such 
time as A. should apply for probate, or his attorney 
for administration with the will annexed . — In 
the Goods of Lewis (1860), 29 L. J. P. M. A A. 94, 


so far «B the Victorian i 


eta are oon- 


oemed. Sl ia not tlia mere aaent of the 
Knidlab adminlatrator A taontlUod 
to matribnte the VJctoriaii aaMta to 
thoae aotitled tbereto.— PxmixzaL v. 


Houjiiowobtr, (1905] V. L. K. 321. — 

AUS. 


m. .] — An attorney, wbo baa 

■ealed an ezempliileatlon of an Englisfa 


probate, ie in the aame 
remote aa if an oi 

bate had been j 

Watmodoii. (19131 V. L. 

(tUS. 


) aame jpoaition in 
csiglnar grant of pi 
made to him. — . 


all 
pro* 

435 .— 
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Bed. 12.— BpeMal and UmUed granlB of adminiatra- 
iUm: Buh-sect. 9, A., B., C. & D.; auh-seet. 
10, A.] 

2452. Communication difficult owing 

to blookade.]— /n the Oooda o/Wyckopf, No. 1927, 
ante, 

2458 ; Persons primarily entitled & 

within Jurisdiction renouncing.] — The widow & 
next of kin in this country renounced administra- 
tion, & the estate, which was insolvent, was liable 
to depreciation if the property, timber, were not 
at once sold. The ct., under the circumstances, 
made a grant nd colligenda bona to a creditor, the 
money realised by the sale of the timber, after 
deduction for wages & charges, & collection of 
debts, t/O be paid into the registry, & the next of kin 
abroad to be at once cited with a view to appct. 
taking a creditor’s grant. — In the Goods of Stewart 
(1809), L. R. 1 P. & I). 727 ; 38 L. J. P. & M. 39 ; 
20 Ti. T. 279 ; 33 J. P. 300. 

2454. .] — In the Goods of Suarez, 

No. 1942, ante. 

2455. .] — Where the keeper of a small 

shop in London died apparently a bachelor & 
intestate, & his next of kin who lived in South 
America had been communicated with but had 
not yet answered, & it was necessary to sell the 
goodwill at once, the ct. made a grant ad colli- 
gendum to a friend, whom deceased had shortly 
before his death asked to manage his affairs. — 
In the Goods o/ B olton, (1899J P. 180 ; 08 L. J. P. 
03; 80L. T. 031. 

HeCi alsOy No. 2480, 'post. 

2456 . Persons entitled infants or abroad.] — 

A domiciled Italian died intestate, leaving in 
liondon a child whom h<i had formally declared, 
in accordanci^ with the law of Italy, lo be his 
lawful child. I)<i(;ea8ed, who left two brothers 
^ a sister resident abroad, was possessed of certain 
properl^y in this country, some of it being of a 
per&hable character. Upon the application of the 
Italian Vice-Consul the ct. made a grant to him 
ad colligenda bona, — In the Goods of MruAZZO 
(1891), 70 L. T. 240 ; 0 R. 571. 

2457. When next of kin refuses to take grant.] — 

In the Goods of Radnall, No. 2473, post, 

2458. Uncertainty as to person entitled.] — A 
woman having died intestate without any known 
relatives, & it being impossible to ascertain 
whether she had ever been married, or, if married, 
whether her husband survived her, the ct. made a 
grant ad collUjcndum to an unsi'crured creditor, 

accepted the aOldavit of his solr. that “ he was 
informed verily believed that she died a widow 
without any known ndatlons, tV- intestaUs” — 
In the Goods o/ A riilicy (1800), 15 P. 1), 120 ; .50 
L. J. P. 72. 

2459. Heir-at-law unknown -Assets chiefly real 
estate.] — A married woman who owned certain 
farms made a will, by which she hdt her real 
estate to her husband for life, with remainder to her 
natural daughter absolutely, & all her personal 
estate to her husband, whom she appointed exor. 
Her natural daughter died in her lifetime. Her 
husband died without proving the will, & adminis- 
tration of his personal estate was granted to his 
sister as next of kin. It was not known who was 
the heir-at-law of testatrix. The value of the 
r^ estate was £7,088, that of the personal estate 
£45 : — Held : on an application by the adminis- 
tratrix of the husband, for a grant of administra- 
tion of the real & personal estate of testatrix, 
having regard to Land Transfer Act, 1897 (c. 05), 
B. 2 (4), the heir-at-law not having been cited, a 
general grant ought not to be made, but. the appct. 


Administrators. 

might take a grant ad colligendum^ which would 
enable her to let & manage the farms, tiU the heir- 
at-law could be cited. — In the Goods of Roberts, 
[1898] P. 149 ; 07 L. J. P. 71 ; 78 L. T. 390. 

Grants limited until production of will .] — See 
Sub-sect. 12, post. 


B. To Whom granted, 

2460. The Crown.] — Administration of the effects 

of a citizen of the United States of America, dying 
intestate in this country, in itinere^ limited for 
the purpose of paying his debts, etc., transmitting 
the balance to the Treasury of the United States, 
refused to the American Consul, upon the non- 
appearance of any next of kin of deceased, the 
Crown opposing the grant. — Aspinwall v. Queen's 
Proctor (1839), 2 Curt. 241 ; 163 E. R. 398. 
Annotation In the Goods of Wyokoll (1862), 3 

Sw. & Tr. 20. 

2461. .] — In the Goods of Wyckopp, No. 

1927, ante, 

SeCf also, No. 2481, post, 

2462. Creditor — Paying funeral expenses-— in- 
dorsee of bills &, correspondent of deceased.] — 

In the Goods of Gudolle (1835), cited in 3 Sw. & Tr. 
at p. 22 ; 164 E. R. 1179. 

Annotation .— Expld. ft Distd. in the Qoftds o/WyckoJT (1862), 

3 Sw. & Tr. 20. 

2463. .] — In the Goods of Clarkington, 

No. 2475, post, 

2464. .] — In the Goods of Stewart, No. 2453, 

ante, 

2465. .] — In the Goods of Ashley, No. 2458, 

ante, 

2466. Consul of deceased’s national state.] — 

Aspinwall v. Queen’s Proctor, No. 2400, ante, 

2467. .] — In the Goods o/Migazzo, No. 2456, 

ante, 

2468. Attorney under general power of surviving 
executor.] — In the Goods of Lewis, No. 2451, ante. 

2460. Shipowner — On whose ship deceased died.] 

— In the Goods of Wyckopp, No. 1927, ante, 

2470. Presumed executor — Will not forth- 

coming.] — In the Goods of Tepper, No. 2480, post, 

2471. Accountant — In possession of books of 
deceased’s Arm,] — In the Goods o/ Suarez, No. 1942, 
ajite, 

2472. Friend of deceased — Requested by de- 
ceased to manage affairs.] — In the Goods of Bolton, 
No. 2455, ante, 

C , Form of Grant , 

2473. Powers limited according to circumstances 
of case.] — When a sole next of kin refuses to take 
administration the ct. on cause shown will decree 
letters ad colligendum bona defuncti limited accord- 
ing to the special circumstances of the case. — 
In the Goods of Radnall (1824), 2 Add. 232 ; 102 
E. R. 278. 

.innototton .'—Expld. In the Goods of Cookson (1841), .» 

Jiir. 1041. 

2474. Special limitations — Sale of ship ft pro- 
tection of cargo.] — Re White (1832), cited in 
Tristram & C-oote’s Probate Practice, 15th ed., 
at p. 173. 

2475. Renewal of lease — Sale of business ft 

power to carry on refused.] — The ct., under special 
circumstances, made a grant to a creditor ad 
colligetida bona, limited to collect the personal 
estate of deceased, to give receipts for his debts on 
the payment of the same, ft to renew the lease of 
his business premises which would expire before a 
general grant could be made. The ct. refused to 
include in the grant a power to dispose of the 
lease ft goodwill of the business, or a power to 
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cttiTy on the business. — In the Goods of Clark- 
INGTON (1801), 2 Sw. & Tr. 380; 7 L. T. 218; 
8 Jut. N. S. 84 ; 10 W. R. 124 ; 104 E. R. 1043. 
Artnotaiion : — ^Bnld. In the Goods of WyckolT (1862), 32 

L. J. P. M.& 1/214. 

2476. Realisation of assets — St investment.] 

— /n tke Goods of Wyckoff, No. 1927, anU. 

2477. Balance to be brought Into 

registry.] — Deceased, who was a Prussian subject 
resident in this country, died a bachelor & intestate, 
without any known relations, lie carried on the 
business of a schoolmaster, i\:> an ofTer was inado for 
the purchase of the goodwill of the school if pos- 
sc^ssion were given forthwith. The ct., in those 
circumstances, made a grant ad coUigcnda hona 
to a creditor, with’^t><^^'<''*' dispose of the goodwill 
of the school, but directed that tin* administrator 
should bring into the. registry the pi*oct‘ed8 of 
the sale fifter deduction of expenses it his taxed 
costs of obtaining the administration.- -in ihc 
Goods o/ SdiWKHDi’FEOliiR (187(1), 1 P. 1). 421 ; 45 
L. J. P. -10 ; 34 L. T. 72 ; 40 J. P. 130 ; 24 W. R. 
298. 

AnnoUdion FoUd. In thr (intnitt of UoHoii, 'IHDUl I'. 18 (J. 

2478. .j - Ih the Goods of lim/rnst 

No. 2155, ante. 

2479. Payment of charges — Balance to be 

brought Into registry.] ~ /n ihc (foods oj Htewaht, 
No. 2453, ante, 

2480. Directions as to certain payments.] — 

Dc'ceased was supposed t<» liav<* ma<h‘ a will, 
appointing his cousin his exor., but at his death 
it could not be found. His brother, the sole next 
of kin, had be<*n abs<‘nt in Australia f(»r fort y years, 
^ a representative was urgently needed t-<j carry 
on the business, to collect tin* debts, A' to ivpresent 
d(‘ceased in a (’hanc<*ry suit. 'J’he ct. made a 
grant ad coUigcnda to deceased’s cousin for the use 
k, beiieiit of tlu* next of kin, with sp<*cial directions 
to make certain payments.- /n the Goods of 
TicrnKii (1872), 25 L. T. 853 ; 3(1 J. I*. 1(19. 

2481. Payment of pressing claims —Taking 

accounts— Sale of business.] — t'nder a grant ad 
coUigcnda b<tna madt; tx) the Solr. t<i tJie Treasury, 
the ct. gave leave to the administrator to pay all 
pressing claims for rent, rates, A: taxes, to take the 
accounts of the manager of int-e8tat<‘’s business, 
& t<» dispose of the. busiru^ss. i^u. : whet her sueb 
a grant does not, of itself, confer an implied 
authority upon the administrator to p<*rforin such 
acts without special leave. — In ihc Goods of ()i>i>y 
(1890), (12 L. T. (143. 

D, Effcci oJ Grant, 

2482. Powers of administrator — Apart from 
official directions in grant — Settlement of claims— 
Sc disposal of business.] — In the Goods of Oduy, 
No. 2481, ante, 

2483. Vesting of property — Property authorised 
to be sold.] — Upon the death of the tenant of 
ci'rtain premist^s deft, w'as appointed administrator 
ad coUigcnda bonuy St w^as enijiow’cred by the ct. 
to K<dl the lease. Deft. enU.Ted upon the premises 
& endeavoured to sell the lease, but without 
success. Rent subsequently became due &, deft, 
having failed to pay the amount, the landlord 
brought an action against him to ivcover poss(?Hsioti 
of the premisc^s under a forfeiture clause iti the 
lease, St for the rent in arrear Ht nicsrie profits. 
Judgment for possession was given under H. H, 


Ord. 14, but deft, retained possession for some time 
after the date of the judgment : — Held : the grant 
to deft., coui)led with the power of sale, vested the 
lease in him in the same way as if he had been an 
exor. under a will, subject to being divested if a 
ermanont administrator should be appointed, & 
e was therefore liable for rent St mesne profits 
from tiio date of the order up to the date when ho 
gave up possession. — Whitehead r. I^alaieh, 
|1008j 1 K. R. 151 ; 77 L, J. K. R. (10 ; 97 L. T. 
909 ; 24 T. L. R. 11 ; 52 Sol. Jo. 15. 


Srii-sixT. 10 .— Admin isTKATioN ad i.item and 
Repkeskntation ok Deceased Rakties. 

See, note, H. S. t)rd. 10, r. 10 ; Adininistration 
of Estates Act, 1925 (c. 23), s. 17 ; Supremo t.\)urt 
of Judicature ((’onsolidatioii) Art, 1925 (e. 19), 
ss. 103, 100. 

A. Jiirisdiciion io grant, 

2484. Under Chancery Amendment Act, 1852 
(c. 86), s. 44 — Estate of deceased being administered 

in suit.]— 'rho above sect, does not apply to the 
case whert^ the estate to whh'h it is desired tx^ 
appoint a representativcf is Hut esULte being 
adminislend by tht* cl. Silver r, Stein (1852), 
1 Dnnv. 295 ; 21 L, J. Oh. 312 ; 01 K. It. 405. 
Jtinouttiotih : ' Dfstd. AsliiriHlI r. Wixul (ISJ*.')), <1 \V. H. 00. 

Raid. Jiimo8 r. ABter (IK.^»0), *^7 L. T. <». 8. 3.1 ; Aluolraii 

r. DawHOM (I8.MI), 27 lieiiv. 21 ; CurtlUN r. t'altHhuilaa 

Firo it Life JtiHte. (1881). 30 \V. It. 12.'). 

2485. .] When* oni» of (wo (rustxtes 

of an esUde wllich was being administered in ct. 
died iutestale, as was alleg(>d, insolvent, after 
a decree for an ac(‘ount aj^ainst himself St his 
co-trustxM*, St allxu' tlu^ cc^rtiOcate made in pur- 
suanc'e thereof had been setthKi by the cJiief clerk, 
except in some formal partJimlars ; — Held : the 
proceedings ought to be corricui on In the absence 
c»f a representative of his estate, although con- 
side.rable balances werii provc^d to be due from tht^ 
trustx^es, St although one of the parties having 
the conduct of the cause was entitltMl to take out 
represtmlation to deceased t^rustee. 

1 have frequently to consider that section in 
cliambers, St have always ludd that that si^ction 
does not apply in the three following cases : first., 
where tlu? estate of d(‘ceas(Ml perscui is that whitdi 
is being administi^n'd in the suit ; secondly, 
where the intx.*reBt of deccjased person is adv(;rse to 
that of pltf. ; thirdly, wdiere the repn'sentative of 
deceased person has active duties to perform (Lord 
Romilly, M.R.).- Moore v, Morrih (1871), 
L. R. 13 Eq. 139 ; 4 I L. J. (Jh. 1(H. 

2486. Where representation entails lla« 

bUlty .] — The person who would Imj appointexl 
administrator ad litem is the most proper pers(jn 
to be nominated under above sect, to rej>res«mt 
deceased part y who has no personal reprewuitative. 
7'his enactment extends ovan to those (;ases where 
tht! party intx^rested is sought to be made liable. — 
Ely (Dean St U^iaitkii) v, Hayfoud (1853), 10 
Rcav. .561 ; 51 E. R. 890. 

AnnoUitUms :—tLStA, Edwards r. Hatley (1854), 11^ Huuv. 

4.57 ; Joint Httick Disoount Co. v. Hrown (18(111), L. U. 8 

Kq. 370 ; Johnston r. Hodirens (1873), 21 W, H. 77U. 

2487. .J — In Feb. 1800, F., a regis(ert*d 

holdt*r of Hhar(!H, transferrcMl them to 8., St the 
traiisf«*i’ was lodged at the tifThu; for i*C!gistrati<iii, 
hut was not regislx^retl. On Mar. 3, J800, tht! 

o. .} — If it appeant that there 

Ih no perHOfialty, or perhoualty ot 
Hiioh trlllliitf aiiit>uut as will not huPWmi 
to auNwer tliu claim uiatlt) In rvapeot ot 
doouaaod’a real oatate in rvapoct of 
wldcb litlgatluu has boon brauiriit or la 
V 


PART II. SECT. 12. SUB-SECT. 10.— A. 

n. IVhere estate satall,] — It la 
competent to the ct., to appoint or 
dtapenao with an adniinlatrator ad 
litem, Sl direct an aocoiuit ; but to 
J.— VOL. XXUL 


jiiatlfy Huch order It ahould apptiar 
that the catate was Hmall, Ct a aUitc* 
meut ahowinv the iiatuie Ct amount ot 
the peraoual eatate ought to lie pro* 
duood Ct veriOod. — Ke Colton, Fisiikh 
V, Colton (1880), 8 F. IL 542.— CAN. 
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ticn: Sib-aect. 10, A. d: B.] 

winding'Up order was xoade. In June, 1866, F. 
attended at chambers & opposed the proposal 
that his name should be settled on the list of 
contributories, but did not procure his name to 
be removed from the register. At that time he was 
entitled to have his name removed & S.*s name 
substituted, as if the transfer had been registered 
in due time. In June, 1867, S. died intestate, & 
no administration to his estate was taken out. In 
May, 1860, F. received notice that his name would 
be included in the final list of contributories. 

1 cannot appoint a person to represent the est-ate 
of S., as has been suggested. To do so would be 
to make the person so appointed personally liable 
for calls to the extent of such assets as he might 
get in. The ct. appoints a legal personal repre- 
sentative under above sect, to bind the estate where 
the duties are nominal, but never, so far as I am 
aware, when there is personal responsibility 
attached to the position (Lord Komilly, M.R.). — 
Re Joint-8tock Discount Co., Fyfe’s Case 
(1860), as reported in 17 W. It. 870 ; revud. on 
other grounds, 4 Ch. App. 768, L. J. 

AnnoUiiio'ns : — Msntd. lie Hercules Iubco., Lowe’s Case 
5}§I9!' ^ 589 ; Union Debenture Oo. v. Fletcher 

(1896), r. L. 11. 193 ; lie. National Dank of Wales, 
laylor, I’hlllips & Klckards’ Cases, 11897] 1 Ch. 298. 

2488. .1 — A solo pltf. died insolvent, 

so far as could be ascertained, intestate. On 

the application of sole deft, for an order appointing 
a person to represent the estate of pltf., that he, 
deft., might have an opportunity to move for dis- 
missal of the action in default of duo prosecution 
thereof. The ct. made the order apjiointing a 
person to represent deceased pltf.’s estate. 

Though tno legal personal representative when 
appointed may bo liable for the costs of the action, 
it does not follow that he can be made to carry on 
the action $ but I think the section enables me 
to make the order (h^iy, J.).— Winorove v, 
Thompson (1870), 11 Cli. I). 410 ; 27 W. K. 010. 

2489. Death of party to suit— Not where 

suit relates to estate to which administration 
sought.) — This was a claim by the ])er8onal 
representativt! of a legal mtgee., suing on behalf of 
himself & all otheu* creditors of the mtgor., to 
realise the security, &, if necessary, to sell the 
mtgor. 's estate. Dedts. were the widow &. hell's 
in gavelkind. There was no personal representa- 
tive of the mtgor., but a deft, in the inteimt of 
pltfs. had taken out administration ad litem. At 
the original hearing, the claim was ordered to ha 
amended, by inserting an allegation of a debt 
being due to pltf., & also by taking out< full adminis- 
tration. Meanwhile above Act ftassed, & pltf., 
now asked the ct., under above sect., to dispense 
with a personal representative, alleging the expense 
& hardship of obtaining one. The Act did not 
apply, & full administration was absolutely 
necessary. The Act only applied wheixs a party, 
already a deft, in a suit, had died, & it was sought 
to bind his rights, & at any rate it did not apply 
whore the very object of the suit was to administer 
the estate of deceased person. lleiHj the adminis- 
trator would have to get in outstanding debts, & 

Impendiag, administration ad litem 
may he granted, limited to the real 
estate in Question. — He Wiluamb ft 
McKinnon (1891), 14 P. R. 338.--OAN. 

p. Ofitu where expreeely conferred 
by eUduie — To defend omton not yet 
Mflpim.] — ^The ot. naa no JnrisdloUon 
unless expressly oonferrod by statute to 
appoint an administrator ad Hfem to 
defend an action not yet begun. — 


ft* Hoovim & Nqnn (I»n ). 19 O. W, H. 

6D.L.R. 

PART II. SECT. 18, SUB-SECT. 10.— B. 
q. /nMihilioS of proeeedtnge — Death 

—The facts tliat. untess adminis- 
tration la granted immediately, tbe 


to do other acts which no one but the person 
having full administration could do. Pltfs. could 
not proceed without full acboiinistration {per 
Cub.). — Gboves v. Lane (1862), 16 Jur. 1061 ; 1 
W. R. 31. 

Annotation: — Consd. Dowdeswell v. Dowdeswell (1878). 

9 Ch. D. 294. 

2400. Admitting liabUity.j—BiU to 

recover a sum of money in respect of which one 
deft, was treated as primarily liable, & the other 
two defts. as secondarily liable only. Deft, 
alleged to be primarily liable after having, by his 
answer, admitted his liability to answer pltf.’s 
demand, died, leaving assets altogether inadequate 
to meet such demand, & having, by his will, 
appointed two persons to act as his exors., both 
of whom declined to prove the will. Pltf. then 
moved, under above Act, that the ct. would direct 
the suit to be proceeded with in the absence of any 
person representing the estate of deceased deft., 
or appoint some person to represent such estate 
for all the purposes of the suit. The ct. held, 
deceased deft, was “ a deceased person interested 
in the matters in question ” witliin the meaning 
of the Act, & under the circumstances, appointed 
the persons named in his suit to represent his 
estate for the purposes of the suit. — ^A shmall v. 
Wood (1855). 25 L. J. Ch. 23 ; 20 L. T. O. S. 86 ; 

1 Jur. N. S. 1130 ; 4 W. R. 110. 

2491. Where deed of deceased settlor 

disputed.] — Where a party deceased, to whom a 
personal representative is required, is the settlor 
of a deed which is disputed, & upon which the suit 
was founded, the ct. will not, under above sect, 
appoint a person to represent the estate of such 
deceased party. — ^V acy v. Vacy (1860), 1 L. T. 
267. 

2492. Will of deceased in litigation in 

Probate Court.] — Pending the taking of part^ner- 
ship accounts under a decree, one of the partners 
died. His will by which he gave his estate to his 
widow & appointed h<*r sole extrix. was in litiga- 
tion in the Probate Ct. This ct. declined, under 
above sect, to appoint the widow to represent the 
estate in tlie suit, pending the litigation. — Row- 
lands V, Evans (No. 2) (1863), 33 13eav. 202; 
55 E. R. 344 ; sab nom, Rowlands v, Evans, 
Williams r. Rowlands, 3 New Rep. 233. 

Annofotion : —Coned, C-urtlu8 v. Ualodouiau Fire & Life 

Inscc. (1881), 19 Uh. 1). 634. 

2493. Interest of deceased adverse to 

plaintiff.] — M oore v, Morris, No. 2485, ante, 

2494. Where representation entails active 

duties.] — Moore v, Morris, No. 2485, ante, 

2495. Where deceased solely Uable as 

defendant.]— ii^c Curtis da Betts, [1887] W. N. 
126, C. A. 

B, When granted, 

Sci\ 7ioti\ R. S. C., Ord. 10, r. 46. 

2496. Institution of proceedings — In Chancery.] 
— ^An application to continue a certificate of service 
before a process served on ilie Royal Exchange 
had become returnable into ct., rejected. An 
administration with the will annexed, granted to a 
creditor, limited to filing a bill in equity. — 

twelve months allowed by Wrongs 
Act, 1890, s. IB, will have expired, ft 
that appot., widow of Inteetate, has 
been prevented by poverty from apply- 
ing earlier, are anAcient reasons for 
gwUng administration ad Utem, — 
OmNWAT V, McKat (1911), 18 
G, L. R. 310.— AUB. 

r. Ground* for rtfueing gmtil.] 
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WooxxsT ft Gordon v. Green (1820), 3 Phi]lim. 
314 ; 161 E. B. 1336. 

Atmaiaiions : — Faulkner v, Daniel (1843). 3 Hare, 199 ; 

Davis V. Chanter (1848), 9 Ph. 645 ; Maclean £ Maclean 

V, Dawson (1859), 1 Sw. Sc Tr. 485. 

2497. .] — A., under the impression 

that he was entitled in his own right to a ^are 
in the re^due of deceased’s estate, assigned it for 
a sufficient consideration to B. At the time he 
executed the deed of assignment the share formed 
part of the estate of his father, to whom he was 
administrator. On the death of A. the ct. refused 
to grant administration to the exor. of B. of the 
estate of the father, limited to A.’s interest in such 
share, the value of which had been ascertained in 
the Ct. of Ch., but made such grant as would 
enable him to institute proceedings in that Ct., 
& to receive whatever he might be held entitled 
to by it . — In the Goods of Lonohurst, Burdon 

V . Morgan (1872), L. 11. 2 P. & 1). 371 ; 41 
L. J. P. & M. 26 ; 26 L. T. 405 ; 36 J. P. 720 ; 20 

W. B. 613. 

2498. Under Fatal Accidents Act, 1846 

(c. 93) — Person primarily entitled out of Jurisdic- 
tion.] — A married woman was killed by an accident, 
leaving a mother, a husband, & an infant child 
her 8ur\iving. The husband was a mariner, 
absent from England at the time of the death, 
& not cxpcct/cd to return for two years. The ct. 
granted limited administration to the mother for 
the purpose of enabling her to bring an action 
against the persons by whoso negligence the death 
was alleged to have been caused, within the twelve 
months limit/od by above Act, for the commence- 
ment of such actions . — In the Goods of WilxiAMS 
(1859), 23 J. P. 519. 

2499. Substantlatioii of proceedings — In Chan- 
ce^.] — The ct. will grant, to the agent of a foreign 
prince, an administration limited to substiintiate 
proceedings in Chancery ; but will not extend it to 
the receijit of a debt, without a power of attorney 
from the proper authorities . — In the Goods of 
Hesse (Klector) (1827), 1 Hag. Ecc. 93; 162 
E. U. 518. 

Annotaiwn« : — Reid. Faulkner r. Daniel (1843). 3 Hare, 

199 ; Davies r. Cliautor (1847), 10 L. T. U. H, 477. 

2500. Mere averment of Interest 

sufficient.] — B. filed a bill in Chancery against C., 
I)., & E., the trustees & exors. under a Scottisli 
probate A confirmation of the will of E., deceased, 
to set aside as fraudulent a purchase of certain 
shares in a Scottish co. made bv F. from B.’s 
wife, then a spinster, in 1839. When the bill was 
tiled no part of the estate of F. was in England. 
To this bill a demurrer, on the ground that a legal 

g srsonal representative of F. constituted by an 
nglish ct. must necessarily be a party to the suit, 
was allowed A leave given to amend. B. then 
cited C., D., A £., to take probate or administra- 
tion, etc., or to show cause why letters of adminis- 
tration limited as the ct. might direct should not 
be granted to his nominee. C., D., A E.^ refused 
to take probate or administration, A contested 
B.’s right to letters of administration under any 


Umitaiion whatever : — Held : Uie ct. in accordance 
with the practice of the Ecclesiastical Cts., will 
make such grants limited to substantiate pro- 
ceedings in Chancery on a mere averment of 
interest, without in any way considering the 
merits of the case, A 15 A 16 Viet. c. 86, s. 44, does 
not apply to cases where the estate to be repre- 
sented IS the very estate to be administered in the 
suit . — In the Goods of Dawson, Maclean A 
Maclean v. Dawson (1859), 1 Sw. A Tr. 425 ; 43 
L. T. O. S. 63 ; 104 E. B. 790. 

2501. Preferred to general grant 

pendente llte.] — D. pro^undod tlio will of E., 
which was opposed by H., one of the next of kin 
of E., A cortmn issues in the suit came ou for hear- 
ing before the ct. A a special jury. Before the 
jury were sworn, cci*iain terms of compromise 
wore signed by counstd on behalf of both parties ; 
one of which U^rms was that a Scottish confirma- 
tion of the will btought into this ct. by 1)., should 
receive the seal of the ct. Subsequently, the 
parties being unable to agr(*e as to t he meaning 
A effect to be given to the ttirms of compromise, 
D. moved to have the connrmatioii sealed A 
delivered out t-o him ; the ct. refused to give effect 
to one of the t^Tma of the compromise, the parties 
being unable to agree as to the iH^st, but held that 
D. was entitled to take out the confirmation 
uns(>aled. H. thtui filed a bill in (’hancery for 
administration of E.’s estaU*, etc. ; a demurrer 
to this bill for want of parties was allowed. The 
estato of E. was lUso alleged to be vested in 
t rustees by a certain sequestration under Scotch 
Bankruptcy Acts. 11. now moved for adminis- 
tration with the will annexed, perulctdv liiSf or 
for administration 1111111441 to substantiate the 
proceedings in C’hancery : — //cW ; the nominee 
of H. would bo entitled to a grant of the latter 
description. —Hawahden (ViscoUNTEMH) a. Dunlop 
(1862), 2 Hw. A Tr. 014 ; 31 E. J. P. M. A A. 180 ; 
7 L. T. 251 ; 26 .T. P. 695 ; 164 E. U. 1136. 

2502. Data of death of debeated 

uncertain.] — A. was not heard of from Doc. 1846. 
More tlian S($ven years afterwards, namely, in 
8<mt. 1854, ho would, if alive, have become cm- 
titled, by the death of a relative, to a share in 
her residuary personal estate. This share had, 
in his abstmee, been paid itiUj tiie account of the 
Accountant-General of the Ut. of i3i., who, it was 
stated, was prepared to pay it Ig A.’s oclrniriistrator. 
A. had no other property in this country. The 
ct. dcKslined U> make a general grant of adminis- 
tration to A.’s brothftr, ou the ground that A. 
must be presumed to have died befort? the death 
of his relative, but made a grant limited to sub- 
stantiate proceedings in the Ct. of (Ui. — In the Goods 
o/ Turner (1864), 3 8w. A Tr. 476 ; 33 L. J. I*. M. 
A A. 180 ; 10 Jur. N. S. 708 ; 164 E. B. 1360. 
Annotation : Bxpld. In the Goods of Tucker (1804), 3 tiw. A 

Tr. 585. 

2508. Carrying on particular luit — A receipt of 
fund In court.] — General letters of administration 
cannot bo granted to a person having an interest 


~>Mkir V. WiLSO.H (1889), 13 1’. 11. 
33.~-CAN. 

t. .] — Pltl. claimed from 

deft, a sum of money, part of 
which had been depositra by P. A 
by pltl., but all in the name of 
B., a non<exJfitent penon. P. died 
inteetate before this action was brought, 
A no administration to his estate hav- 
ing issued, pltf. applied for the appoint- 
ment of administrator ad Uitm, The 
ct. refused to make an appointment. — 
Ford v. Lajtdkd Bainairo A Loan Co. 
(1889). 13 P. R. 810.— CAN. 

t. .J — The only living 


issue A heir-at-law of an intestate 
brought an action to set aside, on the 
ground of undue inflaenoe, a transfer 
of property made by intestate to deft. : 
A now applied for an order appointing 
him administrator ad likm of deceased : 
— Held : the order ooald not bo made 
in the case of a pltf. who without right 
or title has oommsooed an action A 
then aeeks to legaUse his Ulegal act by 
an order of the ct. — ^F airftrld v. 


Ross (1908). 88 C. L. T. 413: 4 
O. L. R. 584 ; 1 O. W. R. 631.-^AN. 


a. CarrvittaoaparHoularmtU--Where 
deceased had aabaUmUial interest *] — 


The ct. will not appoint an admlnis- 
tratfir ad litem of a doocasod party to a 
suit where deceased had a substantial 
Interest in the suit. The suit must be 
revived. — Bank of Montreal r. 
Wallace (1860). 1 Ch. CTi. 261.— CAN 

b. Death of partjf before jnda- 

ment — Recovery of eogte from deceased ’ h 
estate.] — Pltf. died after argument 
of an appeal. The ot. was not informed 
of the death* A gave judgment dis- 
missing the appeal with costa : — Held : 
defts. wore ontfUod to have an adminis- 
trator ad litem appointed to reproaeni 
pltf.*i estate In order that the costs 
P 2 
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Sect, 12. — Special and limited grants oj administra- 
lion: Svh-aect, 10, C. & JD.] 
only in part of the effects of deceased ; but the 
grant must be limited to that part. 

A., whose interest in the effects of deceased 
intestate was confined to a particular fund, pre- 
sented a petition to the Ct. of Ch. for the piu’pose 
of obtaining a transfer thereof to him. The person 
entitled to general letters of administration refusing 
to apply for them, letters of administration in the 
usual form, limited to the purpose of appearing 
upon & supporting the petition, were granted to 
A.’s nominee. The Lords Justices declining to 
order the transfer of the fund to A.’s nominee, on 
the ground that the limited administration did 
not entitle him to receive the fund, the ct. amended 
the grant by extending it also to the fund, the 
subject matter of the petition ; but refused to 
grant general letters of administration. — In the 
(Hoods of Dodgson (1859), 1 8w. & Tr. 259 ; 28 
L. J. P. & M. 110 ; 5 Jur. N. 8. 252 ; 104 E. R. 
719. 

2504. Revival of proceedings — Defendant dying 
abroad — Executors proving will abroad only.] — If 

deft., having an interest in the estate> of a testator, 
which is being administered in this ct., dies abroad, 
Ai his oxors. prove the will at tlie place of his death, 
but refus(j to prove it in England, this ct., under 
the 15 & 10 Viet. c. 80, will order a representative 
to be appointed, that the suit may be revived. — 
Rliss V, Putnam (No. 2) (1800), 29 Beav. 20: 30 
L. J. Ch. 38 ; 7 Jur. N. 8. 12 ; 54 E. R. 532. 

Anmtation Diitd. liowlundH r. Evans, Williams v. 

liowlauds (1863), 3 Now llep. 233. 

2505. Revival & substantiation of proceedings.] — 

E. died in 1830, leaving a will & one codicil, & 
therein appointed three exors. & residuary legatees 
in trust. Two renounced, & the third took probate, 
but died in 1853, intestate. All the residuary 
legatees named in the will & codicil then renounced 
except T., Hi, on his being cited & not appearing a 
gi’ant de bonis non, will annexed, was made to K., 
as a creditor. He died in 1858, leaving personalty 
of F. unadministered. F. was indebted to his 
co-trustees of the marriage settlement of H. in 
respect of certain trust moneys misappropriated by 
liim, which had boon the subject of cert^iin jiro- 
ceedings in Chancery. By indebture of Dec. 28, 
1800, the exors. of the surviving trustee agreed 
with the persons beneficially entitled to the trust 
fund to transfer all their right & title to sue, etc., 
on receiving discharges fiom such peraons ; & 
the ct., on T. being cited & not appearing, granted 
to the nominee of the assignees of the exors. of 
the surviving trustee administration de bonis non, 
will annexed, of F., limited to revive & substantiate 
the proceedings in Chancery. — Day r. Thompson, 
In the Goods oJ FRAMP^roN (18«3), 3 8w. & Tr. 1(59 ; 
32 L. J. P. M. & A. 183 ; 8 L. T. 701 ; 27 J. P. 
712 ; 0 Jur. N. S. 755 ; 104 E. R. 1238. 

2506. In foreclosure proceedings — Deceased 
second mortgagee.]— 'Neai. r. BARRKrr, [1887] 
W. N. 88. 


2507. Deceased member of class of de- 

fendants.] — Scott v. Stbbatham & General 
Estates Co., Ltd., [1891] W. N. 153. 

2508. Deceased mortgagor.] — Deft, to a 

foreclosure action died insolvent before foreclosu^ 
absolute ; there was no legal representative of his 
estate ; an order was made in chambers appointing 
one of his next of kin to represent his estate for the 
purposes of the action. The ct. refused to make 
the foreclosure absolute in the absence of a properly 
constituted representative of the mtgor. — ^Ayl- 
WARD V. Lewis, [1891] 2 Ch. 81 ; 64 L. T. 250 ; 
39 W. R. 552. 

2500. On originating summons — Construction of 
will.] — Where on a summons to construe a will a 
question was raised as to who was entitled to the 
residue, & it was sought to appoint some one to 
represent the estate of deceased alien enemy 
claimant, who might have been entitled, & the 
Public Trustee had refused to be so appointed, on 
the ground that ho had no power to act in such 
capacity, the ct. applying R. 8. C^, Ord. 16, r. 46, 
appointed the first deft, on the summons to repre- 
sent the estate of deceased alien enemy, who had 
died in 1915, leaving a will, of which no probate 
had been granted in England . — Re Raphael, 
Warburg r. Raphael (1916), 61 8ol. Jo. 99. 

C\ To Whom granted, 

2510. Under Chancery Amendment Act, 1852 
(c. 86), s. 44 — Person who would have been ap- 
pointed administrator ad litem.] — Ely (Dean & 
(’HAPTER) V, Gayford, No. 2486, atUe. 

2511. Must be a person willing to act.] — 

The ct. cannot, under above sect, appoint a person 
to represent the estate of a deceased person who 
is not willing to act. — Hill v, Bonner (1858), 26 
Beav. 372 ; 7 W. R. 81 ; 53 B. R. 941. 

2512. Person without interest in suit.] — A 

party went to Australia several years ago ; but 
ho had not been hoard of since. Assuming that 
he were dead, but had survived testator in the 
suit, there would be arrears of a fund in ct. to bo 
paid to his personal representative, if appointed : — 
Held : a person who was not interested in the 
subject matter of the suit might be appointed 
administrator ad litem of the party.- -Mortimer 
V. Mortimer (1863), 8 L. T. 487 ; 11 W. R. 740. 
Annotation : — Refd. Curtius r. Caledonian Fire & Life Inoce. 

(1881), 30 W. K. 126. 

2513. Sole executrix & universal legatee 

under disputed will.] — Rowlands v, Evans (No. 2), 
No. 2492, ante, 

2514. Counsel appearing on behalf of 

executor proving will abroad.] — On the hearing of a 
petition relating to the disposition of a trust fund, 
it appeared that A. had an interest in it which 
might bo asserted. A. died in the United States, 
having by his will appointed B. his exor., who 
proved the will there, but not in this country. 
Counsel appeared for B. at the hearing. The ct., 
at the hearing, under above Act appointed B.’s 
counsel, to represent B.’s estate. — IIewitson v. 


uf the aotioii & appeal might bo 
ixMsoverod. — Gunn v. Uaupkr (1902), 
28 C, L. T. 208 ; 3 O. L. U. 693 ; 1 
O. W. It. 366.— CAN. 

Appointment of uncon • 

senting $Htrtv ,\ — It in uot a proper 
praotioe for a judge when giving 
Judgment after trial to appoint an 
unoonsenting party as adminiMtratrix 
fid litem of aoooaaod'e oHtate bo am te 
bind the estate by the judgment, 
though Huoh appointee is adminit)- 
t ratnx of dooeased's estate in a foreign 
jurisdiction & has been sued as adminis- 
tratrix. — ABBOTT V, BBOWNS, [19811 


1 W. W. U. 1188 ; 16 AlU. L. R. 232 ; 
68 D. L. R. 288.— CAN. 

2608 i. in forccloeure proceedings — 
Deceased mortgagor.}-^, joined hlw 
wife in executing a mtge. on her laud 
to a eo. A; died intestate. The co., 
about to begin an action on the mtge., 
desired to have C.*8 estate represented 
for the purpose of niaimtny against lt> 
for any defloienoy. No letters of 
^ministration had been taken out : — 
Held : it w'as proper to appoint an 
administrator aa litem, — De Chambuss 
A Canada Line Ajbbvkauck Co, 
(1888), 18 P. R. 649.— CAN. 


2608 ii. .1 — In a mtge. 

action the mtgor. being dead A having 
left no estate except the equity of re- 
demption sought to be foreclosed, the 
exor. named in the will of mtgor., which 
had not boon offered for probate, was 
appointed administrator ad litem with- 
out security. — Camkron r. I^iLura 
(1889), 13 V, R. 78.— CAN. 

PART 11. SECT. 12, SUB-SECT. 10.— C. 

d. Guardian of infant heirs.) — An 
order had been made for adminis- 
tration, but before it was filed, adminis- 
tratrix died. No one could be found 



PaIIT II, — ^PnOBATE AND LETTERS OP ADMINISTRATION. 213 


Todhuntbb (1852), 22 L. J. Ch. 76; siib nom. 
Hewbtson V. Todrcntbb, 20 L. T. O. S. 163 ; 1 
W. B. 78. 

Annotalion : — ^R«fd. Bliss r. Putnam (1860), 30 L. J. di. 38. 

2515. Defendant — On death of plaintiff — 

Only by consent of parties interested.! — On an 

application in the Probate Div. by deft, in a 
CSiancery suit for a grant of letters of administra- 
tion to the estate of pltf . in that suit with a view to 
wind-up the Chancery suit : — Held : ( 1 ) an affidavit 
by the parties interested in the estate & assenting 
to such a course was necessary ; (2) even with an 
afTidavdt before the ct. no order could be made 
without first a certificate under the hand of the 
judge in the Ch. Div. before whom the suit Ls 
pending, which should state that the course pro- 
posed was a proper one under the circumstances.— 
Jn the Goods of Richardson (1876), 35 L. T. 767. 

2516. Under R. S. C., Ord. 16, r. 46 — Must be 
person willing to act.]— Curtis Betts, [1887] 
W. N. 126, C. A. 

2617. Widow of deceased — Party to action 

In own light.] — Scott r. Streatham ^ (General 
Estates Co., Ltd., [1891! W. N. 153. 

2518. First defendant on summons — Sum- 

mons for construction of will .] — Re Raphael, War- 
HUiio V. Raphael, No. 2509, afde . 


D. When Rejtresenlaiion dispensed irith. 

See, now, R. S. C., Ord. 16, r. 4(i. 

2519. Jurisdiction of court— Deceased illegiti- 
mate — Attorney-General already a party.] — 'Die 
A.-O. does not, as a party in the cause, suflieiently 
repr<J8ent the e.stat<* of an illegitimate person 
who died inti*8tat<*, so as t-o c»nable the ct. to dis- 
pens<‘ with a legal ])ersonal rep wisent ativ(^ of such 
person, duly constituted in the Ecclesiastical (M-., 
as a party.- -Hell v, Alexander (1847), 6 llar«*, 
,543 ; 67 K. U. 1279. 

2520. Interests of deceased defendant & 

plaintiff identical.] — The (Uiancory Amendnuuit 
Act, 1852 (c. 86), s. 44, gives the ct. a discretionary 
power of proceeding with a suit in the absence of 
the personal representative of deceased deft., 
whoso inU^resis were identical with those of pltf. — 
Coxr. TAYixm (1853), 1 Eq. Rep. 122 ; 22 L. .1. Ch. 
910 ; 21 L. T. (). S. 123 

Annotation Reid. Edwardw r. Hut Icy (18.04), 23 L. .T. Ch. 

872. 

2521. Foreclosure action by sub-mortgagee 

— Death of mortgagee.] — A bill of foreclosure was 
filed by a sub-migee. ; the mtgce. had died & his 
representative was not known : — Held : the ct. 
could not, under Chancery Amendment Act, 1852 
(c. 86), B. 44, direct the suit to proceed in the absence 
of a representative of the intgee. against whose 
estate a decree was asked. — Bruiton v, Birch 
(18,53), 1 Eq. lU*p. 136 ; 22 L. J. Ch. 91 1 ; sub nom, 
Bruiton v, Hughes, 21 L. T. O. S. 123. 

Annotaiions : — Coiisd. Band r. Handle (1854), 23 L. T. O. 8. 

21. Retd. Curtins r. Caloclonian Fire & Life Inacc. (1881), 

30 W. IL 125. 

2522. Action by equitable mortgagee on 

life policy — Death of assured.] — Qu, : whether, in 
an action by an equitable mtgee. of a life policy 
against the assurance co. claiming payment of the 
policy moneys, the ct. has jurisdiction, under 
Chancery Amendment Act, 1852 (c. 86), s. 44, 
to dispense with the legal personal representative 
of the assured. — Webster v, British Ehpirb 
Mutual Life Assurance Co. (1880), 15 Ch. D. , 


109 ; 49 L. J. Ch. 769 ; 43 L. T. 220 ; 28 W. R. 
818, C. A. 

Annotaiions : — Comd. CHirtius v. Caledonian Fire & Life 
Inaee. (1881). 19 Ch. D. 5.H4. Mentd. L. i\ & 1>. Ry. r. 
S. K. Ry.. 118921 1 Ch. 120 ; /fr Drax. Savllo r. Drax, 
ri903] 1 Ch. 781. 

2523. — In an action by an equitable 

mtgee. of a policy of insurance against the insurance 
CO., for payment of the policy money the ct. 
has jurisdiction under Court of Chancery Amend- 
ment Act, 1852 (c. 86), s. 44, to dispense with a 
legal personal repi’esentative of the assui*ed where 
non exists. In a case where the mtge. debt was 
larger than the policy money, the e8iat>e of the 
assured was insolvent : — Held : t)»o jurisdiction 
to dispense with the personal representative was 
rightly exercised. — (Ttrtius v, Caledonian Fire 
& Life Insuranc'E Co. (1881), 10 Ch. D. 534 ; 51 
L. J. Ch. 80 ; 45 L. T. 662 ; 30 W. R. 125, C. A. 

2524. Exercise of jurisdiction — Deceased a 
trustee — Active duties requiring to be performed.] — 
The ct. will not, under 15 & 16 Vlcl. c. 86, s. 44 
dispense with the personal representative of a 
trustee, where such personal representative has 
necessarily active duties to perform in the <»xecution 
of the trust. — Fowler r. Bayloon (1853), 9 
Hare, App. II., Ixxviii. ; 68 E. R. 802. 

AnnoUitUm : — Refd. (’iirt iufl r. CakHloniHii FIro &; Llfo 

liiHOO. (1881), 51 L. J. Uh. 80. 

2525. Sole property of deceased Interest 

under trust funds.! — A claim for the appointment 
of now trustees ailowt'd to proceed in the absence 
of a personal rt^presenLitive of a deceased person, 
wher<% such person had an interest in tht» trust 
funds in the event of the dc'ath of his (^hild, infant 
pltf., under twenty-one, but had died indebted, & 
without any other propeu’ty.— Mahnay v, I)avii>- 
s(»N (1853), 9 Hare, App. II., Ixxxii. ; 1 W. R. 
212 ; 68 E. R. 804. 

2526. Solicitors of deceased authorised 

to receive debt.] — A pcirsonal rcqiresentativc^ of a 
dc^ceast'd pai'iy, entithul to a small sum of money, 
not dispensed with, under 15 & 16 Viet. c. 86, s. 4 4 
by enabling the solicitors of the dcR^oased party 
to receive such sum. — Rawlins v, McMahon 
(18.52), 1 Drew. 225 ; 9 Hare, App. 11., Ixxxti., n. ; 
61 K. R. 437. 

2527. Death of plaintiff after Judgment - 

Administration suit.] —A tenant for life, the sole 
pltf, in an administration suit/, died aft<*r decn,***, 
an arroar of income remaining due ti> him. He 
left a will, appointing an exor. ; but the exor. 
died without/ proving Hio will. 'Die ct., on the 
application of on<» of defls., made an <ir<l(*r to 
revive the suit against the other defts., without any 
representative of original pltf., but- without pre- 
judice Ut any application by a personal rcqiresent a- 
tive of original pltf. to intervene. — Hayward v. 
Pile (1872), 7 (h. App. 6.34 ; 41 L. J. tni. 778 ; 26 
I.. T. 900 ; 20 W. R. 736, L. JJ. 

Anwftation .-—Mentd. Maddy v. Hale (IH7«). 3 Ch. D. 327. 

2528. Before taxation of costs.] - 

Aspden V. Reddon, [1877] W. N. 207. 

2529. , Death of defendant— Joined for pur- 

pose of being present at account.] — In a suit for 
account against a trust/ee the ct. on death, before 
replication or notice of motion for decree, of a 
deft., who was tenant for life of one share of the 
/rust property, ma<le an ordtu*, ex p., to continue 
^ho suit without any personal represi^ritative of 
deceased. — Twynam v. Porter (1869), 21 L. T. 
351. 

2580. One co-defendant — After 


the person who hod l>een giiardUin of In her lifetime . — Ite Tobin. C^iok r, 
the infant heirs of intestate, he having Tobin (1873L 0 P. R. 40 ; 9 (\ L. .1, 
also Ijeen solr. for the adminlntratrlx N. S. 191.— CAN. 


willing to administer the estate, 
which was insolvent. The ct. therefore 
appointed as administrator ad litem 
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Sect. 12. — Special and limited grants of adminiaira- 
iion: Sub-sect. 10, 2)., j&., F. & Q.; sub-sect. 

hearing & before decree.] — Where, after the hear- 
ing of a cause, but before the decree was entered, 
it was discovered that deft, had died abroad 
intestate before the hearing, & had no personal 
representative, a statement was inserted in the 
decree under Chancery Amendment Act, 1852 
(c. 86), s. 44, that the ct. proceeded in the absence 
of any personal representative of deft. — ROckbr 
V. SCHOLEFTELD (1862), 1 NewRep. 180 ; 7 L. T. 504. 

2581. One eo-tnistee — After decree 

for account & certificate.] — Moore v. Morris, No. 
2485, ante. 

2532. Action by equitable mortgagee on 

life policy — No equitable assignment.] — S. having 
effected two policies on his life for the purpose, as 
he expressly informed the assurance co., of enabling 
him to give 0. a security for a debt which exceeded 
the amount of the policies, deposited them with C., 
at the same time asking him by letter to instruct his 
C.’s solr. “ to prepare the necessary assignment.** 
0., however, never took any assignment. S. died 
insolvent, having made a will appointing exors., 
but no representation was taken out of his estate. 
C. then gave the co. notice in writing of the death, 
& that he held the policies as security for his debt, 
& the co. acknowledged the receipt of the notice in 
the terms of 80 & 31 Viet. c. 144, s. 0. Proper 
evidence of S.’s death having been subsequently 
produced to the co., they wrote to C. that the claim 
under the policies would be paid at the expiration 
of three months, but that the assent of S.’s legal 
personal representative would be required before 
settlement. After the expiration of the three 
months C., being unable to obtain payment of the 
policy moneys, although his debt was admitted 
by S.’s exors., & he offered the co. an indemnity, 
brought an action for that purpose against the co., 
insisting tliat S.’s deposit & letter constituted an 
equitable assignment of the policies within 30 & 31 
Vict. c. 144, s. 0, therefore enabled him to give 
a valid discharge for the moneys : — Held : (1 ) there 
had been no equitable assignment of the policies 
within the Act, & the co. were justified in refusing 
to pay him in the absence of S.’s legal personal 
representative ; (2) payment of the pcSicy moneys 
should be made to pltf. after deducting the co.’s 
costs, the legal personal representative being 
dispensed with under the power given to the ct. by 
Chancery Amendment Act, 1852 (c. 80), s. 44 ; 


(3) also pavmeni should be made by the co. of 
interest at 4 per cent, from the day which had been 
fixed by them for the payment of the principal. — 


OROSSI 4 ET V. City op Glasgow Life Assurance 
Co. (1870), 4 Ch. D. 421 ; 40 L. J. Ch. 65 ; 30 
L. T. 285 ; 25 W. R. 204. 

Annotations: — As to (2) FoUd. Webster v. British Empire 
Mutual Life Ajssoe. (1880). 15 Ch. I). 1G9. Oonfd. Curtlus 
r. Caledonian Fire & Life Inaoe. (1881), 51 L. J. Ch. 80. 
As to (8) Oomd. Webster r. British Empire Mutual Life 
OP,,., lie Hosier’s Trusts 

(1877), 37 L. T. 426. 

E. Effect of Grant. 

2583. On lights of persons entitled to general 
grant — ^Rlght to ossterorum grant.] — ^An adminis- 
tration, limited to substantiate proceedings in 
Chancery, which was decreed, on the next of kin 
being cited A; after due inquiries for a will, & was 


long after, directed to be redelivered out, & the 
exors. who might have taken a eceterorum probate 
condemned in costs. — ^Harris & Wiggins v, 
Milburn (1828), 2 Hag. Ecc. 62 ; 162 E. R. 786. 
Anmotationa : — Ck>BSd. In the Goods of Currey (1846), 5 

Notes of Gases, 54. Bsfd. Davis v. Chanter (1848), 2 

Ph. 545 ; Dowdeswell v. Dowdeswell (1878), 38 L. T. 888 . 

Mentd. Faulkner v. Daniel (1843), 3 Hare, 199 ; Hewson v. 

SheUey, [1915] 2 Ch. 13. 

2684, .] — In the Goods of CuRRBY, 

No. 1218, ante. 

2585. .] — ^A. covenanted with a person to 

pay £500 for the benefit of J. & R., & aiterwards 
died. In order to obtain payment of that sum 
a suit was instituted by J. & R. against the devisees 
of the real estate of A., & against D., who was the 
personal representative of the covenantee, & who 
had also procured a grant of letters of administra- 
tion to the effects of A., limited for the purposes 
of this suit. The objection, that there was not a 
sufficient representation to the estate of A. was 
held good, the ct. being of opinion that general 
letters of administration might have been procured 
by pltfs. — Robinson v. Bell (1847), 1 De G. & 
Sm. 030 ; 17 L. J. Ch. 3 ; 10 L. T. O. S. 203 ; 11 
Jur. 1049 ; 63 E. R. 1227. 

Annotations: — ^Bsfd. Johunton v. Hodgens (1873), 21 W. R. 

779 ; Dowdeswell v. Dowdeswell (1878), 9 Ch. D. 294. 

2586. Whether right to receive funds Included.] — 

Brant v. King (1829), cited 2 Ph. at p. 551. 
Annotations: — ^Reld. Faulkner v. Daniel (1843), 3 Hare, 

199 ; Davis v. Chanter (1848), 2 Ph. 545. 

2537. Decree against administrator ad 

litem binds general representative.] — The grant of 
letters of administration ad litem makes the grantee 
complete representative of the estate to the extent 
of the authority which the letters purport to 
confer, & a decree obtained against such grantee 
is therefore binding upon any one who may after- 
wards take out general administration to the 
estate. — Davis v. Chanter (1848), 2 Ph. 545 ; 15 
Sim. 300 ; 17 L. J. Ch. 297 ; 10 L. T. O. S. 477 ; 
41 E. R. 1054, L. C. ; revsg. (1840), 15 Sim. 93. 
Annotations: — ^Diftd. Groves v. Lane (1852), 16 Jur. 1061. 

Oonid. Dowdeswell v. Dowdeswell (1878), 9 C7h. D. 294. 

ReU. Hunt V. Peacock (1847), 16 L. J. Ch. 497 ; Robinson 

V. Bell (1847), 1 De G. & Sm. 630; Asbmall v. Wood 

(1855), 25 L. J. Ch. 23 ; Maclean Sc Maclean v. Dawson 

(1859), 1 Bw. Sc Tr. 425. 

2588. .] — Moneys found due to the estate 

of a deceased person will not be paid over to the 
i*epresentative appointed under 15 & 10 Vict. c. 86, 
s. 44, but will be carried over to a separate account. 
— Byam V. Sutton (1855), 19 Beav. 040 ; 52 E. R. 
601. 

2539. .] — In the Goods of Dodgson, No. 

2503, ante. 

2540. Whether sufficient representation to de- 
ceased.] — Robinson v. Bell, No. 2535, ante. 

2541. .] — ^Administration ad litem lield 

sufficient to represent testator’s estates in a suit 
seeking to establish a specific lien on his shares in 
a co., which had been possessed by defts., his 
Scottish exors. Sc residuary legatees. Sc who had 
received assets more than sufficient to answer all 
claims on testator’s estate. — Maclean v. Dawson 
(No. 3) (1869), 27 Beav. 369 ; 33 L. T. O. S. 312 ; 
6 Jur. N. S. 1091 ; 64 E. R. 146. 

2542. .] — In a suit against the surviving 

trustee of a settlement to make him personally 
liable for part of the trust funds, which he alleged 
had been received by the deceased tenants for 
life, who were unrepresented before the ct. : — 
HM : administration to their estates limited to 


FART II. SECT. 18, SUB-SECT. 10.— E. 

8586 I. Whither right to receive funds 
included.}— Attn judsment for pltf., 
deft. hsTins died, pltf. wse Appointed 
receiver of the intereet of deft, in an 


estate ; another person was appointed 
administrator ad litem of dett.*s estate 
Sc added as a deft. Afterwards, 
administration of deft, was granted by 
a surrogate et. to a trusts 00 . , — Held : 


the property to which deft, was entitled 
at the time of his death never vested 
in the administrator ad Kiem, but 
vested in the 00 . — ^MoLkan v. Alubn 
(1806), 18 P. R. 855.--CAN. 
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the purposes of the suit was a sufficient repre* 
sentation, &i a general administration was not 
necessary. — ^Williams v. Aixbn (1862), 4 De G. P. 
&J. 71; 31 L. J, Ch. 650 ; 6 L. T. 313 ; 10 W. R. 
512 ; 46 E. B. 1110, L. JJ. 

AnnotaHon: — ^Befd. Dowdeswcll v, DowdosvrcU (1878), 0 

Ch. D. 294. 

2543 . ,] — Jud. Act has not altered the 

former practice of the Ch. Ct., which required that 
for the purpose of general administration of an 
intestate’s estate a general administrator must be 
before the Ct. Where, therefore, A. commenced 
a suit to administer an intestate’s estate, claiming 
to be the sole next of kin of intestate & alleging 
that intestate’s estate had been improperly 
distributed amount his illegitimate children : — 
Held : an administrator ad litem appointed by 
the Probate Div. for the puipose of being made a 
party to the suit to substantiate the proceedings 
therein, did not sufficiently represent intestate’s 
estate for the purposes of the suit. — D owdkswell 
V. Dowdeswell (1878), 9 Ch. 1). 294 ; 48 L. J. Ch. 
23 ; 38 L. T. 828 ; 27 W. R. 241, C. A. 

2544. In action for account against de- 

ceased^s executors.] — A bill was filed against the 
Scottish exors. of a domiciled Scotsman, to set 
aside a sale to their t<^stator of sliares in a Scottish 
eo., & to make them account for the dividends 
received by testator thereon : — Held : (1) the suit 
could not proceed in the absence of a legal personal 
rc*presentative of the testator, duly constituted 
in England ; (2) the objection could not bo re- 
moved by appointing a person to r(*present tin* 
estate under 15 & 10 Viet. c. 80, s. 44 . — Maci.ican 
r. Dawson (No. 1) (1859), 27 Beav. 21 ; 33 

L. T. O. S. 312 ; 5 Jur. N. H. 1091 ; 7 W. H. 351 ; 
51 E. K. 8. 

2545. Foreclosure proceedings — Deceased 

mortgagor.! — Aylward v. Lewis, No. 2508, ante. 

2546. Whether administrator to be added as 

defendant.]-~NKAL v. Barrett, 11887] W. N. 88. 

2547. How far binding.] — ’ riien there are cer- 
tain special ordc^rs, such as K. S, (\, Ord. 10, r. 40, 
which applies to the case of a deceased person 
interested who has no representative, & empowers 
the ct. or a judge either to proceed in his aosence, 
or to appoint some one to represent his estaU'. 
As 1 read this rule, it is only when some one has 
been appointed to represent the estate of the 
dt^ccased person, that such estate can bo bound. 
“ The order so made," in the lattAsr part of the 
rule, obviously means the order appointing a 
person to represent the estato (Kay, J.).- May 
V. Newton (1887), 34 Ch. D. 347 ; 50 L. J. <;h. 
313 ; 50 L. T. 140 ; 35 W. K. 303. 

F. Form of Consequent Orders. 

2548. In general.] — When an order is made 
under R. 8. C., Ord. 16, r. 40, it should appear on 
the face of the order, to render it binding on the 
estate of a deceased person, either that the ct., 
liaving liad its attention called to tliis point, has 
dispensed with the legal personal representative 
of the deceased person interested in the matter, 
or has appointed some person to represent the 
estate . — Re Richerson, Scales v. Hbyhoe (No. 2), 
(1893] 3 Ch. 146 ; 62 L. J. Ch. 708 ; 60 L. T. 590 ; 
41 W. R. 583 : 37 Sol. Jo. 660 ; 3 R. 643. 
AnnsiaiUms Ksaid. Be Tate, Williamson v. Gilpin, (1914] 

8 Ch. 182 ; Re Stanley’s Settlmt. Maddooks v. Andrews, 

[1916] 2 Ch. 60. 

2548. Where representation dispensed with.] — 

ROcker V. ScHOLEFiELD, No. 2530, ante. 


2560. .] — CROssLEnr v. City op Qiasoow 

Life Assurance Co., No. 2532, ante. 

2551. .] — The order must express that the 

ct. thought fit under the circumstances to proceed 
with the hearing of the cause up to the present 
further consideration in the absence of any such 
legal personal representative (Hali., V.-C.). — 
Hobbs v. Reid, [1876] W. N. 95. 

2552. Where representation not dispensed with.] 
— Peat v. Gott, [1885] W. N. 46. 

O. Citation or Notice. 

2553. Who must be cited — Next of kin — Not 
easily ascertainable.] — The bcneOcial inten^st of the 
property is in the next of kin, the regular course 
would be to cite tliem by a personal service ; but 
deceased was a fort>igner, it does not seem easy 
to ascertain where they an*, delay would b<^ 
injurious to the pn)eeodings in (7iancery {per 
Cur.). — Lindsay v. Godmond (1841), 5 Jur. 1137. 

2554. ,] — Order made under 15 & 10 

Viet. c. 86, 8. 44, in a cnnlit-or’s suit for t he appoint- 
ment of a person to repn^sent deceased debtor 
under an annuity deed, when^ tli<*iv was no such 
represemtativo, upon a motion supporU^d by an 
atTidavit that afttT payment of incumbrances out 
of the pn:>coeds of the sale, no surplus would be 
left, Hd upon notice being given to di^btor’s next, 
of kin who were entitled to take out administra- 
tions. — D avies v. Boulcott (1860), 1 Drew. At 
8m. 23 ; 8 W. U. 200 ; 02 E. H. 280. 

2555. Notice of order under R. S. C., Ord. 16, 
r. 46— By advertisement.] - Scoti' r. Htreatham At 
General Khtateh (’o., Ltd., |1801| \V. N. 153, 


8i;n-sE('T. 11 . —Grants Tjmited to Rpecipio 
JOpeects. 

See, note, Hupreme (’ourt of Judical-urt^ ((^on* 
solidation) Act, 1925 (c. 49), s. 100. 

A. In General. 

See, now, Probato HuUfS ( Non-( Jontentious), r, 29 ; 
Non-C’ontcmtious Probate Hules, 1925, r. 1 19. 

2556. Jurisdiction of court to nrant — Whether 
to part of debt.] — Administration oiU.’s goods may 
be granted to wife or next of kin, or of part to one. 
At paH to the other ; but administration of wife’s 
goods must, be granted to the husband. Adminis- 
tration cannot lx? granted of part of entire debt, 
part to on(% At pai*t anotluir. — Fawthy v. 
Fawtry (1092), 1 8alk. 30; 91 K. R. 38; sub 
norn. Fortrk r. Fortre, Holt, K. B. 42 ; Hliow. 
351. 

2557. .] — CoswALL V. Morgan (1728), 2 

IjOO, 571 ; 101 K. R. 443. 

2658. .] — In the Goods of Cubrey, No. 1218, 

ante, 

2559. Right Of general representative to surplus 
— After claims satisfied.] — Eameh v. Ha(!on, No. 
2440, ante, 

B, When granted. 

2560. Strong grounds necessary.) — In the Goods 
of Watth, No, 2239, ante. 

2561. Legacy only remaining undistributed.]-- 

In the Goods oj Biou, Indigent Blind School At 
Westminster Hospital v. Flack, No, 2167, 
ante, 

2562. Claimant under FaUl Accidents Act, 
1846 (c. 98), abroad.] — In the Goods of Williams, 
No. 2498, ante. 


PART 11. SECT. 12, SUMECT. 11.— A. 

•. JwrimkUiUm of court to grant — 
When partial intestacy .] — Act No. 2S0, 


authorising the grant of a rule to 
administer undevised real estate, is 
applicable to a partial intestacy Sc in 
such case a rule will be granted varied 


in form from that given in the schedule 
to the Act BO as to meet the particular 
case.— /fe MrxmK (1806), 3 W. W. St 
A»B. 77.— AUS. 
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Sect, 12. — Special and limited grants o} administra* 
iion: SvJb^Bect 11, C., D,&E,; svb-sect, 12 .] 

2563. Creditor Insuring life of debtor — Policy 
made payable to representatives of deceased.] — 

J*ATTE 80 N r. JIUNTKR, No. 2589, post 

2564. On death of trustee — Where no repre- 
sentative.] - Prog V, (’flAMBERLAIN, No. 2598, 
2 ) 08 t., 

2565. Assets of deceased apart form appointed 
fund negligible.] — Where the person entitled to 
a general grant of administration with the will 
annexed was also an appointee by tlie same will 
to a fund of £2,000 in settlement, & the general 
estate of iostatrix, who died insolvent, did not 
amount to £5, the ct. declined to make a limited 
grant to the appointee on the suggestion that, by 
taking a general grant, he rendered himself liable 
to be harassed with actions by testatrix’s creditors. 
— Jn the Goods of Somerset (Lady) (1867), L. K. 
1 P. & D. 350. 

2566. Deceased possessed of realty dying with- 
out heirs.]-— 7n the Goods o/Bat.d (1902), 47 Sol. Jo. 
129. 

See, generally, Descent, Vol. XVIII., pp. 31, 32. 


C. In respect of What Assets, 

2567. Trust funds — Annuity secured by deed.]— 

A sum liad been invested a deed executed for 
the purpose of securing an annuity. The trustees 
were all dead. The surviving exor. of the sur- 
viving trustee refused to take probate, or execute 
a proxy of consent, so as to enable the annuitant 
to take administration with tlie will annexed. 
Administration, limited to the receipt of the 
annuity, was granted to the annuitant.— 7n the 
Goods of Wright (1848), 11 L. T. O. S. 47 ; 12 
Jur. 232. 

2568. Limited to Interest of grantee — 

Unless other beneficiaries consent.]— The ct. will 
grant letters of administration to a cestui que trust 
of a trust fund, limited to that fund, when the 
trustee in whose name the fund stands is dead & 
is without a personal representative, the paHies 
entitled to represent deceased trustee having been 
first cited. When there are several paHies in- 
terested in the fund, the grant will be limited to 
tlie interest of the cestui que trust making the 
application, unless the other ccstuis que . trust 
n^isent to the grant extending to their respective 
interests. — Pecjg v, (hiAMHERLAiN (1860), 1 Sw. & 
Tr. 527 ; 2 L. T. 25 ; 8 W. K. 273 ; 164 E. K. 844. 

Antwtati(mM :~] PoM , In iltr (ioodn of HutclIfTe, |18»SM P. 

no. Reid. 7n the Goods of Kingr^wll (1800), 81 L. T. 461. 

-,,2669. Appointed by deceased tenant for 

life — Discretionary grant under Court of Probate 
Act, 1857 (c. 77), s. 73.] — In the Goods of Price, 
No. 1869, ante, 

2670. Beneficiary absolutely entitled to 

corpus of fund.] — Wliei’e a cestui que trust of a 
certain fund, after the death of her trustee of 
another person who had been appointed c»xor. 
under the will of the trustee, became absolutely 
entitled to the corpus of the fund, the ct., with the 
consent of all persons interested in the estate, made 
a grant to the cestui q%ie trust to the estate of her 
trustee, limited to the fund in question. — In the 
Goods of Katclippe, [1899] P. 110 ; 68 1^. J. P 
47 ; 80 L. T. 170. 

2571. Outstanding term of years— Satisfied term.] 

— The ct. will not enforce a monition to transmit 


the original will proved in an inferior jurisdiction, 
where deceased died, but will grant a limited 
administration to assign a satisfied term situate 
in another diocese. — Crosley v, Sudbury (Arch- 
deacon) (1815), 3 Ilag. Ecc. 197 ; 162 E. R. 1129. 

2572. Mortgage by sub-demise.] — In the 

Goods of Kingwedl, No. 2597, post, 

2573. Property assigned by deceased — ^Trades- 
man’s book debts.] — Letters of administration 
granted to the assignee of deceased tradesman, 
limited to the book debts specified in the deed of 
assignment. — In the Goods of Dixson (1864), 10 
Jur. N. S. 854. 

2574. For benefit of creditors — No formal 

conveyance.] — Testator died insolvent, having 
some few years before executed a deed of assign- 
ment for the benefit of his creditors. His exors. 
renounced, & no one interested under the will 
would apply for a grant of administration with the 
will annexed. A personal representative was 
required for the purpose of conveying certain 
leaseholds to the trustee of the deed of assignment. 
The ct. made a grant of administration to tjie 
trustee or his nominee, limited to the property 
to be conveyed, but ordered that the grant should 
be made with the will annexed. — In the Goods of 
Butler, [1898] P. 9 ; 67 L. J. P. 15 ; 77 L. T. 
376 ; 46 W. R. 445. 

2575. Assets subject to exceptions — Shares of 
residuary beneficiaries missing or abroad.]— Where 
there are several parties entitled to shares in the 
residuary estate of deceased, one of whom is 
abroad, has not been heard of for many years, 
&; another is a minor, also abroad, & not likely 
soon to return, it is the practice of the ct., on 
consent of the other interested parties, to grant 
an administration limited to a sum exclusive of 
those two shares. — Shoosmith v. Sawyer, In the 
Goods of Lansdell (1845), 9 Jur. 143. 

2676. Property appointed by will— Will 

revoked as to testator’s own property.] — The will 
of A., by which he exercised a power of appoint- 
ment & also disposed of liis own personal estate, 
having been, as to his own estate, revoked by his 
subsequent marriage, the ct. granted letters of 
administration of his effects, save as to such of 
them as he was entitled to appoint by will. — In the 
Goods 0/ Mason (1860), 30 L. J. P. M. & A. 168. 

2577. Property within Jurisdiction undisposed of 
by will— English testator dying abroad— WiU confined 
to property abroad.]— A domiciled British subject 
dying in Norway, having made a will, purporting 
to be limited to his propei*ty in Norway, testator 
iiaving property likewise in this country, under 
which his effects in Norway had been administered, 
the ct. granted a decree citing the legatees in sucli 
will to show cause why administration limited 
to the effects in this country should not be granted 
to a next of kin. — 7n the Goods of Howard (1847), 
6 Notes of Oases, 616. 

2578. Property specifically disposed of by will — 
Affidavits that testator possessed no other pro- 
perty.] — In the Goods o/ Watson, No. 2181, ante, 

2579. Assets transmitted by foreign adminis- 
trator — ^Deceased dying abroad — Discretionary 
grant under Court of Probate Act, 1857 (c. 77), 
s. 73.] — In the Goods of Hughes, No. 1868, ante, 

2580. English assets of deceased domiciled 
abroad — Passing under decree of forel^ court.] — 
A., a native of Ac domiciled in Persia, made ^ 


PART II. SECT. 18, SUB-SECT. 11.— C. 

f. Trust funds — Subfeet^matter of 
jJOMw of appoinImeni.y-Vflieto a 
reHlduary gift- was a good aupointmont. 
of truNt inoneyn probate lu common 


form wa« Povokod. &. liberty given i 
the legatee to apply for a grai 
limited to the real estate & tru 
moneys, the subleet-matter of tl 
power of appointment. — M urray 
UHAMl*KKNOWNK, 119611 2 1, It. 23^ 


a.'i I. L. T. 68.— IR. 


g. Deceased a foreianer domiciled 
abroad — Limitai to chattels real in 
Ireland,] — An American subject 
doiiiicUed Sc resident In America aied 
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duly executed his will according to Persian law. 
By the law of Persia, which does not recognise the 
principle of representation of the estate of a 
deceased person, his will as well as all liis property 
is taken possession of by the ct., having exclusive 
jurisdiction in matters of wills, inheritance & 
succession. This ct. is composed of ecclesiastics 
called “ Moojaieheds,” It is presided over by one 
of the body, styled the Superior Beligious Head & 
Highest Authority, &; his decrees are irrevocable. 
Neither the original nor any copy of the will is 
allowed to go out of the possession of the ct. The 
contents of the will are published by the ct. in 
the presence of the persons, legatees &: lieirs, 
interested in the property of deceased, &; a docu- 
ment is given to each, certifying the portion of 
the property to which he is entitled. Testator 
died possessed of certain property, funds standing 
in his name in the books of the Bank of England, 
& this property was appointed to B., his eldest son, 
by the Superior Religious Head, who gave a docu- 
ment under his hand seal certifying that fact : 
The ct. granted to the duly appointed attorney 
of B. letters of administration, with the decree of 
the Persian Court annexed, limited to the property 
specified in the decree. — In the GoodA of Dost Ata” 
Khan (1880), 0 P. 1). 0; 49 L. ,T. P. 78; 29 
W. R. 80. 

2581. Allen enemy — Discretionary grant 

under Court of Probate Act, 1857 (c. 77), s. 73. | — 

In the Estate, of Bluhm, No. 1872, ante* 

2582. .] — In the Estate of May, 

In the Goods o/Busciie, No. 1878, ante. 

2583. Property of married woman — Grant to 
husband — Limited to property of which she could 
not dispose of by will— By law of domicil.]— /n the 
Goods of Donovan, N(». 1281, ante. 

2584. Marriage before Married 

Women’s Property Act, 1882 (c. 75).] — hi the Goods 
of Leman, No. 1280, ante. 

2585. Grant to appointee— Limited to pro- 

perty if she could dispose.] — In the Goods of Tiil^:- 
FOND, No. 1282,a?ife. 

D. To Whom granted. 

See, now. Probate Rules (Non-Contentious), r. 30 ; 
Xon-(>ontentious Probate Rules 1925, r. 80. 

2586. Beneficiary — Entitled by foreign law — 
Though minor.] — Administration limited to receipt 
of dividends in the English funds granted to a 
minor residuary legatee, the wife of a minor, both 
subjects of resident in, Portugal, on a certifi- 
cate being produced, tliat by the law of Portugal 
she was entitled. — In the Goods of Da Citnha 
(Countess) (1828), 1 Hag. Ecc. 2.87 ; 102 E. R. 
570. 

Annuiatinns : — CoDSd. In Ute Oottds of Earl (18G7), 1.. Tt. 1 

V. ISC V. 460. Befd. In ilte Um»d8 of Veifru (1802), 32 

L. J. P. M. & A. 9. 

2587. .] — In the Goods of Dost At A” 

Khan, No. 2580, ante. 

2588. Legacy sole assets remaining un- 

distributed.] — In the Goods of Biou, Indigent 
Bund School k, Westminster Hospital v, 
h^.ACK, No. 2107, ante. 

2589. Whether to person entitled to general 
grant — Discretion of court.] — The ct. may, if it 
think fit, depart from the usual practice of not 
granting limited administration to a i^rson entitled 
to a general grant. The district registrars are, by 
the i^es, bound to adhere to such practice. A., 
a creditor, insured the life of his debtor, but the 
policy having by mistake been made payable to 


the representatives of deceased, the ct. granted 
administration to A. limited to the poliev. — 
Pattbson r. Hunter (1800), 80 L, ,1. P. M. & A. 
272. 

Annotation : — FoUd. In the Efiiatv of Voii Brentano, [19111 

P. 172. 

2590. Whether to assignee of official assignee in 
bankruptcy — Or assignee of assignee.] — In the 
Goods of Coles, Macnin v. Coles, No. 1088, ante. 

2591. Trustee in bankruptcy of beneficial owner.] 
— In the Goods o/ Agnese, No. 2245, ante. 

2592. Controller of clearing house for enemy 
debts — Deceased enemy alien.] — In the Estate of 
Bluhm, No. 1872, ante. 

2593. .]— /r the Estate of May, In 

the Goods of Busche, No. 1878, ante. 

E. Necessity for Citation or Notice. 

2594. Representative of residuary legatee — No 
claim to legacy for many years.] — In the Goods of 
Steadman, No. 2240, ante. 

2595. Persons entitled to annuity —Limited grant 
to nominee.] — Administration of intestate's 
effects, limited to an annuity of which ho was 
sole surviving trustee, the parties cmtitled being 
abroad, granted to the nominee of the annuitant, 
without personal 8f»rvice. — Ridley v. Wkathrr- 
LEY (1848), 9 Notes of Cases, 20.8. 

2596. Executors & residuary legatee of trustee — 
Limited grant to oestui que trust.] — A trust fund 
in England, over whieli a widow had a power of 
appointment, was given by her to her son. The 
trustee of thc^ fund died in iredand, A ailministra* 
tion to his estate was takf*n out in iredand by a 
creditor, the f'xor. k iH'siduary legat^^es named in 
his will having i*onouncod. The ct. refused to 
grant administration in li^ngland, limited to the 
trust fund, to a nominee of tl»e cestui que trust ^ 
without notice t»o ih(‘ exors, k residuary legatee's 
of the trusbK*. — In the Goods of IvKARNKY (1800), 
24 .1. P. 471. 

2597. Next of kin of mortgagor of leaseholds by 
sub-demise — Limited grant In respect of outstanding 
term.] — A h'ssec* of certain promiscis mortgaged 
them by subdemise for the residue of the terni 
less the last day which lie covenanted to hold in 
trust for the mtgee. The mtgee^. entered into 
possession of the premise's. Tiie mtgor. eliod in- 
testate k insolvemt. The intgoe. assigned his 
interest in the premises. The assigne.'e de.'Hireul t<o 
surrender his interest, but dilTicultic's aix>8(5 from 
the c'xistence of the outstanding day. The 
assignee applied for aelministration of t-hc' c^stale 
of the mtgor., limited to tiio outstanding day 
Held : on proof of due f!itation of the next of kin. 
the grant might be made as asked for. - / n thr 
Goods o/Kinowkll (1899), 81 L. T. 401. 

2598. Next of kin— Grant to sole beneficiary 
named in will.] — In the Goods of Baldwin, N(». 
1988, ante. 


Sub-sect. 12. — Grants liiMiTED in Time. 

Sae, now. Supremo Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 100. 

2599. Where provisional executor appointed by 
competent foreign court.] — The Ct. of I^robate will 
make a grant to a provisional exor., appointed by 
the proper ct., of the domicil of deceased, but it 
will limit it for such time as the appointment by 
the ct. of domicil remains unrescinded k in force. — 
In the Goods o/ Steioerwald (1804), 10 Jur. N. S. 
1.59. 


there iiit43«tate. lettviax prupertv in 
America Sc chatfelM real in Ireland. 
The property in Anierela havinsr TK*<*n 


admiaifftered by an official adininiit- 
trator appointed by the American 
adaiinUtratfnn wan irranted to one of 


deceaHed’ri next of kin, llmlUfd to the 
ehatUtix real in Ireland . — In the fltnntM 
ofdHAY (I9(il), 36 I. L. T. 210.— IR. 
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Executors aito Administratoes. 


Sect, 12. — Special and limited grants of administra- 
tion: Svb-sect, 12. Sect. 18: Sub-sects. 1, 2 
8, A., B. C.] 

2600. Where existence of will uncertain.]-— 

Administration decreed to a widow till a will 
should appear, in preference to the grant of a 
simple administration to a brother. — Li^oyd v. 
Lloyd (1766), 2 Lee, 321 ; 161 E. li. 365. 

2601. Where original will not available— Grant 
until will or authentic copy produced.] — In the 
Goods of Bioboo (1 825), 2 Add. 461 ; 162 E. B. 363. 

2602. .] — The original will being lost & no 

copy in existence a limited administration with 
the will, contained in an affidavit, annexed 
granted to the widow, as extrix. & residuary legatee 
for life on her giving justifying security. — Val- 
i^N(’E V. Vallance (1828), 1 Hag. Ecc. 693 ; 162 
E. B. 721. 

2603. Original lost after testator’s death.] — 

A will, in existence after testator’s death, being 
accidentally lost Hi, the contents unknown, ad- 
ministration limited till the will be found granted, 
on justifying securities, to the widow alone with a 
minor daughter entitled in distribution . — In the 
Goods of Campbell (1829), 2 Hag. Ecc. 555 ; 162 
E. B. 956. 

j4nnotaHimM .—Retd. In the Oondft of Writflit, [1893] P. 21 ; 

JJowHon V. Sbelley, 11914] 2 Ch. 13. 

2604. Will stated to have been accidentally 

destroyed — No evidence of contents.] — On an 

application for a grant of administration until a 
lost will could be found, it appeared that testator 
had duly executed a will, but that it could not be 
found after his death, & his widow, who refused 
to attend, & be examined as to its contents, having 
stated that it had been accidentally destroyed, 
there was no evidence as to its contcmts : — Held : 
a grant* of administration of the estate & olTects 
of deceasiid might bo made to the only son, with 
the conscmt of the other next of kin, limit/t^d to 
dealing with certain specified iiroperty, until sucli 
time as the will might be forthcoming.— /n the 
Goods of WUTGHT, [1893] V. 21 ; 62 L. J. l\ 31 ; 
68 lu T. 25 ; 41 W. B.. 318 ; 1 B. 476. 

Annotation r-iSLM. TIewsoii v. Sholloy, [1914] 2 Ch. 13. 

2605. Will In custody of foreign court.] — 

Even where a will is in the possession of a foreign 
ct. merely for puri)oses of custody iSi not for 
purposes of probate, the ct. liero will not admit a 
notarial copy to jirobato, but will require the 
original will or a copy authenticated by the 
foreign ct. 

I will make a grant ad volligendn to appet. till 
the original will or an exemplification can be 
brought in (Jeune, P.).— in the Goods of Brown 
(1899), 80 J.. T. 860. 

2606. Grant limited until foreign judicial adminis- 
trator obtains administration — Right to hand over 
assets — Although administration not obtained.] — 
1)E ViBSCA V. liUBBOCK, No. 2439, ante. 

Administration durante mlnore estate.] — Sec 
Sub-sect. 8, ante. 

Administration durante absentlft.] — See Sub- 
sect. 4, ante. 

Administration durante dementU.]— Sub- 
sect. 6, ante. 

Administration ad oolUgenda bona.]— <900 Sub- 
sect. 9, ante. 


Sect. 13.— THE ADMINISIIUTOR’S BOND. 

Sub-sect. 1. — Nbcbssitt for. 

See, now. Administration of Justice Act, 102.5 
(c. 28), 8. 24 (1), (6) ; Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 167. 

2607. General rule.] — The ct. has no power under 
any circumstances to dispense with an administra- 
tion bond. 

Where security had already been given by 
appet. as committee in lunacy, the ct. required 
a bond for one-fourth of the property, with two 
sureties, each in one-half the amount . — In the 
Goods o/Powis (1864), 34 L. J. P. M. & A. 66. 

2608. Particular Instances — Public trustee.] — 
In the Estate of Woolley, No. 1906, ante. 

2609. Attorney of foreign Sovereign.] — 

Where a grant of letters of administration was 
made to the attorney of a reigning sovereign of an 
estate in this country of a deceased foreign 
sovereign, the ct. (1) refused to dispense with a 
bond by the grantee [(2) but dispensed with 
sureties ]. — In the Estate of H.M. Chulalongkorn, 
King op Siam (1912), 107 L. T. 589 ; 29 T. L. B. 
40 ; 67 Sol. Jo. 61. 

2610. Joint administration pendente Ute.] — 

In an administration penderde Ute limited to 
recover certain sums & granted jointly to the 
nominees of the two parties the ct. will not 
dispense with a joint bond. — Stanley v, Bernes 
(1828), 1 Hag. Ecc. 221 ; 162 E. B. 564. 


Sub-sect. 2. — Parties to Bond. 

See, now. Administration of Justice Act, 1925 
(c. 28), s. 24 (1); W N. [1925] 283; Supreme 
(."ourt of Judicature (Consolidation) Act, 1925 
49), s. 167 (1). 

2611. Person other than administrator.] — Where 
a married woman is entitled to administration, & 
the husband refuses to join in the administration 
bond, or to assist his wife in obtaining the adminis- 
tration, the ct. will grant the administration to her, 
allowing a third person to execute the bond for 
her . — In the Goods of Sutherland (1862), 4 
Sw. & Tr. 189 ; 31 L. j. P. M. & A. 126 ; 26 J. P. 
619 ; 8 Jur. N. S. 465 ; 164 E. K. 1489. 

AnnoUition Apld. In the Goods of Ross (1877), 2 P. D. 274. 

2612. Assets accruing while administrator 

abroad.] — A. having taken out administration to 
tlio goods of deceased went abroad. Subse- 
quently under an order of the Ct. of Ch., a con- 
siderable sum became payable to the estat-e of 
deceased, & of his brotht‘r & sister, who werci also 
deceased. 3’he order could not be passed & entered 
until the additional duty on these estates had been 
paid. In the absence of the administrator, who 
was in Japan, the ct. allowed another person to 
file an affidavit as to tlie inci'eose of property, & 
to execute the bond to cover the increased duty 
in the places of the administrator, with two sureties, 
on tlie understanding that, as soon as possible, 
the administrator should execute a similar bond. — 
In the Goods of Boss (1877), 2 P. D. 274 ; 46 
L. J. P. 57 ; 42 J. P. 8 ; 25 W. B. 808. 

2613. Married woman — Joinder of husband no 
longer neoessary — ^Married Women’s Property Act, 
1882.] — Since above Act, when a married woman is 
administratrix, it is not necessary that her husband 


PART II. SECT. IS, SUB-SECT. 1. 

86071. dfeneralruUt.] — ^WhereadmiiiiB- 
tration with the will annexed is granted 
to attorneys of an exor. out of the 
colony, the usual bond must be given. 
— He JoNxs* Sbtatb (1900L 81 

N. S* W. B. 35 ; 17 N. 8. W. W. N. 


860711. .1 — In all applications for 

letters of administration where there 
are infant children the administrator 
must put up the usual bond.— Kf 
LtTOllRlTA, 11919 ] 3 W. W. It 885. — 
CAN. 


h. Absence of — RebsUs presump- 
Hon that odminisiraHon onmled.}— 
Semb/le: administration, if granted, 
is not void for want of an administra- 
tion bond ; but the absence of one is a 
strong fact to lebnt a presumption 
that administration was granted. — 
Bos «. Rxap (1850), 1 All. 680.— CAN* 
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should join in the administration bond . — In the 
Goods of Aybes (1883), 8 P. D. 168 ; 62 lu J. P. 
98 ; 47 J. P. 440 ; 31 W. R. 660, 


SuB-SEcrr. 3 . — ^Terms op Bond. 

A, In General, 

Sest generally^ Court of Probate Act, 1857 (c. 77), 
s. 81 ; Administration of Justice Act, 1925 (c. 28), 
8. 24 (3) ; Supreme Court of Judicature (Consolida- 
tion) Act, 1925 (c. 49), 8. 167 (3); Non -Contentious 
Probate Rules, 1925, Sched. III. 

2614. Whether ordinary form departed from — 
Grant to attorney of person entitled.] — When a 
party entitled to administration is abroad, & has 
given a simple power of attorney to his agent in 
England to take out the administration for liis 
use &> benefit, the ct. will only grant administration 
to the agent on the same terms as it would have 
granted it to the party himself. 

The ct., on application, refused to alter the 
usual conditions of the administration bond & the 
terms of the ordinary administration oath. — In tlic 
Goods of Goldsbohougii (1859), 1 Sw. & Tr. 295 ; 

5 Jur. N. S. 417 ; 7 W. R. 375 ; 164 E. K. 736. 

2615. Whether court will alter — ^After bond 
executed.] — In the Goods of Brackenbuhy, No. 
2617, post, 

2616. .1 — In the Goods of Belkam, 

RTriiARDKs r. Yates, No. 2964, post, 

B, As to Payment of Debts, 

2617. Right of creditor to retain — Where no 
condition to pay pro rata.] — When^ administrat ion 
has been granted to a creditor &; no application 
was inadct at the time the grant issued tJmt tlie 
administrator should pay d(*bts rat>ably, the ct. 
will not revoke such ^ant subsequently in order 
to compel such administrator to give up ids right 
to r<*tain assets suflicitmt to repay himself his own 
debt in full. For the future a creditor on taking 
out administration must, in all casf*s if i-<Mpur<»<l 
by the ct.., entor into a bond conditional to ad- 
minister the estate ratably amongst creditors of 
deceased. — In the Goods of Brackenuury (1877), 

2 P. 1). 272 ; 46 L. J. P. 42 ; 36 L, T. 744 ; 41 
J. P. 729 ; 25 W. H. <198. 

Antwtations :—'C0Ta(L. Davios r. PHiry. 11899] ] Ch. 002; 
In the (JtHida of Bclhain, lUchardOH r. YaU^s (1901), 84 
L T. 300. 

2618. Where condition not to prefer 

unduly.] —'J’Jiu personal i^epresentative may still 
retain his own debt., notwithstandifig a decree for 
administration made in a suit by other creditors, 
notwithstanding the assets out of which he seeks 
to reMn came to his hands aft<T tla? decr< 50 , A 
notwitlistandiug the present form of a creditor’s ! 
administration bond, which provides for a due 
course of administration “ ratably A proportion - 
ably & according to the priority required by law 

6 not unduly preferring his own debt or the debts 
of any other of the creditors of deceased by reason 
of being an administrator as aforesaid.” — Davies 
V, Parry, (1899J 1 Ch. 002; 68 L. J. Ch. 346; 
47 W, R. 429 ; 15 T. L. R. 186. 

^iitioto»^.*~-Consd. Crediton* Bondii (1899), 16 T. L. H. 

122. Appnn|..Ke Beiham, RichardM v, YaUm, 119011 
2 Cb. 52. Retd. Rboadcs, Ex p. Rhoades v. Offleiai 
Receiver (1899), 80 L. T. 742 ; Re Benett, Ward v, Benett, 
ri906] 1 Ch. 216. 


creditors of deceased by reason of his being an 
administrator as aforesaid, he may still retain, 
out of moneys coming to his hands or in ct. in an 
administration action by other creditors, his own 
debt as against other debts of equal degree. — Re 
Belham, Richardes r. Yates, [1901] 2 Ch. 62 ; 
70 L. J. Ch. 474 ; 84 L. T. 440 ; 40 W. R. 498 ; 
45 Sol. Jo. 424, C. A. 

Annotation .—Retd. Re Benett, Wanl v, Benett, 119061 

1 Ch. 216. 

2620. .] — In the Goods of Belham, Rich- 

ARDEs V, Yates, No. 2964, post, 

2621. Where condition not to prefer.]— 

Creditors’ Bonds (1899), 16 T. L. R. 122. 

Right of retainer generally .] — See Part IV. 
Sect. 4, post, 

C, Amount of Penalty, 

See Court of Probate Act, 1857 (c. 77), s. 82 ♦ 
Pi'obate Rules (Non-Contenlious), r. 39. 

2622. When reduced — Administrator solely en- 
titled — Penalty calculated on debts.] — A. died 
intestate, leaving his mother solely entitled in 
distribution, property under £.3,000, & debts £46. 
The ct. granted administration on the mother 
entering into a bond in the amount of £100 with 
sureties, —/n the Goods of Gent (1858), I Hw. Tr. 
.54 ; 27 L. J. P. & M. 37 ; 31 L. T. (). S. 20 ; 4 
.fur. N. S. 341 ; 6 VV. R. 460 ; 164 E. R. 626. 

2628. No debts.)— A. ditd intestate, 

h*aving B. liis only next of kin A solely entitled in 
(list ribiit ion. His personal <»state was of the value 
of about £55, iHt it seemed tiuit bo had no debts. 
B. being unable through poverty t4) obtain 
sureties to the amount of £200, the penalty of the 
requisiU^ bond, the ct;. under (^ourt of Probate 
Act, 1867 (c. 77), s. 82, reduced tiie penalty to 
£60. — In the Goods of Harrioan (1863), 32 
L. J. P. M. A A. 201 ; 27 J. P. 776. 

2624. Debts nominal.] —Where a 

testator of foreign domicil died abroad leaving 
personalty in England of considerable value 
nominal debts At liis widow had become t;he only 
person interested in liis est4i<te, the ct. reduced tln^ 
amount of the administration bond t'O the act;Ual 
amount of the emtat^j in England instead of double, 

& allowed foreign instead of English sureties to 
be accc»pted if necessary, At in tiie case of English 
suiiities allowed the amount to be made up by 
several persons. — In the Goods oj BLANK (1894), 
70 L. T. 810 ; 6 R. 563. 

2625. To nominal amount— Administra- 

tion granted for formal purpose— Release under 
settlement.] — Where letters of odministTat ion were 
granted merely to enable a personal represtmtative 
of deceased to execuU^ a formal releasi? t ;0 the 
iinistoe under a marriage s<;ttlement, the i?t. 
allowed the property to be sworn under £20 . — In 
the Goods of HtacpooLE (1H61), 2 Mw. & Tr. 316 ; 
30 L. J. P. M. & A. 191 ; 5 h, T. 140 ; 25 J. I*. 
.5,35; 164 E. R. 1017. 

2626. Assignment of legal estate 

In leaseholds.] — Where a limiti^d administration 
was granted mendy to enable the personal repre- 
sentative of deceased to assign tiie legal estate in 
certain leaseholds of the value of £6,000, which 
had been sold by the trustees, the ct. allowed the 
administrator’s bond to be In the nominal penalty 
of £200. — In the Goods o/Bowlby (1876), 45 L. J . P. 


2619. .] — Under the modem form of 100 ; 40 J. P. 632. ^ ^ 

a creditor’s administration bond, by which the ^27. Where estate partially administered— 
creditor administrator undertakes to pay the Calculated as on grant de bonis non— raough 
debts of deceased in a due course of administra- strictly oeesate grant.] — In the Goods of Fozaro, 


tion ratably A proportionably, Sc according to the No. 1237, ante, , . 

priority required by law, A not unduly preferring 2626. .] — An estat^^ liaving been partly 

his own debt or the debts of any other of the administered Sc a further bond b<»come necessary. 
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the ct. allowed the administrator to take the grant 
for the amoimt then due to the estate, & to give 
security only for double that amount. — In ihe 
Goods of Halliwell (1885), 10 P. D. 198; .54 
L. J. P. 32 ; 49 .T. P. 233 ; 33 W. K. 371. 

2629. .J — Where, after an estate had been 

partly administered, application was made for a 
grant of administration, the ct. allowed a bond 
to be given in double the amount of the unad- 
niinistered estate. — In ihe Goods of Oakey, [189(J] 
P. 7 ; 05 L. J. P. 38 ; 44 W. R. 432. 

2630. Where estate being administered in Chan- 
cery — Order for beneficiaries’ shares to be paid 
direct— Instead of to administrator.]— Where an 
estate was being administered in the Ch. Div., & 
the ct. had made an order that each individual 
share of the estate should be paid directly to the 
parties entitled, & not to the person who had 
taken out letters of administration, the judge 
made an order allowing the administratrix to give 
security for double the amount of her own beneficial 
interest only. — In the Goods of Paxton, In ihe 

o/ B en NISON (I).), In ihe Good^ o/Bennison 
(U.) (1889), 14 P. JX 40 ; 58 L. J. P. 55 ; OO L. T. 
513 ; 63 J. P. 135. 

2631. Where part of estate paid into court.] — 

The committee of a lunatic having applied for a 
grant of administration for her use & benefit, it 
appeared that the estate to be administered con- 
Bis^d of £12,000, of which all but £850 had been 

E aid into the Ch. Div., & the balance would shoit/ly 
o paid in : — Held : sureties for the administra- 
tion bond could not be dispensed with, but that 
it would be enough if the sureties enttjred into a 
bond for double the value of the estate after 
deducting tlie amount paid into the Ch. Div. 
The ct. r<»quired the bond given by the adminis- 
trator to be for the full amount. — hi Ihe Goods of 
Morius (1889), 16 P. 1). 9 ; 59 L. J. P. 10 ; 01 
L. T. 052; 38 W. K. 490. 

2632. -.] — An exor., who was also sole 

legatee, having been found to be a lunatic by 
inquisition, his committ-eo took out letters of 
administration for his use & benefit, & entered 
into a bond jointly with a guarantee society for 
double the sum of £4,509, at which the value of 
the 08 tat.(^ was then estimated. It was afterwards 
found that the estate was entitled to a furtlier 
sum of £4,492, A: a second bond was I'oquired. 
The administratrix had jiaid into ct. to t he account 
of the lunatic £0,823, retaining in her hands, after 
paying debts & testamentary expenses, £050:-- 
Held : the administratrix must enter into a bond 
without sureties in the full mmal sum of double 
the amount of the newly-aiscoverod estate. At 
then give a bond with sureties in the sum of 
£1,300, being double the outstanding amount of 
the estate. — fn the Goods of Cormack, [1891] P. 
151 ; 00 L. J. P. 90 ; 03 D. T. 710. 


Sru-sECT. 4.— Attestation op Bond. 

See Probate Rules (Non-Contentions), r. 38. 

2633. When requirements of rule dispensed with.] 
— ^An administration bond was attested by two 
witnesses, but not by the person who administered 
the oath to the administratrix, as inquired by 
r. 38. The estate being small, & the administra- 
trix resident in New South Wales, the ct. dispensed 
with the rule, Ac made the grant . — In the Goods of 
Parker (1866), L. R. 1 P. Ac D. 301 ; 30 L. J. P. Ac 
M. 26 ; 15 Ti. T. 248 ; 31 J. P, 552 ; 15 W. R. 2«2. 


Sub-sect. 6. — When Estate Sworn at Wrong 
Amount. 

2634. Estate underswom — Supplementary bond.] 

— ^Administration was taken out under £20,000 & 
the usual bond in a penalty of double that sum 
entered into. The administratrix subsequently 
received a sum of money from a bkpt. estate 
indebted to deceased which made it necessary to 
reswear the amount under £25,000. The ct., 
under Court of Probate Act, 1857 (c. 77), s. 82, 
directed the registrars of the principal registry to 
receive a separate bond in the penalty of £10,000, 
which, together with the original bond, would be 
double the amount of the sum under which the 
estate was to be resworn . — In the Goods of Weir 
(1859), 1 Sw. & Tr. 600 ; 2 L. T. 191 ; 104 E. R. 
834 ; snb nom. In the Goods of Wier, 28 L. J. P. A: 
M. 111. 

2635. Estate oversworn — ^Fresh bond taken — 
Original bond cancelled.] — Where, under a misappre- 
hension as to the value of the personal estate of 
intestate, the penalty of an administration bond 
was too large, the ct., upon the execution of a 
fresh bond in a penalty proportioned to the actual 
value of the estate, ordered the original bond to 
be delivered out of the registry to be cancelled. — 
In ihe Goods of Goold (1865), 4 Sw. & Tr. 20 ; 34 
L. J. P. M. & A. 105 ; 13 L. T. 193 ; 1 1 Jur. N. S. 
288; 164 E. R. 1422. 

Sec^ alsot Nos. 2712, 2717, post. 


SuB-BKCT. 0 . — Sureties. 

A, When Dispeiwed with. 

See, now. Administration of .Justice Act, 1925 
(c. 28), 8. 24 (7) ; Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 107 (7) ; Non- 
Contentious Probate Rules, 1925, it. 39, 114. 

2636. General rule.] — The ct, will not by reason 
of the property being large & the risk small dis- 
pense with sureties to an administration bond or 
lessen the amount to be secured. But it will allow 
the security to be made up of any number of bonds. 
— In the Goods of Earle (1885), 10 P. D. 190 ; 54 
L. J. P. 95 ; 49 J. P. 701 ; 34 W. R. 48. 
Annotation : — Folld. In the Goods of Blank (1894), 70 L. T. 
810. 


2637. S, P, In ihe Goods o/ M cGowan (1885), 10 
P. D. 197 ; 34 W. R. 48 ; sub nom, hi ihe Goods 
o/M‘Gavan, 49 J. P. 701. 

2638. Administrator — Appointed by foreign 
court.] — Qu, : whether, oven on grants of adminis- 
tration to foreigners of the property of foreigners, 
generally, the administrator is not compellable 
to give bond here in England with two sureties, 
British subjects, for the due administration of the 
effects. — Cambiaso v, Negrotto (1825), 2 Add. 
439 ; 162 E. R. 350. 

2639. Administrator in ofllciai position — Official 
solicitor.] — In the Goods of Unwin (1902), 87 
L. T. 749 ; 19 T. L. R. 91. 

2640. Solicitor of Duchy of Cornwall.] — 

In ihe Goods of Canning, Cornwall, Duchy 
(Solicitor) v. Canning, No. 1005, ante, 

2641. Official receiver In bankruptcy.] — 

Where a ^rant of administration to the estate of 
deceased intestate was made to the chief official 
receiver in bkpey. the ct. while requiring him to 
give the administration bond, dispensed with the 
usual sureties. — In the Goods of Cope (1890), 16 
P. D. 107 ; 69 L. J. P. 04 ; 62 L, T. 600 ; 38 
W. R. 688. 


Annotations : — FoUd. In the Goods of Thacker (1890), &A 
J. P. 759 ; In the Goods of Morgan (1896). 75 L. T..190 ; 
In ihe Estate of Aatbnrr (1899), 80 L. T. 296. ReU. In 
the (hiotts o/ConoUy (1896). 74 h- T. 461. 
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2642. .] — In the Goods of Knapp, In 

the Goods o/ Robins (1890), 63 L. T. 262. 

2648. .] — In the Goods of Thacker, 

No. 1841, ante, 

2644. .] — Letters of administration 

may be gifted to the trustee in bkpcy. of the 
next of kin without requiring sureties. — In the 
Estate o/ Astbury (1899), 80 L. T. 296. 

2645. .] — In a case of a grant of 

administration to an ofhcial receiver in bkpcy., 
who, as an official of the Board of Trade, had given 
security for the due performance of his duties, the 
Probate Ct. dispensed with sureties to the adminis- 
tration bond in the special circumstances of the 
case. — In the Esiaie of Oauston, [19061 P. 124 ; 
75 L. J. P. 42 ; 94 L. T. 613 ; 22 T. L. R. 247. 

2646. .] — In the Goods of Bowkun, 

No. 1842, ante, 

2647. Official solicitor — Being committee of 

estate of lunatic.] — In the Goods of Unwin (1902), 
87 L. T. 749 ; 19 T. L. R. 91. 

2648. Nominee of Board of Education.] — 

The ct. dispensed with sureties to the administra- 
tion bond where the^ person applying for adminis- 
tration was a nominee of the Board of Education. — 
In the Estate of Bkyan, Board op Education v, 
Reubell, [1906] P. 88 ; 74 L. J. P. 41 ; 92 L. T. 
426 ; 21 T. L. R. 107. 

2649. Public trustee.] — In the Estate of 

Woolley, No. 1906, ante, 

2650. Controller of clearing house for enemy 

debts.] — In the Estate o/Bluhm, No. 1872, ante, 

2651. Foreign official — Minister pleni- 

potentiary of foreign state -~On behalf of foreign 
sovereign.] — In the Estate of H.M. Cjiulalonokoun, 
Kino op Siam, No. 2ti09, ante, 

2652. Committee of lunatic appointed by foreign 
court.] — Uambiaso r. Nkorotih) (182ri), 2 Ad<i. 
439 ; 162 E. K. 356. 

2653. Where estate in safe custody — Fund being 
administered in Chancery.] — Uleverly v, (1 lad- 
dish, In the Goods of Clevp:rly, No. 839, ante, 

2654. Applicant in poverty unable to 

obtain surety.] — The ct. made an order to dispense 
with the usual sureties to an administration bond, 
to be entered into by B,, who wjis bentdlcdally 
entitled to a fund wliich had been paid into the 
Ct. of Oh., A; for which the administration was 
required, it appearing tliat B. was, in consequence 
of sickness, in great poverty, & unable to induce 
any of his i^elativesor friends to become sureties to 
the bond. — In the Goods of I)k la PARquE (1862), 
2 Sw. & Tr. 631 ; 31 L. J. P. M. A A. 199 ; 7 L. T. 
194 ; 164 E. R. 1143. 

AnnoUUUms .—Avid, In the (iotnlH of Paton. I190IJ P. 188. 

Held. In the (loads of Harrigraii (18«3), 32 L. J. P. M. A A. 

204. 

2655. Applicant gwdian of sole 

benefleiary.] — The ct. dispensed with sureties upon 
an administration bond, where tiio whole estate 
of deceased was in ct., A where appet. liad been 
appointed by the Ch. Div. guardian of an infant, 
who was the sole surviving benefleiary. — In the 
Goods of WiLCOCKs (1892), 67 1.. T. 528. 

2656. Where receiver appointed.] — In an 

estate where there were no debts, A where it 
appeared that no money could come into the 
hands of the administratrix except her own share 
in the estate, owing to the appointment of a 
receiver, who had given security. 

The ct. made an order dispensing with sureties 
to the administration bond. — In the Goods of 
Stelpox (1894), 70 L. T. 814 ; 6 R. 569. 

2657. Receipts Of administrator limited 

to personal share.]] — The administrator of an 
estate which consuts of sums standing to the 


credit of an action in the Ch. Div. may bo allowed 
to give a personal bond for due a^ninistration 
without sureties for such sums as will be paid in 
that action to other beneficiaries directly, A only 
required to give a bond with sureties for the sum 
to which he is himself entitled. — In the Goods of 
Leach (1899), 80 L. T. 170. 

2658. Effect of temporary appoint- 

ment.] — The ct. declined to dispense with justifying 
sureties, although a receiver of the estate had been 
appointed by the Ct. of Ch., in accordance with 
the prayer of a bill filed for that purpose, on the 
ground that it was not satisfied that the Ct. of 
Ch. would continue to have the management A 
control of the estate after the grant of administra- 
tion had issued. — In the Goods of Jackson, Jack- 
son r. Jackson A Jackson (1865), L. R. 1 P. A I). 
12 ; 35 L. J. P. A M. 3 ; 13 L. T. 336 ; 14 W. R. 
111 . 

2659. .J — Uj)on an application 

for administration it appeared, that the widow 
of the intestate was a lunatic, A his only other 
next of kin, his brother, was unable to furnish 
justifying security. A suit had been instituted 
in the Oh. Div. for the administration of the estate 
A a receiver appointed ; but a portion of the 
estate, consisting of stock in a waterworks co., 
could not be realised excei)t by a personal repre- 
sentative of deceased : — Held : administration 
could not bo granted to the brother of deceased 
without roquiiing justifying security, but a grant 
might bo made to the receiver, to issue when the 
registrar had been satisfied that the Ch. Div. had 
continued his appointment. — In the Goods of 
Moore, [1892J P. 145 ; 61 L. J. P. 119. 

2660. Foreign will — Debts in this country Sc 
legacies paid.] — Where testator was a domiciled 
Frenchman, A tiic^ will was made in France, the 
ct., on affidavits that the legacies were all paid, 
A that there were no debts in this country, allowed 
administration with tiio will annexed to goy 
without requiring sureties to the administration 
bond. — In the Goods of Bbjot (1869), 20 Ji. T. 
231 ; 33 .J. P. 281. 

2661. All debts paid — Applicants entitled to 
receive residue.] — In a case of an estate where all 
the debts had been paid, A the persons applying 
for administration were entitled, as the duly 
constituted legal personal rcqjresentatives in two 
other estates, to r(H;eive the whole of the residue, 
the ct. disi)ensed with sureties A directed that the 
bond of the applts. alone should bo accepted. — 
In the Goods o/ Paton, [1901] P. 188 ; 70 L. J. P. 
49 ; 84 L. T. 570 ; 17 T. U, R. 434 ; 45 Hoi. Jo. 
447. 

2662. Where widow proposes to carry on 
business.] — While the ct. has no power to give 
hiavo to a x>roposed administratrix to carry on 
deceased’s business, it may, under soecial circum- 
stances A for good r,ause sliown, allow her a free 
liand in the administration, by dispensing with 
sureties to thc^ administration bond, A by accepti^ 
the personal bond of the proposed administratrix 
for 'the administration of the estate according to 
law.— /n the Goods of CORY, [1903] P. 02 ; 72 
L. J. P. 24 ; 88 L. T. 566. 

2663. .1 — The ct. in special circumstances 

dispensed with sureties A granted administration 
to the widow of deceased on iier own personal 
bond. — In the Goods of Rusiiwokth (1908), 25 
T li R. 128. 

2664. No answer to advertisement for debts — 
Undeitaking to retain portion of estate for a year.]- - 

The sole extrix. A universal legatees A devisee of 
deceased died without having obgained probate of 
his will. 



Executors and Administrators, 


222 

Sect, 13. — The adminMtrator^e bond: Svb-secl* 6, 
a, D,AE.] 

Advertisements having been inserted for any 
creditors of his estate, & no answers having been 
received thereto, the exors. of the extrix., on 
applying for a grant of administration with the 
wifi of testator annexed, were excused from 
finding sureties, & their person^ bond alone was 
accepted, upon their undertaking to retain, for 
the space of one year, assets of testator equivalent 
to about four times the amount of his known 
debts, including Ids funeral expenses, in order to 
meet any possible claims against his estate. — 
In the Feiate of Hatipeu, [1009] P. 88 ; 78 L. J. P. 
33 ; 100 L. T. 106. 

2665. Grant to residuary legatees for life.] — 
llesiduary legatees for life taking administration 
with the will annexed called upon to give some 
security. — Fills well v, Mooue (1810), 3 Phillim. 
135, 139 ; 101 E. 11. 1280. 

2666. Grants to sole executrix legatee of former 
will — Will lost In testator’s lifetime— Fresh will 
omitting appointment of executor — Earlier will 
found after testator’s death.] — In the Goods of 
Allen, No. 2056, ante. 

B» Whom Court will Accept, 

2667. Responsible persons — Duty of practi- 
tioners.] — Devby V, Edwauds & Tappen, No. 
2745, 

2668. Persons out of Jurisdiction — Administrator 
out of Jurisdiction.] — Administration being granted 
to a person out of his Majesty’s dominions, the 
sureties to the bond shall be resident within the 
kingdom. — In the Goods of O’Byiine (1828), 1 
Hag. Kcc. 310 ; 102 E. R. 597. 

2660. .] — The ct. is at liberty to accept 

as sureti(^8 to an admin ist/ration bond persons re- 
sident out of it-8 jurisdiction, when the principal, 
who is also residing •without the jurisdiction, is 
unable to pi’ocure sureties within the jurisdiction, 
provided a writ of summons is s(‘rvable on the 
sureties under O, E. P. Act, 1854 (c. 77), s. 18. — 
In the Goods of Ballinuall (1803), 3 Hw. & Tr. 
441,1). ; 32 Hi. J. P. M. A A. 138 ; 9 L. T. 110 ; 
27 J. P. 530 ; 1 1 W. R. 591 ; 104 E, 11. 1340. 
Annotatiom : -'tf.V, Horbori v. Sbcill (1864), 3 Hw. & Tr. 

479. Oonsd. In ihv Onods of Rood (1864 ). 3 Sw. & Tr. 439. 

2670. .] — Where a limited grant of 

administration had been made to a person resident 
without the jursidiction of tlie ct., who was unable 
te procure justifying sureties within its jurisdiction, 
the ct. accepted sureties i*esident in .Tersoy. — In the 
Goods o/Reep (1804 ), 2 8w. & Tr. 439 ; 4 New Rep. 
301 ; 164 E. R. 1345. 

Annotation :~~Toll6„ In the (Joods of Hernauduz (1879), 48 

L. J. P.31. 

2671. .] — Heubekt r. Sheill, No. 2083, 

post, 

2672. Administrator only person beneficially 

entitled — No debts.] — Where the administrator was 
the only person beneficially interested in the estate 
of intestate, there were no creditors, the ct. 
allowed the bond to be given with two sureties 
resident in Scotland. — In the Goods of Houston 
(1865), L. B. 1 P. & D. 86 ; 36 L. J. P. & M. 41. 
Annotation: — ^FoUd. In the Goods of Fomandos (1879), 4 

P. D. 229. 

2678* .] — Administration bond 

allowed to be executed by foreigners resident 
abroad, upon proof that the administrator w'ae 
unable to obtain sureties resident liere, that de- 


ceased had no debts unpaid, & that the person on 
whose behalf the letters of administration were 
applied for was solely entitled to the estate in this 
countiy. — In the Goods of Fernandez (1879), 4 
P. D. Z29 ; siib nom. In the Goods of Hernandez, 
48 L. J. P. 31 ; 40 L. T. 360 ; 43 J. P. 432 ; 27 
W. R. 604. 

2674. Deceased domiciled abroad — No 

debts within Jurisdiction.] — Testator, a French 
subject resident in France, made a will there by 
which he constituted a domiciled French subject 
his universal & residuary legatee. Part of the 
estate was in the English Funds, & there were no 
debts in this country : — Held : on application for 
administration with will annexed the administra- 
trix might give an administration bond with two 
foreign sureties. — In the Goods of Db Beaufort, 
[1893] P. 231 ; 62 L. J. P. 101 ; 69 L. T. 420 ; 67 
J. P.663; IR. 483. 

2676. .] — In the Goods of Blank, No. 

2624, ante, 

2676. By leave — How leave obtained.] — 

Where deceased, who was resident abroad, has 
left debts in England, an application for leave to 
give an administration bond with foreign sureties 
should be made to a judge in chambers. — In the 
Goods of Scott, [1805] P. 342 ; 06 L. J. P. 16 ; 
73 L. T. 317. 

See, now, Direction dated May 10, 1893, [1895] P. 
p. 342, n. 

2677. Guarantee society — Though directors 
exempt from personal liability.] — The ct. accepted 
the Guarantee Society as security to a bond of 
administration pendente lite, although it contained 
a clause by which the directors wore not held person- 
ally responsible. — Carpenter v. Queen’s PRoerroR 
(1882), 7 P. D. 235 ; sub nom. In the Goods of 
Stokes, Carpenter v. Treasury Solicitor (sued 
AS Queen’s Proctor), 51 L. J. P. 91 ; 46 L. T. 
821 ; 46 J". P. 663 ; 31 W. R. 108. 

2678. Corporation — Appointed executors by 
testator — Administration with will granted to 
general manager.] — Where testator appointed 
the “ Trustees, Executors & Securities Insurance 
Corporation, limited ” to be exors. of his will, the 
ct. made a grant of administration with the will 
annexed to the general manager for the use 
benefit of the co. as exors., A being satisfied of its 
solvency, & of the sufliciency of its assets accepted 
the co. itself as sole surety to the administration 
bond. — In the Goods of Hunt, [1896] P. 288 ; 60 
B. ,T. P. 8; 46W. B. 236. 

A nnotation : — ^Rsid. In the Estate of Xlatikine, [1918] P. 134. 

C. Number of Sureties, 

tSrt\ now, Non -Contentious Probate Rules, 1925, 
r. 39. 

2679. One surety alone accepted — Husband 
administering to wife’s estate.] — Husband, resident 
abroad, directed, on the application of creditors, 
to give justifying security resident within the 
jurisdiction of the ct., on taking a grant of ad- 
ministration to his wife. 

By the practice of the ct., a husband, taking 
administration to a deceased wife, enters into 
bond with one surety {per Our.). — In the Goods of 
Noel (1832), 4 Hag. Ecc. 207 ; 162 E. R. 1423. 
Annotation : — ^lEbrpld. Drewe r. Long, Rolf Oyford (1854), 

1 Eoc. He Ad. 391 

2680. .] — ^Where the administrator, who 

was the sole person entitled in distribution, had 
no friends in this country willing to become 
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sureties, tiie ct., though it refused to dispezise with 
the ordinary bonds, allowed the amount to be 
spread over several sureties, or to be secured by 
one surety alone.— /n the Goods of Smith (1874). 
29 L. T. 932 ; 38 J. P. 168. ^ 

estate was not under 
£5,000, & all the debts of intestate, with the 
exception of a few small debts, amounting to £26, 
had been paid ds satisfied by the administrator, 
who was the only next of kin & the only person 
entitled in distribution to the personal estate of 
deceased, the ct. required only one surety to join 
in the administration bond. — In the Goods of 
Bbmamy (1876), 44 L. J. P. & M. 49 ; 33 L. T. 
71 ; 39 J. P. 064 ; 40 J. P. 72 ; 23 W. R. 652. 

2682. Corporation.] — In the Goods of Hunt, 

No. 2678, ante, 

“•] — See Probate Rules (Non-contentious), 

r. 39. 

2683. Security inade up of several bonds.] — 

Where an administrator was unable to find two 
sureties to enter into the administration bond to 
the requisite amount, the ct. allowed four or more 
to enter into the bond, but refused to accept 
sureties resident in Scotland. — Herbert v. Shehx 
(1864), 3 Sw. & Tr. 470 ; 33 L. J. P. M. & A. 142 ; 
28 J. P. 010 ; 104 E. R. 1361 ; sub nom. In the 
Goods o/Shiell, 4 New Rep. 381. 

AnwtUUion .•“R®fd. In Okc Goitilii of Uouston (18G5), L. It. 

1 P. Sl 1). 85. 

2684. .] — In the Goods of SMITH, No. 2080, 

ante, 

2685. .] — In 0u‘ (foods of Earle, No. 2030, 

ante, 

2686. .] —In the Goods of liLAKK, No. 2021, 

ante, 

1), In What Amount Sureties hound. 

Sec Court of Probate Act, 1857 (c. 77), s. 82; 
Non-C^ontentious Probate Hules, 1925, r. 3t). 

2687. Right of creditors to question.) — (^editors 

are entitb'd to a constat of tlie pei*8onal estate, but 
they have? iif> right to litigate th (5 quantum of 
security, or to require the sureties to justify. — 
Hughes v. Cook (1763), 1 380 ; 101 E, H. 142. 

A nnoUiiimi : — Held. John r. Bradbury (1800), L. It. 1 

i*. ^ D. 24.'>. 

2688. Sureties for a reduced amount accepted — 
Applicant beneficially entitled.]— A. died intestate, 
leaving pei-sonalty sworn under the value of 
£6,000. A.’s father, who was his only next of kin 
k, the only person entitled in distribution, being 
unable to procure sureties to a bond in a penalty 
for double the amount of the estate, the ct. 
accepted two surc^ties in the sum of £1,000 each. — 
In the Goods of M*Donali> (1803), 32 L. J. P. M. k 
A. 132 ; 11 W. R. 957. 

2689. — — .] — Tlie husband of the sole 

next of kin of deceased lunatic administered to the 
estate after her death. The estate w^ae consider- 
able, k appet. being in humble circumstances was 
unable to find the requisite sureties. The ct. 
allowed appet. himself to give a bond for the full 
amount of the usual penalties, k ordered him to 
find sureties in £100. — In the Goods of Harrow 
(1870), 21 L. T. 834 ; 34 J. P. 215. 

2690. Fund in eourt — Security required 

only for amount not paid in.]— /n the Goods of 
Morris, No. 2631, ante, 

2691. .] — In ike Goods of CoR- 

MACK, No. 2632, atde, 

2692« Security required only for 

applioant*s share.] — In ike Goods of Leach, No. 
2657, ante. 

2698* Assets leaseholds — Caleulated on annual 
rent*] — ^An exor. k residuary legatee being out of 
the country at the time of testator’s death, ad- 


ministration was granted to a specific legatee, in 
order to enable her to deal with a portion of the 
residue for the benefit of the residuary legatee, 
limited to that portion, upon her bringing in an 
inventory k giving justifying security. The 
security was calculated not upon the entire value 
of the leasehold property to bo dealt with, but upon 
the annual rent derived from it. — In the Goods of 
Heaton (1860), 24 J. P. 697, 

E, Justification, 

2694. Who may require— Creditors.]— Hughes 
V, Cook, No. 2087, ante, 

2695. .] — The general rule is, that 

creditors ai'e not entitled lo require the next of 
kin, or the guardians of the next of kin, to give 
justifying security ; a very strong case ought to 
be made out before a departure from the rule is 
allowed. — J ohn r. Bradbury (1800), L, R. 1 
V, k I). 245 ; 30 L. J. P. k M. 33 ; 15 L. T. 411 ; 
31 .T. P. 23 ; 15 W. H. 285. 

2696. — Administrator resident abroad.] 

— In the Goods o/Noel, No. 2079, ante, 

2697. Next of kin— In respect of share of 

party excluded from administration.] — (^orriN v, 

1)IU.0N, No. 3217, post, 

2698. Legatees.] —Salmon k Breeze v. 

IIayh, No. 2078, ante, 

2699. In what ciroumstanoes ordered — Grant to 
residuary legatee during lunacy of executor.] — On 

I'ommeiaiion of a oo-oxor. the c(-. will nol< grant 
administration with the will annexed without 
justifying securities to tlu< daughter, the residuary 
legatee, during the lunacy of tht» mother the other 
exor. -In the Goods of Uardhtone (1828), 1 Hag. 
Eoc. 487 ; 102 E. R. 054. 

2700. Administrator resident abroad.] — In 

the Goods of Noel, No. 2079, ante. 

2701. Grant to person other than person 

primarily entitled — Citation not personally served 
on person with prior claim. | — Where an administra- 
thin is granted, without a p(*rsonai service of a 
citation on the parties having the prior title, the 
ct. requirtis the sureties t»o justify. In the iwise of a 
bkpt. deceased, tJio ct. declined to dispense with such 
rule in favour of the odicial assignee. — B elc^her v, 
Maberly (1840), 2 Ourt. 029 ; 103 E. U. 531. 

2702. Grant to official assignee in 

bankruptcy.] — Belcher v, Maberly, No. 2701, 
ante, 

2703. Limited grant.] — Even a 

limited grant of administration with the will 
annexed will not be decreed Ut tlui njsiduary 
legatee, in absence or on renunciation of the 
exors. without justifying security, save urulcr very 
extraordinary circumstances . — In the Goods oj 
Teed (1844), 2 L. T. O. H. 317. 

2704. Discretionary grant under Probate 

Act, 1857 (c. 77), s. 73 — Unless all interested parties 
consent.] — In the Goods o/ G raves, No. 1849, ante, 

2705. Grant to next of kin of divorced spouse 

— Surviving spouse passed over without citation.] — 

In the Eataie o/ Wallas, No. 1504, ante, 

2706. Amount for which Justification required — 
General rule.l — Where securities are required to 
justify in ordinary course, the ct. will not dispense 
with this, even partially, but under very special 
circumstances. If the ct. decrees a general ^ant, 
but, under special circumstances, requires the 
securities to justify only as to a part of the property 
it will not allow separate bonds, so that other 
securities than those who justify in the requisite 
amount shall enter into the common administration 
bond in the double amount of the whole property. 
— Howell v, Metcai^fe (1824), 2 Add. 348 ; 162 
£. R. 321. 
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Sect, 13. — The adminietraior'e hand: Svh-acd. 0, 
F, 6c G, ; HvJb- sect, 7, A»] 

2707. Reduction allowed — Interest of ad- 

ministrator & persons consenting deducted.] — 

Administration de bonis non with a will annexed 
in which was no exor. granted to one of two legatees, 
a decree with intimation having issued in their joint 
names against the residuary legatee ; the sureties 
justifying in the amount of the surplus beyond 
the interest of the one legatee or on a proxy of 
consent from the other beyond their joint interests 
& an affidavit of no outstanding debts being made. 
— ^I^iCKERiNo V. Pickering (1828), 1 Hag. Ecc. 
480; 162E. R. (351. 

2708. .] — CoppiN V, Dillon, No. 

8217, posL 

2700. De bonis grant.] — In the Coods of 

Penny, No. 2203, ante, 

2710. .] — A wife took out 

administration to her husband's estate, &> became 
insane before completely administering it. The 
ct. in granting administration to the son allowed 
the sureties to justify for the present instead of the 
original value of th<5 estate. — In the CioodH of 
James (1870), 21 L. T. 730 ; 34 .7. P. 121. 

2711. Ldmited grant.] — In the Goods 

0/ Heaton, No. 2693, ante, 

2712. Estate oversworn.]— Where 

justifying security had been ordered, & it appeared 
that though the estate had been sworn under 
£2,000, its actual value was only £800, the ct. 
allowed the sureUes to justify for double the amount 
of the actual value, instead of double the amount 
under which the estate was sworn. — England v. 
Wall (1861), 31 L. J. P. M. & A. 16. 

2713. Difficulty In finding surety.] — 

Where the beneficial residuary legatees were 
minors, & the value of the residue was about 
£8,000, subject to a intge. of £3,900, the ct. 
granted administration with the will annexed 
de bonis non to a contingent legatee, & reduced the 
amount for which the sureties would have had to 
justify to £1,000 each ; it appearing that justifying 
security to a greater amount could not be given, 
that the grant was for the interest of the minors 
& that their guardians did not oppose. — In the 
Goods of Fraser (1864), 33 L. J. P. M. & A. 57 ; 
9 L. T. 845. 

F, Liability on Breach of Condition by 
Administrator, 

See Sub-sect. 7, B. (6), post, 

G, Discharge and hidemniiy, 

2714. Discharge — By beneficiaries giving time 
to administrator.]— A. & B. having appointed O., 
their attorney, for the piirpose of taking adminis- 
tration with the will annexed of D., for their use 
& benefit, & C., having taken out such adminis- 
tration, & (iuterod into the usual bond with two 
sureties. The ct . refused to permit the bond to be 
attended with for the purpose of being put in suit 
against the sureties by A. & B., they never having 
called for an inventory A; account from C., 
having given him throe years to pay tlie balance 
which was due to them under the administration, 
& he having in the meantime died insolvent. 

The essential obligation of the bond is to 
exhibit an account of payments & receipts ; until 
this is done, there is no constat of any residue to be 
disposed of (Sir Herbert Jenner).— Murray & 
Haling v, M‘Inerheny & Impey (1837), 1 Curt. 
576; 163E. K. 202. 

Annotation : — Diftd. Godwin r. Knixht (1848), 1 Rub. Keel. 

052. 

<8ee, generally^ Guarantee. 


Administrators. 

2715 . By advertisements under Law of 

Property Amendment Act, 1859 (c. 35), s. 29.] — 

(1) Above sect, is not confined to claims of 
creditors of testator or intestate, but applies also 
to persons having claims as next of kin. It also 
affords protection to the sureties in an admin^- 
tration bond, where the administrator, before dis- 
tributing the assets of intestate, has pursued the 
course pointed out by that sect. A notice addressed 
to ** creditors other persons having claims or 
demands against or upon the estate of the 
intestate,’* requiring them to send in particulars 
of their claims or demands upon the estate to the 
administrator, or that, in default thereof he will, 
at the expiration of the time mentioned in the 
notice, proceed to administer the assets of the 
deceased, having regard only to the claims & 
demands of which he should then have had 
notice : — Held : a sufficient notice under the 
statute to a person having a claim as next of kin. 

(2) A., the daughter of the intestate, left her 
home at an early age in 1857, changed her name, A, 
witliout notice to any of her relatives, wont to 
America. In 1871 she returned to England & 
endeavoured to find her mother ; but, the mother 
having changed her residence & married again, 
she was unable to find her. She again came to 
England in 1874, when she found that her mother 
was dead. In the meantime a sister of her mother 
had obtainc^d letters of administration, & after 
advertising in the London Gazette & in the Times, 
&> another London newspaper, in the terms of 
above sect, distributed the assets amongst the 
brother & two sisters, herself being one, of deceased, 
being ignorant that the daughter A. was still 
living. In an action by A. who had procured the 
revocation of the letters of administration granted 
to her aunt, & a fresh grant to herself, & an assign- 
ment of the administration bond against the 
sureties : — Held : the notice being good in form, 
& the publi(!ation all that could reasonably be 
required under the circumstances, above sect., 
afforded a good defence. — Newton v. Sherry 
(1876), 1 C. P. 1). 246 ; 45 L. J. Q. B. 257 ; 34 
L. T. 251 ; 40 J. P. 581 ; 24 W. R. 371. 

See, generally, Part IV., Sect. 1, sub-sect. 4, 
ante, 

2716. By substitution — Whether court will 

allow.] — The ct. will not discharge the original 
sureties to an administration bond A allow other 
surtities to be substituted for tliem. — In the Goods 
of Stark (1866), L. R. 1 P. & D. 76 ; 35 L. J. P. 
& M. 42 ; 13 L. T. 682 ; svb nom. Re Stork, 14 
W. R. 349. 

2717. Estate resworn 6c bond with 

fresh sureties given.] — An administrator executed 
a bond with one surety under a nominal sum. He 
subsequently re-swore the value of the property of 
deceased at a much increased sum, & executed a 
fresh bond with two new sureties. He afterw'ard.s 
became a bkpt., without having duly administered 
the estate of deceased, A application was made to 
the ct. for leave to sue on both the bonds. Tlie 
ct. refused to grant leave to sue upon the first 
bond until the action on the second had been 
disposed of. — In the Goods of Irving (1869), L. R. 
1 P. A D. 658 ; 38 L. J. P. A M. 83 ; 20 L. T. 684 ; 
33 J. P. 777. 

2718. Surety executing bond conditionally — 

Condition not fulfilled.] — One surety to an adminis- 
tration bond executed tlie some on being assured 
that the other person named in it as co-surety 
would execute it. The latter refused to do so. 
The name of another surety was inserted in the 
bond, A this person executed it. The first surety 
did not assent to the alteration : — Held : the bond 
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was void & must be cancelled . — In the Goods of 
COWABDIN (1901), 80 L. T. 261 ; 18 T. L. 11. 220 ; 
46 Sol. Jo. 16.3. 

2719. Estate fully administered — Assets 

left by beneficiaries in administrator’s hands.] — 

(1) Persons of full age & ordinary intelligence 
entitled to property in equal undivided shares may 
commit the management of that propert y to one 
of their number with authority either qualified or 
absolute, to deal with it, & such arrangenu'iit 
need not be by deed, but may be established by 
proof of conduct. 

In a case in which the next of kin of an intestate 
chose to leave the whole property after the estate 
had been fully administered, in "the hands of the 
administratrix. & in her absolute conti*ol : — Held : 
the sureties under an administration bond were not 
liable in respect of acts of the person so entrust'd 
with the management of the jiroperty which 
resulted in the loss of assets. 

(2) It is not contrary to i)ublie policy that tin* 
next of kin should give a deed of indemnity to 
sureties under an a<irninistration b<ind. -Hlaki*: 
r. JlAYNK, 11908) A. 971 ; 77 L. J. P. P. 97 ; 
tlO L. T. 9r>, l\ 

Antiolation : — As to (1) Raid. Viuiiiock r. lU'nbuni, 111)171 

1 tni. 00. 

2720. Indemnity- -By next of kin— Whether con- 
trary to public policy.] — llLAKM L\ Haynk. No. 2719, 
ante. 


Suil-SKCT. 7, -ItEAIKUIKS ON THE IloND. 

J. Who may SUV, 

Sr(\ 7inu\ Administration of Justice Act. 

(c. 28). s. 21 (2). (4), (Ti) ; Supreme Court of .liidica- 
ture ((Consolidation) Act, 1925 (c. 19), s. 167 (2), 
(4). (5). 

2721. Alien enemy.] — .\lieii enemy is no plea, 
in <lebt on bond as admintst rat^»r. Hkooks r. 
Phillips (1599). (^ro. Kliz. 681; 78 K. It. 926. 
Annotation ; — Mentd. IlodriirniT. r. Speyer, llblUl A. C. 

Srv, ffvuvrally. Aliens, Vol. II., p. 158. 

2722. Creditors.] — I’ltfs. were two sureties with 

II. in an administration IxnuL t<<» the crommissary 
or York, wlio exhibited an inventory there of 
inUr.state's elTucts ; deft. 11., being a crediUir by 
bond of int<?st at-<.* in the ])enalty of i^666, brought, 
his action against the administratrix, who pleaded 
she had no assets ultra JL*51. 11., not .satistied 

with t)ie inventory, X)iT»cured tlie commi.ssary 
to assign to him the admini.stration lK)nd, 
brought three actions on it, one against A: 

one against each of tlu* sureties, & assigned for 
brea<*h of the bond, that li. had not <!xhibited a 
true inventory ; no deferic<‘, ^ judgrmmt by 
default. The administratrix At the surt'ties are 
bound by the verdict, dt no excus#*, it wiis without 
defence, for that speaks a consciousness she had 
nonc^ ; At the ct. ordered tin* verdict should stand 
as a security for so niuc’h as the account to be 
taken on the inventory should fall short. U> satisfy 
11. ’s principal A interest on his bond. — (lliEKN.siiiic 
V, IJp:N 80 N (1745), 9 Atk. 248 ; Itidg. icmjt, 11. 
998 ; 26 E. Ji. 944, I.. C. 

Annotations: — Consd. Canterbury (Arc;bbi>.) r. Tappeii 
(1828), 8 B. & C. 151 : CJanterbury (Archbp.) r. HoImtIsou 
(I 83.'l). 1 Cr. 6c M. 690. Refd. kx jt. Stokc<« (1848), Dc 
G. 618; Boltcjn r. Powell (18.52). 2 De (1. 6c ii. I ; 
Hackman r. Black (1755), 2 1 j<m.*, 251 ; Satidrcy r. Mlchcll 
(1863), ‘SU.6cii. 405. 

2723. Bond given under Statute of Distribu- 

tion, 1670 (c. 10).] — Creditors cannot sue an 
administrator on bond taken by virtue of above 
Act, but may on bonds given by administrators 
pendente lite. — Walus r. Pipon (1753), Amb. 
183 ; 27 E. K. 124. 

J. — VOL. XXIIL 


2724. Bond given by administrator pendente 

lite.] — Wallis v, Pipon, No. 2729, ante, 

2725. .] — Ci*oditor has a right cx dehito 

jusiitcc^ as well as the next of kin, to sue upon an 
administration bond in the niuno of the Arch- 


bishop or his ordinary. — C antekbithy (Auchup.) 
r. IIousK (1771), 1 Cowp. 140; Ixjfft, 622 ; 98 
E. 11. 1010. 

Anwitations : — Consd. (^vnterbury (.\rtJibp.) r. lloberlHoti 
(18.33), I (!r. A' M. 690 ; Crowloy 6c Sharman r. (7hipi> & 
Tiibb (1836), I CUirt. 456 (Canterbury (Aivbbp.) r. 
Tubb (1837). 3 llodfc. 101. Montd. Abbott v. Abbott 
(1818). 2 Pb liiiii. .'.78 : Bolton r. J*owoll ( 1 852). 2 Do (1. M. 
8c (L 1 ; WvNt 8c Smith r. Willby (1870), 3 Phllliin. 374. 

2726. .] — A credit8>r luis a right to call for 

an inventory, but has no right to itiU*rferc' in an 
administration bond. — H ac^kman r. Hla('K (1755), 
2 Uh'. 251 ; 161 E. P. 991. 

Aiuyttation : -Reid. John r. Bnulbury (1866), L. U. 1 P. 8: D. 
215. 


2727. But not to recover his own debt.] — 

UuovvNE r. Cantekiumcy (Aiu'uiip.) (1689), 1 

Eut. 882 ; 125 K. H. 480, Ex. (9i. 

^tnnotations : - Refd. (•n'oiiHide r. Benson (1715), IMd^. 
U tn/i. IL 338 : ( 'aiilefbury (Arebbji.) i*. llitberlson (1833), 
1 (‘r. iSc M. not). 

2728. - -.| (I) Since Statute of Dis- 

tribution, 1670 (e. 10), iulministrator is bound to 
account witlH>ut (*itation. 


(2) II. t*ntit.IiMl t-o distribution by Statiit*' of 
Distribution, 1670 (e. 10), may sue ailministrator 
to prove* his account . Ihit cmlitor cannot* sue ou 
tin; administration bond for noti-i>ayment of a 
d(*bt, for it docs not e‘xt*«*nd t-o that*. 

(9) An administrator imd<*r the usual bond 
4*xhihit an inv(*ntory, to administe*!* truly Ac to 
n*ndei* a.n account is bound to perform within the 
tine* limit<*d, although not* cil<*<l hy the* <*t. so t-o do. 

(’ANTioiniLUY (Am nim.) r. Wills (1708), 1 Salk. 
915 ; I 1 Mod. Hep. 1 15 ; 91 E. H. 278. 

Annotations : As to (I) Refd. ('iint«*rbury (AiH'bbn.) r. 
Kohc itHoii (1833). I < 'r. 8: M. 690. As to (2) Refd. Ibilu-r 
r. (17 10), 2 Atk. 66; (in'isiHble r. BeiiMiii 

(1715), 3 Atk. 218; ( 'iUiteubiiry (Aivbbii.) r. 'i'apiMm 

(I82H). 8 B. iV C. 151 ; Huinlrey r. Micbell ( 1 863), 3 H, 8c S. 
405. 

2729. — - - - Bond assigned under Court of 

Probate Act, 1857 (c. 77).] —VVh<*re an administra- 
tion bond, under above*. Act, has b(*en assignt’d te» 
a credit/or, be is lud entitleel H) sue on it, la>ing 


as a breuicb, the ne>n-i)ayme*ni of a de.bt due*, to him, 
<*ven ihougli be! aIU*ge!H that the^ adminiHtraior lias 
waKt..e*el t he* ejstate, A t.lie!reby disabi(*d hiniHclf from 
paying t h<* de*bt.. Sanduky v. Micjikli. (1869), 
9 H. A S. 105 ; '//J L. J. Q. H. 100 ; 7 E. T. 849 ; 
9 Jur. N. S. 968 ; 1 1 W. It. 969 ; 122 E. It. 159 ; 
,*tub Hom. Saitndky c. Mitchell, 1 New Hep. 917. 

Annotation : Vonsd, c. Bennett, 1 191 1 1 2 (3i. 4HH. 

2730. Next of kin.]— (-anteuihjky (Aitcimp.) r. 
House, No. 2725, ante, 

2731. Legal personal representative of lunatic 
next of kin,] — A. diejd int-e*KtaU* in 1892, leaving 13. 
Ac (;. his only next of kin. H. in 1 8.99 Uiok adminis- 
tration of the (!fTe(;is, «!nier(!el iiiE> tJie usual bond 
with sureties, did not distribuD!, but diexl insedvent 
in 1899. il from 1809, a lunatie*, continu(‘d such 
till bis death in Eeb. 1847, but no eeanmisKum f)f 
lunacy was sued out till aftxT tin! de*ath of JL D., 
the committ<*e of tin.* estate* ed <)., Ac as siieh 
adrninistrateir de bon in non of A., e*stabliHhe*d a d<*ht 
in Ohanctjry, as a simple! ce)niract cre!ditx)r ot the* 
distributive share* e)f A.’s cistate*, Ac was paid a small 
elividend. 1). em be!ing cite!el by 1^., who bejcarno 
the administratrix of D., e*xhibite*<l his inventory 
Ac aejejount in the Pre*rf)gative (Jt., Ac was dis- 
misseeE E. th<*ri cit>e*d tin! siire-tie-s e>f H.’s bond for 
the due lidminisiratiem of A.’s estate*, to show cause* 
why the be^nd should In* i)ut in suit. 

The application te> allow the bejnd to be put m 
suit was granted. — G odwin v , Knight (1848), 
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Scc{» lii . — The administraior's hand: Svh-sccL 
A.&B, (a) (<y).1 

1 Rob. Eccl. 652; 6 Notes ”of Cases, 201; 12 
L. T. O. S. 66 ; 12 Jur. 706 ; 163 E. R. 1167. 

2732. Assignee of bankrupt next of kin.] — E 
died intestate, leaving C., her husband, survivingc 
He became bkpt. (A., B., & C. being appointed 
his a^ignecs), & then died without having 
administered to his wife. Some property subse- 
quently accrued to his wife. J. then administered 
to his brother, C., & also to E., & having converted 
the property to his own use instead of paying it 
over to his brother’s assignees, himself became 
insolvent. On application of the assignees, the 
sureties to the bond were cited to show cause 
contra, & the ct. allowed the bond to be delivered 
out. — Due WE v. Long, Rolf & Oayford (1854), 
1 Ecc. & Ad. 391 ; 24 L. T. O. S. 52 ; 18 Jur. 
1000 ; 101 E. R. 225. 

J7. Breach of CondUionn, 

(a) What amounts to, 

2733. Conditions must be performed within time 
limited— Although no citation to do so.] — CJanteu 
nuRY (Auciiup.) V, WIL 1 .S, No. 2728, ante, 

^ — r **** *“«•] 

' “llio ct. will not, on the mere non-delivery of any 
inventory within the time assigned by the bond, & 
Without ipalhng on ttie administrator to bring in 
such inventory, permit an administration bond to 
be attended with for the purpose of being put in 
suit at law.— Crowley & Hharman v, Chipp & 
Tubu (1836), 1 Curt. 456 ; 103 E. R. 100. 

2735. Condition to pay residue to such person 
as the Ecclesiastical Judge should decree — No 
breach until decree.]— Under the common adminis- 
tration bond, conditioned to make & exhibit a 
true inventory, administer according to law, make 
a just account,^ ^ pay the residue to sucli person as 
the Ecclesiastical .fudge shall d(»cree, it is no 
breach of the condition tluit the administrator has 
not paid the residue to the next of kin, imle.ss an 
Ecclesiastical Judge has decreed iiayment. — 
CANTmnuRY (Archup.) V. Tappkn (1828), 8 
B. & C. 151 ; 2 Man. & Ry. K. B. 130 : 0 1 

O. S. K. B. 2,50 ; 108 E. R. 1000. ’ 

^ (Archbii.) r. UolM'rf.HO!i 

'.1 I yZ’ Ciodwin V. knitfht & Knight 


(1848), 12 L. T. 6. 
2736. 


S. 00. 

- , ’•! — (1) An administrator having 

received assets of intestate, convertt^d them to his 
own use, & became hkpt. before he had exhibited 
an inventory or made his account pursuant to 
statute of Distribution. 
IU7U (c. 10), & bofoi-e any decree to pay or deliver 
Wio residue to the next of kin was obtained. 'Lhe 
Ecclesiastical Ut. discharged him from the suit 
there, lie liaving obtained his certificate as a bkpt. : 
— Held : his malfeasance in converting to his own 
use intestate’s assets, so that t hey were entirely lost 
to his estate, was a breach of the clause of the con- 
dition “ well and truly to administer ” tliero ; & 
consequently the sui-ety in the administration 
bond was liable for the full amount of the monev 
misapplied. ^ 

(2 ) No bi’each of the administration bond accrues 
by the administrator’s not distributing the residue 
among the next of kin till after decree of the 
ecclesiastical ct. — Canterbury (Archbp ) v 


Robertson (1833), 1 Cr. & M. 690 ; 2 Dowl. 78 ; 
3 Tyr. 390 ; 3 L. J. Ex. 101 ; 149 E. R. 576. 
AnnotcUums .;^A8 to (1) Apld. Dobbs v. Brain, [18921 29 
B. 207. Refd. Crowley & Sharman v, Cbipp & Tubb 
(1836), 1 Curt. 456 ; Sandroy v. Michell (1863), 3 B. & S. 
405 : Cope v. Bennett (1911), 105 L. T. 641. OeneraUy, 
Befd. Godwin!?. Knight & Knight (184 8), 12L.T.O.S. 66. 
2737. Condition well & truly to administer — 
Conversion.] — Canterbury (Archbp.) v. Robert- 
son, No. 2736, ante. 


2738. Loss of legacy to infant by fraud of 

agent.] — ^By the terms of an administration bond, 
the administratrix, to whom a grant of probate 
with the will annexed had been made, was, 
among other things, to well & truly administer 
the personal estate & effects of deceased, “ that is 
to say, pay the debts of deceased which he did 
owe at his decease, & then the legacies contained 
in the will. . . .” She got in the estate &, paid 
the debts & the legacies, with the exception of one 
of £50 bequeathed to a minor. To meet this 
legacy she handed over £50 to her brother-in-law, 
who did not pay over the money & could not be 
found. The residue of the estate was distributed, 
none remained in the hands of the administratrix 
to meet the legacy. In an action against the 
sureties of the bond, which had been assigned 
by order of the Ct. of Probate to a guardian on 
behalf of the legatc^c wlio was still a minor : — 
Held : the payment of the £50 out of the estate 
having become impossible, there was a breach of 
the condition of the bond to well & truly administer, 
wliich rendered the sureties liable. — Dobbs v. 
Brain, [1892] 2 Q. B. 207 ; 01 L. J. Q. B. 749 ; 
67 L. T. 371 ; 67 J. P. 22 ; 41 W. R. 7 ; 8 T. L. R. 
030, 0. A. 

wm ;—Consd. Copo r. Boniiott (1911), 105 L. T. 541. 

I 2739. Payment to next of kin without notice 

of bankruptcy— Intestate undischarged bankrupt.] 

—An undis(;harg(*d bkpt. effected policies on his 
life ^ died intestati & undischarged. The 
administrator of his estate, without notice of the 
bkpey., distributed the policy moneys amongst 
the bkpt.’s next of kin before the trustee in bkpey. 
intervened : ^Ilcld : the administrator was not 
personally liable to the trustee for the moneys 
he had distributed, but the next of kin must 
refund to the trust/Ce the shares they had re- 
spectively received . — Be Bennett, Bx p. Official 
Receiver, [1007] 1 K. B. 149; 76 L. .T. K. B. 
134 ; 95 L. T. 887 ; 23 T. L. R. 99 ; 61 Sol. Jo. 
83; 11 Mans. 6. 

2740, Payment to person recited in bond to be 
next of kin — Recital false.] — Declaration against a 
surety on an administration bond in th^e form 
r(*quired by the rules under Court of Probate Act, 

1 857 (c. 77), expressed k) be made by B. as the true 
& lawdul attorney of G., only next of kin of 
dcMU'ascd, & conditioned “ all the rest Sc residue 
of the iiersonal estate & effects, to deliver & pay 
unto such person or persons as shall be entitled 
thereto under the Act of Parliament entitled ‘ An 
Act for the Better Settling of Intestates’ Estates,’ ” 
assigning, as breach of the condition, that other 
persons were entitled equally with G. to the residue 
of the personal estate as next of kin, yet that B. 
did not deliver & pay the same to such persons, 
but wrongfully paid over the whole thereof to O., 
not being sole next of kin, but one of them : — - 
Held : the declaration was good, the condition 


PART 11. SECT. IS, SUB-SECT. 7. — 

B. (a). 

m. Condition well rf* Iruly to 

odminiAtfir.]— Deft, obtained adniinis- , 

tr^on of his father's estate upon closing t 
glYlng the statutory bond. Subse- indebted 
quently he applied to the Ot. of Probate be & his 


for the sotUomeut & distribution of tl 
estate, & obtained a decree for pai 
iiient of the balance of the estate t 
himself as next of kin, without dii 
closing the fact that the estate wa 
^d^tod to the estate of C., of whic 
he & his father were exors. & trusteei 


for moneys of that estate received Sc 
not accounted for : — Held : there had 
been a breach of the condition, for 
which the sureties were liable to be 
sued. — OoLTORD V. Compton (1906). 39 
N. S. IL 247.— CAN. 
n. Seidccl by admitUslralor Us 
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being absolute & not qualified by the recital in the 
bond that G. was sole next of kin. — L ester v. 
Gooch (1868), 17 W. R. 139. 

{b) Effect of Breach, 

2741. On liability of surety — Administrator given 
time by beneficiaries.] — Murray & Maung r. 
M Inerheny & Impey, No. 2714, ante, 

2742. To carry out administrator’s duties.] 

— The sureties to an administration bond cannot 
be cited to bring in an inventory &; account, or to 
show cause why the bond should not be attended 
with, on the bond being sued for. 

Sureties are undoubtedly responsible to the 
extent of the covenants entered into by them in a 
bond, when the administrator does not do his 
duty ; but it is no part of their bond to bring in 
an inventory & account {per Cur.). — Wharton 
r. Armitaoe & Bower (1852), 2 Rob. Eccl. 543 ; 
103 E. R. 1408. 

2743. Letters of administration revoked on 

ground of fraud.] — Where a grant of letters of 
administration was obtcuncnl by fraud, ^ was 
afterwards cancelled on the ground of fraud : — 
Held : the sureties in an administration bond 
were none the loss Imblc for the acts & defaults 
of the fraudulent admiuLslrator Cfunmitted while 
the letU‘rs of administration rtunairnd iinrcvoked, 
though they wtu‘e not part ies to or cognisiint of tiie 
fraud. — D krendua Nath Duit r. Adminlstrator- 
General op BiCMiAL (1908), L. R. 35 Ind. App. 
109 ; 99 L. T. OS, V. C. 

»innrtt(ttio7H( : — Reid. C’ruhUT r. Thoina.s (IlMMO, 78 L. J. C’h. 

734. Mentd. ru*\vb(iu r. Slu lU-y. (1«13| 2 Ch. 381. 

2744. Whether debt specialty debt -Bond not 

put in suit.] — Where no proceedings have been 
taken to put an administration bond in s\iit, a sum 
dutJ from the adininustrator at his death to the 
estiiUi of the intestate, is not a sp<*c‘ialty debt. — 
Pahkkr r. Yoi^nci (1813), 0 Beav. 201 ; 12 

Ji. J. (4i. 335 ; 49 E. R. 820. 

AtnutfalKirm : — Consd. (4o(h\in r. (18 18), (» N<»Uvi of 

C’aws, ‘2G1 ; Jfoitoii v. Powell (18jl), 14 Oeuv. 27.*. 

C\ Putting the Bond in Suit. 

{a) In Ge7ieral. 

Sec (U>ui t of Probate Act, 1857 (c. 77), s. 83 ; 
Admnistration of .1 usticc Act, 1 925 (c. 28), s. 2 i ( 4 ) ; 
►Supreme Court of Judicature (Consolidation) Act, 
1925 (c. 49), s. 107 (4). 

2745. When court will order assignment — Prlmft 
facie case of breach sufllclent.] — (1) if the ct. be 

prayed, at tlie instance of parties of parties in 
distribution, to pronounetj an administration-bond 
forfeiUal, etc., in order U) its being put in suit, 
against the sureties to that bond, at ccnnrnoii law ; 


the question for the ct. is not, pmperly, the 
uliimato responsibility of the sureties ; it is, 
generally speaking, the mei'e fact of wht^her the 
conditions of the bond have, or have not, been 
fulfilled. If unfulfdled, it will bo the ct.'s duty, 
generally speaking, to pronounce for the forfeiture 
of the bona ; without any reference to that other 
question of whether the sureties are, or ait) not, 
ultimately responsible ; leaving it to the suret ies 
to plead prove, elsewliere, if they ait) capable 
of so doing, that the parties putting it in suit, 
are, still, as by their own laches or otherwise, not 
in a condition to recover upon the bond, notwith- 
standing its forleituit). 

(2) Administration boiuls are too freiiuently 
considered to be treaU^d as iiuut) matb'i*s of 
form. It is the duty of practitioners not to coun- 
tenance tins erroneous notion by being privy to 
parlies who, to their knowledge or bt'lief, are not 
responsible parties, becoming sureties t-o aditiinis- 
tratu>u boiuU. — Devey r. Edwards 'Pappen 
(1826), 3 Add. 68 ; 162 E. R. 406. 

Annotation CoDid. Cunterbury (Arclibi».) r. rai»iit'ti ( 1 82 8>» 

8 H. &, O. 151. 

2746. .] — Where a person intcreshHl 

under the estat-e of deceased intestate, to wlioni 
administration has been taken out, makes a j>rinid 
facie cas<* of breach of the administration bond, 
the ct. will direct a nih^ nisi, calling on t he sureties 
to show cause why the lu)nd should not- be assigned. 
— In the (juotbi of JoNics (1862), .3 Sw. A:- 'J’r. 28 ; 

1 New Rej). 182 ; 32 L. J. I*. M. A A. 26 ; 8 J.. T. 
90 ; 27 J. 1*. 216 ; 1 1 W. R. 191 ; 161 E. R. 952. 

2747. .] -The ct. will order an 

adiniriistration bond t-o be assigned, upon being 
sat-istied that the application for the order is made 
bond Jidc, upon a pritnd fade cjise lM)ing made 
out by the anpet. that the (‘ondition of the bond 
ha.s been br(*Lt)n, Ao that he is (‘ntitled to sue the 
a<ln)inlstrat-or for the breach. Where t he alleged 
breach of the condition of an administration bornl 
was, that the ad rni nisi rat -or had not paid any part 
of the personal <*state of intestate to one of the 
next of kin, A& the only (piestion in dispuU) was, 
whether the apj>ct. was one of the next of kin, the 
ct. dire<;te<l the bond l-o he assigned to iiiin upon 
condition that he would conse.nt to an order 
that no execution should issue at common law, 
but that tin) money, if any, recovered by the judg- 
ment should be jiaid into the registry. —Jn the Goods 
of Young (1866), L. R. 1 1*. ^ 1). 186 ; 35 L. J. 
1’. AsM.126; 14 1^. T. 634 ; 14W. R. 821. 

Annotation Re!d. Jn the (ivoUa of Voiiiiic (18(JU). M VV. It. 

U7U. 

2748. After notice to sureties.) —On 


incest infant's afuircs in estate.} — 
IJoLDK.v r. Blacw (lilO.*), 2 C. L. Jt. 
708.— AUS. 

PART II. SECT. 13. SUB-SECT. 7. — 

B. (b). 

o. On liahUity of surety — Un- 
necessary adtninis^tion actum — Whether 
costs recoverable as damages .] — In an 
action affaiiiEt a surety of an adniinlN- 
tration bond, aasi^rning as broach that 
tlio adininbftrator had tnlHapnropriated 
moneyH of tho ostato, pltls. cannot 
rtacover at* daniacres the oohU of an 
a«iiiiLiiiHtratiuo suits not shown to have 
been uf'ucHsary to prove) tho breach 
assiicnod. — McCAumv v. Htas (1882). 
8 V. L. It. 189.— AUS. 

PART II. SECT. 13. SUB-SECT. 7.— 

C. (a). 

2745 i. W hen court wiU order assignment 
— PrimA facie case of breach sufStcienl.] 
— The Ct. of Probate, beln^ satisfied 
that the oouditlons of an adminis- 
tration bond given by deft, as adminis- 


tratrix f»f tho OHtato of M. Imd been 
broken, UHsigned tho bond to pltf., 
who tliereby bocame entitled to suo 
iip»*n it & to HMuivcr for all partloH 
interoHtod. — Mi'Kav r. McKay ( 1919 ), 
52 N. 8. It. :i49.— CAN. 

2745 iJ. .J— Tinm.vKr. Pa'I * 

TKR'<o.v (1922), 49 N. 11. It. 474 ; 
07 D. L. It. 703.— CAN. 

2745 ill. .] -Under Sucres* 

Klon Act, s. 257, the ct. has power to 
authorUfo tho roglstrar of the lllifh Ct. 
to assign an adriiinbitratlon bund to tho 
Adininlstrat-or-(ieuoral. on tho ct. 
being satisfied that tho ongagenicnt of 
such bond has not biMUi kept. 
— Debk.ndua Nath Uvtv Hanku 
Bkhakv BAXEarKK v. Bkvoal, 

ADMINTHTKATOR - (iKVEKAL (I9UG), 

I. L. K. 33 Calc. 713; 10 C. VV. N. 
673.— IND. 

2745 Iv. .J— The ct. will 

order an assignmeut of an administra- 
tion bond to bo put in suit against 
when satisOcKl that a sub- 
breach of the condition has 


occurred. - /« the (foods of Jij; Moiun 
(1862). 7 J.. T. 260. — IR. 

2743 v. ~ - - -.) -Tlio ct. will 

make an or-bT for the iH.slgnineiit of 
ail ailiulnlstrutiou bond on being 
Hutiallod that a prlniA Jtwie case is 
mule, Jciivlng the parties ail the 
defences poMsihle in a ct. of law. — 
In the f foods of Snj.LJVAN (1867), 16 
W. 11. 408. -IR. 

p. JfisfTetion of court.] Tho 

nKslgniiient of nii administration hand 
Is a iiialler for tlie dlHcretion of the 
ct. — lie Dkan'h Estate (1885), u 
V. L. Jl. 761. - AUS. 

— -.1 — Tho ct. may In 

the exercise of lt^ discretion rcJtmo to 
order an fisdgiimunt of an ailnilnis* 
tration bond. -Ur .SnsEl.K (1897), 23 
V. L. it. 116. -AUS. 

.1 -in Llic exercise of 

its discretion the cl., will not ordisr 
the curator t^* assign an administra- 
tion bond in order tiiat it may be put 
in suit whore ttio only breach of the 
conditions is the nun-filing iiy the 

Q 2 
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Sect. — The adminisiraior's lond: Suh-seef, 7, 

C. (a) cfc (b), Seds, 14 <fc 15 : Sub-necl, 1 .] 

a primd facie ease of breach of administration bond 
being established, notice in some form having 
been given to the sureties, the ct. will direct the 
bond to be assigned ; but might refuse to do so 
if on cause shown the proceeding appeared to be 
wholly frivolous & vexatious. — Baker & Marsh- 
man V, Brooks, Marsiiman v, Hughes (1802), 
2 Sw. Tr. 82 ; 1 New Rep. 182, 203 ; 32 L. J. V. 
M. & A. 25 ; 8 L. T. 80 ; 27 J. P. 216 ; 11 W. R. 
110 ; 104 E. R. 1183. 

Annotation : — FoUd. In the Goods o/ J oiich (1SG2), 1 New Hep. 

182. 

2749. Discretion to refuse order — Pro- 

ceedings vexatious.] — Baker & Marshman v. 
Brooks, Marshman v, Hughes, No. 2748, ante, 

2750. .] — Inihc OoodsofYoVNO, 

No. 2747, ante. 

2751. Order made subject to conditions.] — 

In the (jooda of Young, No. 2747, ante. 

2752. Against whom put in suit — Sureties only — 
Administrator dead insoivent — Assets sufficient to 
pay legacy.] — Administration-bond allowed to be 
l)ut in suit against sureties of d(;(teased insolvent 
administrator, who Jiad misapplied the ass(‘ts, 
wh(*re the assets were sufficient to i)ay the legacy : 
Si> the administrator had died insolvcuit , no person 
had applied, or was likely to apply, for adminis- 
tration of his estate. — Rudge v. Partridge (1841), 
1 Notes of C/ases, 218. 

2753. In whose name action brought — Assignees 
— Whether in representative capacity.] — (1) An 

order for the assignment of an administration 
bond und(ir Oourt of Probate Act, 1857 (c. 77), 
H. 83, may be made by a registrar of the Probate 
Hiv. on a summons. 

(2) The assignees, though bound to hold all 
mon(‘ys r(*(M)V(‘r(Ml as trustees for all i)ersons 
interested in the estate, need not su(‘ in a r<*x)r<‘- 
scntativi^ capacity, but may su(^ simply in tlunr 
own names. — (k)i'E v. Bennett, [lUl 1 1 2 (’h. 4HS ; 
81 L. J. (h. 182 ; 105 L. T. 541 ; 55 Sol. Jo. 725. 

2754. Where administrator has given two bonds 
— Second put in suit first.] — In the (foods of Irvincj, 
No. 2717, ante. 

{b) Praelicr. 

2755. Notice to sureties.] — Baker & Marsjiman 
i\ Brooks, Marshman v. Hughes, No. 2748, ante. 

2756. Rule nisi granted in first instance.] — 

In d(‘bt. on an administration bond judgment, by 
default having been sulTered breach(\s tissigned 
pursuant to 8 A: 0 Will. 3, c. 1 1 , s. 8, tiu^ ct. alk>wed 
the writ of iiupiiry to be ex(*cute(l before the 
Chief I'rustee notwithstanding 3 A: 4 Will. 4, c. 42, 
8. 16, but» only granted a ruh? nisi in the lirst 


instance. — Canterbury (Archbp.) v. Burlington 
(1841), 1 Dowl. N. 8. 285. 

2757. .] — In the Goods of Jones, No. 

2746, ante. 

2758. Effect of R. S. C.,1875, Ord.53, 

rr. 2, 3.] — An application made to assign an 
administration bond in order to its being sued upon, 
is not one made in an action, & consequently 
above Ord. is not applicable to it, & the old 
practice will still prevail that there shall be a rule 
nisi in the first instance, calling upon the sureties 
to show cause why the bond should not be assigned. 
— In the Goods of Cartwright (1876), 1 P. D. 422 ; 
34 L. T. 72 ; 40 J. P. 104 ; 24 W. R. 214 ; 3 Char. 
Pr. Cas. 399. 

Sec^ now, R. S. C., Ord. 52, rr. 2, 3. 

2759. To whom application made — Registrar.] — 

An application for the assignment of an adminis- 
tration bond should be made to the registrar. — 
In the Goods of Rees, [1896] W. N. 57. 

Annotation: — Folld. v. Bennett, [1911] 2 Ch. 488. 

2760. .] — Cope v. Bennett, No. 2753, 

ante. 

2761. How application made — By summons.] — 

Cope r. Bennett, No. 2753, ante. 

2762. Form of order to assign.] — Baker ^ 
Marshman v. Brooks, Marshman v. IIughes, 
No. 2748, ante. 

Sevy also, No. 2747, ante. 


Sect. 14.— EVIDENCE OF GRANT. 

Sec Hupreme (’ourt of .Tudicaturc (Consolidation) 
Act, 1925 (c. 49), s. 171 (2). 

2763. Copy.] — A copy of a probate of a will, 
where the (;t. lias jurisdiction, is good, because the 
lirobate itseJf in such case is an original act of the 
ct.— B.. V. Haines (1695), Skin. 584 ; Comb. 337 ; 
90 K. R. 262. 

AmwtntUms : — Reid, (-ox r. AllinKliarn (1822), Juc. .OH. 
Mentd. U. r. Smith (1828), 8 B. & C. 1 ; Police Comr. v. 
Ihmovan, I190:i] 1 K. B. 89.'). 

2764. .] — Where the original is evidence 

without further proof, a copy is evidence. — 
Hoe V. Nathorp (1697), 1 Bd. Raym. 154 ; 3 
Salk. 154 ; 91 E. K. 1000. 

Annotations : — Consd. Hcnncll v. Lyon (1817), 1 B. & Aid. 
182. Reid. Cox r. Allingrhum (1822), Jac. .OH. 

2765. ^ .]— Anon. (1773), Lofft, 302; 98 

E. R. ()t>3. 

2766. Original act book — Though subsequent 
grant to another — First grant not recalled.] — Tho 

original book of acts dir<*cting letters of adminis- 
tration to be granted, with the surrogate’s fiat 
for same, is evidence of th(i title of the iiarty 
to whom the administration is directed to be 
grant (*d of intestate’s effects, without producing 


administrator of Ida ucconiitH.— /n 
the KsUtic of DounT.AH (1998), 8 

8. B. N. 8. W. HO.— AUS. 

g, ^ . .]— JUthhkli. r. Jli\s- 

BKU. (18(i:J), 9 L. T. 243.— IR. 

4 , y.V)r pvrposc of siting 

surety.]- - All iiHHiKnincnt of an adndiiiK- 
tration bond waa ordered by the ct. 
for the purpose of HiiiiiR n snroty. — 
Jfe Caiu‘K.ntkh’h Kstatk. (1894), 20 
V. L. It. 169. AUS. 

a. in the Gotnis of 

Collins (1802), 7 h. T. 200.— IR. 

PART II. SECT. 13. SUB-SECT. 7. 

C. (b). 

b. Suffli'iency of declaration.]- The 
bond boiiiK conditioned to exhibit 
an invoiitory into the Ct. of ITohute 
on tho tirat Monday in Jime, & the 
hrtmch beluK that the administratrix 
did not exhibit an inyentory on the 
first Monday in the year : — tield : the 


declaration was bad. — M ktcalfe r. 
M(’Kicnzik (1846), 2 U. C. It. 103.— 

CAN. 

o. Decree for distribution not ob- 
tained — Application by defendant ad- 
luinistrator for stay of proceedings.] - - 
The next of kin eaiinot eluini sub- 
stAntial dainatrea in an action on an 
adiiiiuiatratioii bond, where no decree 
for diatribution hos been obtained, by 
showifiK iiioroly that the administrator 
has received moneys for tho estate. 
Tho proper course for deft, in such a 
<*080 Is, to apply to tho ct. to stay pro- 
eiH'diuto^ (III the bond until a decree 
for distribution has hwn obtained. — 
Elgin (Eaiu.) i*. Chosby ( 18.64), It) 
U. C. K. 260.— CAN, 

d. .1“ln all action on 

an administration bund, the want of 
a decree is a irood plea to a brtMieh for 
not distributincr. but it is no irround 
for staying iiroceedings. — Nkill v . 


McLaughlix (1808), 4 P. U. 312. — 

CAN. 

e. OhiretUms to decree — When taken 
— Whether by vsiy of defence - To 
action on administration bond. )— Cow- 
ling r. iiATKS (1888), 21 N. S. R. 
(9 B. & (L) 78.™ CAN. 

f. Effect of minor disrrejHtnries.] 
— A disert'ponoy between the dote of 
tho bond & tho dat-e of tho iiotiro of 
appeal is unimportant, the bond 
nH^iting that an appeal has been taken . 
& it not bciiiK open to the bondsmen 
to say that the recital was false, & it 
not beinR suggetsted that any other 
notice was given to which the recital 
could refer. — In the Estate of Craig 
(1919). 62 N. S. n. 368 ; 43 D. L. R. 
762.— CAN. 

g. Bond varied — On application 
for letters of administration.}— In the 
Estate ofTj^acuED (1913), 32 K. Z. L. R. 
991.— N.Z. 
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the letters of administration tliemselves ; notwith- 
standing subsequent letters of admiuist ration 
granted to another ; the first not bt‘ing recalled. — 
Elden V. Kedpetj. (1807), 8 East, IS7 ; 103 E. K. 

314. 

2767. .] — The probate act b(K)k of the 

Prerogative Ct., containing an entry of a W’ill 
being proved, of probate being granted to the 
exors. therein named, admitted as evidence of 
those persons being the exors., wit-lunit. accounting 
for the non-production of the probate. (\>x r. 
Allinoham (1822), Jac. i514 ; 37 E. it. Oil; 
previous proceedings (1821 ), Jac. 337. 

Annotation : — Consd. Doe d. Bassett u. Mew, Doe d. Edwards 

V. Uunning (1837), 7 Ad. & Kl. 240. 

2768. Exemplification of act.] — Exemplifica- 
tion of the act of ct. for granting an administra- 
tion Avith the will annexed is sulTicicnt cvidenc<^ 
to prove the title of ih(^ administration. — K kmi'Ton 
d. BoyfielI) r. (’uoss (1735), Cunn. 1(H ; lx*o 
innp. Hard. 108 ; 04 E. B. 1127. 

2769. Copy of act book.] — An examined copy of 
tile act book in the registry of the l*rerogativt‘ (M. 
of (Canterbury, stating that administration was 
granted to deft, of her liusband’s goods, at such 
;i time, is proof of her being such administratrix, 
in an action against her as suc'h, witliout giving 
tier notice to produce th(» letters of admiidstration. 

Davis r. Williams (Lady) (ISll), 13 East. 232 ; 
101 K. H. 358. 

A nuotiititms : — Mentd. (((kmIkom r. Forbes flSL'i), I Marsh. 

ri2.') : Jlamsbottoiu r. Davih 4 .M. .Nc W. 681. 

2770. In an aetioii for ihoik'V had A re- 

ceived against an exor.. hut nut ii.aminghim assm-h, 
]>ltf. ])roved a notice tu jiroduce tin* pruhaU* of tin* 
will ; iV also a notice to admit “ an oni<u* c«»py oi' 
the last will A. U^stament of J. (1., of L. in tin* parish 
of (i., in the eount y of W., bricLlayer, j>rov«‘d at 
M., Api*. 10, 1813,” iV a judge's order made fur the 
adndssiun in evidence uf tin* ducument in cjuestion, 
which ])urported t<i be *• extijuded from tin* 
ri'gistry of the Ar('hd<*aeon of W.,” A. to iMintain 
a cojiy of the will, A to lx* sigru'd by ” K. M., 
registrar,” with an extract apparently fr<»m the 
act book, tliat the will had lx*4*n proved A: ])robale 
granted : --//cW ; the document was rightly 
admitt4*d in evidence, witliout proof that- the 
probate was in pos.session c>f deft., or of the sigiia- 
liire of th<^ registrar. — Waite r. (iALE (1815), 2 
D(»w. iS: L. 025 ; It E. J. q. H. 212 ; 0 ,Iur. 7M2. 

2771. - Though unstamped— Evidence Act, 

1851 (c. 99), S. 14,] — A cfipy, unstampixi, of the 
a<*t b(M)k of the Ecelesiasl ical Ct. is luirnissihle 
in evidence und(;r above sect. -- 1 )oitKi'n''r r. 
Meitx (1854). 15 r. B. 112 ; 2 C. E. H. 807 ; 23 
E. .1. C. P. 221 ; 23 L. T. O. S. 114 ; 2 W. It. 480 ; 
130 E. It. 374. 

2772. Minute endorsed on original will.] — Where 
defts., having had notice to prodiice the probate 
of the will of their t4*st-aUir, refustxl t<i produce 
same : -//dd ; an instrument, pixxluced by the 
f>niecT of the Ecclesiastical (Jt.., purporting to be 
the will of deft.’s t^^stat-or, & indr>rsed by thf? ollicer, 
fis being the instrument whewjof probaU? luid been 
grant<*(i t(» defts. & that they had sworn to the 
valuta of the effcjct.s, was admissible in evidence in 
an action against defts. for money had Ac rctccived 
by their t<?stator in his life-time. — (Iorton v. 


Dyson (1810), 1 Bred. & Bing. 210 ; 3 Moore, 
(’. P. 558 ; 129 K. H. 700 ; previous proceedings, 
I r.ow, 78, N. P. 

Annotation!* : — Expld. l><»e < 1 . Edwards r. (iiiiming ( 1837 ), 

2 Nov. A' 1 *. K. B. 201 ). Consd. Waite r. ( 4 alo ( 1846 ). 

2 Dow. & L. 02 .'». Mentd. Jones r. Tanner ( 1827 ), 1 Man, 

A' By. K. B. 420 . 

2773. .] — To prove the title of a lessor of 

pltf. in ejectment, claiming as exor., it is sufilcieni, 
without laying gi*ound for reception of secondary 
t*viden<*e, to produce minutes of the ])i'oof of tin* 
will A st*aling of probate, iiidors(*d on tfu^ will by 
the sum>gate Ac registrar of the Ec(*U*siiust ical C't. ; 
it being proved also that, by the practice of the 
particular ct., no other ivcc>rd of such grants is 
kept.— Doe d. BAssOTr r. Mew, Doe d. Edwards 
1 *. (luNNiNo (1837), 7 Ad. Ac El. 210; 2 Nev. At- 
1*. K. H. 200; Will. Woll. Ac Dav. 400 ; 0 L. .1. 
K. B. 229 ; 1 .liir. 511 ; 112 E. U. 402. 

2774. Certificate Of Archbishop.l - In an action 
by an exor. if di‘ft. craves oyi'r of tlu^ h*tt.ers 
U‘stainent.iiry to which the will is annex(*d, it is 
not siilllcient for pltf. to S(*t. out the IeUei*s testa- 
ment-arv without the will. — Daly r. Mahon 
(1838), 4 Bing. N. (!. 235 ; 5 Scott, 0(K1 ; 7 D. .1. 
(1. P. 127 ; 132 E. It. 779. 

2775. Recital in subsequent grant.] Ili nrY v. 
PnicE (IS37), 1 .hir. 101. 


Si:( I . 15. -EFFECT OF GRANT. 

Sfh-se<t. 1. In (Ieneral. 

2776. Whether conclusive That grant genuine,] 

' Debt by pltf., as extrix. t-o lu*r husband. Deft. 
ple:ide«l never ext-rix., Ac on a trial pltf. produced 
the prolxite of tiu* will in <*vidence. Deft-, said 
thnt the will was ned a true, hut- a forg(*d will 
Held : 4‘vi(lent e of forgery could not be given, 
l)ut evidence may be given that t he seal was forg<*d 
<ir iH'pealetl, or that there w<*rt* honn noUtbilia : 
for t-hoH(‘ eonfesH A:- a vend tlie seal. Hut he cannt»t 
give in evidenci* tliat am)th(*r was exor. ; or that, 
the test-at-or was non rotnpos inrntis^ for those 
falsify the* proceixlings of the ordinary in cases (»f 
which he is judge. NoEi.L r. Wells Ac 
( 1008), 2 Kel). 3:i7, .313 ; I Sid. 359 ; I Lev. 235 ; 
Hi E. It. 210, 211. 

AnnotatioHH : Coxisd. Cjim- (I(;!)7), 1 Lil. Paym. 2(;2 ; 

Anen. (1708), 1 (’oai. I. '’»(). Refd. M(*u<Lavs r. kliiKhhoi 

(177.6), Ainl». 7.60; All« a DianlaH (1780), .'( Term Jtrp- 

12.6. Mentd. Marriot. n Marrint, (1726). 1 Htra. (KWL 

2777. - .] It is certainly good Jaw 

that if they show a prohatcr under the seal of the 
ordinary, they ( annot giv(i in evidence that the 
will was forged, or that the tx^stahir wits 7ion 
compos rrundis, or that another p(*rsofi was exor. 
but tiiey may giv<; in evidence that tia* seal was 
forged (per (.’uii.).— M auriot v. Maukiot (1725), 
1 Stra. 000 ; (iilh. Oh. 203 ; 93 E. K. 770. 
AnfwtatirmH : Refd. Allen v. DnndaH (1780), .'I 'I’erifi Kep. 

126. Mentd. Allen r. M* I’hernon (1 847 ), I H. L. ( ’an. IIM. 

2778. That grant not revoked.] -Noei.l 

V. Wells Ac Paoe, No. 2770, ante, 

2779. Matter within jurisdiction.] -Pay- 

ment of money txi an exor*. who has obtairwid pro- 
bate of a forgrxl will, is a discharge Ut the d(;btor 
of the intA'state, notwithstanding the. probate b(< 
aftc*rwardH declared null, Ac admin isti-ation be 


PART II. SECT. 15, SUB-SECT. 1. 
h. Whether condusitfe — That ffranl 
reoular.] — Admlnitfiration irremilarly 
grantod remains good till revoked by 
the proper ct. — Chookshank v. Gibkr- 
sox (18.63), 2 All. 544.— CAN. 

k. .} — Where letter* pro- 

bate or <»f adiiilnbitratioii have 


iHHiicd out of a ct. from wldcli they 
could not properly Imhuo they are 
ncverthelcfw valid iinloH* & until 
revoked. — Do.vno.v & Wbhtkiix 7’iiuhts 
(‘ o. V. Traokhh Bank <ik (;axai»a 

(1908), i« ( 1 . L. n. 382 ; no. W. J{. 

977.— CAN. 

j, jfg If, apjMpintmeni of 

exevuUrrB— dr validity dr eonlenU of 


— lIoitMiTHJi Navko.u r. Bai 
Diia.vhAui (J8H7), J. L. K. 12 Bom. 
1G4.— IND. 

m. lAmited U) proper ty wUhin 
yuriadirf ion.) -The grant of adininlM- 
tration Is purely tcrriUulal in its 
operation; It is llmlt4Ml to property 
within the JiirLsdietion. tc the ailitiliilM' 
truDir cannot in virtue of It n*covcr 
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Executors and Administrators. 


Sect, 15. — Effect of grmd: Sub-sects, 1 cfc 2, & 

H, (g). (/>)<£: (c ).J 

granted to the intestate’s next of kin. A probate, 
as lonj; a-s it remains um'epealed, cannot be 
irnpeached in the temporal cts. This case was 
compared to a probate of a supposed will of a 
living i)erson ; but in such a case the Ecclesiastical 
Ct. have no jurisdiction, & the probate can have 
no effect : tiieir jurisdiction is only to grant 
probates of the wills of dead persons. The 
distinction in this respect is this : if they have 
jurisdiction, their sentence, as long as it stands 
unrepealed shall avail in all other places : but where 
they have no jurisdiction, their whole proceedings 
are a nullity (Bullbr, J.). — ^Allen v. Dundas 
( 1789), 3 Term Rep. 125 ; 100 E. R. 490. 

AnnnUtlions : — Consd. Qrlflitha v. Hamilton n806), 12 Vcs. 
2118 ; HewHon v. Shelley, [1914] 2 (Ui. la. Refd. Thui-Bt-on 
V, Mills (1812), 16 Ea8t. 254 ; Kx p. Jollitfe (184a), 8 
Deav. 168 ; Easton v. Carter (1850), 5 Excli. 8’, Bancks 
V, Oilcrton (1854), 10 Exch. 168. Mentd. Phillips v. 
Hunter (1795), 2 Hy. Hi. 402 ; \Vooll<iy v. Clark (1822), 
1 Dow. & lly. K. D. 409 ; Wood v. Dunn (1866), 7 D. & S. 
94: Marlin u. Nadel, 11906] 2 K. II 26; Ponsford, Baker 
V. tJriioii of Jiondon & Smith’s Bank, |1906] 2 Ch. 444 ; 
Hanson v. Platt, 11911 ) 2 K. B. 291. 

2780. After lapse of time.] — In 1807, the 

Pnu-ogative Ct. granted letters of administration 
with the will annt^xed to B. as substituted legatee, 
reciting that no ()xor. had been named in tlic will, 
that (J., the universal legatee for life, had survived 
te^stator, but died without taking administration. 
On a])plication for administration de bonis non^ 
a doubt arose in the R-egistry, on looking at the will, 
whether the property had not been given absolutely 
to C., & consequently whether the grant in 1807 
was not incorrect. The ct. held that, after such a 
lapse of time, it would presume that the recital 
in th(‘ original grant was correct, &, there being 
no one*. befoi*e it liaving an interest & calling upon 
it to <lo HO, would not go into the question of the 
construction of the will. — In the Goods of Smith 
(1801 ), 2 Sw. A Tr. 371 ; 31 L. .1. P. M. A A. 187 ; 
6 B. T. 432 ; 104 E. 11. 1010. 

.] — Scf\ ifcpcrally, 1<].st()P 1‘ICL, Vol. XXI., 

p. 237, Nos. 003, (iOl. 


SiiM-SKCT. 2. — OllANT OF PkoBATE OU 
Administuation with Wilt. Annexed. 

A, In General, 

2781. Where administration already granted.] — 
Anon. (1407), No. 394, ante, 

2782. — — .] — A. makes Ids will & appoints an 
exor., & dies ; th(| ordinary, witJiout taking notice 
of the will, commits administration to .1. 8. before 
the exor. has proved tlio will, the administrator 
Bells tlje goods of dt‘ceased, A the exor. afterwai’ds 
proves the will, A brings detinue for the goods 
against the vendee. Adjudged that he should 
recover, for the probate supersedes the administra- 
tion ab initio^ A the sale made under it ; but 
otherwise if it be averred that the sale was made 
to discharge the funeral expenses or debts, which 
the administrator or exor. was compellable to pay, 
for there such sale shall be indefeasible for ever. 

The exors. named are exors. presently A before 
the probate of the testament, for the probate is but 
a confirmation A allowance of that which the 
testator has done {per Cun.). — G haysbrook v. 
Pox (1564), 1 Plowd. 276 ; 75 E. R. 419. 

Annotations: — Confd. Mouatiord v. Gibson (1804), 4 East, 

property abroad by action In English 
Ota.— L i Chok Huno v, Li Pui Choi 
(1910). 6 Hong Kong L. It. 12.— 

HONQ KONQ. 


441. Ezpld. Ellis V. Ellis, [1905] 1 Ch. CIS. Comd. 
Hewson v. Shelley, [1914] 2 Ch. 13. Bdld. House's Case 
(1588), Owen, 27 ; Hensloe’s Case (1600), 9 Co. Hep. 
,"16 b ; Middleton’s Case (1604). 5 Co. Rep. 28 b ; H. A 
Waller v. Hanger ( 1615), 3 Bulst. 1 ; Wankford v, Wankford 
(1704), 1 Salk. 299 ; Douglas v. Forrost (1828), 4 Bing. 
680 ; A.-G. v, Dimond (1831), 9 L. J, O. S. Ex. 90 ; Daly 
V. Mabon (1838), 6 Scott, 606 ; Pemberton v. Chapman 
(1857), 26 L. J. Q. B. 117 ; Re W^ost, West v, Roberts, 
[19091 2 Cb. 180. Mentd. Bingham v. Smeatkwick (1595), 
Cro. Ellz. 455 ; Knolls v. Dobbins (1623), Palm. 366 ; 
Godfrey v. Saunders (1770), 3 W'lls. 73 ; Buckley v. 
Barber (1851). 6 Exch. 164. 

2783. .] — Woolley v, Clark, No. 2883, 

post, 

2784. .] — Boxall V, B0XAI.L, No. 3009, 

post, 

2785. .] — Ellis v, Ellis, No. 2882, post, 

2786. .] — Hewson v, Shelley, No. 2878, 

post, 

2787. Grant to husband of married woman — 
Whether assent to dispositions.] — Since the amended 
rules (15 A 18) for the Probate Registrars in non- 
contentious business to effect — namely, on 
Apr. 19, 1887 — a grant to a husband of probate 
of the will of his wife does not necessarily operate 
08 an assent to the will as a disposition of property 
which she had no right to dispose of by will without 
his assent . — Re Atkinson, Waller v, Atkinson, 
[1899J 2 Oh. 1 ; 68 L. J. Ch. 404 ; 80 L. T. 505 ; 47 
W. R. 469 ; 43 Sol. Jo. 455, C. A. 

Annotalions : — ^Expld. Elliot v. North, [19011 1 Ch. 424. Reid. 
Rc Nathan, Herring v. Bpyor (1907), 51 Sol. Jo. 428. 

2788. ,] — Under the present practice 

the assent of a husband to his wife’s will, if 
necessary, is not implied by reason of his having 
obtained probate of such mil in general form. *- 
Re Nathan, Herring v, Spyer (1907), 51 Sol. Jo. 
428. 

2789. Evidence of will.] — Probate has a twofold 
character or operation ; viz. granting adminis- 
tration, A also authenticating the will, A evi- 
dencing the character of the executor. — Matson v. 
Swift (1845), 8 Bcav. 368; 14 L. J. Ch. 351; 
5 L. T. O. S. 405 ; 9 Jur. 521 ; 50 E. R. 144. 
Anm)taH(m8 : — Consd. A.-O. v. Bnmniiig (1860), 8 H. L. CaB. 

243. Re!d. A.-G. r. Partington (1862), 1 H. & C. 457. 
Mentd. CuMtancM) v. Bradshaw (1845), 4 Han^ 315 ; 
Myore V. Perigal (1852). 2 De G. M. & G. 599 ; Lord r. 
Colvin (1867), L. U. 3 Eg. 7.37 ; Re De Lancey’s Suc- 
cession (1870), L. K. 6 Exch. 102; Forbes v. Steven, 
Mackenzie r. ForhcB (1870), L. K. 1() Eu. 178; A.-IL r. 
Lomas (1873), L. H. 9 Exch. 29 ; A.-G. r. Huhbuck (J884), 
13 Q. B. D. 275 ; A.-G. r. Ailesbury (1887), 12 App. Gas. 
672. 

2790. .] — A party had a power to appoint 

by will executed without any particular formality. 
Upon a petition to obtain the fund out of ct. : — 
Held : it was not necessary to produce the original 
will, but the evidence of the probate was sufficient. 

The question was whether such a will existed or 
not. The Ecclesiastical Ct. was the exclusive 
judge of that A its determination on that point 
properly appeared from the probate (1x)RD 
ljANaDAi.E, M.R.). — ^Ward V, Ward (1848), 11 
Beav. 377 ; 12 L. T. O. S. 490 ; 50 E. R. 862. 

See^ now, Court of Probate Act, 1857 (c. 77), 
ss. 62, 64. 

2791. Whether other documents excluded.] — 

Brknchley V. Lynn, No 2079, ante, 

B, How far Conclusive, 

(a) In General, 

2792. Whether conclusive until revoked.] — 
Fraud in obtaining a will relating only to a personal 
estate, is not examinable in Chancery, after the 
will is proved in the Spiritual Ot., so long as that 

tx>lted.] — Held: according to the 
practice & usage ot the Canadian cts. 
since 1801, the grant of probate was 
not condufflYe, but it was competent 


PART II. SECT. 16, SUB-SECT. 2.— 
B. (a). 

2792 i. Whether conctvsive until re- 
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probate is in force. — A kciier v. Mosse (1680), 
2 Vem. 8 ; 23 E. R. 618, L. C. 

Annotation: — ^Apprvd. Allen v. McPherson (1817), 1 H. L. 
Cas. lUl. 

2793 , .] — Against a probate obtained by 

fraud, relief must be here, [Ot. of Oh.] where the 
party will be decreed a trustee. — ^Barnesly v. 
PowEL (1748), 1 Ves. Sen. 119; 27 E. K. 930, 
L. 0. ; subsequent 'proceedings (1749), 1 Ves. Sen. 
284, L. 0. 

AnnoUitiona : — Distd. In Bamesley v. Powell Loud IIard- 
wiOKK took u distluotion between fraud uijoii te.stator. 
He fraud after his death. In the former ease, he Haul thin 
ot. would not meddle but leave it to the EcelesiaHtical 
Ct. (Loro Apsley, C.) ; Meadows v. KiiussUm (1775). 
Amb. 75(5; Qingeil v. Home (183U), 9 Sim. 539; Alien 
V. McPherson (1847), 1 H. L. Cas. 191. Consd. Birch v. 
Birch, [1902J P. G2. Refd. HindRon v. Wcatherill (1854), 
5 De G. M. He G. 301. Mentd. Bulkloy u. Wilford (1834). 
2 Cl. & Fin. 102 ; I>rioe v. Dewhiirst (1838), 4 My. & Cr. 70. 

2704. .] — On plea, sentence in Ecclesi- 

astical Ot. ex direcio in a matter properly cognisable 
there, is conclusive evidence where tlio same 
matter comes in question collat/crally in a ct. of 
law or equity. — Meadows v. Kincjston (1)uohes.s) 
(1775), Arab. 756 ; 27 E. K. 487. 

AnnoUHion .'—"Reid. Allen r. Maephernen (1812), 1 Ph. 133. 

2795. .] — Allen v, I)itnj)as, No. 2779, ante, 

2796. .J — Probat-e of an infant soldier's 

will must be treated as conclusive that ho had 
testaraiiiitiiry capacity, He the will, while the 
probate r(*raains imrev'oked, must be ireat-ed as 
valid. — lie Wekniieii, WEUXiiKit r. Beit, 1 1918] 

1 Oh. 339; 87 L. .1. Oh. 255 ; 117 L. T. 801 ; 
62 Sol. Jo. 268 ; on appeal^ [19J8J 2 Oh. 82, A. 
AnnoUition : — Mentd. Nixon r. Prince (1918), 31 T. L. K. 

444. 

2797. .] — After a will of personalty Iwul 

been prov^ed, per /c.v/c.v, in th(-* Ecclesiastical (’t., 
a bill was liled by tin* ne\t of kin, alleging that the 
t-estivtor’s signature t-o the will was obtained when 
lie was not of Fwnind A disposing mind ; that his 
UKidical attendants were not called as wit-nesses 
when the jirobate was obtained ; A that iiui 
evidence of Bistator's inc.ompeteucy did not coirn* 
to the knowledge of j>ltfs. until aft^ir the time 
allowed for appealing from the 8(inU*nce of the*. 
Ecclesiastical Ot., had expinid ; A praying that 
the will might be declared to have betm fraudu- 
lently obtained, A that th(* residuary h^gaUu; might 
be declared a tru.st<*e for pltfs. A thunurrer U> the. 
bill was allowed, a ct. of equity having no juris- 
diction to relievo agaiust the probaU^ of a will, 
unless tlie consent of the next of kin to the 
granting of it was fraudulently ohUiined. — 
Gingell r. lloiiNE (1839), 9 Sim. 5.39 ; 3 Jur. 
194 ; 59 PL R. 466. 

Annotfitum: — Consd. HindHon v, Wcatherill (1851), 23 
L. T. U. S. 149. 

2798. .] — Allen r. M‘ Pheiwon, No. 717, 

ante, 

2799. .] — Melulsii v, Milton, No. 718, ante. 

(b) Thai Document Testamentary, 

2800. Whether conclusive.] — Where in a mar- 
riage settlement a power of appointment by will, 
signed, sealed, published, A declared in the 
presence of two witnesses, is given to the wife, 
notwithstanding her coveiture, A an instrument 
afterwards executed by the wife is proved as a 
will, this ct. is concluded by the decision of the 


Ecclesiastical Ct. that the instrument propounded 
is a will, A is bound to consider it as a valid execu- 
tion of the power, if the instrument be proved in 
this ct. to have been executed with the formalities 
prescribed by the power. — D ouglas v. Cooper 
( 1834), 3 My. A K. 378 ; 40 E. R. 144. 

Annotation : — ^Refd. Whicker v. Hume (1858), 7 H. L. Cos. 124* 

2801. .] — Poraonal preperty was held, under 

I an Engli.sh will, in trust for such person as an 
Plnglish lady shoiiki, by her last will in writing 
duly executed, aj>}H)int. She aft-orwards married 
a PYencliman, A died domiciled in France, having 
appointed the projiorty by an imattested will, 
valid according tx> the law of her domicil, A 
admitted to probate in this country ; — Held : this 
will was a valid execut ion of the power. 

The elYcct of prebato is not conclusive as to 
what this ct. must Jiold to be its constniction as 
to the rights t-o the )>roperty disposed of by the 
will, but it is (ionclusive to this extent, that the 
instrumtuit. admittcul t-o probate is the will of the 
testator (ItoMii.i.Y, M.R.). —-D’IIuaut v. IIauk- 
NEss (186.*)), 31 He.iv. 321 ; 5 Nenv Rep. 410 ; 34 
L. .1. Ch, 311; 11 Jur. N. S. 633 ; 13 W. R. 513 ; 
55 E. n. 660. 

AnnoUitiotui Consd, lliniinK*! r. Hummol, 11898] 1 Ch, 
(542 ; Policy r. Hordern, |190()| 1 Ch. 492; He Price, 
Tomlin 1 *. Latter, II9()«i 1 Ch. 442 ; He HImpson, CoulU 
V. Church .Xlissionnry Soc., ] 1 91(5] 1 (7h. 502 ; He Wilkin- 
Hon*H .Stddint., HiiMcrr. Wilkliwon, 119171 1 Ch. (520. Apld. 
He Wornher, Wernher v. Beit, 11918 ) 1 (Jh. 339. Retd. Jn 
the UoiHiH of HuImt, (189(51 P. 209; Barretto v. Younjp, 
(1900) 2 Ch. 339 ; He Si'iholcllold, Scholcllchl v. Ht. John, 
He Yountf, Smith r. St. John, 11905] 2 (5h. 408. 

2802. Codicil held void for uncertainty-— 

After probate In solemn form.]— C ampsilt., 
Heading i\ Uinde (1910), 128 E. T. Jo. 518. 
Amwtdlion He Barmrn*!*, Barmnoo v, Ellin, (11)10) 

2 Ch. 419. 

2803. .] -A (locuinc'ut cont>aining no words 

of gift, but giving a list of tlie names of eight 
persons, A after each name stating a Hum of 
money, was ailrnit-t/ed U) probat^e as a tuxlicil : — 
Held : the ct. being bound to assume that all 
docuinent.H atlmittixl to ])i()hat/e are teHtameniary 
doeuments, A it being its duty to construe them in 
ordcT U> ascu'Hain t^estat-or’s int-ention as Uy the 
dispo.sitiori of his property A within the liinits 
allowed by law to give cITect t-o that ini<uition, the 
codicil must be construed as giving t-o each i)iTHon 
named a legacy of tlie amount set after his name. 

J(e Bauuance, Haurance v. Elus, [1910] 2 Oh. 
419; 79 J.. J. Oh. 5il; 103 L, T. 101 ; 51 Sol. 
Jo. 651. 

Annntati(fn : — Montd. He Stooillcy, IlnoMcn r. Lonock, (1915) 

2 Ch. 295. 

2804. Will disposing of realty.]— I Vohatci 

held not tx) he conclusive proof that inHtrumonts 
so far as thf?y alTcct real OHlaUts, anj of a tc^sta- 
mentary characLjr. — Hume v. Hundell (1822), 

6 Madd. 331 ; 56 E. R. 1117. 

Annotation : — Mentd. Monw v. Martin (1805), 34 Boav. 500. 

See, now. Land Transfer Act, 1897 (c. 65), 
8. 1 (1), (4) (repealed by Law of Properf-y Act, 
1922 (c. 16), ». 156 (11)); Administration of 
EsUtxJS Act, 1925 (c. 23), s. 1 (1). 

(c) Thai Will Duly JCxecuied. 

2805. General rule.] — To a bill by a legatco 
against the exor., who has proved the will in this 


for reep. to Impugn the validity of 
the will. — M ig.vkaitlt v. Malo (1872), 
26 L. T. 329.— CAN. 

27e2 a. .(—Probate of a will 

devising real estate is not oonclaslve 
evidence of the validity of the will in 
a ct. of 00 ally. — Turner v. Tuh.ner 
a904). 24 C. L. T. 243 ; 2 S. B. Eq. 
Uep, 535.— CAN. 


2792 Ui. .J — Proha to is conclusive 

until revoked. Sc no ct. can admit 
evidence to impeach it. This pro- 
position is not in ita entiretr applicable 
to Ontario because by Judicature Act, 
H. 8. O., 1897, c. 51, s. 38, tlie Supremo 
Ct, has Jurisdiction to try the validity 
of wills, whether probate has been 
granted or not. — IiRiXiK v. M^irRow 


(1914), 32 O. L. It. 218; 7 O. W. N. 
279.—CAN. 

PART II. SECT. 16, SUB-SECT. 2. — 
B. (0). 

n. WUrlhtr eeuience of due exeeu- 
ii/m.H Probate of will, though 
roglMtercil, Im not evidence of a duo 
t:xe<;iilJo)i to pass real estate. — 
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Sect, 15. — Effrri of grmil : SuJj-secf. 2, B, (r), (d), 
i^)Ai)Ag). (h). {i)iSrijU 
countiy, ii is a valid plea that testator was 
domiciled in a foreign country, &> tliat by the laws 
of that country the dispositions contained in the 
will are void ; the grant of probate being con- 
clusive as to the validity of the instrument, gud 
will, brrt not as to the validity of its contents. — 
(Umpbrll V. Bkaitfoy (18.50), John. 320; 28 
L. J. Ch. 045 ; 83 O. 8. 100 ; 7 W. R. 513 ; 
70 E. U. 445. 

2806. According to law of testator’s domicil.] — 

(1) A will must be executed according ^ the law 
of the country where testator was domiciled at the 
time of liis death. The grant of probate not 
appealed against, conclusively establishes that it 
was so executed. 

(2) The first question made is one that was 
extremely important, namely, the point, whether 
probate was or was not conclusive evidence of the 
domicil. Now, I have no hesitation in saying, 
that the affirmative of f>hat proposition cannot 
be a correct exx) 08 ition of the law. A probate is 
conclusive evidence that the instrument proved 
was testamentary according to the law of this 
country. But it proves nothing else (IjOIid 
Cranwortii). — WmcKER V . Hume (1858), 7 

II. L. Cas. 124 ; 28 L. J. Oh. 390 ; .31 L. T. O. 8. 
310 ; 22 ,T. P. 591 ; 4 Jur. N. S. 033 ; 0 W. R. 
813 ; HE. It. 50, H. E. 

A vnf Nations : — Ati to (2) Folld. Bradford v. Yonner (1884), I 
20 Cli. I). OAO ; Omclia v. Concha (1880), 11 App. Cas. 
041. (Jenerally, Mentd. Crookenden v. Fuller (18.59), 
Soa. & 8m. :i ; Tardrow r. Howell, I’arry v. Howell (1861 ), 

9 W. B. 290 ; Moorhousc^ v. Lord (ISOH), 10 H. L. Cas. 
279 ; Drevon v. Hrevon (1804), 94 L. J. Ch. 129 ; Jopp 
r. Wood (186.5), 4 Do O. .1. 8c 8m. 010; Thurhum v, 
Htx^ward (1871 ), L. 11. 9 1‘. (5. 478 ; Re I‘ationco, Patience 
r. Main (188f>), 29 Ch. 1). 970 ; .Tex v. McKinney (1889), 
14 Apn. Cas, 77 ; Re BerridKc, Berridpre r. 'Purner (1890). 
02 Ij. T. 90.5 ; Canterbury (3orj)n. r. Wyburn & Melbourne 
Hospital, [189.5] A. C. 8iJ ; Re MacdufT, MacdulTr. MacdulT, 
11890] 2 (9i. 4.51 ; WlnariH r. A.-(J., [1904] A. C. 287. 

id) That Will (iemilne. 

2807. Whether conclusive.] — Noell r. Wkll.s 
& Pace, No. 2779, ante. 

2808. .]-“Mariuot V. Marhtot, No. 2777, 

ante. 

2800. .] — A imobab^ of a pivtontled will, 

before it is avoided, Htoi)s clairnant.s as next, of kin. 
— BioNNErr V. Cradock (1751), 1 Kimy. 131 ; 
00 E. R. 911. 

2810. .] — PUIKSTMAN V. Thomas, No. 710, 

ante, 

2811. In criminal proceedings— For forgery 

of will.] — A will rdaling to personal estate (uinnot 
bo said to be forged, afU^r jirobatii granted. 
Indictment for forging a will ; on the trial a 
forg(Ty was proved, but defts. producing a probate' ; 
— Held : conclusive evidence in support of the will. 
— R. V. Vincent (1721), 1 Stra. 4«l ; 93 E. R. 048. 
AnnofaiUm N.F. U. r. (libson (1802), Buss. & By. 943, n, 

2812. .] — On an indictment for 

forging a will, a probate of tlu‘ will unrepealed 
was put in relitnl on as a bar ; — Held : It. v. 
Vincetitf No. 2SH, ante, was not law, & prisoner 
must be convicted. — R. v. Gibson (1802), Russ. & 
R.y. 343, n. 

2813. .] — On indictment for 

forging a will, probate of that will unrt»peaJed is 
not conclusive evidence of its validity, so as to be 


a bar to the prosecution. — B uttery’s Case 
(1818), Russ. & Ry. 342, 0. C. R. 

Forgery of wills generally, see Criminal Law, 
Vol. XV., p. 10.56. 

(c) That Testator Capable of Making Will. 

2814. General rule.] — Noell v. Wells & Page, 
No. 2776, ante. 

2815. .] — Marriot V. Marriot, No. 2777, 

ante, 

2816. .] — Gingell Horne, No. 2797, 

ante. 

2817. .] — Be Wernher, Werniier v. Beit, 

No. 2796, ante. 

2818. Where question not raised.] — Will of a 
lunatic, dated after the time he was found to be 
of unsound mind, admitted to probate without 
contest in the Ecclesiastical Ct., a proper subject 
of inquiry. — B4i Garden (A Lunatic) (1844), 13 
L. J. Ch. 439 ; 3 L. T. O. S. 177, 258, L. C. 

2819. Where question raised.] — The question 
appears to have been distinctly raised, & evidence 
given in support of the testator’s sanity at the date 
of the will, the point having been raised before 
the competent tribunal, & decided, the probate 
is conclusive (Lord Lyndhurst, C.) — Be Hard- 
castle (A Lunatic) (1844), 3 L. T. O. S. 237, L. C. 

Testamentary capacity generally, see Wills. 

( / ) Thai Will not Obtained by Fraud or Undue 
Influence. 

2820. Allegation of fraud — False representations 
as to character of beneficiary.] — Allen v. M‘Piier- 
SON, No. 717, ante. 

2821. Character of beneficiary concealed — 

Wife not lawfully married.] — Meluisii v. Milton, 
No. 718, ante. 

2822. Allegation of undue Influence.]— Allen 
V. M‘Pherson, No. 717, ante. 

{g) That Will not Bevoked. 

2823. By subsequent will.]— If there be two 
wills, the first devising the real estat-ci to c:hari- 
table uses, & the personal estate to particular 
legatees ; & the second bequeathing the personalty 
to other legatees & the real estat-e to such uses 
as the testator should declare, a probate be 
granttid of the first will, such probate is con- 
clusive against tlie claimants under the second 
will, until reversed by commission of review. — 
Annksj.y V. I’almkr (1722), 9 Mod. Rep. 7 ; 88 
E. R. 280. 

2824. By subsequent verbal declarations of 
testator.] — A i)aper, proved as a will, reciting the 
marriage articles of testator’s daughter with A. ; 
confirming those articles ; & directing, that all 
ti^stator’s property & effects shall be vesU^d in A. 
preferable to any exor. or administrator upon 
& after testator’s decease for all every the 
purposes of his said agre^ement expressed or 
intended. The probate, obtained by A. as exor., 
conclusive ; & he was held not a trustee for the 
next of kin upon parol evidence of declarations, 
subsequent to the will. — Walton v. Walton 
(1807), 14 Ves. 318 ; 33 E. R. 643. 

Annotations : — Mentd. Wilkinson v. Atkinson (1823), Tnm. 

& n. 255 ; Fitzgerald v. Field (1826), 1 Buss. 416 ; Wood 

V. Cox (1837), 2 My. & Cr. 684 ; Hekford v. Brown, Brown 

V. Browm (1856), 4 W. R. 473 ; Stewart r. Stewart (1880), 

15 Ch. D. 539 ; Re Ford, Ford t>. Ford, [1902] 1 Ch. 218 ; 

Re Roby, Howlctt e. Newington, [1908] 1 Ch. 71. 


Hamilton v. Lovr (1843), 4 N. B. R. 
(2 Kerr) 243.— CAN. 

PART 11. SECT. 15, SUB-SECT. 2.— 
B. (e). 

o. Only primd facie rvidenee.) — 


Letters probate are only primd facie 
evidence as far as real estate is con- 
cerned of the testamentary capacity 
of the testator. — ^SPROtT.K v. Watso.v 
(1896), 23 A. R. 692.— CAN. 

p. .1— A grant by a surro- 

urate ct. of probate does not stand 


in the way of a determination by 
Supreme Ct. of Ontario of the questions 
involved in an action in wtdeh the 
will is attacked on the grounds of want 
of testamentary capacity & undue in- 
nuenoe. — L ix>yd r. Robertson (1916), 
9 O. W. N, 339 ; 35 O. L. R. 264.— CAN. 
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2825. By destruction or cancellation.] — A per- 
son made a will, liaving signed the jirior sheets 
at the foot ; to the last & fifth sheet he attached 
his signature, & to which was the usual attesta- 
tion clause. In consequence of alterations in 
his family by deaths & otherwise, lie intended to 
make a fresh will, & with that view tore off his 
signature to the prior sheets, ^ struck his pen 
through the signature to the last sheet, & it was 
so found after his death : — Held : t his was evidence 
of an anivms rcvocandiy & the will declared void, 
although it had been admitted to probate. — 
WirxiAMS V, Tyley (1858), John. 580 ; 32 L. T. 
O. S. 191 ; 5 Jur. N. S. 85 ; 7 W. K. 110 ; 70 
E. B. 531. 

AnnotalUm: — ^Refd. In the Goods of Harris (1864), -4 New 

Rep. 485. 

Kevocation of wills generally, sec Wills. 

2826. Cheques payable to servants.] — Testator 
drew two cheques on his banker in favour of tw'o 
of liis servants, with a direction that they shouhl 
be presented after his death, & about a year aft-t'r- 
wards made a formal will, in wiiich amongst other 
dispositions he gave two iinnuities to tlie sami* 
persons, A all the rc\sidue of his iiersonal estnlA* to 
eert^ain other persons, A revoked all former wilLs. 
After his death all tin; three instrumentH were* 
admittA*d to jimhah* as constituting his last will : 
— field: by mason of tlie probate* this ct. w’as 
bound to treat tin* sums for wiiich the cheques 
w’ere draw’n as lega(ies. but as such they wi*iv 
constructively, if not cxiuvssly, n‘voked by the 
will. — W alsh v. (Jlaostonk (18 43), 1 Ph. 291 ; 
13 L. .1. Ch. 52 ; 2 L. T. O. S. 93 ; 7 Jur. 1113 ; 
41 K. B. till, L. (\ 

(h) That ]yUl Operatirr Inj Law of Tistalor's 
J>omiriL 

2827. Not conclusive.] -An Knglishinan domi- 
ciled in Tuscany e\<*cut-<‘d an inslninient in the 
foiin of the* law of that country, but did not 
deposit it with a notary as reepdred by that law, 
]»rofessing U) be a will of movable ]»i’opeHy in 
England. The instrument was aclmitt^-d Ui 
probate in this country as a will. Evidence W'as 
given to shenv that the omission hi dc'posit the 
in.stnim«*nt had the effect of rendering it in- 
operative in Tuscany : Held : as thc^ dispositicin 
of the movalde property was rc*gulat<*d by the 
domicil of the owner, the* instrument Jjad no 
operation upon it; but the* ct. gave the* parti<*s 
to the suit, which w'as one for the* administration 
of the owner’s <*staU*, an opj)oi'tunity of taking 
measurcis to recall the probate*, if they thought lit. 

I cannot finally dispose of this case; without 
giving tlie jiai-ties an opportunity of r<*calling the 
probate of the instrument in qu<*stiori, a part of 
the ca.se which is only within the province of a 
t-t. of Pi*obatfi A quiUi out of the jurisdiction of 
this ct. (Wood, V.-C.). — Hoskins v. MAmiKWH 
(IS.55), 25 E. T. O. S. 7S. 

2828. .]— (Campbell r. Heaufoy, No. 2S95, 

ante, 

(/) As to Testator's Domicil, 

2829. Not conclusive.] — WiiirKKii r. JIumk, No. 

2806, ante. 

(j) As to Contents, Construction and Cmidition of 
Will, 

As to contents .] — See Hourt of Probate Act, 1857 
(c. 77), 88. 02, 64; Supreme Court of Judicature* 
(C'Onsolidaiion) Act, 1925 (c. 49), s. 175), Sch<?d. V., 
Part II. 

2830. Will proved abroad — Probate granted 

of attested copy.] — Will proved in the West Indies, i 


established on production of attested copy & 
prerogative probate. — B ayley r, Baylf.y (1802), 
4 Beav. 143 ; 49 E. R. 293, J.. C. 

Annotation : — Consd. Rautl r. Mnoiiiahcm (1842), 12 Sim. 5,*i3. 

2831. .] — Will established on 

production of official transcript, tfe of prerogative 
probate thereof. — Harrison v, Weaix (1840), 
4 Beav. 144 ; 49 E. K. 294. 

2832. .] — PULLAN t’. R.awlins, 

No. 8S3, ante, 

2833. .] — The copy of a foreign will 

contained in the ancillary prohah' granted in this 
country to the foreign exors., is tlie only admis- 
sible evidence of the wall. — E nohin v. Wylie 
( 1862), 10 II. L. Cas. 1 ; 31 E. J. Eh. 402 ; 6 
Ij, T. 263 ; 8 Jur. N. R. 897 ; 10 W. K. 467 ; 11 
K. R. 924, H E. ; nffg. S. C. sub mmi. Wylie r. 
Wylie, Wylie r. Enoiiin (1860), 1 I)c (1. E. J. 
410, E. JJ. 

.1 .*— Mentd. Crispin r. Doglkml 3 Sw*. 

Tr. 66; J'atrick r. Vuathercl (1864). 3 New Kcp. 367 ; 
In tfte (JiHids of Karl (1867), L. R. 1 i*. it 1). 450 ; l^ariviora 
r. Morgan (1872), 7 Cli. App. .550 ; Millc^r r. .lones (1872), 
1.. R. 3 R. it D. 4 ; King v. Goorgo (1876), 4 Ch. I). 435 : 
Travers r. Rluncloll (1877), 6 Cli. 1>. 436 ; Stirllng-Maxwc*!! 

Cartwright (1876), 11 Cic. i>. 522; Kanies v. llaeon 
(1880), 16 (3i. 1). 407 ; Rloxain r. Kavn* (1883), 8 J». J), 
101 ; Ewing v, Orr Ewing (1883), 6 App. C'as. 31 ; /it! 
liawthoriu*, Omhain r. Alasscy (1883), 23 Cli. I). 743 ; 
/it* Kloclx*, Kaiiiiusithcr r. Oc'iHcOhnx’ht (1884), 54 ,1. 

Cli. 267 ; Ewing v. Orr Ewing (1885), 10 Apji. (-mk. 453 ; 
(\>nc*liii r. Concha (1886), 11 Apr>. C'as. 541 ; /ir 'J’rnforl, 
Tiaffcml r. Rlaim (1887), 36 (’)». 1). 600; AIhI-III-MchhIIi 
r. Karra (1888), 13 App. Cas. 431 ; /ir Artola Hc*rnianoH. 
/'.x />. AnclrtS ChAh* (1800), 24 I/. R. D. 640 ; /ir Jloniic'foi, 
Surrey r. IVrrlii, 116121 )‘. 233. 

2834. Power of Court of Chancery as court of 
construction - To refer to original will - Accuracy 
of probate copy doubted.] — As U) in*rKonal (isiates 
th<‘ <*t. is hound by tlie terms of t.he wall appearing 
on the probah* ; but if, on ]>rod\u*tion of the 
original, a doubt exists as tin* accuracy of the 
proi)at-(‘ copy, tJi«* ct. will give an oppoH-unity to 
the parti(*s to apply to Hie Ecclesiasticnl Ot. to set 
it right. llAVEiuiAL r. Hahhison (1343), 7 Hcav. 
49 ; 49 E. \i. 9H(). 

2835. -.] The original will of 

pc'rsoualty cannot ho. lo(»k<*d t>o contradict tla^ 
probate, t hough it may in somt! eases t-o ex]dain it. 

- -Oppenheim V. llENHY (IS53), 9 Hale, S()2, 11.; 
6M E. It. 742 ; snh noni. Openhelm v. IIenicy, 
29 E. T. O. 8. 291; 1 W. It. 126; snfisequent 
proveedimjH, sub nom. In the (iisuls of OpPENlllClM, 
17 Jur. 306. 

AnnotalioVH ; Retd, lloiistmi r. RuniH. |I618] A. (*. 337 ; 
/ir RuM.ic'W'rlghtHon, (’ceil r. Halt Ic' Wright soil, 11626J 
2 (Jb. 330. 

2836. For purposes of construction.] - 

Original will of i)t!i*Honalty (examined in order to 
arrive at the true construction of ceiiain lM*(juc?HtH. 
— CoMi*i’ON V. Bloxiiam (1845), 2 Ooll. 201 ; 63 
K. R. 699. 

AnnoUitioii-H : — Reid. He Hat right hoii, (’ccJl r. HiiMia* 
VV'right/Heri. (16201 2 (3i. 330. Menid. He Appleton, 
Harhi-r i*. Tchhit (1885), 26 Oh. D. 863. 

2837. .] — In construing a will of 

personal estabi, thc^ vt,, notwithstanding an 
objection by counsel that the prohafe copy 
alone could be looked at, ordered the origin/il will 
to bo produced, A had ri!gard to certain erasurijs 
appearing thcirein, but which had beiui omitUal 
in the probate. Manning v, Purcell (1855), 7 
De O. M. A G. 55 ; 3 Eq. R(*p. 387 ; 24 E. J. Vh. 
522 ; 24 L. T. O. H. 317 ; 3 W. R, 273 ; 44 E. R. 
21. E. JJ. 

AnnfftfiiUma : — Coud* He Battle •Wrlghtaori, (kscll v. Battio 
WrighUion, (192UJ 2 Ch. 330. Refd. Houston r. Btima, 
I1618J A. C. 337. Mentd. Pollcw V. HorMfonl (1850), 

25 L. J. Ch. 352 ; Laiigdalo v. WhitfeJd (18.58), 4 K. & J. 
426 ; Htcln r. Rlthcrdon (1868), 37 L. J. Ch. 369 ; Prichard 
V, Prichard (1870), L. R. 1 1 Eq. 232 ; lIopkiiiH v. AhlMitt 
(187.5), L. R. 16 Eq. 222; He Rownaon, Kidd r. WhiUt 
(1885), 52 L. T. 825 ; JN-gglo r. Steven (IHHH), i T. li. It. 



234 Executors and 

Sect. 15. — Effect of grant: Suh-scct, 2, 7?. (i), (A?), 

(/). (7 n) cK: in), a.] 

326 ; Htracliaii v. Universal Slock ICxchanpo (No. 2), 
[18»r)l 2 Q. B. 607; Jie Cronmire, Ex p. Wand, [1808] 
2 Q. B. 383 ; Ur Owon, Peat v. Owen (1808), 78 L. T. 043 ; 
Ward V. Pry (1001), Hr, L. T. 304 ; He Solon -Smith, 
Bumard v. wallc, [1902] 1 Oh. 717 ; He Glendinning, 
Steel V. Glendlnnlng (1918), 88 L. J. Ch. 87. 

2838. .] — I know of no rule that 

for the jjiirpose of construing a will you may not 
look at tlic original will itself (Loud Esher, M.li.). 

- Re Harrison, Turner v. Hellaud (1S85), BO 
Ch. I). 390 ; 55 L. .1. Ch. 799 ; 53 L. T. 799 ; 34 
W. K. 420, C. A. 

AnnntatUmH Apld. He Batllc-Wrlfirhtfion, a^eil v. Battio- 
WriffhlHon, [10201 2 Ch. 330. Mentd. He Bright-Smllh, 
Brifflil-Smilh t). Bripht-Smiih (1886), 31 Ch. D. 314; 
lit Tandy, Tandy v. '^I’andy (1886), 34 W. K. 748 ; Fnmifis 
V. I’Lcar (1888), 36 W. II. .021. 

2839. .] — Testatrix, who in fact 

had accounts at S(iven banks, bequeathed her 
balance at “ the said bank ” to a specific legatee. 
No bank was nairwid in the probate ; ; — Held : in 
order tf> asceitain what bank was intended the ct. 
was entitled to look at the original will, in which a 
clause, iniTnediatfsly preceding the specific beqiujst 
& containing the name of the bank, had been 
formally tjrased for ulterior purposes, & the 
erasure could be read for this purpose . — Jle BAa’TiE- 
WitKiJiTsoN, Cecil JlAriTE-WRioiiTSON, [1920] 
2 Ch. 330 ; 89 J.. ,J. Ch. 550 ; 124 L. T. 84 ; 30 
T. L. 11. 093 ; 04 Sol. Jo. 585. 

2840. Exorcise of power by will.] — 

riNNOCic V. Higry (1843), 1 L. T. O. 8. 202, 
L. C. 

2841. Probate granted as of will & codicil — 
Whether conclusive that distinct instruments.] — 
l*robat(^ being granted as of a will & codicil, is 
coneJusive as to the fact of their being distinct 
instruments. — Baillie v. Buiterfikli) (1787), 
1 Cox, Eq. Cas. 392 ; 29 K. K. 1217. 

2842. Probate granted In facsimile.] — An 
alteration in a will, made by the extrix. & resi- 
duary h'gatoe, on her allidavit, admitted to 
probat/C in facsimile. 

1 think the ct. may grant i)robate of the paper 
in facsimile, whicJi will h;avt; the whole question 
open, the imrties may n'.sort to such legal 
nmiedy as they may be advised to take (Sir 
11. JENNEit Fust). — In the Goods o/ O liver (1812), 

1 Not^s of Cases, 308. 

2843. .]— In tli<; absence* of evidence, iht; 

ju'csumption is that oblit(;rations altei’ations 
appearing upon tlie faec^ of a will wer<; made 
subsequently to its eyt'cution. But probaU* of tlie 
W’ill liaving been grant<;d in facsimile //c/d : 
the ct. of competent jurisdiction had ih(‘reby 
decided that tJie obliterations were made befort; 
execution, elTect was givcui to them accordingly. 

It must bo tak(ui as conclusively settled by the 
Ecclesiastical Ct. that t he will was at its execution 
in the skito in which we now find it ; that, is, that 
the testator executed the instrument with the cross 
lines drawn over it (Lord CJranwortii, C.). — 
Gann v. Gregory (1851), 3 l)e G. M. & G. 777 ; 

2 Eq. llep. 005 ; 23 L. T. O. S. 130 ; 18 Jur. 1003 ; 
2 W. 11. 484 ; 43 E. li. 305, L. C, 

Annotation : — Consd. He Batlio-WrljrUtJson, Cecil r. Baltic- 
Wrlghtson, [1920] 2 Ch. 330. 

2844'. .1 — Testator bequeathed tlie i*esiduc 

to thi*eo trustees & their heirs, in trust for his 
daughter for life, with remainder over. He 
afterwards struck out the names of his trustees 
& substituted that of his daughter. A facsimile 
probate was granted: — Held: (1) though there 
was a revocation of the estate & interest given to 
the trustees, there was no revocation of the 
subsequent part of the will which declared the 


Administrators. 

trusts, & consequently the daughter took an 
estate for life only; (2) a construction must be 
jiut upon the whole will as it stood, for to neglect 
any part of it would be taking upon the ct. itself 
the province of a ct. of probate. The several 
parts of the will were not inconsistent, & might 
well be read together. 

The fact of the ct. of probate granting a facsimile 
probate does not, in the slightest degree, affect 
the rules of construction, or l>iie manner in which 
this ct. must deal with the case presented to it. 
The probate of the will performs its function by 
telling the ct. what the will consists of ; but 
whether the ct. of probate grants a facsimile 
probate or not, I apprehend this ct. is bound to 
look at anything in the original will itself, wliich 
may aid & assist it in coming to a correct con- 
clusion as to the construction to be put upon the 
contents of the will (Romilly, M.R.). — Shea v, 
Boscijetti (1854), 18 Beav. 321 ; 2 Eq. Rep. 608 ; 
23 L. J. Ch. 6.52 ; 23 L. T. O. S. 137 ; 18 Jur. 614 ; 
2 W. R. 281 ; 52 E. R. 127. 

Anywtation : — As to (2) Consd. Ht Ballic-WrightHon, CtM*il 

V. Battie-Wrightson, [1920] 2 Ch. 330. 

2845. Interlineations incorporated in probate — 
Presumption of due Inquiries at time of grant — 
Lapse of time.] — A will made in 1834 contained a 
general devise & bequest of freehold & personal 

I estates upon trusts for conversion & division of the 

' proceeds upon the death of testator’s widow 
“ among my following relatives, M.P., T.C., etc.” 
After the word relatives there appeared in the 
will an interlineation as follows; ” who may then 
be living.” The will with the interlineation hatl 
b(‘(in proved in 1835 in the consistorial ct., but 
in an action lately commenced for the administra- 
tion of testator’s real & personal estate the chief 
clerk had certified that there was no evidence that 
the int/crlineation was made prior to the execution 
of the will ; — Held : having regard the length of 
time elapsed since probate; of the will, it must be 
I)resutrfed that prop(*r inquiries were taken before 
])robate issued, & that for the purpose of dis- 
tributing the real estate no further evidence w'as 
required. — R>e Cruttenden, Davey v. JjANSDELL 
(1881), 45 L. T. 465 ; 30 W. R. 57. 

2846. Probate granted of translation.] — A will is 
made in French, & the probate is in Englisli, &; 
varies from the original ; probate being in a 
dilTercnt language is not conclusive. — L’F it r. 
L’Hatt (1718), 1 P. Wms. 526; 2 Eq. Cas. Abr. 
777 ; 24 E. R. 500. 

Annotation : — Consd. & Apld. lie. CJlifl’s Trusts, [1892] 2 Ch. 

229. 

2847. .] — An Englishman, who had resided 

in Prance, died there, having made a will in tin; 
French language, which was rt;gisterod in Franco 

was retained there. I'robate of an English 
translation was afterwards granted by the P. D. 
of the High ('t, to the exor. appointed by the wUl. 
The translation was certified by an Englisli 
notary public to be a true & faithful translation 
of a copy in French of the original will, which was 
certified by a notary public in Prance to bo a 
connect copy. The English translation As the 
certified French copy were both annexed, to the 
ccHificate of the' English notary. As were both 
deposited in the probate registry. A question 
upon tlie construction of the will being raised in 
the Ch. Div. As it being alleged that the English 
translation was inaccurate ; — Held : none of the 
parties insisting upon an application being made 
to the P. I). to com'ct tlio English translation, 
the ct. was entitled to look at the original Prencii 
as well as at the English translation . — Re Cliff’s 
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Trusts, ri882] 2 Oh. 229 ; 61 L. J. Oh. 397 ; 60 
L. T. 483 ; 40 W. It. 430 ; 36 Sol. Jo. 398. 
Annotation Distd. Re Manners, Manners r. Manners, [1923] 

1 Oil. 220. 

2848. .] — Testator, whose domicil wiis Eng- 

lish, while residing in Nicaragua, made his will in 
the Spanish language, leaving to his wife for life 
three-fourths of the income derived from the 
“ bonds As moneys ” then deposited with a specified 
bank in London. Upon the death of liis wife this 
same income w;is to be paid to his sister M., the 
income of the other one-fourth was to be equally 
divided between M. & a brother. No exor. was 
appointed by testator, & there were no children of 
the marriage. Testator's widow died on Nov. 15, 
1918. On Apr. 27, 1920, letters of administration 
with the will annexed of testator’s estate were 
obtained by JM. from the Probate Kegistry in 
England, ^ a translation of the will into English 
was registered with it. At the bank in London 
there were deposited lifteen securities consisting 
of bonds to bearer, debenture stocks, ^ one sum of 
inscribed stock. Two of the certificates of 
debenture stock were not under seal. There was 
evidence that “ bonds ” was the correct transla- 
tion of the Spanish word “ bonus ” used by 
test^itor : — Held : the language of the Spanish will 
must bo looked at to /uscert/iin tiie equivalent 
expressions in English . — He Mannkiis, Manners v. 
Manners, [J923J 1 (.'h. 220 ; 92 L. J. C4 j. 2 19 ; 128 
L. T. 504 ; 07 Sol. Jo. 202. 


(/c) As to Executors. 

See Nos. 2770, 277fh nn/c, 2850, post. 

(/) As to Collateral Matters. 

See Siib-.scct. 4, post. 

(m) Upon Whom JUmling. 

SeCf (jencruUy^ JCsTori’Ki., Vol. NNl., i>p. 207, 
228. 

2849. Party cognisant of proceedings — Probate 
in solemn form — Though not cited.] — W ytoiier- 
J.EY r. Anouews, No. 1155, ante. 

2850. .J -VCIL’NU V. lloniAAVAY, No. 

1158, ay\t(‘. 

2851. Action compromised.] — W yt- 

CJiERi.EY V. Andrews, No. 1155, ante. 

2852. Party propounding wilL- Allegation of 
forgery.] — Prie.stman v. Thomas, No, 7 10, ante. 

2858. Executor — Allegation of invalidity — 

Executor also one of next of kln.j — In the Estate of 
WiLUAMS, Williams v. Evans, No. 2082, post. 

2854. Legatees — Unless fraud or collusion 
proved.] — A sentence in favour of a draft will pro- 
iiimnced in a suit against the exora. of a foniier will 
is binding on the legatees named therein unhiSS 
fraud or collusion can be shown between the 
pai’ties to the suit, or neglect or mismanagement 
in the conduct of it. 

Upon the principle, that the exors. in the former 
will represent, Ac are the protectors of the legatees 
under it, being specially entrusted by the deceased 
with the care Ac management of his property, Ac 
to see his intentions carried into effect ; Ac who 


must be presumed to have performed their duty 
with fidelity until the contrary is proved (Sir 
Herbert Jenneh). — IIaylb r. Hasted Ac Pier- 
son (1836), 1 Curt. 236 ; 163 E. K. 80. 


(n) Where Grant Obtained by Frayid. 

2855. Probate granted by consent— Consent 
obtained by fraud.] — G ingell t\ Horne, No, 2797, 
ayiie. 

2856. Probate obtained in false name— Will 
forged.] — Exors. by acciilont overlooked stock 
standing in the name of tludr tt>stator, Ac the divi- 
dends being unclaimed tln‘roori for ten years, the 
stock was transferred to the Cornrs. for the J deduc- 
tion of the National Debt, pursuant to 56 Geo. 3, 
c. 60. A person falsely pretending to bo the 
grandson, exor., Ac sole reisiduary ^ legatee of 
testator, obtained from the Ecclesiastical CH<. 
probato of a paper writing, purporting to be the 
will of iest.aU>r, but of a later date than tlie real 
will ; i't. on production of t he probate at the bank, 
obiiiined a transfer of the stock in (piestioii, 
pursuant to tiui Act. The forgery having been 
disco vert‘d, the prid ended exor. was transported, 
Ac so wiiH unable to refund i" '7/ <’/t/ ; tJio exors. 
of the real will W(‘re entitled to a transfer from the 
cornrs . — Ex p. Joi.i.iFKE (1845), 8 Deav. 168; 
4 L. T. O. S. 309 ; 10 Jur. 81,3 ; 50 E. id. 66 ; sab 
yiom. E.r p. Joi.lFFE, 14 L. J. tJi. 134. 

Forged grant.] — See No. 2776, ante. 


C. As to Title or Hiyhls of Executor. 

2857. Confirmation of title.] — (JuAYSiiRGoiv r. 
Fox, No. 2782, ante. 

Powers of execut'or before probati^ generally, 
see l*art J., Sect. 10, ante. 

2858. Evidence of title.] -Matson v. SvviFr, 
No. 2789, ante. 

2859. Though will proved by one only.] — 

(1) The litle of three, claiming as (‘Xors., is well 
(evidenced by the probatti graiited to one only, of 
the will /ippointing them all. 

(2) It is a gc*neral rub' that-, if theni are two or 
more 0 x 01 * 8 . Ac one prove.s the will, they must all 
join in bringing act ions ; Ac if they do not, dc*fl.. 
may i>b*ad in abaUjintud (Lord 'J’KNTERr>EN, ( -.,1.). 
— Walters r. Pfeil (1829), Mood. Ac M. 362, N. P. 

Annotation : Montd. AnirwH r. Dalton (1K77). 

3 Q. JL 1). K.L 

2860. Whether conclusive As to appoint- 

ment of executor.] — Noell v. Wells Ac J^A(iE, No. 

2776, ante. , ^ 

2861. — •] — 3’he probau' is con- 

clusive as to who is (;xor. (Lord OAMrnELL, < .J.)* 
— ‘Kerkin V. Kiorktn (1854), 3 hi. Ac 11. .ttiJ ; Is 
Jur. 813 ; 118 E. Id. 1192 ; sub nom. Kirkiiill r. 
Kihkhill, 22 L. T. O. S. 259. 

2862. •] — (’AMl'HELLr. llEAUFO^, 


No. 2805, uyiie. 

2863 


That executor duly constituted.] 
Aj.'iIkn V. Duni»a8 , No. 2779, ante. 

2864. Probate of forged 


will- 


Obtained In false name.] — Exp. Jollipfe, No. 
^^2865.” In criminal proceedings — Indictment 


PART II. SECT. 16. SUB-SECT. 2.— C. 

2868 1. Evidence of litfe.J— Where 
exors. have fall power conferred on them 
to dispose of the real estate of testator 
it is 8iimcient for pltf. seeking to prove 
title in the exors., to produce probate 
of the wUl p-antod to them.— Lyons 
V. Bakkh, Lyons v. Uakku, Lyons r. 
CemAY (1884), 5 N. 8. W*. L. it. 282 ; 
1 N. 8. W. W. N. 23.— AUS. 

2S6S U. .1 — Probate is now the 

necessary Sc only adinisHible evidence 


of the title of exors. claiminar In eject- 
ment, Sc it is no longer iiocessarv to 

g reduce or prove the will itself. — 
IMP80N V. STKWAltT (1894), 10 Mon. 
L. H. 176.— CAN. 

q. Under foreign grant .] — 

Probate & letters of administration 
taken out from an English I'reroMtive 
Ct. by the survivor of exors. nominated 
in an English will, held a sufflclent 
title to pursne in a Scotch Ct. 
Stbwobt V, M* Donald (1820), o 
Sh. (Ct. of Ses^.) 29.— SCOT. 


Y, .] — In an action at 

HI instAnoe of an Amerh'an, on tho 


1 his favour, sigiit'U by the Judge of 
n America-n PnibaUj Ct. : iieUi : 
ih* document could not be WKJCilved 
» a title to sue, without ovUUmco of 

H authenticity. - DlHmw)W V. MAriN- 

>Hif(lH.'i2), 16 Dunl.«.'t. of Hem.) ; 
i He. Jiir. HO.- -SCOT. 



236 


Executoes and Adminlstratoes. 


Seri, of grant: Sv^)‘8cci, 2, C» & D,; 

suh-Hect, I 

for perjury.] — In an indictment for perjury, it 
was alleged that A. made his will, & thereby 
appointed B. his ex or. : — Held : the production 
of the probate was the proper proof of this allega- 
tion. — B. V. Turner (1849), 2 Car. & Kir. 732. 

2866. Probate by one of several executors — On 
rights of non-proving executors.] — One of several 
exors. appointed in a will proved thci will & tlie 
rest refused. On the death of tlie exor. who 
proved, a third person took out letters of adminis- 
tration. ITie ct. held that probate by one exor. 
made all exors. so that no other person could 
administer in the lifetime of the surviving exors. — 
pAWLET V, !1^eak (1658), Hard. Ill ; 145 E. R. 
406. 

AnruttationH : — Conid. Harrison v. Harrison (1846), 1 Hob. 

Eocl. 406 ; Venablos v. East India Co. (1848), 2 Exeb. 

6;i3. Refd. Hoiiso & Downs v. i"eti*o (1700), 1 Salk. 311 ; 

Wankford ii. Wankford (1704), 1 Salk. 2i)9 ; Htrickland 

V. Htrickland (1841), 12 Sim. 203. 

2867. Joinder in action with proving 

executor.] — If two exore. sue, it cannot be pleaded 
in abatement that only one of them proved the 
will. — B rooks v. Stroud (1702), 7 Mod. Rep. 39 ; 
1 Salk. 3 ; 87 E. li. 1080. 

AnnoiaiitmH Refd. Pombort/on v. Chapinaii (1857), 7 

10. & fi. 210. Mentd. Hendall v. Itomlall (iKtl). 1 Uurc% 

152. 

2868. .] — One of two exors. 

having alone proved the will, had received a debt, 
due to testator, which by his will was appropriated 
to the paynumt of specific legacic^s to las grand- 
children, with interest thereon, &> afteiwards per- 
mitted the money to be lent out to a third i)erson, 
by whom it was paid to A. A., on being applied 
to by the exor., acknowledged that lie had received 
the money, & that it belonged to the testator’s 
grand-children, but refused to pay it over to tlu^ 
exor. :—Held : both exors. might join in an action 
brought to recover the mon(*y against A. — 
Webster v, Spencer (1820), 3 B. & Aid. 360 ; 106 
E. K. 694. 

AnfioiaWms Brassiiiflfton r. Ault. (1824), 2 Binff. 

177. Refd. H«aUi v. Chlltcm (1844), 12 M. & W. 632. 

Mentd. (^lark v. Hoiiffham (1823), 2 li. & C. 14i). 

2869. .] — Walters v. Pfeil, No. 

2859, auir. 

2870. - To take out office copy of will — 

Only If quallfled as executor.] — A surviving exor. 
wlio has not pi*oved the will, must qualify liirnsclf 
as exor. bt'fore he can take out an olllice copy of 
will proved by anot-lier exor.--- hi the (loads of 
Lawrence (1S42), 6 .Jur. 564. 

Right of proving executor— Sale of realty.] — 

Sec Part 111., S<*<*t. 2, ante, 

D, On Realty not s^jihject to Land Transfer Act^ 1897. 

See, now. Court of Probate Act, 1857 (c. 77), 
s. 64 ; Land Transfer Act, 1897 (c. ($5), s. 1 (1) (4) 
(repealed by Ijaw of Pix)perty Act., 1922 (c. 16), 
s. 156 (11)) ; Administration of Estates Act, 1925 
(c. 23), BS. 1, 3. 

2871. Whether probate conclusive.] — When the 
probate of a will of lands mav, or may not bo read. 
Bill for a legacy ; pltf. set forth the substance of 
the will, & referred to it when produced ; deft, 
in his answer said ho believed there was such a 
will : when pltf. came to make out his proof, ho 


offered to produce the probate ; which was not 
admitted, oecause it was in the case of a real 
estate, of which the spiritual ct. had no conusance. 
— Mullins v, Pratt (1716), Bunb. 6 ; 145 E. R. 
57.5. 

2872. As to testamentary nature of docu- 

ment.] — Hume v, Rundell, No. 2804, ante, 

2873. As to copyholds.] — The probate of a 

will is not a sufficient authentication of it, so far 
as it relates to copyholds. — ^Archer v, Slater, 
(1841), 11 Sim. 507 ; 59 E. R. 969. 

2874. Notice to admit probate under Court of 
Probate Act, 1857 (c. 77), s. 64 — On whom served.] 
— Held : the jjarty receiving the notice, although 
ho had not given a counter notice within four 
days, was not precluded at the trial from con- 
testing the validity of the will : — Qu, : whether 
the notice ought not to be served on the attorney 
in the cause &; whether service on the party is 
sufficient. — Barraclough v, Greenhouqh (1867), 
L. R. 2 Q. B. 612 ; 8 B. & S. 623 ; 30 L. J. Q. B. 
251 ; 15 W. K. 934, Ex. Ch. 

AnnolatumM ; — Mentd. SinipBon v. Smith (1871), L. Tl. fi 

C. 1*. 87 *, YBtalyfera Iron Co. v. Neath & Brecon Ity. 

(1873). L. H. 17 Eq. 142. 

2876. No counter-notice given — Whether 

conclusive.] — Barraclough v, (ireenhougit, No. 
2874, ante. 

2876. What may be admitted — Whether 

seal of court necessary on probate.] — Probate of a 
will admissible without being stamped witli the 
seal of the ct. under above st^ct. ’i'he stamp of 
the seal of the ct. is required for a copy only. — 
liippoN V, Priest (1863), 3 F. F. 644. 


Sub-sect. 3. — Letters op Administration, 

See, now. Administration of Kstat<*s Act, 1925 
(c. 23), s. 27. 

2877. In general.] — It is essential to bear in 
mind tluj nature of such a grant [of administra- 
tion] as being the act of a ct. of sole jurisdiction, 
pronouncing as to personal property to the 
exclusion of all other cts., on the (piestion of 
testacy & intestacy, upon a right t-o rec(‘ive & 
distribute th(‘ t^ffi^cts of deceased in t-ho event 
of intesta<‘y, whetlier whole or partial. No other 
et. can tak** notice of the right of repr(*s(*ntation 
to i)ei'sonal pi'operty, & wIuTe such ct. has, by the 
grant c)f probate or letters of administration, 
established a right, no other et. ean permit it to 
bo gainsaid (per (hJU.). — A.-(r. r, Partington 
(1864), 3 11. (te V. 193; 33 L. ,7. Ex. 281 ; 10 
L. T. 751 ; 10 Jur. N. S. 825 ; 13 W. R. 54, Ex. 
i’ll. ; on appeal, snb nom. Partington v. A.-G. 
(1869), L. R. 4 H. L. 100, II. L. 

AnnotatUms : — Mentd. Lord v. Colvin (1807), L. H. 3 Kq, 

737 ; Fleet r. PerrinB (1869), U B. & S. 57.. ; A.-G. v. 

Cleave (1873), 31 L, T. 86. 

2878. .] — The person clothed by the Ot . of 

Pi*obat<e with the character of administrator of a 
deceased pei’son’s estate is the legal pci*sonal 
represent at ive of deceased, unless & until the grant 
of administration is revoked or determined, with 
power to dispose of deceased’s assets, including the 
real estate, which is vested in him by virtue of 
l^nd Transfer Act, 1897 (c. 65), s. 1. 

Ijettei*s of administration were granted to the 


8866 i. Probate by one of several 
ejrseutors — On righia of non^promug 
ejieoutors,] — An notion oan be main- 
tained by two or more exors. for tlie 
iroodB or testator whoro probate is 
only issued to ouo, or ffoods taken out 
of tho possession of ono of them, 
possession of one being posaossion of 


all. — B yrck V, Brati'ie (1862), 12 
C. P, 409.— CAN, 

PART II. SECT. 15, SUB-SECT. 3. 

2877 1. In general,] — As long as a 
person remains olothed with the 
oharaoter of personal representative 
by grant of adiiiiuistratiou ho repre- 


sents to the fullest extent the assets 
& personal estate to which the grant 
refers. — Smithwick v. Hayden (1889), 
23 L. n. Ir. 475.— IR. 

t. Presumption of validitv — Until 
revoked — Though obtained by fraud.}— 
Administration, though obtained by 
fraud, is valid until revoked by some 
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widow of a man who was erroneously presumed 
to have died intestate. The administratrix as 
personal representative of the deceased, by virtue 
of the Land Transfer Act, 1897 (c. 65), sold & 
conveyed to a purchaser a portion of the deceased’s 
real estate. Upon the subsequent discovery of a 
will the exors. thereby appointed obtained a recall 
of the letters of administration & a grant of pro* 
bate to themselves. In an action by the exors. 
to recover possession of the real estate sold by 
the administratrix: — Held: (1) the grant of 
administration was not void ah initio & the 
purchaser had acquired a good title ; (2) even 
if the grant of administration had been void for 
want of jurisdiction it was an order of the ct. by 
virtue of which the purchaser’s title would hav« 
been j^rotected under Conveyancing Act, 1881 
(c. 41), s. 70. 

(3) How any of these administrations [adminis- 
tration lite pendente^ administration durante minore 
cctatc, administration duratite absentidt adminis- 
tration durante anhni aut corporis vitio] could be 
other than traps for the unwary if they did not 
<‘nable the administrator to pass pioperty, liow if 
they do enable an administrator Uy ]>ass property, 
they are consistent with a thet»ry that the property 
immediately on death vests in the t‘Xor. A cannot 
be divested, even temporarily, by the Ordinary 
of the C’t. of Probate, I fail to undtu'stand. It 
seems to me that tlio true >ii‘W is tliat till the 
Ordinary was concluded by pixibate he had for 
the benelit- (d all those interested, including, iit. 
any rate in ancient tiin<*H, th<‘ soul of decciised 
for the rei) 08 e of which masses were to be* ]»rovid«*d, 
the power to commit a<lminisl ration A: to pass tlu* 
property thereby, subject to that- administ-ratiem 
being recalled A: the power Ac t itle of t 1 h* administ ra- 
tor determined upon production ])ossibly, upon 
probate certainly, of a will (IhuJ.LiMoKK, 

(4 ) There is a separate point under t^mveyancing 
-Act, 1881 (c. 41), 8. 70. It 8<‘em8 to me tJiat tin* 
order granting administ lut ion to the widow was a 
judicial act, A: even if that grant could be held 
void on the ground of want rjf jurisdiction the 
title of the j)urchas<*r would be ]>rob*<!t4*d uiuh'i* 
that sect. (Cozenh-Haiidy, M.H.).- Hkwson r. 
Shelley, [1914] 2 Ch. 13 ; 8,3 L. J. (3i. 007 ; IJO 
L. T. 785 ; 30 T. L. K. 402 ; 58 S<»1. ,lo. 397, (\ A. 

2879. Where testator left a wlU.J - Anon. (1467), 
No. 394 ante, 

2880. .J — Gkaysbkook v. Fox, No. 2782, 

ante, 

2881. Administration obtained by suppres- 

sion of will appointing executor.] — Administration, 
granted upon concealment of a will, is afU*rwards | 
revok(?d upon the discovery of the will ; mesne 
acts At sales by the administrator are void, & are 
not mad<5 good by the subwcpierit refusal of the 
exor. — A braham v, CJonyngham (1676), 1 Freern. 
K.H. 445; 2 L<*v. J82 ; 1 Vent. 303; 3 Keb. 725; 
T. Jo. 72 ; 2 Mod. Hep. 146 ; 89 F. II. 333. 
AnnotaiUm * : — Distd. Boxall r. iioxalJ (I SHI), 27 (.'h. H. 

220. Folld. Ellis r. Ellis, (liiori) 1 Cii. 0i:i. CoDfd. 

IlowDon V, Sbollcy, 11914J 2 ("h. VS. Beld. Wunkfortl r. 

Wankfonl (1704), 1 Salk. 299; HuitImju v, Hairihun 

(1846), 4 Notes of Cases, 434. 

2882. .] — A grant of letters of ad- 

ministration obtained by suppressing a will which 
api>ointed an exor. is void ah initio, A all dis- 
positions of the assets by the supposed adminis- 
trator are void also, except acts done in a due 
course of administration. — E lus v, Ellis, [1905] 


1 Ch. 613 ; 74 L. J. Ch. 296 ; 92 L. T. 727 ; 53 
W. R. 617. 

Annotations : — ^Diftd. Oraster v, Thomas, [1900] 2 Ch. 348. 
Consd. HewsoD v, Shelley, [1014] 2 Ch. 13. 

2883. .] — The property of a deceased 

person vests in his exor. from the time of his death ; 
in an administrator from the time of the grant 
of the letters of administration ; &, therefore, 
where A. took out letters of administration under 
a will by which he was appointed exor., & after 
notice of a subsequent will, sold the goods of the 
testator : — Held : the rightful exor. in an action 
of trover was entitled to recover the full value of 
the goods sold ; & A. was not entitled, in mitiga- 
tion of damages, to show that he had administered 
the assets to that amount. — Woolley v. Clark 
(1822), 6 B. & Aid. 744 ; 1 Dow. At Ry. K. B. 
409 ; 106 E. R. 1363 ; anbaequent proceedinga, 
avh nom, Woolley v, Keii.y, 1 B. & C. 68. 
Annotations: — ^Ezpld. ThompMon t?. Htiitliiifr (18/»3), 22 
L. j. g. B. 448. Consd. BoxaU r. Boxull (18H4), 27 (^h. 1). 
220 ; KUis v. EIUh (1905), 74 L. .1. (^h. 200. Distd. HoWMon 
1 ). ShoUey, 11014J 2 Ch. 13. Reid. Wolchinan v, SturgiH 
(1849), 13 g. B. 5.52 ; Morgan r. Thomaa (1853), 8 Kxch. 
302 ; Moyappa (.'Wholly r. Siiprauiaulan ChvUy, [lOlGJ 
1 A. C. 603. 

2884. - .] -Boxall r. Boxall, No. 3069, 

poai, 

2885. .J -Hewjson r. Shelley, No. 2878, 

ante. 

2886. Successive grants.] — If admitustration be 
granted lo one A:; afft^r l-o another the first is not 
void, but voidable only. — Pratt v, Stocke (1594), 
Cro. Eliz. 315 ; 78 E. 11. 565. 

2887. Precludes second grant— While subsisting.] 
— In the (ionda of IIohniutoklk, No. 877, attic, 

2888. Presumption of validity.] — (1) One hik's 
a.s adminiHtrat/or of S. without showing that S. 
died intest at ; yet an administration taken out 
of the Archbisliop’s ct. shall bo intended to bo a 
good admirnstrat ion. 

(2) Administrat ioit granted in a foreign ct. iH»t 
taken notice of in our els. — Touhton v. Flower 
(1735), 3 P. Wms. 369 ; 21 E. K. 1105. 

Annotation As fo (1) Reid. Tylur v, Bell (1837), 2 My. & 
Cr. 89. 

2889. Until revoked.] — Ii<}tt<u*H of ad- 

ministration may be act(*d under urit-il they aro 
revoked.— Kennedy v, Kennedy (17.53), Say. 
99 ; 3 Keny. 26 ; 96 E. U. 816. 

2890. Though a will Is alleged.] — 

WnioiiT V, Bluck (1682), 1 Vern. 106 ; 23 E. it. 
347. 

2891. .] —In trover by an ad- 

ministrator on the possession of intestate it (cannot, 
m the general issue, btj given in fjvidence that 
leceased made a will & that the exor. is living. - 
Blainfield p. Maik;!! (1703), 7 Mod. Rep. 141 ; 

1 Salk. 285 ; 87 E. 11, 1150. 

Annotation .'—Mentd, Loaku v, Loveday (1842), 4 Man. & G. 
972. 

2892. & proof abroad.]] — A sole 

surviving extrix,, who was bene.Ocially interested 
in a moiety of the c•staf^;, filed a bill against a 
person who had receivtMl part of that (jstat<j, Ai 
was abroad : — Held : the repres^mtativo of the 
party beneficially int(jresl^*d in the other moiety 
must bo Ijcfore the ct. But tho person who has 
obtained letters of administration to such party 
from the Prerogative Ct., will be considered a 
sufTlcient representative, although it appears that 
deceased left a will, which has been proved in a 
foreign country. — I^ kk.'E v, Dewhuhst (1838), 


expressed jadlcial act. — I kwi.v r. 
Bank op Montkkal(1876), 38 U.C. 11. 
375.— CAW. 

t. Extant of power — Of UmiUd 


administraiUm ,) — A limited adminih' 
t ration operates only to the extent of 
the power which It specifically givvs. — 
Johnston v. Uodokns (1873), 21 
W. II. 779.— IR. 


a. Evidence of title .) — (Jii fprant 
of adiiiiiiistratioii ct. will not ueoide 
as to title of Intestate to property, — 
lU Mabtin’h Estate (1884), lU 
V. L. II. 32.— AUS. 
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Executors and ADMnasTEATOBS. 


Sect, 15. — Effect of grant: Sab-sccls, 3 & A, ^ 

B. *Sc C.J 

4 My. & Or. 76 ; 8 L. J. Ch. 67 ; 2 Jur. 1006 ; 41 
E. R. 30, L. C. 

Annoiriiiona : — ^Refd. Whyto v, Hoho (1842), 3 Q. B- 493 ; 
Vanquolin r. Bouard (1863), 15 C. B. N. H. 341. Mentd. 
LancuTillc v. Andcraon (1860), 2 Sw. & Tr. 24 ; Wildefl 
V, llUBSoU (1866), li. K. 1 0. 1*. 722 ; Oclisenbein v, I^apelier 
(1873), 8 Ob. App. 695 ; Pemberton r. Hughes, [18991 
1 Cb. 781. 

2803. Will abroad — Intention to 

bring In & prove.] — (1 ) Scmhle : payment of a 
debt to an administrator to whom letters of 
administration liave boon regularly granted, 
exonerates th(5 d<?btor, though it should turn out 
that there is a will existing ; (2) the ct. refused 
to stay tlui proceedings in an action at the suit 
of an administrator, upon a suggestion that there 
was a will in India, which the intestate’s widow, 
who was thereby appointed extrix., had intimated 
her intention to bring to this country to prove. — 
]»ii08SEll V. Waoner (1856), 1 C. B. N. S. 289 ; 
26 L. J. 1\ 81 ; 28 L. T. O. S. 100 ; 5 W. R. 
140; 140E. K. 120. 

Anmtialinn : — Ah io (1) Reid. Uewson r. Shelley, [1914] 2 
(.'h. 13. 

2894. Though Irregularly granted.] — 

MoIIAMJUU MoIIIDEKN llADJIAJl V, PlTCHEY, No. 
85.3, ante, 

2895. Rebuttal of presumption — Claim for 

larger sum than sworn value of estate.] — If an 

administratt)!' shows that he sues for a greater 
value than is covered by the ad valorem stamp of 
his letters of administration, he shows his ad- 
ministration to be void, & cannot recover, although 
lie 8U(5S for a doubtful claim. It will not suffice 
to sue out new letters of administration on a larger 
stamp aft(;r he has obtained judgment. — Hunt v, 
Htkvkns (1810), 3 Taunt. 113 ; 128 Ph K. 40. 
AnnoiuHnnH : — ^Refd. A.-(l. v. Hopo (1834), 1 Cr. M. & 11. 
,')30 ; lie Kowc, Jacobn v. Hind (1889), GO L. T. 596. 
Mentd. Can* v. PobortH (1831), 2 B. & Ad. 905 ; A.-G. v. 
BoiiwcnH (1838), 4 M. & W. 171 ; A.*G. v, Brunning 
(1860), 8 IJ. L. CaH. 243. 

2896. Administration obtained on 

misdescription of administrator.] — A. being en tith'd 
to a fund in ct-., died, & administration was granted 
io a person as “ the natural lawful sist.(?r ” of A. 
It appearing from the proct'cdings in the cause, 
t-liut A. was illegitimate, the ct-. refused t-o pay 
the fund to the administi’atrix, but directed it to 
b(^ carricui over to a separate account, with dirt'c- 
iions that it should not be paid out of ct. without 
notice to the Cbowii. — Long v, Waki:ling 

] Bcav. 400 ; 48 E. U, 995. 

Annotation: — Reid. Jic Do I’ouuy, Do I’ouny r. CliribUc, 
I1891J 2 Cb. 63. 


Where testator leaves will.]— Nos. 

394, 2878, miic, 

2897. Grant to attorney of executor,]-- 8 uwp:k- 
Kiiop V, Day, No. 2435, ante, 

2898. Grant to creditor — Right to contest claim 
of alleged next of kin,] — A creditor in possession of 
a grant of administration entitled to contest suit 
against a person asserting himself t-o bo next of 
kin.— E iaje V, Da Costa (1791), 1 DJiillim. 173: 
101 E. K. 952. 


Annotations : — Cimed. WtnzicH %\ Pulbrook & Krr (1841), 2 
C^it. 845. Befd. DtibbH r. Cbisiiuiii, JcaueiiR r. 
Boauobnmp (1810), 1 l^billlin. 1,^5; Crane r. Pebcllo 

S , 19 L. T. O. S. 192; llawko r. Wedderbume 
, D. U. 1 P. & I). 594. 


2899. Grant to debtor— Effect on time under 


Statute of Limitations.] — Whei*e a debtor takes 


out administration to his ci*editor, the running of 
the above statute will be suspended during the 


administration.— S eagram v. Knight (1807), 2 
Ch. App. 628 ; 36 L. J. Ch. 918 ; 17 L. T. 47 ; 
15 W. 11. 1162, L, C. ^ 

Annotations : — Mentd. Dashwood v. Magnlac, [1891] 3 
306 ; lie Bonzon, Bower t>. Cbotwynd (1914), 83 L. J. Cb. 
658. 

2900. Grant to supposed husband of married 
woman — True husband still alive.] — married 
woman went through a form of marriage with 
another man, her real husband still being alive, 
& died many years later. Thereupon the man 
with whom she had been living took out adminis- 
tration as her lawful husband, & later still her real 
husband arrived from abroad, & heard what had 
happened, & brought an action : — Held : the ct. 
could make a declaration that the administrator 
was a trustee for the real husband. — M iners v, 
Lawby (1916), 60 Sol. Jo. 666. 

2901. Grant to wrong person — Whether void or 
voidable.] — (1) Administration committed to a 
wrong person is not for that cause void, but only 
voidable. 

(2) A grandmother is nearer of kin to her grand- 
son than an aunt to her nephew. 

(3) The next of kin may bring a citation to 
repeal the letters of administration. — B lack - 
BOROUGH V. Davis (1701), 1 Ld. Raym. 684 ; 1 
Com. 96, 108 ; Holt, K. B. 43 ; 1 P. Wms. 41 ; 
1 Salk. 38, 251 ; 12 Mod. Rep. 615 ; 91 E. R. 1355. 
Annotations: — As io (1) Reid. In the Goods of Belbaiii, 

IlichardoB-v. Yates (1901), 84 L. T. 300 ; Howson v. 
Shelley, [1914] 2 Ch. 13. As to (2) Refd. Lloyd v. Tench 
(1751 ), 2 VoB. Son. 213. Generally, Mentd. Petit v. Smith 
0695), 1 P. WniR. 7 ; Clemontfi n. Scudamore (1703), 1 
P. Wms. 63 ; Paul v. Knight (1732). Kol. W. 223 ; HyaU 
u. Hollo (1749), 1 Atk. 365 ; Thomas v. Keltericho (1749), 
1 Ves. Sen. 333; Evelyn v. Evelyn (1754), Amb. 191; 
He Goodman’s Trusts (1881), 17 Ch. D. 266. 


SUB-BECT. 4. — How FAR CONCLUSIVE AS TO 

Collateral Matters. 

A. In General. 

2902. General rule.] — Sentence of the Spiritual 
Ct. in a cause within their jurisdiction, is con- 
clusive evidence in the i)oiDt tried ; otherwise of a 
collatiiral matter. — Blackham’s Case (1709), 1 
Salk. 290 ; 91 E. R. 257, N. P. 

Annotaiions : — Consd. Barm r. Jackson (184.'»), 1 I’h. .'J82. 

Reid. Meadows v. Kingnton (1775), Amb. 75G ; Spencer 

V. Wmiams (1871). L. li. 2 P. & D. 230. 

B. Death of Testator or hilesiatc, 

2903. Probate of will — In particular circum- 
stance.] — The probate of testator’s will, admitted 
ns proof of his death. 

An act of the Prerogative Ct. cannot certainly 
be admitted as original evidence of a fact in tliis 
ct. ; but in this case, as at the time of proving 
tlie will, it must bo proved tlie party was d('ad, 
& the probate was granted so long since os 1742, 
& it would be difficult at this distance of time, & 
considering the place of his death, to get more 
posit ive proof, & the exor. who would be entitled 
to the rent accrued before the death, as his per- 
sonal representative admitting his deatli ; the 
probate may be read, as proof of his deatli (Ixiiij) 
Hardwicke, C.). — French v. French (1755), 1 
Dick. 208 ; 21 E. R. 271, 1.. O. 

2904. Action by executor — Offlee of exe- 

cutor not disputed.] — In an action by an exor., he 
cannot be called upon to show that the testator 
is dead, unless there is a plea of ne unqxie^ exor. — 
Loyd v. FinTaAYSON (1797), 2 Esp. 664, N. P. 

2905. .] — Bateman r. Butler (1813), 1 

L. T. O. S. 167. 


PART II. SECT. 16, SUB-SECT. 4.— B. 

DAVwf V. ^ evidence of testator’s death, os well os of the will.— 
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Pabt II. — ^Pbobate and Letters op Administration. 


2906. Letters of administration.] — To prove a 
person dead, the prosecution of the letters of 
administration granted by the ordinary, is not 
of itself sufficient evidence. — Thompson v. 
Donaldson (1799), 3 Esp. 63, N. P. 

Annotation: — ^Refd* Doo d. Bacon v, Brydgcs (1843), 7 

Scott, N. R. 333. 

2907. .] — The production by a pltf., suing 

as administrator to A., of the letters of administra- 
tion, is not, primd facie^ evidence of A.’s death. — 
Moons v. De Bernales (1826), 1 liuss. 301 ; 38 
B. R. 117. 

Annotation : — ^Refd. Hood t\ Piiimi (1831), 4 Sim. 101. 

2908. .] — I cannot, sitting as a judge, 

admit a party’s death from the mere letters of 
administration ; it is neither the law, nor is it 

roper to assume death from that evidence alone, 
ecause experience has often proved the con- 
trary (Shad WELL, V.-C.). — Breeze v. English 
(1844), 4 L. T. O. S. 230. 

C. Other Matters. 

2009. As to next of kin.] — The first question is, 
whether 1 am not concluded by what tlie Ecclesi- 
astical (Ji. lifts done ? 1 think 1 am, iV* (;annot 

determine contrary. That ct. is bound to grant 
it to the next of kin ; & though pltf. is an iidant, 
yet if nearer than deft., it must have been granted 
to some poi'son duiing his minority ; but both 
being in eipial degree, that ct. hits an election to 
which to grant it, & has given it to deft. : then if 
1 siiould determine tliein not to be equal, but pltf. 
nearer, it is directly contrary to tlie foundation 
of this sentence, which would make it erroneous, 
Ai to be ivversed (liORi) Hardwickk, C.). — 
Thomas v. Keitekicue (1719), 1 Ves. Sen. 333; 
27 E. R. 1065, E. O. 

AnnoUUions : — FoUd. Burrs r. Jackson (IHId). 1 Ph. .'i82. 
Reid. Meddoweroft r. IliiKuoniii (1844), 4 Moo. 1*. O. C. 
386 ; SiHiUCor v. Williams ( IS71 ). L. It. 2 1*. & D. 230. 

2910. .] — After a sentence in Uie Kcclesi- 

fistical (U., determining the (piestion of w’ho are 
the iK'xt of kin of an inh'.state ; granting letUd’s 
of administration to the p(*rsou found t-o be 
such next of kin ; the Ct. of Oh. is precluded 
from directing any issue to try that question. — 
UoiJciiiER V. Taylor (1776), 4 Bro. l*ari. Cas. 
70S ; 2 E. R. 481, H. L. 

Folld. Burrs r. Jatskson (184.0), 1 Ph. .')H2. 
Consd. Boyw! V. ('x)UM)UKh, Boys© v. Itossboront^h (18.04), 
1 K. J. 121. Distd. Concha v, C''Oncha (1886), 11 App. 
('UM. .041. Reid. Silencer v. SiiencHjr & Williams (1871), 
40 L. J. P. & M. 40. 

2911. .] — If the sentence of an Ecclesiastical 

Ot. in a suit for administration turns upon the 
question of wliich of tlie parties is next of kin to 
the intestate, such sentence is conclusive upon 
that question in a subsequent suit in this ct. 
between the same parlies for distribution. — BARits 
r. Jackson (1845), 1 Ph. 582 ; 14 L. J. Cli. 433 ; 
5 L. T. O. S. 365 ; 9 Jur. 609 ; 41 E. R. 754, E. O. 
Annolaiions : — FoUd. Sixmocr v. WillianiH (1871), L. H. 2 

P. & D. 230. Apld. Jt. V. HutehiiiKH (1881), 6 Q. B. D. 
300: Prioslinan r. Thomas (1884), 63 L. J, P. lOU. 
Reid. Enobin r. WylJo (1862), 31 L. J. Ch. 402 ; Nelson 
V. Couch (1863), 16 (j;. B. N. S. 91) ; A.-U. v. l*artin(fton 
(1864). 3 H. & C. 193; Hobbs v. HotmUig (1864), 17 
C. B. N. S. 791 ; Finney v. Finney (1868), L. IL 1 P. & I). 
483 ; AboulolX v. Oppenheimer (1882), 10 Q. B. D. 296 ; 
l>e Mora r. Concha (1886), 29 Ch. D. 268 ; Cuird v. Moss 
(1886), 33 Ch. D. 22; Stephenson v. Garnett, [1898] 
1 g. B. 677 ; IL v. OUis, (1900J 2 Q. B. 758 ; Ord v. Ord, 
[1923] 2 K. B. 432. Heiltd. Hope v. Gloucester Corpn. 
(1866), 7 De G. M. & G. 647 ; He Allsop A Joy's Contract 
(1889), 61 L. T. 213 ; Re De Penny, De Penny v. Christie, 
11891] 2 Ch. 63 ; Bedford v, Cowtau, 11916] 1 K. B. 980. 


2912. ^.1 — Letters of administration of the 

estate of an intestate were granted cx p. to deft, as 
“ his natural & law’ful brother of the half blood.” 
Pltf., who was an uncle of the intestate., then 
commenced an action in the Ch. Div. for the 
administration of the estate, alleging that deft, 
was illegitimate, & that he himself was next of 
kin ; & moved for a receiver & an injunction ; — 
Held : the application must be refused, for that 
as long as the letters of administration rt'mained 
in force they w’ore conclusive evidence that deft, 
w'as one of the next of kin, tV: pltf.’s pi*opcr course 
of procedure wiis to apply in the Piobate Div. to 
have them recalled. — Re Ivory, IIankin v. 
Turner (1878), 10 Oh. D. 372. 

Annotations : — Refd. 1>© Mora r. Concha (1886), 29 Ch. 1). 

268. Menid. I'oliui r. Gniy, Sturla r. Fivccla (1879), 

11 Ch. D. 741. 

2913. As to declarations of testator as to pedi- 
gree.] — The ])robate of a will is not< admissible to 
prove declarations of the testetor os reputetion in 
a question of pedigree. — Doe d. Wild r. Oiimerod 
(ES35), 1 Mood. iS:. K. 4(T», N. P. 

2914. Marriage of legatee.] - T(. wiis 

necessary to piovo that W. T. marrit^d M. 1). ; 
there w'iis no c<*rtillt‘ute of marriage fouiul, l)ut the 
will of h(‘r imehi ’T. D. was produci'd. It was in 
these W’ords : ” All this 1 giv(* to my nephew% 

W. T.” (w'ho Wits idtuitiHeil as tlie W. T. in 
question). The Act Book from Doftoi*s Cornmons 
w'as prodiHH^d, granting administration to ” W. ’F., 
n<‘phew, minor, A: universal legate(‘.” Ih^ceiv(»d 
lis prf)of that a marriage had teken place betw(?en 
W. T. M. D. -SiiREW’siuiKY Peerage (IS58), 
7 H. E. (]a.s. 1:11 E. R. 1, IE E. 

Amuttutions Reid. St.urhi r. KiviH’iu (1880). .60 1,. J. Ch. 86. 

Mentd. BerkcU’y l*©cratpi (1861 h 8 11. Jj. Cdh. 21 ; FixmiiI 

r. Buckley (1870), 10 B. & S, 1)73; I, yell r. KemioUy. 

Keiiiiudy t>. Lyell (1880), 14 App. (’jih. 437. 

2915. As to due execution of power.] — Douglas 
V. (Cooper, No. 2H0(), ante, 

2916. As to domicil of testator.] The grant of 
probaU‘ is not conclusive, as to domicil ; it inendy 
proves that the instrument admilicMl to probate 
was t<‘stamentai y according te tlui law of the 
country where t he grant was made. 

A ct. of the (’ll. Div. will, in Ukj ex(‘rci.si‘ of its 
discretion, refuse to (ixereiso th(i jurisdiction, 
assuming it to be conferred by tls^ .Iu<J. Act, 1873 
(c. 66), t/O recall a grant of pi’obaUs & will, morci- 
over, refuse to entcT int/O the question of whether 
a grant of iirobaU' should or should not be recalled. 
— Bradford v. Young (1884), 26 Eh. D. 656; 
61 L. J. (’h. 96; 50 E. T. 707 ; 32 W. R. 901 ; 
on appeal (1885), 29 Oh. 1). 017, 0. A. 

Annotation : — Mentd. Itc Cimnlni^on, Healing v. W'obh, 

11924) 1 Ch. 68. 

2917. .] — A native, of C^hili made his will 

in Ixmdon & died. A caveat liaving bcjcn entered 
on behalf of his daughter, the exors. jiropounded 
the will in wdemn form, alleging that testator wtui 
domiciled in England. The daughter ploiuled 
that decctased was at the date* of the will until 
his death domiciled in Chili, that the will was 
not duly executed according to the law of Cliili. 
Upon tliis plea {inter alia) the exors. took issue. 
The judge of the Probate Ot. made a df^creo by 
wliich he pronounced for the validity of the will, 
found that deceased was at the date of the will K 
at his death a domiciled Englishman, Ac decreed 
probate to the exors. The daughter aft(*i»wards 
filed a bill against the exors., alleging that testator 


2906 i. LeUere of administration . ) — 
ScRiBNKB V. Gibson (1868), 4 Ail. 182. 
— 4:an. 



PART II. SECT. 15, SUB-SECT. 4. 

2909 1. As to next of kin.] — Wh«ro 
pltf. in ejeotmeat claimii the pcMwofuiion 
of lands by dosoont from a doceasod 


Umanl for yoarw, iniixL prrxliic© 
either Icttera of prohnl/© or of admiiiiH' 
tration, on ho is entitled to Hueh 
poaoefuiion as heir.— I 'kaut v, Pkaki 
0866), 2 Old. 73.— CAN. 
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Executors and Administrators. 


HccL 15 , — Effcd, of (jrani : Euh-scci, 4 , C . ; niib- 
ttpcis. 5 & 6.] 

wajs a domiciled Chilian, that his will being exe- 
cuted in England according to English law was 
good by the law of Chili but so far only as testator 
could by the law of Chili dispose by will of one- 
fourth of his personal estate, & that the other 
three-fourths belonged to the daughter. The 
exors. by answer set up the decree of the Probate 
Ct. as a bar. An order having been m^e for 
inquiry as to testator’s domicil, in an administra- 
tion suit under circumstances which, it was con- 
tended, made it equivalent to an order in the suit 
by the daughter against the exors. ; the question 
whether the order was right was litigated between 
the daughter & the residuary legatee : — Held : 

(1 ) the decree of the Probate Ct. was not conclusive 
in rem as to the domicil, because the finding as 
to the domicil was not necessary to the decree ; 

(2) for the same reason the decree of the Probate 
Ct, was not conclusive inter partes as to the domicil, 
as between the daught<jr & the residuary legatee. — 
Concha v. Concha (188(1), 11 App. Cas. 541 ; 56 
L. J. Ch. 257 ; 55 L. T. 522 ; 35 W. K. 477, IJ. I.. ; 

C’. sub nom, I)K Moka v» Concha (1885), 29 
(’h. 1).268, C. A. 

Annoiniions: — Aa to (2) Refd. Worman v. Womian (1881)), 
4.'J ("h. 1). 21)C ; Jir Larard, Kx p. YooinariH & Heap (ISlHi), 
Maim. .'117. (Jemrally, Consd. Iff' AUhop & Joy’s Con- 
tract (188U), (il J 4 , T. 218. Refd. Mirza Kurratiilaln 
Hahadiir r. Pcara Hahob (lUO.')), 21 T. L. It. 050 ; (^rd v, 
Ord, 11923) 2 K. H. 432. Mentd. The Parisian (1887), 
13 P. 1). 10; Stranssv. Coldachnildt (1892), 8 T. L. K. 
239 ; Jfc Do Nicols, Do Nicols v. Cwrlicr (1898), 40 W. H. 
532. 

2918 . Grant by foreign court — Question of 

domicil not in issue.] — I cannot sec how the fact 
of the Ct. of Scotland having granted probat<o of 
the paper can conclude the ct. on the question of 
domicil. I do not understand that the question 
of domicil was raised in Uio Scottish Ct. ; the 
application to that ct. was to grant probate in 
common form. Neither do I understand the 
principh^ on which the jurisdiction of this ct. is 
objecU'd to ; & if the ct. feels that it has juris- 
diction, assuiedly it cannot stay its hand (Sih II. 
.lENNHll h’UST).--CUAI<HK & OllAIOlE V. LeWIN 
(1843), 3 C/urt. 435 ; 2 Not^js of Cases, 185 ; 163 
E. K. 782. 

AnnoiaUonH :■ - Mentd. Forls's V. Ferbfs (18r»4), Kay, 311 ; 
IJoderHon r. Do Hoiiuoliosno (1858), 12 Moo. 1*. (). D. 289 ; 
Alkman r. Aikiiian (18(51), 4 L. T. 374 ; A.-(J. v. PottiiiKor 
(18()1), (5 11. & N. 733 ; Joj»p r. Wood (No. 3) (1804). 31 
Hoav. 88. 

2919 . Question of domicil in issue.] — 

The finding of (U)miiUHsary as to Scottish 
domicil under Confirmation of Executors Act., 
1858 (c. 56), HS. 9, 12, is conclusive evidence of the 
fact of domicil for the purpoat?s of that Act. only, 
i.e, for rendering it- unnecessary to take an English 
robatc in res])eci of assets in Jingland ; but it 
as no effect in determining any issut's raised in 
this ct., winch will proe(»<‘(l to try sucli issues, 
though a (‘onfirinatioii of the will in (iue.stiou be 
iend(*.red for th(^ seal of th«^ ct. — U awahdkn r. 
Dunlop (1861 ), 2 Sw. A. Tr. 310 ; 31 L. J. P. M. A 
A. 17 ; 5 D. T. 765 ; 164 E. E. 1027. 

Amwintion : — ^Reld. lie Do I*oimy, Do i*ouuy r. Cliiihlie, 
U8U11 2 Ch. 63. 

Proof of change of domicil generally, see Con- 
flict OP Laws, \'o 1. XI., p. 335. 

2920 . As to character in which person subscribes 


will.] — Rc Lanceley, Beswick V. Lanceley 
(1889), 5 T. L. R. 245. 


Sub-sect. 5. — Where Equity will Relieve 
AGAINST A Grant. 

See Sect. 16, sub-sect. 1, post. 


Sub-sect. 6. — Effect of Foreign Grant. 

How far foreign court followed .] — See Conflict 
OF Laws, Vol. XI., pp. 367, 378, 380. 

2921. Will proved abroad — Necessity for English 
representation — Realty & personalty within Juris- 
diction.] — L ee, Moore & Roblin’s Case (1621), 
Palm. 163 ; 81 E. R. 1028. 

2922. Personalty within Jurisdiction — 

Fund in court.] — Probate in a foreign ct. of the 
will of a person residing in a foreign country, will 
not entitle the exor. to payment of nionciy out of 
ct., though there are affidavits as to the genuine- 
ness of the will, & the identity of the exor. with the 
appet. ; & though the sum is only £34, Sc> testator 
has no other i>roperty in this country a prerogative 
probate is necessary. — L asseur v, Tyrconnel 
( 1846), 10 Beav. 28 ; 8 L. T. O. 8. 153 ; 50 E. R. 
492. 

2923. .] — Re Vaj.lance, 

Ex p. Limehouse Board op Worxcs, No. 858, ante, 

2924. .] — Where persons entitled 

were domiciled in Scjotland, but the property to 
be divided was in England: — Held: a Scottish 
probate is not recognised by the Ct. of Ch. in 
England. — M cDonald v, Bryce (1853), as re- 
ported in 22 L, J. Ch. 779 ; 17 Jur. 335. 

Aniwtationa: — Mentd. Cam*r v. BurF^HH (1853), 18 Boav. 

541; Fatfo v. May (1857), 24 Beav. 323 ; Cornock v, 

Wadinuu (1808), L. B. 7 Eq. 80. 

2925. Dividend in winding-up 

of English company.] — A chartered bank, whose 
head ollico was in England, but whose business 
W'as cliiefly carried on in India, was ordered to be 
wound up, & the Indian assets were remitted to 
this country. A creditor domiciled in India 
pi*oved his debts, reetfived a dividend, & died, 
heaving a will which was proved in India. After 
his death a linal dividemd became payable ; — 
Held : the dividend ought not to be at once 
remitted to the exors. iii India, but could only be 
paid t« them on their producing a properly stamped 
English probate. — Jie Commercial Bank Corpn. 
OP India A the East, Fernandes’ Executors 
Case (1870), 5 Vh. App, 314 ; 22 L. T. 219 ; 18 
W. R. 411; sub nom. Re Commercial Bank 
(’orpn. of India the East, Ex p. Inland 
Revenue Comrs., 39 I^. J. Ch. 497, L. J. 
Annoiationa : — Mentd. Nicholl r. Kbcrbardt Co. (1888), 58 

L. J. Ch. 399 ; A. G. v. New York Breweries Co., (18981 

1 y. B. 205. 

.] — See, also. Sect. 4, ante, 

2926. Assets remitted to agent within 

Jurisdiction — Administration action.] — Test^t or, 
resident in India, & having all his property there, 
bequeathed his residuary estate to H., but if she 
should die before him, then to lier children. H. 
died before testator, &> the exor. who was also 
resident in India, proved the will there, & remitted 


PART II. SECT. 15, SUB-SECT. 6. 

b. Will proved abr«><id.] -The ct. 
will not rocopidMe any probate or lottors 
of admluiatratiou, oxoopt tboso isMUod 
by themsolvoB. — A knot v , CnAPMAN 
(1884), 6 N. S. W. L. U. 66.— AUS. 

0 . .1 — Balfour v , Drummond, 


9 C. L. T. Ofc. N. 201.— CAN. 

d. .] — Dixibuto of u will in 

Nova Scotia icivos no Ulle in another 
proviucx*. — MlTCHKlJL r, Lonu (1827), 
1 N B It. (Chip.) 76.— CAN. 

6. .) — Probate of a will 

granted by the ct. of Canterbury, 


England, gives no title to an exor. to 
sue for u eauho of action accruing in 
this country, the testator baying died 
here. He must produce letters testa- 
mentary from the proper authority in 
this province. — White r. Hunter 
(1844), 1 U. C. R. 462.— CAN. 
f. .] — Re Ontario Mutual 
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the residue to his agent in England, with diw'ctions 
to pay it to H. or her childi'en. A suit having been 
instituted by the children, who wen^ infants, 
against the exor. & his agents to have the ivsidue 
secured : — Held : administ ration to testator ought 
to have been taken out in this country, & the 
administrator made a party to the suit.* — Ixxjan 
V. Pairlie (1825), 2 Sim. & St. 284 ; 3 L. J. O. S. 
Ch. 152 ; 57 E. R. 355 ; revsd, on anotlu‘r point 
(1835), 1 My. & Cr. 59. 

AnnotaiUms : — FoUd. Bond r. Graham (1842), 6 .Ttir. <i20. 

Raid. Tylor v. Bell (18:17), 2 My. C’r. 8U ; Bervey r. 

Fitzpatrick (1854), 2 Eq. Itep. 444. Mentd. AV Kwiii 

(1830). 1 Cr. & .1. 151 ; A.-G. i\ Diinond (1831), 1 lY. & .1. 

356; He Bhkm? (1832), 2 Cr. & J. 436 ; A.-tJ. r. Fiuhes 

(1834), 2 Cl. & Fin. 48; A.-G. r. Hope (1834), 4 Tyr. 

878 ; Arnold r. Arnold (1837), Donnelly, 252 ; Charitable 

Donations Coiiirs. v. Deverenx (1842), 13 14 ; 

Thompson r. Advocate -General (1845). 12 Cl. & Fin. 1 ; 

A.-G. V. Napier (1851), 20 L. J. Ex. 173. 

2927. .] -A., by liis will, 

made in India, appointed R., (\ «& 1). his exors. 
B. renounced, & C’. A I), proved the will in India, 
& both acted & i*eceiv(Hl the assids. 1)., being 
about to come to England, rendei'ed an acc;ount 
of his receipts & payment .s, & handed over the 
balance to (\, wlio then continued to act a.s 8c»h‘ 
exor. in India. i\ aftei*\^qird.s remitted to J). in 
England a sum of rupees, part of the estatts & for 
tlie purposes thereof, A <lied. On a bill by the 
residuary legatee of A. against 1). for an account 
A payment of the sum so remitted; Held: 1>. 
must be taken to liave r<*ceive<l that sum as <‘Xor. 
A not as agent or trust<‘e ; A consequently, that he 
W’as entitled to have the accounts taken gen(*rally, 
A that a legal r<'preseiitative in this country was 
necessary. — B ond r. (Jit ah am (1842), 1 Hare, 
4 82 ; 11 L. J. (1i. 30(5 ; (I Jur. (I20 ; tUl E. U. 1121. 

2928. - Assets paid Into court In Eng- 

land.) — M., a domiciled Scotsman, died, leaving a 
will, whereby he appointed exors. Th<‘ <*xorH. 
proved the will in Seotland, A authoris<‘d P. A (’o. 
to take out administration as their agents in 
India, where deceased poss#*8sed considerable 
j)roj)erty. E. A Po. did so, A having realised tlu^ 
assids, they paid the money for their own i)ro- 
tection into tin; Ct. of (’h. in England. On a 
suggestion that personal representation was also 
neces.sary in this country to enable the exors. t-o 
take the money out of the Ot. of Ch. The ct. 
exjjre.ssed its willingnc.ss to grant ju-ohaD* of the 
will, but declined tci allow the exors.’ f»ath to Imj 
alt^Ted to meet the Diets of the case by having the 
property sworn under £20. 

My belief is tliat tins probate is not in the least 
necessary for the purpose for which it is wanted 
(Sir j. P. Wilde ). — In the Goodn of Mi-rrav 
(18(57), 10 L. T. 200. 

2929. Administration action brought 

in England- Against executor abroad.]-— A suit 
cannot be instituted for an acrcount of ass<ds of 
testator, po8ses8(*d by an exor. in Honduras, 
unless the will is proved here, or a sutllcient reasf>n 
assigned why it is not proved here.- LEWiH v. 
Gentle (1828), 7 L. J. O. S. C’h. 43. 

AnruiUdion ; — Refd. Tykr r. Bell (1837), 2 My. & Cr. 81). 

2930. As evidence of will.] — For the pur" 

poses of the usual preliminary judgment in a 
partition action letU^rs testimonial of the Supreme 
t't. of Victoria, IVobate Jurisdiction, scdtirig out 
the w'ill verbatim, were accepted as sufTicient proof 
of a will ma<le in Victoria of real estate; in England. 


— Waite v, Binglby (1882), 21 Ch. D. 074 ; 61 
L. J. Ch. 651 ; 30 W. R. 698. 

2931 . .] — lie Vallance, Ex p, 

Limeiiouse Board op Wt>RKS, No. 858, nii/r. 

2932 . Whether conclusive as to testator’s 

domicil — Question of domicil not In issue.] — 
Craioik a Craigie V. Lewin, No. 2918, ante, 

2933 . Question of domloll In issue.] — 

Haw ARDEN r. Dunlop, No. 2919, ante, 

2934. Letters of administration— Necessity for 
English representation — Assets within Jurisdiction. | 
— If intestate have bona notabilia in England A 
in Irelaiid, then* shall be several administrations 
by the Ordinary in i*ach country for all within 
his province. A bond is bona notabilia in the 
diocese where it is at- tht‘ time of thc^ death.- 
Daniel r. Lukeh (1572), 3 Dyer, :{05 a ; 73 K. R. 
687 ; sub nom, Danyel r Watford (Mkiu hant 
of), l>al. 76, pi. 5. 

Anno/ftfiaus : — Reid. Byron r. Byron {C»U6), C’ro. F.llz. 472 * 

A.-G. f. Diinond (1831). 1 I'r. A' J. 3.56; NVhylo r. Boso 

(1842), 3 g. B. 463. 

2935. .] — Tourton r. Floweh, 

No. 2888, ante, 

2936. .] — (’olonial lett-iTs of ad- 

ministration will entille (he administrat-or t-o sue 
in this coim(-ry in respect of ji sum of st-ock standing 
in the names of trustees, to a share of which in- 
t<‘state was (‘iititled. M*Mahon r. JCawj.ings 
( 1848), 16 Sim. 429 ; 60 K, U. 940. 

2937. .1 A surviving trustee of 

a settlement of .stock having died, his widow took 
out administration with the will annc'xed in 
Ireland. Then* was no representative in England. 
A petition was pr»*Hi*nted for the appointment of 
new trustees, A for ji vesting oi’der, un(h*r 'rrusU’e 
Act, 1850 (c. 00), hut- the order was r<*fuH(*d. 

’rh(*re is here personal (*st-ate in England, A 
tlH‘re is a pi'rsonal nq^resent-at-ivc of the surviving 
trustee und(*r an Irish administration ; but no 
adminhst ration has been grant (*d in England, A 
the (uise as to Hus propert y in ((uestion is tin* same 
as if there were no pc*rsonal representative of the 
surviving trustee (Knight Bruce, V.-C.). -He 
Frost’s ’Prust (I8.')l), 20 1^. .1. (’h. 112; 10 

L. T. O. S. 481; 15 Jur. 644. 

2938 . - Administration action brought 

In this country Necessary parties.] 3'o a hill 
whieh seeks an account of t-lie assets of intf;st-ate 
wIk) die<l in India jiossessed hy a jiersonal repre- 
sentative tlitTc, a ]M'i*sonal represent-ative of tlie 
inti'stati; constituted in England is a n<*c(*HHary 
party, although it does not app^wir that the in- 
testate at t-lie time of her death had any assets in 
England, A it is not Hutllcierit, in order to avoid a 
di'iiiurrer for want of parti<‘H in such a case, tJiat 
the j)er.sonal rejiresentative constituted iii Indiii, 
who is out of the Jurisdictum, is made a party, 
A that process is prayed against her whcni within 
the jurisdiction ; although the bill alleges that the 
Indian Ct. w;ih ihe; pifjper ct. for granting ad- 
ministration, A that the administ ratrix constituted 
by it- is the sole legal personal representative <if 
intestate. — Tyler v. Bell (1837), 2 My. A (Jr. 
80; Donnelly, 190; 6 L. .T. Ch. 169; 40 E. R. 
575, E. C, 

AnnoUitUmH : — FoUd. Crriuior i’. UoLinHO?; (18.51), 14 Bcav. 

5K6. Conild. Kilvcr v. (1852), 21 1^. ,1. ('h. 312: 

Himth V. Hiiiilb (1856), 21 Bcav. 385. Refd. Bond r. 

Graham (1842), 1 Hart), 482 ; Gariiilchiial r. Carmlchmd 

(1846), 9 L. T. O. .8. 17 ; Hervey r. Fitzpatrick (18.54), 


^ (1899). Uken A held under lawful authority ; Gon.skll ( 188 ;i), 22 N. B. it. 564.— 

30 O. IL 666.— CAN. & the odmlnlatrator uuder a foreign CAN. 

g. Letters of administration.} — Whore grant has a right to hold the aHHeth h. Hi(//it of foreign adminis- 

adininiatrations are granted In differ- I reoedved under It agaiunt the home traUtr t4i sue.f—A Utn-igu adtuiulMttaUtr 

ent countrlea each portion of the admtnlMtrator evim after they have may maintain an ofttlon in the Alberta 

estate must I>e administered in the tsssn remitted to the country whorit ctn. In bin repreNontatlve capacity 

country in which poHseaHion of it In dt*<;«aiM?d wan domiciled. — Doksav r. where hlti title has heeii already 

J.— VOL. XXHI. R 
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Bxecdtoes and Administbatobs. 


Sect, 1 6. — Effect of grant : Suh-sects. 6 <£? 7. Sect, 10 : 

SyJbsect, A, & B. ; sub-sect, 2 , A,^ B, & C.] 

Kay. 421 ; Vanquolln v. Bouard f 1863), 15 C. B. N. S. 

341. Mentd. Kay v. Wall (1846), 9 Jur. 128. 

2939 , Assets remitted to agent within 

Jurisdiction — Proceedings against agent.]— A., the 

widow of an officer who died intestate in India, 
obtained letters of administration of her husband’s 
effects in the recorder’s ct. at Bombay, & remitted 
the proceeds of the effects in government bills to 
her agent in England. B., a creditor of intestate, 
took out letters of administration in this country 
of intestate’s effects, & brought an action against 
the widow’s agent for money in his hands, part 
of intestate’s effects : — Jleld : the Indian letters 
of administration prevailed over those granted in 
England, & the action would lie only at the suit 
of the widow. — Currie v, Birch am (1822), 1 


Dow. & Ry. K. B. 35. 

Annotation : — Re!d. Whyto v, Boso (1842), 3 Q. B. 493. 

Irish, Scottish & colonial grants— Necessity for 
resealing.] — See Sect. 18, poet. 


SuB-BECT. 7 . — Admissibility as Evidence. 

2940. Grant insufficiently stamped — Additional 
duty not paid within statutory period.] — After the 
passing of 5 & 0 Viet., c. 45, the administrator of 
the author of a dramatic piece first acted in 1843, 
by deed, dated Apr. 14, 1859, in consideration of 
£100 assi^ed to pltf., the copyright & acting 
right in all dramatic pieces written by the author : 
no entry of the assignment tx) pltf. had been made 
in the registry book in pursuance of 5 & 6 Viet., 
c. 45, s. 22. The letters of administration W(5re 
not stamped until Mar. 1 803 : — Held : deft, 
could not object to the admissibility of the letters 
of administration in evidence, on the ground that 
they had not been stamped within six months 
after the discovery of the mistake in omitting to 
get them stamped, & the penalty had not been 
paid, in pursuance of Stamp Act, 1815 (c. 184), 
B. 43.— Lacy v, Rhys (18(54), 4 B. & S. 873 ; 3 
New Rep. 374 ; 33 L. J. Q. B. 157 ; 9 L. T. 007 ; 
10 Jur. N. S. 612 ; 12 W. R. 309 ; 122 E. R. 087. 
Annotation : — Mentd. Marsh v. CoiiqiioFt (1864), 17 C. B. 

N. S. 418. 

Estate duties generally.] — See Estate & Other 
Death Duties. 

Of what matters evidence.]— .SVc S('rt. 15, sub- 
sect. 2, ante. 


Sect. 1 6.— REVOCATION OF GRANT. 

Sub-sect. 1. — Jurisdiction to revoke. 

A, Probate, 

2041. Before Judicature Acts.] — Hoskins r, 
Matthews, No. 2827, ante, 

2042. Since Judicature Acts.] — Priestman r. 
Thomas, No. 710, ante, 

2043. .] — Bradford v. Young, No. 2910, 

afUe, 

Jurisdiction of court of equity to relieve against 
probate.] — See Sect. 15, sub-sect. 2, B. (o), ante. 


B, Letters of Administraiion, 

2044. General rule.^ — Where the ordinary com- 
mits the administration he may revoke it, & com- 
mit to another, but mean acts done by the first 
administrator shall stand. — Brown v. Shelton 
(drea 1544), Bro. N. C. 8 ; 73 E. R. 850. 

2945. .] — ^Administration may be revoked. 

—Anon. (1689), Cro. Eliz. 164 ; 78 E. R. 421. 

2046. .] — If the ordinary grants the ad- 
ministration of goods of B. to A. & after grants 
the administration to R., this second grant is an 
appeal of the first, without any further sentence 
of repeal, for the administrator is but a servant 
to the ordinary whom he may charge at any time. 
— Newman v, Beaumond (1593), Owen, 60 ; 74 
E. R. 892. 

Annotation: — ^Mentd. R. v, Stevens & Agnew (1804), 5 
East, 244. 

2047. Where administration properly granted.] — 

Anon. (1628), Het. 48 ; 124 E. R. 332. 

2048. .]— Sand’s Case (1664), 1 Sid. 179 ; 

1 Keb. 667 ; 3 Salk. 22 ; T, Raym. 93 ; 82 E. R. 
1042. 

Annotations .‘—Reid. Pierce v. Perks (1666), 1 Sid. 280 ; 
Blackborow v, Davis (1700), 1 Com. 96 ; Harrison v, 
Mitchel (1731), 2 Bam. K. B. 20. Mentd. Smith v, 
Tracy (1677), Frecm. K. B. 294. 

2040. .] — Administration duly granted 

according to the statute, cannot be revoked without 
just cause. — Price v, Parker (1660), 1 Lev. 157 ; 
83 E. R. 347 ; suh nom, 1*ierce v. Perks, 1 Sid. 
280 ; 1 Keb. 854. 

Annotation : — Reid. Allen v, Dundas (1789), 3 Term Rep. 
125. . 

2050. .] — Administration, if granted accord- 

ing to the statute, cannot be revoked without causes 
— Offley V, Best (1606), 1 Lev. 180; 1 Sid. 
370 ; 2 Keb. 392, 420 ; 83 E. R. 361. 

Annotations : — Coned. Blackborough v, Davis (1701), 12 

Mod. Hep. 615. Reid. Price v, Parker (1664), 1 Lev. 157. 

2051. .] — At common law the ordinary 

might repeal an administration at pleasure ; but 
now since 21 Hen. 8, c. 5, when once it is duly 
granted according to that statute, it cannot be 
repealed, for his power is then executed ; but if 
it is not duly granted according to the statute, 
as for instance, if granted Id a wrong person, in 
such case he may repeal it At grant it to another, 
for he hath not execut/cd his power. Sed nota, 
if the administration is repealed for want- of form 
in the grant, in such case tht^ ordinary must re- 
grant it to the same person, though there are 
others in equal degree. — Anon. (1028), 3 Salk. 21 ; 
91 E. R. 007. 

2952. Where administration improperly granted 
— Grant to person not entitled — Mistake.] — Anon. 
(1628), No. 2951, ante, 

2053. .]— Anon. (1028), No. 2951, 

ante. 


Sub-sect. 2. — Grounds for Granting or 
Refusing. 

A, In General. 

2054. Estate partly got in— Suits pending for 
remainder.] — Thomas v. Butler, No. 2101, ante. 


cBtablisbed dc dooH not have to be 
establlahed in the action throiigh hln 

f rant. — B rowns v. Browns, 119191 
W. W. R. 754.— CAN. 

PART II. SECT. 16, SUB-SECT. 7. 

k. Foreign grant — Corroboration of 
representative charaetejr of executor ,] — 
American prolmte ot a will may lie 
received ai* corroborative evidence of 
the representative oharaoter of the 
exor.— Sloan v, Whaucn (1865), 16 
C. P. 319.— CAN. 

1. Requirements of certified 


ropy. 1 — Ckirtiifled copy of a will proved 
in a foroiim ct. held iuFiiffloleot, 
there being no evidence that the 
ot. was a ct. of record : or that the 
seal was the oflloial seal of the ct. — 
Re Wolf (1908), 8 W. L. R. 690.— CAN. 

m. As to intestacy.] — Production 
of letters of administration is not 
suffloient proof ot death intestate. — 
Re Lewis (1887), 5 Man. L. H. 44. — 
CAN. 

PART II. SECT. 16, SUB-SECT. 1.— B. 

n. Grant made by surrogate court.] 


— The High Ct. of Justice for Ontario 
has no jurisdiction to revoke the grant 
by a surrogate ot. of letters of adminis- 
tration. — ^MoPhkrbon V. Irvine (1895), 
26 O. R. 438.— CAN. 


PART II. SECT. 16, SUB-SECT. 2.— A. 

o. Oeneral rule — In discretion of 
court] — The revocation of probate is 
a matter of discretion depending on 
the oireumstanoos of each case . — Re 
Lamont*8 Will (1881), 7 V. L. K. 
87.— AUS. 
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2955. Administration long outstanding.] — The 

ct. will not revoke an administration which has 
been outstanding for a considerable time, unless 
weighty rea^ns be shown for its revocation. A 
decree having been taken out to show cause why 
letters of administration with will annexed, 
limited to property in this country, of a person 
who died domiciled at Leghorn, should not be 
revoked, as being void under a sentence of the cts. 
at Leghorn, & also as having boon obtained through 
a suppression of facts, the party calling in the 
administration not having proved the sentence of 
the ct. at Leghorn, nor the other ground alleged, 
to the satisfaction of the ct. ; the administrator, 
who appeared under protest, dismissed with 
costs. — K oster r. Sai*te (1838), 1 Curt. 891 ; 183 
E. R. 241. 

2956. Strong grounds necessary.] — Where a 
former administration is revoked, A; a fresli a(l- 
ministration decreed, the grant will bo special, 
containing the facts of the case ; the ct. always 
requiring very strong reasons for revoking a former 
grant. — In the GooiU of Bartholomew (1845), 0 
Jur. 95. 

2957. Probate rightly granted.] — The nott* or 
memorandum on a probate, that 8«»cexised died 
domiciled in p]ngland, mentionc'd in sc'ct. 11 of 
Confirmation of Executors Act, 1858 (c. .58), 
must be written before* the probat<^ issues. 

The ct. will not revoke a probate* rightly granted, 
A not issued under a mistake. Therefort^, when 
A. died domiciled in lOngland possi'sscd of per- 
sonalty in Scotland, A probat-e <>f his will w/is 
issued without a note tlwit deceiised died domiciled 
in England writUui on it, the ct. refus(^d to allow 
sucli a note to be made on it, A also refused to 
revoke the probates that a new one might be 
obtained, stating such fiu*l. — In the Lioodti of 
Muir (1859), 1 Sw. A Tr. 291 ; 28 L. J. P. A M. 
49; 33 L. T. O. S. 81 ; 5 ,Jur. N. S. 445 ; 7 
W. n. 381 ; 181 E. K. 735. 

Anrufiiitiftn : — Apld. In Vic Goixia of Faulkner (1800), 8 

\V. It. i:>i. 

2958. Where executor has not Intermeddled.] — 

A married woman lias taken probate witlunit the 
consent of her husband ; the husband is now 
consenting to its being revoked, A she brings in an 
afTldavit ihat she has not inte.rmeddlcd with tin; 
ofTocts ; 1 shall allow jirobaf/C to be brought in 
A revoked, A Die administration with the will 
annexed to be granted to the residuary h^gatees 
(per (lull.). — hi the Goode of Wilkinson (1819), 
3 Phillim. 98 ; 181 E. K. 1289. 

2959. .] — Meek A Uonald r. Curtis, No. 

3287, poet, 

2960. .] — Testator appointed S., a married 

woman, to whom he devised A bequeathed 
certain property to her srde A separate use, AM., 
exors. They t^k probat<*, but, in consequence 
of the Bank of England refusing to allow a transfer 
of stock in the absence of S.’s husband, who was 
in foreign parts, the ct. was moved to revoke ihat 
probate A to decree it to M. alone. S. had not 
intermeddled with the estate. The ct. granted 
the motion, but directed the practic:c of allowing 
a married woman to take probate without requiring 
the consent of her husband to be reconsidered in 
the registry. — In the Goods of Dye (1850), 2 Hob. 
Eccl. 342 ; 163 E. H. 1339. 

Annotation : — Distd. In the Good* of Reid (1886), 55 L. J. P. 

48. 

2961. Where executor has Intermeddled.] — 

Administration with the will annexed was granted 
to a woman, who intermeddled with thf*. estate, 
A subsequently married. Her husband dciserted 
her A could not be found, A an application was 


accordingly made for a revocation of the grant, 
A a fresh grant to another person ; — Held : 
administratrix having intermeddled with the 
estate the grant could not bo revoked. — In the 
Goods of Reid (1886), 11 P. D. 70 ; 55 L. J. P. 
75 ; 54 L. T. 690 ; 34 W. R. 577, 0. A. 

2962. Only where grantee becomes incapable — 
Unless grantee a creditor.] — In the Goods of Morris, 
No. 1808, ante, 

2963. Whether fraud necessary.] — A husband A 
wife separat'd in 1883, A the wiJfo wont back to 
lier mother’s houses ivsuming her maiden name. 

In 1881 she died, A letters of administration to 
hc‘r estate woi*o taken out by the exors. of her 
father’s will os if she had been a spinst^or, althougli 
it appt'ared that one of t-luMU knew she vras a 
married woman. In 1888 the husband first 
becaTiie aware of his wife’s death. A, afU>r making 
inquiries, lie institiittMl ii suit in the county ct. for 
the iH'Vocation of the giant . ’rhe county ct. judge 
dinu-t^nl a non-suit on the ground that no such 
fraud ha<l been shown as to justify him in n^voking 
the lett/ors of administration : — //<7d ; t he county 
ct. judge was w'rong in holding that fraud must be 
sliovvn to justify him in revoking the grant of 
administration. (Nipeland v. Himister, 11893] 
P. 18 ; 82 J.. .1. P. 38 ; tl8 I.. T. 257 ; 11 W. H. 
289 ; 1 n. 48Jh I). C. 

2964. Improper behaviour of administrator neces- 
sary.]— The creditor of a ilec(‘as<‘d pei*son, who has 
tak(*n out lett-<‘rs of administration b) th<» pei-sonal 
estate, A ha.s enUTisl int4) the eust-ornary bond 
adminisb'i' t he (‘state according t4» law ratably, et^*., 
is entitl(Ml to retain a debt of his (uvn, which is 
owing by tht‘ estate, ov(*n though it may exceed 
the t 4 ital aHset.M. ’I’Ik^ cl- (;annot altor an adminis- 
tralion bond, nor compel an administrator to 
(‘Xecut 4 ‘ a fiirth<‘r bond, A will not revoke a tyrant 
of letters of administration unless it is satisfied 
that the administrator liiis acti*d imi>roperly. — 
In the (foods of Beluam, UlcilAliDES v, Yatrs 
( 1901), 84 L. T. 300 ; 49 W. U. 448 ; 17 T. Ii. U. 
340 ; 45 Sol. .lo. 302. 

It, Where Grant made wiihmd Jurisdielion. 

2965. General rule.) - Administration granted 
according t-o the statuto rep(?aled, when gninted 
inverso ordinCy or by a ct. whi(di lias not juris- 
diction. — UAVKNHtMiorr V, Bavenhcroft (1871), 
1 licv. 305 ; 2 K(‘b. 728 ; 83 E. H. 419. 

AnnoUilumH: Refd. Frle4^ r. J'arkir (1664), I L(;y. 157; 

Hlttckhoroutrh v. Davln (1701), 1 I’. Warn. 41 ; liurrlMoii 

r. Mitchell (1761), 2 Ourn. K. li. ‘20. 

C, Mistake, 

29C6. As to person entitled— Interest of party 
with prior claim established.] — The interest of a 
minor son being established, an administration 
grant( 3 d to a brother is re-voked. — Huiiois v, 
Burois (1752), 1 Lee, 121 ; 181 E. U. 45. 

2967 . .] — The intt^rest of a sister 

being established, an administration grant-(3d to a 
more distant rcilation is revoked. — Pringle v, 
Bim)WN, In the Goods of CoNNEiJE. (1752), 1 Iah*, 

123; lOlE. U. 48. n i , 

2968. As to Interest of grantee.]— P. took out 
administration ns next of kin, supposing her^lf 
A one other person the only persons entitled 
in distribution. landing shortly afterwards that 
there were several others, application was mode, 
with the consent of all interested, to revoke t^ 
administration, A make a fresh grant Util, ; P. 
had not intermeddled with the estate : — • Ij) 
the grant, having been properly made, could not be 
revoked for the mere convenience of the jiarties ; 

R 2 
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Sect, 10 . — Revocation of grant: Sub-sect. 2, C., i>., 
E.,F.&G.] 

(2) nor on the suggestion that it would be for the 
benefit of the estate, although all parties interested 
consent . — In the Goods of Heslop (1840), 1 Rob. 
Eccl. 457 ; 5 Notes of Cases, 2 ; 8 L. T. O. S. 
348 ; 10 Jur. 953 ; 163 E. R. 1100. 

2969. Testator not dead .] — In the Goods of 
NAPran (1809), 1 Phillim. 83 ; 101 E. R. 021. 

2970. Grant made within fourteen days of 
death.] — W ebb v. Field (1849), Tristram & 
Coote’s Probate Practice, 15th ed., p. 241, n. 

2971. Grant to supposed widow — Marriage void.] 
— Ijctters of administration, granted to A., as the 
widow of deceased, but whose marriage was ipso 
facto void, revoked . — In the Goods o/ M oore (1845), 
3 Notes of Cases, 001. 

2972. .] — A., an intestate, married 

his deceased wife's sister. On his death she 
obtained letters of administration to his personal 
estate & elTecfs, & died leaving part of the estate 
unadministered. The ct. revoked the grant so 
made in error, & decreed administration to the 
natural &; lawful daughters &; next of kin of 
deceased . — In the Goods of Wells (1807), 17 
L. T. 123 ; 32 J. P. 24. 

2973. Will revoked — Decision after probate 
granted.] — W illiams v. Tyley, No. 2825, ante. 

2974. Intention to have domicil noted on probate 
after Issue .] — In the Goods of Mum, No. 2957, ante, 

2976. .] — Where a grant had been taken 

out under the misapprcdiension that a note or 
memorandum under Confirmation of Executors 
Act, 1858 (c. 60), s. 14, might be indorsed after it 
had issued, the ct. refused te revoke the grant. — 
In the Goods o/ F aulkner (1800), 8 W. R. 454. 

2976. .] — A note or memorandum on a 

probate fhat deceased died domiciled in England 
may, under Confirmation of h]xecuiors Act, 1858 
(c. 56), s. 14, be writitm after the probate has 
issued . — In the Goods of Allison (1804), 3 8w. & 
Tr. 574 ; 34 E. ,T. P. M. A A. 20 ; 11 E. T. 514 ; 
29 J. P. 24 ; 10 Jur. N. S. 1244 ; 13 W. R. 277 ; 
104 E. R. 1398. 

See, now, Tristram & Coote’s I'robate Practice, 
15th ed., pp. 200, 201. 

2977. Widow believed to be dead — Found to 
be alive.] — C. died in Sept. 1891. His half-sister, 
in the absence of his widow, & believing the latter 
to b(^ dead, took out administration, & swore the 
usual oath that C. died a widower. In May, 1892, 
the widow was ascertained to be living, upon 
her application, the ct. recalled the grant, & con- 
demned the administratrix in costs . — In the Goods 
o/Oaur (1892), 07 E. T. 357. 

D. Will or Later Will Discatwred or Incorporated 
Will not Proved. 

2978. Will produced.] — Administration which had 
boon granted to a creditor revoked, on the produc- 
tion of a will. — C arolus v. Eynch (1752), 1 I^e. 
13 ; 101 E. R. 0. 

2979. .] — An administration revoked on 

the production of a will. — R aker v. Russkli. 
(1762), 1 lAio, 107 ; 101 E. R. 02. 

2980. Later will produced proved— Former 

grant ordered to be brought in.]— T ew r. Baines 
( 1762), 1 Leo, 15 ; 101 E. R. 7. 

2981. .] — Probate of a former will I'evoked, 

in order that probate might be given of a later 


will.— L ast v . Brown (1763), 1 Ijoe, 433 ; 161 
E R. 160. 

2982. Will established — Believed to have been 
revoked.] — A., a native of Marburg, came to 
England in 1822, aged thirteen, & remained here 
till his death in 1850, having made occasion^ 
visits to Germany. In 1836 he was married in 
this country to B., a native of Frankfort-on-the 
Maine ; in 1836 he obtained letters of naturali^- 
tion ; in 1 84 1 he made a will ; in 1 844 his wife 
died, leaving children, & in 1846 he married, at 
Frankfort, 0., who was B.’s sister of the half 
blood, & had cliildren by her. On his death his 
brother took out letters of administration as the 
uncle & guardian of all the children, none of whom 
were of age, on the supposition that the will was 
revoked by the second marriage. The eldest 
son of the first marriage, on coming of age, called 
in the letters of administration, & set up the will ; — 
Held : the disability of a native-born English 
subject to contract such a marriage, applied 
equally to a naturalised subject ; though, by the 
law of Frankfort, C.'s domicil, such a mar^ge 
would have been valid, yet the disability of either 
party to the contract would invalidate the mar- 
riage ; the letters of administration must be 
revoked, & the probate of the will granted . — In the 
Goods of Mette, Mette v. Mette (1859), 1 Sw. 
& Tr. 416 ; 28 L. J. P. & M. 117 ; 33 L. T. O. S. 
E39 ; 7 W. R. 543 ; 104 E. R. 792. 

Annotations: — ^Refd. Jie Martin. Loustalan v. Loiistalan, 

llOOO] P. 211. Mentd. Sottomayer v. Do liarroH (187U), 

.5 P. D. 94 ; Ogden v. Ogden, 11908] P. 40 ; Chcttl r. 

[1909] P. 07. 

2983. .] — Clark v. Dixon (1891), 8 

T. E. R. 11. 

2984. Two wills produced — Administration not 
revoked until one will established.] — A husband 
obtained administration to his wife as dead 
intestate. Two wills were afterwards produced. 
The ct. would not revoke the administration till 
one of the wills was proved to be good in law. — 
Phillips v. Alcock (1755), 2 I^e, 97 ; 101 E. R. 
277. 

2985. One will Incorporating another — One will 
already proved — New grant of probate of both.] — 

In the Goods of Willson (or Wilson) (Bp.) (1804), 
cited in E. R. 2 P. & D. 84 ; 39 E. J. P. & M. 48 ; 
22 E. T. 030 ; 31 .7. P. 455 ; 18 W. R. 901. 
Annotations PoUd. Jn the Goods of Harris (1870). L. R. 

2 P. ^1). 83. Reid. Jn the Goods of ilowden (1874), 43 

L. J. P. & M. 26. 


2986. .] — In the Goods of Harris, 

No. 1399, ante. 

2987. One will testamentary 


appointment only.] — The testator, whoso donaicil 
of origin was Scottish, executed a testamentary 
appointment while on a visit to this country, 
in the exercise of a power contained in his mar- 
riage settlement. He afterwards acquired a 
domicil in New Zealand, & there duly executed 
a will in which ho referred to this testamentary 
appointment &; confirmed it. The exors. named 
in the will obtained probate of it in New Zealand ; 
but no mention of the testamentary appointment 
was made in the probate. The registrar of the 
Etiglisli ct. refused to pass an exemplidcation of 
the probate on the ground that the testamentary 
appointment was not referred to in it. The 
appointee then moved for a grant of limited 
administration with the testamentary appoint- 
ment annexed : — Held : the application must be 
refused, the proper course being for the ezor. to 


PART II. SECT. 16, SUB-SECT. 2.— D. 

p. Later will produced — Remca- 
tion of limited urani .] — A %viU oX 


docoased was dlHOovered aft«r a limited 
administrator had acted, the ct. 
impounded the limited grant & 
empowered & directed the extrlx. 


named In the will to take out probate. — 
In the Goods of Btrne (1910), 44 
1. L. T. 192.— IR. 
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apply to the New Zealand ct. for the grant of a 
fre^ probate including the testamentary appoint- 
ment. — In the Goods of Crawford (1890), 15 
P. D. 212 ; 60 L. J. P. 16 ; 63 L. T. 232 ; 54 J. P. 
504. 

E, Grant obtained hy Fraud, 

2988. Administration granted on false affidavit — 
As to person entitled.] — Administration which had 
been granted to an illegitimate son on a false 
affidavit, revoked. — C ounisu r. Cornish (1752), 

1 Lee, 14 ; 161 E. P. 0. 

2089. .] — An administration, sur- 

reptitiously & unduly obtained by a party falsely 
representing herself to bo the widow of the 
deceased, revoked, without being brought in, upon 
personal service of the decree by Ways tHi Means 
upon the husband of the party. — Scot'PER r. 

(1848), 6 Notes of Cases, 182. 

2990. .] — An atlministration granted 

to a woman, falsely sw(‘aring herself to be the 
lawful widow of deceased, was, aftcT tln^ iu‘cessary 
decrees had been taken out A attempts made to 
serve her but without success, decreed to b<‘ null 
& void, A: administration was decrec'd to the lawful 
widow, notwithstanding tlie prior administrat ion 
was outstanding. — In the Goods of Lanoijsy (1851), 

2 Hob. Eccl. 407 ; 103 E. P. 1301. 

2991. As to value of estate.] — An adminis- 

tration granted on false suggestion, revok(‘d. 

1 revoked the administration because it was 
granted on false suggestions, in fraud of tin* stamp 
duty Aj of the fees of the olllcc* {per Cuii.). 
Smith r. Corky (1753), 1 l/*e, 418 ; 101 K. P. 154. 

2992. Codicil forged.]—! ‘rebate of a codicil 
had been grant <‘d. 'I'ln? jierson who had taken tlie 
probate had died. It appeared sufficiently from 
the evidence of the writer of th(j codicil ^ others 
that it was a forgery. Tim probate of the codicil 
was therefore revoked. — In the (toods of Jtusil 
(1849), 13 L. T. O. 8. 450 ; 13 Jur. 712. 

2993. Fraud as a ground of appeal -Fresh 
evidence.] — In order to maintain an action to set 
aside, on the ground of fraud, a judgnnuit estab- 
lishing a will A granting prohat<^ of it, pltf. must 
adduce evidence of facts disco v(*r(*d since the 
judgment which raise a reiisonabh*, probability 
of the success of the action. If ]»ltf. does not 
do this, the i)roceeding8 in the action will be stayed 
on the motion of deft. 

The evidence* need not necessarily be of suc^h a 
character that it would be evidence in the action. 
The question in each case is, whether the fact 
alleged to have been discovei’ed is so evidenced 
& so material as to make it reasonably probable 
that the action will succeed. If it is, the action 
ought to be allowed to proceed, s<j that pltf. may 
have an opportunity of obtaining discovery in it. 
Though in most cases a judgment obtained by 
fraud can be set aside only as against the person 
who committed or procured the fraud, this limita- 
tion does not apply to an action to set aside a judg- 
ment granting probate of a will, inasmuch as a will 
must be either good or bad against all the world. — 
BiRni V, Birch, [1902] P. 130 ; 71 L. J. P. 58; 
86 L. T. 364 ; 50 W. K. 437 ; 18 T. L. K. 485 ; 
46 Sol. Jo. 393, C. A. 

Annoiaiions Bright v. Sellar, [1904] 1 K. B. 6. 

Msiltd. Jte Page, UUl v, Fladsate, 11910] 1 Cb. 489. 


F, Grant obtained by Surprise. 

2994. General rule.] — Ayliffb v. Ayliffb 
(1071), 2 Keb. 812 ; 84 E. R. 513. 

2995. .] — The ordinary is at liberty to 

repeal an administration, obtained by fraud or 
surprise. 

There is not one case, whore the suit in the 
spiritual ct. for a repeal of an administration 
either granted irregularly or obtained by fraud 
& surprise was prohibited ; & it would bo 
monstious that any Ct. of Justice should not have 
a power to set aside any judgnu'nt, or other act 
obtained from them by tleceit & imposition 
(per Cuu.). — llAiuusoN r. Mitchktj.. (1731), 
Fitz-ti. 303 ; 2 Barn. K. B. 20 ; 91 E. U. 767 ; 
sub nom, IIaruison r. Weldon, 2 8tra. 911. 

G, Ikeprcsefdativc Disappearing or Becoming 
1 ncapable, 

2996. Where administrator disappears— Not oon- 
hned to disappearance of creditor administrator.]— 

TJio practice by wfiieh a gnint of administration 
may be revoked* A: a frt‘sh grant made in t in* absence 
of the h()]d(>r t>f tlio outstanding grant, is not 
eonlint'd to eiises where administration hns boon 
taken by ereditors. 

When* an intestalt^ died leaving it widow tV. 
six ehildn*!! by a fnrmer maiTi/ige, At (he widow, 
who obtained administration, eould not be found, 
the ct., upon (he application of (he children, 
revoked the gnint A:, directed administration 
de bonis in favour t»f ore^ of tJieir iiutnluT. — In the 
Goods of EoV’ICDAY, [lUOOJ P, 154 ; 69 L. J. P. 48 ; 
82 L. T. 61>2. 

2997. — - Creditor absconding after satisfying 
debt.] —Adininistnit ion granted to a credit/or 
revoked he having settled his own debt At gone 
away. In the Ctoods of Jenkinh (1819), 3 ITiillim. 
33 ; 161 E. B. 12 ML 

Anfwtaiiom : Apld. In the (iooitn of HradHliaw (1887), 13 

J*. D. 18 ; Jn the tiooitn (>/(.*ovi*ll (1889), LO 1*. 1). 8. 

2998. .] — A grant of administration 

of the estali; of an inteMtate was made to a cnulitor, 
who, afUT his debt hatl hetm fully satislled, 
ahseonded, ^ eould not he found. A personal 
representative of th(^ estate being retjuiriul in an 
action in the C3i. l)iv., tin! ct. rt5Voked (he grant 
to the. creditor without citing him. At made a new 
grant U) tln^ s<»le in*xt of kin of tiie deceased . — In 
the Goods oj Bkadkiiaw (18H7), 13 P. i). 18; 57 
L. J. P. 12 ; 58 L. T. 58 ; 52 J. P. 56 ; 36 W. R. 
848. 

AnnoUUUmH : ~ In the, HooUh of (/'ovcil (1889), !/> 

1*. D. 8 ; in the UooUh of Lovoday (1900), 09 L. J. 1‘. 48. 

2990. Widow.] — In the Goods of Loveday, 

No. 2996, ante. 

3000. .] — Administration with the will an- 
nexed was granl/cd in Nov. 1833. The adminis- 
trator not having been Jie.ard of since 1634, 
administration granted to a lc*gatee, the original 
administration being revoked, though not brought 
in. — In the Goods of Spark E 0653), 17 Jur. 812. 

3001. Administrator bankrupt.]— An ad- 

niinujtrator became bkx)t.. At in his cajmeity as 
administrator proved for a debt (iwing by him 
to deceostjd’s estate. A dividend became pay- 
able l-o deceased’s estaUj, but in the meantime 
the administrator became bkx>t. again, At lc;ft the 
country. The ct. refused to recall the h;tters of 


PART 11. SECT. 16. SUB-SECT. 2.— E. 

q. Admin igtrotion granted hy mip- 
prtssion of will — SuJbeequent revocation 
of grant .] — A ttrant of letters of 
administration obtained by suppressinir 
a will conlainiijg no appoiutiiieiit of 
exora. is not void ah inaio. Sc a sale of 
property by aa administrator, who 


has obtained a Kront of adininistrutiuii 
under such eireuiiiMtaiit‘<-H to a pur- 
chaser, who was iifDorant of the hup* 
pressiim of the will, is valid, uiltiouKb 
the grant was revoked after the sale. — 
Ooi'AL PAS AUAKWaLLAII V. Bl'PHKE 
DaSS HUKKKA (19061, 1. h. H. 33 Cule.. 
657 ; 10 C. W. N. 662.— IND. 


I— CiiAHTKit r. Thom AH, 

(lUOUJ 2 Cb. IND. 

PART II. SECT. 16. SUB-SECT. 2.- O. 

s. IllnrHH of fjcecutor-~(Jrant ini‘ 

, pouiul^ hy court — JAmiled tf^nni to 
I another — During executor's dimhility.] 
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Sect. 16. — Revocation of grant: Svh-seci. 2, (?., H., 
1. 6c J, ; 8vb-8ect. 3, A. d: B.] 

administration granted to him, & to make a fresh 
grant to his creditors* assignee. — In the Goods of 
Hammond (1874), 30 L. T. 70 ; 38 J. P. 425, 825 ; 
22 W. li. 353. 

3002. After estate partly administered.]— 

An administrator, who was also one of the resi- 
duary legatees, having partly administered the 
estate, left his home, & though several years 
had elapsed no trace of him could be discovered. 
The ct. revoked the grant made to him, & made a 
fresh grant de bonis non to another of the residuary 
legatees. — In the Goods of Covell (1889), 15 
P. D. 8 ; 59 L. J. P. 7 ; 61 L. T. 620 ; 38 W. It. 79. 
AnnoUiiiim : — Consd. Jn the Goods of Loveday, [IfiOO) P. 164, 

3003. Fresh assets coming to hand.] — 

In the Estate oj French, No. 2201, ante. 

3004. Where one of two representatives becomes 
Insane — Grant revoked & new grant to the sane 
one.] — One of two exors. having become lunatic, 
the probate brought in a fresh one granted. — 
In the Goods o/ Marshall (1830), 1 Curt, 297 ; 163 
E. It. 101. 

3005. .] — In the Goods of Newton, 

No. 2348, ante. 

3006. Limited till the other recover.] — 

In the Goods of 8owkrby, No. 2349, ante. 

11. Cesser of Interest of Grantee. 

3007. Administration granted durante nunore 
SBtate — Death of executor under age.] — Duboib v. 
Trant, No. 2300, ante. 

3008. Administration granted to a tenant for 
life limited to his life interest —Life interest assigned 
to remainderman.] — *i'ho ttuiant for life of ctirtain 
property having assigned over his inUmist to the 
remainderman, an administration with a will 
annexed, liinitt‘d to tliat interest, ^ granted to 
the tenant for lif(s may b(^ revokt^d, & a new 
administration limited t^o that i)roperty decreed 
to the remaindt^rman, then ])os8<?ssed of the sole 
entire interest/ therein. — In the Goods of Ferhier 
(1828), 1 Hag. Ecc. 241 ; 102 E. K. 571. 

Annotation Consd. in the Guodn o/Hoid (188«), 11 P. D. 70. 

3009. Administration granted to a mortgagee — 
Revoked when mortgage paid off.] — In the Goods 
of IIOAIIE (1833), 2 Sw. A. Tr. 361, n ; 164 E. li. 
1036. 

Annotations: — Apld. In the Goods of HrailRluiw (1887), 67 

L. J. P. 12. KOfd. Jn ttu' Goods of MdiriH (1802), 2 iSw. 

& Tr. :iU0 ; In the Goods of CvvoU (1880), 16 P. D. 8. 

3010. Administration to estate of bankrupt 
granted to official receiver— Revoked when debts 
paid.] — 11. T., who had been bkpt. in 1887 A 
subsequently obtained his discharge, died in 1896 
again a bkpt. A intestate, leaving a widow A 
children. In 1897 a grant of administration 
was made to his trust/cc in bkpey., wlio Wiis also 
official receiver of the local county ct., on renuncia- 
tion by the widow A cliildron of II. T. L. T., the 
first wife of 11. T., died in 1887, during her hus- 
band’s first bkpey., A a grant of administration 
had been made to his trustee. This grant was 
revoked in 1892, A a fi*esh grant- made to II. T. 
as the lawful liusband of L. T, Tlie official 
receiver having paid off all debts due from the 
estate of H. T., A having a balance in hand to 
divide amongst his widow A children, the ct. 
ordered that they be allowed to retract their 
previous renunciations, I'evokod the existing 
grants, A made a joint grant of administ rat ion to 


the widow A two of the children of the first mar- 
riage to the unadministered personal estate A 
effects of H. T., his representatives being entitled 
as a matter of course to represent the first wife’s 
estate . — In the Goods of Thacker, [1900] P. 16 ; 
69 L. J. P. 1 ; 81 L. T. 790. 

3011. Grant to person entitled by law of supposed 
domicil of deceased — Agreement to treat deceased 
as domiciled elsewhere^ — ^A Sardinian, who had 
settled in Brazil, died intestate on his voyage 
from Bahia to (lenoa. He had wound up his 
affairs in Brazil A intended to resume his domicil 
of origin at Genoa. An agreement had been come 
to between the Brazilian A Italian Govts., with 
respect to the administration of his property 
A the guardianship of his children, some of whom 
were in Genoa A others in Brazil, by which the 
Brazilian Govt, gave up to the Italian Govt, all 
claim to such administration A guardianship. 
The ct. revoked a grant of administration which 
had been made to the representative of the person 
entitled to it according to the BrazDian law, A 
made a grant to the person entitled to it according 
to the Italian law . — In the Goods of Bianchi 
(1862), 3 Sw. A Tr. 16 ; 1 New Rep. 108 ; 8 L. T. 
171 ; 11 W. R. 240 ; 164 E. R. 1177. 

3012. Grant to attorney of executor of foreign 
will — Will subsequently upset by foreign court.] — 
A British subject, domiciled in Kentucky, died 
leaving several wills, the last of which was proved 
in one of the inferior cts. of that State, A thereupon 
administration, with the will annexed, was granted 
to the attorney in England, of the widow, who was 
sole extrix. Subsequently, the superior cts. of 
Kentucky upset the will, A the widow com- 
menced a suit for !•(} vocation of the said letters of 
administration, A for probate of an tjarlier will. 
Upon affirmative proof of the testamentary 
capacity of deceased. The ct. revoked the letters 
of administration, A grant ed probate of the earlier 
will, now propounded by xdtf. — Newcomb v. 
Newcomb (1895), 73 L. T. 317. 

Interest of party with prior claim established.] — 

See Nos. 2966, 2967, ante. 

I. lAynited Grants. 

3013. Grant limited to carrying on proceedings — 
Application by person entitled to general grant — 
After long delay.] — WIk*!^} administration of the 
effects of an int instate had been granted to his 
solr., limited to proceedings in Chancery, the 
widow A children, in wliom the jn'operty vest-ed, 
A wdio were domiciled A resident abroad, being 
cited by notice A not appearing ; the ct., on 
application of the widow, eight years after, repre- 
s(inting that she had been ignorant of her rights, 
refused to revoke the grant. — Lopes v. Hartley 
(1837), 7 Notes of Cases, Supp. 31. 

3014. Cseterorum.] — A grant of ad- 

ministration in the goods of a deceased limited to 
carry on proceedings in Chancery having lawfully 
issued A being still in force, the ct. will not revoke 
it in order tliat a general grant may be made to 
the party wlio in the first instance would have been 
c^ntitled thert*to. The proper course is to supple- 
ment the limited grant with a grant of adminis- 
tration of the wist of the goods of deceased. — 
In the Goods of Brown (1872), L. R. 2 P. A D. 
455. 

J. Other Grounds. 

3015. Failure of administrator to bring In 
Inventory.] — An administration cannot be revoked 


— Where an oxor .*0 bodily health is him, & to make a grrant of admlnistra- 
8Uoh that ho is unable to i>orft>rxn the lion U» another person, limited during 
duties of his office the ot. has Juris- the oxor.’s inrapaoity . — Jn the. Goods of 
dinfinn to imnound the vrant made to Knott. [1920] 2 1. 11. 397. — IR. 


PART fl. SECT. 16. SUB-SECT. 2.— J. 

t. Jmmnraliiv of adminUtrairix .] — 
The ot. has power to oanoel letters of 
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for the not bringing in of the inventory & account 
by the administrator (Roll, J.). — Hill v. Bird 
(1648), Sty. 102 ; 82 £. B. 563. 

3016. Where effect of revocation to release Judg- 
ment.] — The ct. will not grant an injunction to 
stay proceedings to repeal letters of administra- 
tion, on a suggestion that a judgment will conse- 
quently be released. — Kennedy v, Kennedy 
(1753), 3 Keny. 26 ; Say. 90 ; 96 E. R. 1295, L. O. 

3017. Administration with will granted without 
notice to caveator — After caveat expired — Will In 
suit in forum domicilii^ — Administration with will 
armexed, obtained after a caveat entered had 
expired, but without notice to the adverse party 
iNi while the will was in suit in Ireland, the forum 
domiciliU revoked as surreptitiously obtained, & 
the party condemned in costs of a petition in 
support of it. — Trimlkstown (Loud) v. Trimlks- 
TOWN (Lady) (1830), 3 Ilag. Ecc. 243 ; 162 E. It. 
1145. 

3018. Conditional grant by consent in common 
form — Conditions not complied with.] — I’robate of 
a testamentary paper in the nature of a cotlicil, 
having been granted by consent in common form, 
cannot afterwards be revoked, on tlu» allegation 
tliat the conditions on wliich such consent was 
given have not been complied with, tliere being 
no proof of fraud or circumvention practised eitlier 
upon the ct. or the parties.- -N icol r. Askew 
(1837), 2 Moo. I'. C. C. 88 ; 12 K. R. 936, P. C. 

3019. Identity of testator not proved.] — Probate 
of a w'ili revok(‘d, on failure of proof of t in* identity 
of a testator. —Mr UPHY r. Mason (17.73), 1 Ixie, 
349 ; 161 E. it. 129. 

3020. Benefit of estate —Where all parties 
consent.] — /?i //ir (roods of Hesloi*, No. *J9(>S, anir. 

3021. Bankruptcy of grantee.]— /n the Goods of 
11 AM. MONO, No. :'.6()1, anir, 

3022. Alleged latent ambiguity of will— Applica- 
tion to incorporate portion of earlier will.] — Paton 

V, OlLMEHOD, No. 3185, ]tOsl, 


SiTp-.sE(*r. 3.— Pkactk'E. 

A, JJow Ap})licalion made, 

3023. Whether on motion — Former grant limited 
in amount.] — Re Fowleh, No. 3016, post, 

3024. Where all parties consent.] — An 

application to revokes a gi*ant of administration 
can only b<i decided by way of motion, if all 
parties ct)ns<;nt U) its being so heard. If such 
ccinsent is withheld, the ct. will decline to deal 
with the matter ujKin motion, A an xu'Aion must be 
(commenced for the revocation of the grant. — 
In the Goods of Baddelky (1888), GO L. T. 237 ; 
53 J. P. 40. 

3025. By action.] — Biitcii v, Birch, No. 2993, 
ante, 

B, Who May apply, 

3026. Next of kin.] — Bi-ACKBonouau v, Davjh, 
No. 2901, ante, 

3027. Executor of person entitled.]— R ees v. 
Cart, No. 1474, ante, 

3028. Creditor.] — A creditor not entitled to 
contest an administration already granted, though 


primd facie fraudulently obtained. — In ike Goods of 
Newsom (1842), 2 Notes of Oases, 15. 

3020. .] — In the Estate of French, No. 2201 , 

ante, 

3030. Administrator under void ^ant.] — An 

administrator under a void grant applied to have 
the letters revoked. The ct. required security 
as to the interests of the parties entitled to the 
property. 

In all cases whore property has got into the 
hands of an administrator under void letters of 
administration, the ct. should take care to protect 
the interest of the persons entitled to it (Sir 
U. Jenneh Fust). 

It is a very dangerous thing to revoke an 
administration without some security for the 
ultimate disposition of the pre^perty (Sir H. 
Jenner Fust). — Jn the (roods of Bergman (1842), 
2 Notes of Cases, 22. 

Annotation .* — ^Reld. In the Estate oj Fronoh, [1010] P. 100. 

3031. Executor — Of deceased executor — Will 
proved in common form.] — A. died leaving a will, 
& appointed B., W'ho proved it in ctunrnon form, 
sole exor. ifc trustee. B. dieil leaving a will, 
appointtul C. Ids exor. trustee of A.’s will. C. 
t^ok jirobaU^ of it, but subseipieutly circutiistancos 
eame to Iiis knowledge whicli (t.'ius<»d him U) believe 
A.’s will invalid i^ -IIeld: ln^ h/id no such interest 
as would entitle him to question its validity, & 
could not be allowed to cit<! tlie legatees named in 
the will to prove it in solemn form of law, or to 
sliow cause why it should not bo pronounced null 

vohl . — Jn the GootUt of Ciiamheklaln (1807), 
L. It. 1 P. iSi 1). 316 ; 36 L. J. P. M. 52 ; 16 
J.. T. 97 ; 31 J. P. 217 ; 15 W. Jt. 680. 

— Consd. WiUianiH r. KvittiH, [lUllj 1*. 175. 

3032. Also next of kin —Though proving 

with full knowledge of facts.)— An (txor. who is 
alH(» next- of kin of testator, A who takes probato 
with knowledge of all the facts, is not- (lisabled 
from taking inoceculirigs to cont-c^st the validity 
of the will in thi) same manner as a bare exor. 
would be in similar circumstances, 'Phe fact of 
his having takcni prohaUs if a reasonable explana- 
tion is given for having done so, does not estop 
him from aft<Twards instituting proceedings to 
disaillrm thc» will. 

Whether therc^ have been laches on the pait 
t>f the person disputing a will is a (piestioii of 
fact. A ct»rt.ain amount of delay on the part 
of an exor. who is also next of kin, in instituting 
proceedings Ur prevent probaU;, does not neces- 
sarily amount to neglig(mce on liis jiart or warrant 
the ct. in holding, notwithstanding that h('. had all 
along full knowledge of the facts, that it would bo 
inequitable to allow him to proceed to irnixtach th(j 
will, especially if the assets liave not boon difl- 
tribut'(;d At if his conduct has not led other persons 
to alter their position U) their own detriment. — 
In the Estate of Williams, Williams v. JOvans, 
[1911] P. 175 ; 80 L. J. P. 115 ; 105 L. T. 70 ; 
27 T. L. K. 506. 

Operation of grant by way of estuiJpel, see, 
generally. Sect. 15, sub-sect. 2, E., ante, 

3033. Whether interest at death of deceased 
necessary.] — To cmtitlo a person to intiTvene in a 
suit for revocation of Icjttc^rs of administration. 


acliuiniMtratioD. & immoral oondnet 
after the (rrant might a/Tord nufflcient 

for dolUg 80 . (jAUXJWAY V, 

nAl.u>\VAV. 3 J. it. N, .S. 2y.- -N.Z. 


PART II. SECT. 16. SUB-SECT. 3.- 8. 

a. Tiroilirr of intcAtaie — lienuUid 
abroorL I — Only one of the next of kin, 
the feiiiter, of intestate, resided In 


Ontario. &. upon the consent of tbo 
Hister 6c tier children. letterH of adiiiluiM- 
t rati on were grunted by a Burroguto 
et. to deft., the hintband of the HiHUir*H 
duiighter. A bnither of InU^Htate. 
reHidcnt in fJ.S.A., brought ibiM 
m tiuii to n^voke the grant // fW .* 
having regard Ui the nature of the 
property of deceased. Sc the age Sc 
illiteracy of bis sister, the judge bad 


not exerclHed biw dlncretion iiiiproijorly 
in directing the grunt Ut l>e made to 
deft.— C akk V. O'JtoeiiKK (IPO'i), 
22 O. I/. T. 207 ; 3 O. J-.. U. ; 1 
O. W. K. 331. - ^AN. 

b. Purchawr of properiu — Frum 
heir of tit rruRett.] - A pureliawfr of pro- 
pertieM Iroiii the heir of deceawd baa 
a locus standi to apply for revooaUon 
of letters of adniinistration of a will 
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Executors and Administrators. 


Sect, IG . — licvocafion oj (jrmit: Sub-ncct, 

1)., E,, F,, 6’., H., 1. J.; bvi}‘seci, 4, A- («) 

6c (h) i, cfe ii.] 

it is not necessary that he should have liad an 
interest at the time of the death of deceased ; an 
interest acquired subsequently by purchase of part 
of the estates from the administrator is sufTicient. — 
Lindsay v, Lindsay (1872), 42 L. J. 1\ & M. 32 ; 
27 L. T. 592 ; 37 J. P. 24 ; 21 W. 11. 272. 

C. Loss of Right to upjihj, 

3034. Effect of delay — Applicant not cited on 
previous grant.] — An administration dc bonis non 
granted in 1827, of an intestate who died in 1700, 
limited to assign a leasehold property not reserved 
in deceased’s lifetime & only mortgaged during an 
original creditor administration, which was granted 
on the renunciation of the n(ixt of kin at the time 
of the death & which expired in 1800, revoked ; 
the next of kin for the time being, in whom all 
the beneficial interest in deceased’s estate was 
vesU^d, not having beem cited when the limited 
grant was made, 6^ there being a Hugg(^stion tha.t 
such grant was surreptitiously obtained, A. that 
there was a surplus belonging to d(!ceased’s estate. 
— SivEFriNcrroN v. White (1829), 2 ilag. Ecc. 
026 ; 102 E. K. 978. 

3035. Applicant only seeking to follow estate.] 

— (1) The ct. will not revoke letters of adminis- 
tration at the instance of a person guilty of delay 
^ acquiescence, whoso only object in seeking the 
revocation is to follow the estate into the hands of 
the persons to whom it has been distributed in an 
action in the Ch. Div. 

(2) 'riiere is no need to revoke the letters of 
administration in order to maintain an action in 
the (5h. Div. for the purpose of following the estate 
into the hands of the persons io whom it has been 
distribut(!d, including the administrator, if such 
an action is otherwise maintainable. — Moiian v. 
Urouuiiton, [1900] P. 50; 09 1 j. J. P. 20; 82 
L. T. 29 ; 48 W. 11. 371 ; 44 Sol. .lo. 210, C. A. 
AnwUition: -Aa to (1) Cousd. WUliiiinH v. Evaue, [lUllJ 

3036. Executor also next of kin -With full 

knowledge of facts.]— in the Estate of Williams, 
Williams r. Evans, No. 3032, ante. 

Laches generally.]— Ncc Equity. ^ ol. XX., 
pp. 521 et seq, ; EsTori’EL, Xoh XXI., i>p. 347 ct seq. 

D. Whether Prior (irant must he brought in. 

3037. General rule.]— Tin*, ct. icfustid to hear 
a motion for the revocation t»f a grant of probate, & 
a declaration of tin* validit y of a draft, will, wheue 
the pi'obate & draft had not been lodged in the 
registry. -In the Goods of Pilev, 11890] 1*. 9; 
05L. ,I.P. 41. 

3038. Where holder of outstanding grant cannot 
be served —Service on husband of administratrix.]— 

ScoTTKH V. Field, No. 2ti89, ante. 


3039. .]— in the Goods of Langley, No. 2990, 

ante, 

3040. .] — In the Goods of Spabke, No. 3000, 

ante, 

3041 . Grant taken out of the Jurisdiction.] — 

A grant of administration which cannot be brought 
in for cancellation, the administrator having taken 
it with him out of the jurisdiction, may neverthe- 
less be revoked, & a new grant de bonis non may 
be issued without citing or giving notice to the 
administrator, where the goods unadministered 
are of small value, on the ground of avoidance of 
delay & expense. — In the Estate o/ T homas, [1912] 
P. 177 ; 81 L. J. P. 91 ; 107 L. T. 201. 

3042. Where holder of outstanding grant refuses 
to bring it In.] — Wilkinson & Webster v, Kobin- 
80N, No. 1330, ante, 

3043. Former grant noted on probate.] — 

In the Goods of Ingall, Ingall v, Drayton, No. 
1331, ante. 

3044. Claim of lien.] — The proctors who 

had obtain(‘d a grant of administration with the 
will annexed held the letters in their hands, having 
a lien on them for their costs, & declined to deposit 
them in the registry for the purpose of being 
cancelled. The administrator having been cited 
did not show cause against their revocation, A 
on proof that they were improperly issued, the 
ct. ordered them to be revoked without being 
brought into the registry, & further ordered that 
the person at whosti instance they were revoked 
should bring tliem into the registry as soon os 
they came into his possession, & that the proctors 
should be served with a copy of the order. — 
Barnes v. Durham (1809), L. K. 1 P. & D. 728; 
38 L. J. P. & M. 40 ; 20 L. T. 545 ; 33 J. P. 454. 

3045. Where grant Is lost — Undertaking required 
to bring in if found.] — Upon the revocation of 
letters of administration, which have been lost, 
an undertaking will be required from the person 
to whom they were granted, that, if found, he will 
bring them into the registry, ^ tliat they will 
not b(^ acU‘d upon. — In the Goods of Oarr (1858), 
1 Sw. A Tr. Ill ; 101 E. P. 052. 

E. Necessity for Citation or Notice, 

3046. Former grant limited in amount — Motion 
to revoke & Increase limits.] — A decree to show 
cause why letters of administration, limited to the 
sum of £1,009, should not issue. On default 
of apiiearance of the party cited, the grant so 
limited passed. Motion to revoke such grant, 
iV. for a new grant limited to £3,000 rejected. 

In the present instance, the parties jtrimd 
facie entitlc'd to the grant have only had notice 
that administration is asked limiU*d to £1,000. 
It is one thing to consent or not object to a grant 
of £1,000 & another thing when a grant of £3,000 
is asked {per Cur.). — Re Fowler (1843), 8 Jur. 48. 

3047. Former grantee — Creditor administrator.] 

— In the Goods of Bradshaw, No. 2998, ante. 


said to have boou cxocutod by liiwuHcil. 
— Lamt Mohan HiiinTAeiiAiuKic r. 
Navadii* Ciiandha Kacauia (IIKII), 
1. L. U. 28 Calc. 687. -IND. 

PART II. SECT. 16, SUB-SECT. 3.-~C. 

0. AcQuieaevner d'' tapsr of tiuir.l 
— It does Dot matter by what faetb 
kDowlodge of the grant of probate & 
aoQuleseouoe in it are eHtubllNlied, for 
neftber knowli^dge, iu»r aetjuieKeenee, 
nor liiitHO <d time arc of themselves 
operative as a bar ti) the proeeediiig 
which every person iuteivstod lii the 
estate of testator has a right to bring. 
If he was not made a party in the 
probate proeeedlug. Ills •ipplieutlon 
must be bond fide ho must give some 


reasonable A*, true explanation of the 
delay. — M anokama CnoWDiiuiiANI r. 
SiiivA Sunoari Mozumdau ( 1914), 
1. ii. n. 42 role. 480.— IND. 

d. A viion aroundlesa d' vexatious. ] 

— A person claiming to be sole 
next of kin of testator brought an 
act ion to revoke the grant of probate 
made to the exor. in common form. 
Pltf. was shortly after the death of 
testator aware of tlie existence of the 
will A' of iUs terms, but took no steps 
t*i contest the will, A* allowed the exor. 
to adndiiister the estate. No grounds 
were alleged for disputing the will : — 
//« /d ; it would be contrary to settled 
principle to allow pltf. to proc'et*d 
with the action, which was groundless 


& vexatiouh, & an order was made 
staying further proeeodiugs.— M ahun 
V. Ql lNN, 1190J] 2 1. H. 267. -IR. 

PART II. SECT. 16, SUB-SECT. 3.— E. 

•. (fmcral rule.]- -A et. which has 
once gi’anted letters of administration 
cannot revoke them without notice 
to the person in whose favour they 
have been granted. — P auaiar r. Bohra 
Nek liAAt (191..). I. h. It. 37 All. 380.— 
IND. 

f. A on -compliance uith rule as to 
citation — Froceedi nos stayed . ) — \\ here 
a rule requiring the issue of a citation 
calUug on deft, to produce the probate 
has not boou complied with, proc^Nxlings 
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3048. Departing from country & taking 

grant — Goods unadministered of smaii vaiue.] — 

In the Estate of Thomas, No. 3041, ante. 

F, Pleading, 

3049. What may be pleaded— Where later will 
propounded.] — Rosbotham r. Kosbotham, No. 
1208, ante, 

G, Whether Security ordeird, 

3050. Application by former representative — 

After receiving assets.] — In the o/ D eiujm^vn, 

No. 3030, ante, 

H, Evidence and Onus of Proof. 

3051. Evidence — Necessity for — Parties inter- 
ested consenting.] — An exor. took probate of a 
will ^ codicil, & was subsequently cited to pro- 
pound the codicil, which was alleged to have been 
executed when deceased was incompetent. lie 
I’cfused to pi*opound. The othc'r perstiris interi'st^'d 
consented to a ix'Vfication of the codicil ; but, in 
the absence of atVidavitK stating all the facts, the 
ct. refused i-evoke the probab*. - ]>i:rMM()Ni> 
V. Knioht (1810), 13 \u T. (). S. 2(13 ; 13 Jur. 502. 

3052. Representative cited but not 

appearing.] —(’Hosnv v. Not<»n, No. 1 l(>(h (tnte. 

3053. .| — Tlie ct., with liesitation, 

in tlie absence of any cit4*<l authority, gave judg- 
ment for j)ltf., with costs, iwoking a grant of 
j)robate previously obtained by (lefts., in common 
fonn, without retpiiring any evidence to be giv(*n, 
on b(‘iialf of pltfs., against the will. — Mahtyk 
V. Perky (1801), (15 L. T. 701. 

3054. — Fresh evidence.] -lliiu ii v. 

Diurii, No. 2003, ante. 

3055. Onus of proof —On party seeking revoca- 

tion.]- p.’irty in po8.session of an admini.stration 
is not bound to pi'opound her int-erest., till th(i party 
ealling it- in que.stion, has established lier own. - 
IIlimKN r. C'ALE.M!iKK(i (1751), 1 Jam*, (>.55; 1 

Phillim. KUJ ; KJl K. It. 230. 

Annotation Consd. DabbH r. Chihiuaii, .lemieiiK r. 

li(*au(‘hunu) (1810), 1 I’liillim. I.'i5 

3056. .] — Forrest r. VViixin (17(»(>), 

cit(*d in I*hillim. at p. 1(13 ; 1(11 K. It. 018. 
A7inoUition : — Confd. DiibliH r. CbiNiuaii, JciiiiciiH r. 

Boauchuinp (181(1), ] I'liilliai. iruS. 

3057. .] — A person in possi'.ssion (jf an 

administration is not bound to proj)ound hi.s 
interest till the pai*ty calling in question the grant 
has first propound(*d & prov(;d his. — Dabhs v, 
Chis.man. .Jennens r. Ueaij(’iiami' (Ia>ri>) (1810), 
1 Fhillim. 155 ; 101 K. It. 010, 

Annotations : — Consd. MuiizicH r, IMiJbrook 6c Krr (Is-lJ), 

2 <-’urt. Kl.'i. Refd. Cyrano r. IlebcIIo (IK.'i'.i). 1» L. T. C». S. 

1!>2. Mentd. Ha\%kc v. WcdUerbuinc (1808), J.. JL 1 

J*. &: I). .VJ4. 


/. The Hearing. 

3058. Whether fresh decree necessary — Adminis- 
tration decreed but not extracted — Former grant to 
nominee of crown — Appiication by creditor.] — In 

the Goods of Goldiiam (1850), cited in Dea. A; Sw. 
at p. 271 ; 28 L. T. O. S. 148 ; 3 Jur. N. S. 72 ; 5 
W. R. 123 ; 104 E. R. 573. 

Annotation : — Folld. In the Hoods o/SU'iuurth (185G), Den. 8c 
Sw. 270. 

3050. .] — In the Goods of 

Steinortii, No. 171 5, ante, 

./. Fonn of .\ew Grant, 

3060. Recital of facts of case.] — In the Goods of 
R.\utik) 1 .umew, No. 205(1, ante. 


Sub-sect. 1.- Effect of Revck ation. 

A. (hi Aets of Itvpreseniative, 

{a) Executor. 

3061. Receipt of money —Whether party paying 
discharged.] — l»ayment t-o an exor. liaving a 
probate, if the probate* is afterwards r«*pca.l(Ml, docs 
not discharge the party against the li*gal exor. — 
Anon. (1705), 1 Gom. 150 ; 02 E. R. 1008. 

Dbid. A N.F. Allen e. DiiikUim (1780), 'A 
'rerin Rep. ] 2i>. 'Phe (UiMt' In (T<»inynK NtuMiiH (o bo crnmiidiMl 
on a fulHo prin(*lple, nainel.v, that pnibato of a will 
n<» authority to the exor. ; but 1 think It doim, & so 
nuu*h HO that It uannot l»t* traverHod or denlecl (tluosK, J.). 

3062. Probate of forged will.] -Aixen 

r. Dundah, No. 2770, ante. 

<SV’c, generaliyt Sect. 15, ante. 

(h) Administrator, 

i. Where Deceased dud Testate and appointed 
Executors, 

On acts of administration.] - See Nos. 304, 
2878, ante, 

3063. Effect of Conveyancing Act, 1881 

(c. 41), 5. 70.) llEWHON V, SHELLJfiY, No. 2878, 
ante. 

3064. Receipt of debt - Whether debtor dis- 
charged.] -Prosser V. Warner, No. 2803, ante. 

Ncc, now. Administration of Estates Act-, 1025 
(c. 23), H. 27 (2). 

ii. Where New Administrator Ajipointed. 

8066. General rule.] — A sale made by a stranger 
during his administration, &; pending a citation 
by the next of kin to have the administ/ration 
repeal(5d, is good, although the administration 
IS revoked by sentence, A tht; first sentcince declared 
null &, void. 

An appeal suspends the former sentence, a 
citation docs not.— Packman’s Case (159(1), 0 
Co. Rep. 18 h ; 77 E. H. 281 ; sidt norn. WirxoN 


Sec, generally, Evide.nc'i:, Vol. 
el scq. 

will be Htayod until thin has been done. 

McLaoan r. M(*Lagan (Ittur)), ll 
B. C. H. 325 ; 2 W. D. II. 12.— CAN. 

PART II. SECT. 16, SUB-SECT. 3.— G. 

ff. Plaintiff ordinarily resident in 
Canada — Resident in Ireland for pur- 
jHtsrs of lUiyaiitm .] — TeHtutor by hin 
will ^vo all Ilia property to his wife 
Hubject to the payment of a legacy 
of £o0 to pltf. The will woh duly 
proved & the sum of £50 wan, in Dec. 
1913, paid to pltf., then renidins in 
Canada, who gave a receipt for it. In 
^pt. 1919, pltf. returned to Ireland 
& brought an action Uj re(;all the grant 
of pn»bat(; A: to have the will con- 
demned. iJeft., who wart extrix. 
under the will, alleged that pltf. wan 
only temporarily roaident within the 
lurisdictiou & hod no visible meanfi of 
Hatirtfyiiig any cohta that might be 
given airtlnat him, he she applied for 


XXll., pp. 35 


aecurity for coMtH : — Held: pltf. had 
not taken up any pennaneut roHidonce 
in Ireland, but being ordinarily 
roHidcut in Canada woh only in Ireland 
for the purposes of litigation ; 6l he 
should give security for cohUi.- 
Paiih V, JUNES (1920), 54 1. L. T. 59.- * 
IR. 

PART 11. SECT. 16, SUB-SECT. 3.— H. 

3055 I. Onus of prortf'- On party seek- 
ing revocation.] "Re Joiinhto.ve (1899), 
20 N. a. W. L. 11. (B.) 1.— AUS. 

3055 ii. . 1 ~ Re Di.ntarin i 

Debi's Petition (1882). 1. L. R. 8 
Calc. 880 : 11 (*. D. R. 190. IND. 

PART II. SECT. 16. SUB-SECT. 4. 

A. (a). 

h. General rule.} - An exor. Ih not 
liable for money m paid, though the 
will is afterwards sot aside.— IU np all 


I). I)KI.AI*(IH85), 18 N. S. R. (0 R. 6L C.) 
10« ; (i C. Ji. T. 144. - CAN. 

k. Valvdity of acts of rxeoutor with- 
(ml tiUr.\ ~A partner by will purported 
to appoint tiirt eo-pai’tner Holeoxor. On 
the death (»f the former, the latter 
t»)ok out letters of admlulHtratlon. 
Acting in good faith, in order to 
liquidate deceased's estate, he took 
the business over at a proper valiiatUni , 
paid out the legacies 6l tiled an aiimlniH- 
tration 6c distribution account with 
the master. Thereafter the dtjceased s 
wife dl^overod that the appciintnient 
of the exor. bad not been made validly, 
6c had it set aside. The wife 6c \. 
were then elected co-exors., but by 
arraiigenieut the latter alone took emt 
letters of adndnlHtratlon '. "- Held : the 
Ii<jnldatl<»n 6c distribution account 
was not binding on the ehtate.-- (j N 
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Seel, 16. — Rm)ocaiion of grant: Svh-aed, 4, A, (b 
n., B, <fc C. ; avb’-aecia, 5 6. Sects, 17 18 

Sub-sect. 1.1 

V, Packman, 6ro. Eliz. (469) ; sub nom. Wilson 
V. Pateman, Moore, K. B. 396 ; sub nom. Anon., 
3 Salk. 22. « ^ 

Annotations: — Coiud. Anon. (1706), 1 Com. 150. Expld. 8t 
k IMltd. WooUoy V. Clark (1822), 1 Dow. & Ry. K. B. 409. 
Conid. Boxalf v. Boxall (1884), 27 Ch. D. 220 ; Hewson 
V. SheUcy, [1914 J 2 Ch. 13. Refd. Homigold v. Bryan 
(1016), 3 Bulat. 72; Seminc v. Semino (1072), 2 Lev. 
00 ; Black borough V. Davis ^701), 12 Mod. Itep. 615. 

P 3066. .] — Administration was committed 

to A. & afterwards repealed & committed to B. 
B. cannot avoid any i^ant made by A. & if he sue 
any one for it prohibition lies, but B. may sue A. 
in the spiritual ct. to make account to see how 
much remains, & prohibition does not lie. — 
Wadesworth V. Andrews (1616), 2 Dyer, 
106 b,n.; 73 E. R. 366. 

3067. Acts pendente Ute.] — Packman’s Case, 
No. 3005, ante. 

8068. Administration obtained by fraud.]— Sale 
of East India stock by a wrongful administrator, 
the purchaser having notice of the fraud : decreed 
to be transferred back to the rightful administrator 
& that the administratrix of the purchaser shall 
account. — Johnson v. East India Co. & Chester 
(1679), Cas. tcfnp. Finch, 430 ; 23 E. R. 234. 

3069. Suppression of will — No executors 

appointed.] — A grant of letters of administration 
obtained by suppressing a will containing no 
appointment of exors. is not void ab initio, 
accordingly a sale of leasoliolds by an administra- 
trix, who had obtained a grant of administration 
under such circumstances, to a ijurchaser who was 
ignorant of the suppression of the will, was upheld 
by the ct., although the grant was revoked after 
the sale. — Boxall v. Boxall (1884), 27 Ch. I). 
220 ; 63 L. J . Ch. 838 ; 61 L. T. 771 ; 32 W. R. 896. 
Annotations:— "RM. Kills i>. Ellis, [1905] 1 Cli. 013; Ilowson 
V. Shelley, [1914] 2Ch. 13. 


3070. Fraudulent dealing with assets— After 
administration revoked — Administration obtained 
by fraud.) — Johnson v. East India Co, & 
OilESTEit (1679), Cas. temp. Finch,430; 23E.R. 234. 

3071. For own beneflt.] — Assignment of a 

term by the administrator to his own use, set 
aside by subsequent administrator. — Jones v. 
Waller (1682), 2 Cas. in Ch. 129 ; 22 E. R. 880. 

3072. Receipt of debt — Whether debtor dis- 
charged.] — R<»nt was paid to the administrator of 
the lessor ; tlie grant of iulininistration was re- 
voked & a new gi'ant made ; — Held : the payment 
made to the visible administratrix was valid & 
tlie rent was not payable over again to the new 
administrators. — Stephens v. Langley (1673), 
Cas. temp. Finch. 40 ; 23 K. R. 22. 

Afinotaiion HowBOn r. Shelley, [1914] 2 Ch. 13. 


B. On Proceedings Pending. 

3073. Revocation after Judgment — Before execu- 
tion.] — An administrator recovered in debt against 
A. The administration was revoked, yet the 
administrator sued A. & took him in execut ion : — 
Held: he could not sue liiin to execution after 
t he administration w*is revoked. — Barnehurst r. 
Yelvehton (1606), Noy, 15 ; Brownl. 91 ; Yelv. 
83 ; 74 E. R. 986. 

3074. .] — An administrator who 

obtains judgment in trover, on a conversion in his 
own time, for goods of the intostate, cannot take 
out execution tiiereon, if the administration be 
afterwards revoked. — Turner v. Davies (1670), 
1 Mod. Rep. 62 ; 2 Kvh. 668 ; 2 Saund. 148 ; 80 
E. R. 732. 

Annotations : — ^Bctd. Jonktus t>. Plombe (1704), 6 Mod. Hep. 


02 ; Kennedy v. Kennedy (1753), Say. 09. lIonM. Otork 

V. Moor (1693), 1 Salk. 92 ; Howard v. Bartolozsi (1833), 

4 B. &: Ad. 555 ; (Donnop v. Levy (1848), 11 Q. B. 769 ; 

BaUey v. Haines (1850), 15 Q. B. 633 ; Thompson v. 

Gillespy (1855), 24 L. J. Q. B. 340 ; Staffordshire Banking 

Co. V. Emmott (1867), L. R. 2 Exch. 208. 

3075. Revocation before decree In administra- 

tion suit.] — ^A., the exor. of the surviving extrix. 
of the testator, obtained probate to her estate; 
this was challenged by her next of kin, & 
recalled, & pending that recall a suit was insti- 
tuted for the administration of the estate of 
the original testator ; & upon the question 

whether a decree for account could be taken, 
treating A. as the legal personal representative 
of the original testator & his testatrix ; — Held : 
it could not, although, if the litigation in the 
Ecclesiastical Ct. was prolonged, means might 
be found to prosecute the suit. — Way v. Way 
(1854), 2 W. R. 395. 

3076. Revocatloh after decree In administration 
suit — Suit stayed on application of new adminis- 
trator.] — Where after a decree has been made in 
an administration suit pltL’s letters of administra- 
tion are revoked, the suit may bo stayed on the 
application of the new administrator, although ho 
is not a party to the suit, & has merely been served 
with notice of the decree. — Houseman v. House- 
man (1876), 1 Ch. D. 535 ; 34 L. T. 033 ; 24 W. R. 
592, C. A. 

3077. New will discovered — Suit dismissed.] 

— A decree was made at the suit of residuary 
legatees for the administration of the real & 
personal estate of a testator. After this a subse- 
quent will was discovered by which the estate was 
disposed of in a different way. Probate of the 
old will was recalled, & letters of administration 
with the latter will annexed were granted to one 
of the beneliciarics. Under these circumstances 
the Ct. of Appeal made an order dismissing the 
action. — lie Dean, Dean v. Wright (1882), 21 
Ch. D. 581 ; 47 L. T. 501 ; 31 W. R. 174, C. A. 

3078. Payment out of court — Money paid In by 
former representative.] — J’he administrator of a 
supposed inti^stato paid into ct., under Trustee 
Act, 1888 (c. 59), several sums of money, part of 
her estate, to the credit respectively of several 
infants who were some of her next of kin. A will 
having been afU^rwards discovered, the gi*ant of 
administration was revoked, & probate of the will 
was granted. Upon a petition by the exor. &; the 
ex -administrator, to which the infants were made 
respondents ; — Held : there was jurisdiction to 
order the funds in ct. to be paid out to the exor., 
& an order was made accordingly. But the ct. 
required an affidavit that some legacies bequeathed 
by the will to the infants had been paid . — Itc 
Hood’s Trusts, |1S90] 1 Ch. 270; 65 L. J. Ch. 
372 ; 74 L. T. 77 ; 44 W. R. 382. 

3079. Costs of pending proceedings — Action by 
executor under probate fraudulently obtained.] — 
A pltf. suing as exor., having been appointed under 
a former will which the testator had afterwards 
revoked, & having obtained probate surreptitiously 
of the first will which was soon after annulled, by 
thc^ Prtu*ogative Ct. who also revoked the probat<% 
on that ground after the action commenced, hold 
liable to the costs of the cause. — Shaw v. Mans- 
field (1819), 7 Price, 709 ; 146 E. R. 1109. 


C. On Liability of Former Represeniaiive ayid Uia 
Sureties. 

3080. Liability of former representative — To new 
representative — To account.] — Wadesworth v. 
Andrews, No. 3066, ante. 

3081. .] — A grant of administra- 

tion which had been mide as upon intestacy was 



Part IL — ^Probate and Letters of Administration. 


251 


subsequently revoked, ds probate granted to an 
exor. of a will which hieMl recently been discovered. 
Upon application by the exor. for an account 
showing how the administrator had dealt w ith the 
estate, objection was taken that the ct. had no 
jurisdiction, in view of the fact that the grant had 
been revoked, & the registrar so held & dismissed 
the application. But, upon appeal, the judge 
reversed the registrar’s decision with costs, & 
ordered deft, to furnish to pltf. within fourteen 
days after probate should be exhibited to him, an 
account showing how he had disposed of the 
estate . — In the Goods of Jenkins, Jenkins v. 
Jenkins (1897), 70 L. T. 104. 

3082. In money received.] — Administrator 

makes attorney to receive the intestate’s debts ; a 
will appearing, the letters of administration are 
repealed. Exor. may bring indebitatus asnumpsit 
against the attorney for money received to his 
use, quia administration void. — ^Jacob v. Allen 
(1703), 1 Salk. 27 ; 91 E. K. 20. 

Annotations : — Hentd. A.-G. r. Perry (1734), 2 Com. 481 ; 

Sadler r. KvaiiH (1766), 4 Burr. 1984 ; Baylis v. Londou 

(Bp.). (1913J 1 Ch. 127. 

3083. .] — Whore a pei*son who has 

no right to admiuist(;r to an intestato obtains 
letters of administration to him & sells his pi*o- 
j>erty, if his administration is rtipealed, & a fresh 
one granted to the poison legally entitled to ad- 
minisUT, the latter may recover from the former 
the money for wliich lie sold the intestate’s pro- 
jHiidy in an indebitatus assumpsit for money had &; 
received.— Lamine v, Doiuipill (1705), 2 Ld. 
Kaym. 121(i ; 92 E. K. 303. 

A mwtat ions :—Mentd, Nimto v, Harding (1851), 6 Kxch. 

349 ; Arnold r. Choque Bank. Aniold v. City Hunk (1876), 

1 (^. J'. IJ. 678; I’hillipK r. Hoinfray (1883), 24 Ch. 1). 

439. 

3084. To third parties— Liable to be sued 

while goods in his hands.] — How deft., administra- 
tor, shall ))lead, when the administration is revoked 
it granted to another. 

11c ought to have set forth tliat he had fully 
administered all tJie goods in his hands, or else 
that he liad delivered them over to the new 
administrator ; for otherwise t Imj debU;e might 
be at a loss ; for those goods shall not be assets 
in the hands of the new administrator till they 
come into his possession (Wild, J.). — Gauteu v. 
Dee (1071), Freem. K. B. 13 ; «9 E. K. 11. 

3085. Liability of sureties — For acts of repre- 
sentative — While grant unrevoked.] — Debenbba 
Nath Dutt r. Administratoh-Oisnkual of 
Bengal, No. 2743, ante. 


8uB-sEcrr. 5. — Kesltssion of Kevocation. 

3086. Where supposed ground for revocation 
does not exist — Party with right to grant not 
renouncing — But cognisant of proceedings.] — When, 
after the death of a brother administrator, ad- 
ministration had been revoked, because the mother 
had not formally renounced, that revocation 
rescinded oil the mother’s affidavit that she was 
awaix) of her son’s application for the administra- 
tion, & had under it n^ceived her distributive 
share. — /?i the Goods o) Stables (1831), 3 Hag. 
Ecc. 560 ; 162 E. II. 1203. 


Sub-sect. G. — Costs op Revocation. 

3087. Liability of former representative — Though 
acting bonA fide.] — In the Goods of Cakb, No. 2977, 
ante. 


Sect. 17.--ALTERAT10N OF GRANT. 

3088. Description of deceased — Correction of 
name.] — In the Goods of Lino (1841), 5 Jur. 1041. 

3089. Fuller description added.] — The ct. 

allowed a probate to be amended afU^r it had 
issued by the addition of a fuller description of 
testator than therein contained in the first instance. 
—In the Goods o/Towgood (1872), L. R. 2 P. & D, 
408 ; 41 L. J. P. & M. 84 ; 26 L. T. 984 ; 36 
J. P. 015 ; 20 W. R. 802. 

3090. Cancellation of documents — Promissory 
notes forming part of probate.] — In the Goods of 
Hughes, No. 694, afUe, 

3001. Striking out power reserved to other exe- 
cutors.] — Testator ttpi)ointed A. his solo extrix. in 
England, iS: B. tfo V. exors. of his w'ill in India, 
l^robate was grant-ed in England to A., roserving 
pow’cr of making a like grant to B. & 0., & was 
accepted by A. An application by A. that the 
grant should be alUuvd by striking out the reserva- 
tion of power to B. & C. as having been improperly 
inserted, W'as refused upon tlie giound that such 
I’cservation, if iinpi*opi'rly inserted, in no way 
prejudiced A. — In the Goods of P 1 JI.MAN (1863), 
3 Sw. A Tr. 269 ; 33 L. J. P. M. &. A. 26 ; 9 L. T. 
347 ; 27 J. P. 760 ; 9 Jur. N. S. 1201 ; 164 E. R. 
1277 ; sub tiom. In the Goods of I’UTMAN, 12 
W. li. 60. 

Annotatimi : — Reid. In Utc (tUnxls of WulliiJi (1864), 33 L. J. 

P. M. & A. 87. 

3092. Correction of date of will.] — In a grant of 
administration, wulJi the w'ill aunexcid, tlm date 
of th<^ execution W'as wrongly stated as Jan. 11, 
1803, instead of 1864. both in the grant iVs in tho 
original will. On alTitlavits showing that the will 
had really been c*xecut<*d in 1864, tlie ct. ordered 
the grant to be atmuuied s(> as to show on tho faee 
of it the ti*U(i date, - In the Goods of AllchIN 
(1860), L. R. 1 P. A J). 661 ; 38 L. J. P. A: M. 81 ; 
20 L. T. 757 ; 33 J. P. 503. 

3093. As to inclusion of foreign property to 

satisfy foreign court.] — An in Upstate died leaving 
personal estate to tluj amount of £273 in this 
country. At £6,100 in the Italian rentes. Tim 
Italian ct. ndused to grant the authority requinul 
Ui deal with iho proptn’ty witliin its jurisilictiori, 
on the ground that the lett(*rs fd atlministration 
granted by the of Probalu hen? on the 

£iu;e of th(?m limit4;d to the smaller amount in this 
country, At that this et., if it- had beijii made aware 
of the full value of the estates would have reepiinsel 
greaUsr security for its admiriistrat/ion. I’ln? 
ct. allowed tho letter's of administration to be 
amended, tho Board of Inland U(?ve?iiu<j having 
signified its consent to acceiit the succ-ession duty 
on thc5 Italian rentes as firohatyo duty, so as to 
staU? on the? face of them that the larger sum was 
also ineluded. — In the Goods of Henley (1886), 11 
P. D. 126 ; .55 L. J. P. 61 ; 56 L. T. 895 ; 50 J. P. 
520 ; 35 W. R. 184. 

Notation of domicil on probate after issue .] — Sec 

Nos. 2957, 2975, 2976, ante. 


Sect. 18. -RESEAUNG IRISH, SCOTTISH AND 
COLONIAL GRANTS. 

Sub-sect. 1. — Imsii Gbants. 

See Probates & LejtUjrs of Administration 
(Ireland) Act, 1857 (c. 79), ss. 94. 95 ; Court of 
Probat<? Act, 1858 {v., 95), s. 29 ; Government of 
Ireland (Rcjscialing of ProbaG^s, <;tc.) Order, 1922 ; 
Supreme (’oiirt of Judicature ((Jonsoliclaf ion) Act, 
1925 (c. 49), H. 169. 

3094. Effect of Government of Ireland Act, 1920 
(e. — Northern Ireland.] — The above Act gives 
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Sect, 18 . — Rescaling Irishf Scottish and colonial 
grants: Sub-sects, 1 <fc2.1 

Majesty’s High Ct. of Justice in Northern 
Ireland all such jurisdiction as was then exercised 
by the High Ot. of Justice of Ireland. This 
includes the granting of probate ; &, therefore, 
S^'anted by that ct. can be resealed in 
the Probate Ct. in England, according to the 
practice before the above Act . — In the Estate of 
Gault, ri822] P. ]95; 91 L. J. P. 144; 127 
L. T. 402 ; 38 T. L. K. 490. 

Annotation : — ^Refd. In Uic Goods of Brogan, Lld22] P, 276. 

3096. Letters of administration granted in Ire- 
land — Compliance with statutory conditions — Court 
of Probate Act, 1858 (c. 96), s. 29.] — Letters of ad- 
ministration granted in the Irish Probate registry. 


was also proved in Ireland, but was resealcd in 
London : — Held : the exor. under the last men- 
tioned will did not represent the husband in 
England so as to be entitled to obtain administra- 
tion of the goods of deceased. — In the Goods of 
Gaynob (1869), L. R. 1 P. & D. 723 ; 38 L. J. P. & 
M. 79 ; 21 L. T. 367 ; 33 J. P. 762 ; 17 W. R. 1062. 

Sub-sect. 2. — Scottish Grants. 

Sec, generally^ Confirmation & Probate Act, 1868 
(c. 56), ss. 12, 10 ; Supreme Court of Judicature 
(Consolidation) Act, 1926 (c. 49), s. 168. 

3100. Jurisdiction of English court to refuse — 
On ground that Confirmation & Probate Act, 

. „ * 1®58 (c. 56) does not apply.] — An additional con- 

limited to a certain fund, were presented in the firmation [or eik], granted under sect. 12 of the 
principal Pi*obate registry in England to be re- above Act, does not apply to an original con- 

^ - 1 firmation granted before that Act came into 

operation. Semhle : an additional confirmation, 
which does not include personal estate in Scotland 
besides personal estate in England, is not entitled 
to be scaled with the seal of the Probate Ct. under 
the above sect. 

The question turns upon sect. 12 of the statute. 
This sect, made an idteration in the law, which was 


sealed. They had attached to them a certificate 
from the Inland Ifevenuc Office that deceased had 
cst^ate witliin the jurisdiction of the 
1 rebate Ct. to lx; afL'ecUxl by the administration ; 

« from the registrar (}f the Irish Probate Ct. that 
a bond had been giv(*n sufficient in amount to 
cover the propca-ty to which the administration 

was limited ; the requirements of Pro- 

bates & Lett(;rs of Administration (Ireland) Act, take effect after Nov. 12, 1858, & of course 
18o7 (c. 79), & C'ourt of Probate Act, 1858 (c. 95), original confirmation, which was granted 

had not been complied with, & the letters of ^ 

administration could not be rescaled . — In the 
Goods of Rocue (1861), 7 Jur. N. 8. 784. 


3096. Will propounded In England &, 

declared Invalid.]— After a U^stamentary suit had 
been determined by a decree that a paper writing, 
propounded as the last will of deceased, was 
invalid, the ct. ordered an Irish grant of adminis- 
tration, which had been brought into the registry 
to be rtwaled with tlie soal of the Ot. of Probate 
in England under Probates & lictters of Adminis- 
tration (Ireland) Act,, 18.57 (c. 79), s. 05.— /n the 
Goods 0/ Com, INS, Djvenny v. Corcoran (1862), 

32 L. 3. P. M. & A. 20 ; 11 W. K. 154. ' 

I 7~~r . X«««lren>ents of court.]— When 
letters of administration granted by the High Ct. 
of Justice in Northern Ireland are deposited for 
the purpose of being resealed in Mngland, the ct. 
will reqijirc an nflldavit accounting for estate 3101 
duty with it'spect to the assets in England pur- before 


previous to that date, is not within its operation. 
It appears to me that the additional confirmation 
does not come within the t«erms of the Act, because 
it does not include personal estate in Scotland 
besides the personal estate in England. All the 
personal estate in Scotland had been previously 
confirmed by the original grant. This Act cannot 
have a retrospective operation. It was contended 
that I ought to act ministerially ; but I think I 
am bound to act upon my own opinion, whether 
the statute is applicable or not ; & being of 
opinion that it is not applicable, I cannot order 
the registrar to affix the seal of the ct. (Sir C. 
Chess WELL). — In the Goods of Gordon (1859), 2 
Sw. & Tr. 622 ; Sea. & Sm. 141 ; 29 L. J. P. M. & 
A. 67 ; 164 E. K. 1139. 

Annotations .—Apld. In the Goods of Wingate (1861), 2 
& Tr. 625. Held. In the Goods of Itydo (1870), 30 
L. J. r. &M. 49. 


Scottish domicil of testator disputed 



L ’b''843. 

not reseallng— On JuHsdlction 


time of his death, applied for leave to cite the 
exor. to show cause why the confirmation should 


of English ftftiirfi I. ^ 41^1^4 r A-r/ exor. lo snow cause wny tne connrmation snouia 

V CARm^i I t Millar, Irwin not be brought in & the probato cancelled. The 

8099 ?— ct. held that it had merely a ministerial duty to 


Probate of 


. . , , person entitled to 

adnMnister to intestate — Whether executor repre- 
sents intestate.] — Deceased died intestate, leaving 
her husband surviving lier, wlio did not take 
administration to her estate, a’lio will of the 
husband was proved in the I’lviogative Ct. of 
Armagh, Iraland, but no grant w iis made in this 
country. The will of t he solo exor. of the husband 


PART II. SECT. 18, SUB-SECT. 1. 

80071 . Letters of adm ini Aration grant- 
ea m Irvland-^-Iteguirrments oj court,] - 
Deco^eci, domiciled in New Zealand, 
died Instate In Ireland while on a 
Ylsit. H© had a brother & sifter In 
Ireland & two albters In New Zealand. 
Administration of his estate were 
granted to his brother in Ireland, 


y a ministerial duty 
perform in granting probate upon the production 
of the Scottish confirmation, & refused the applica- 
tion . — In the Goods of Cumming (1859), 23 J. P. 761. 

3102. Higher duty payable in England than 

Scotland,] — Poi’sonal property having been be- 
queathed to A. for life, h after her death to 13. 
absolutely, 13., who w^as domiciled in Scotland, 
died there in 1838, & in A.’s lifetime, leaving per- 


>\ho8e attorney applied to reseat the 
letlCM of administrutiun under 
Adniiuistrntiun Act, 19U8. s. 43. The 
^ Tiystee lodged a caveat under 
8. 27 of the same Act. The attorney 
applied to the registrar to reseal the 
letters, which he declined to do 
without an order of the ct,:— Held: 
the administrator had a statutory 


right to have the original letters 
rescaled unless special cause be shown. 
The ct. nmde it a condition that the 
attorney lor the administrator should 
undertake not to remit any part of the 
realised estate outside New Zealand 
without the authority of the ct. — 
Jte MlJaLKK (1915), 34 N. Z. L. ll, 239.— 
N.2m 
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sonal estate in England ; but confirmation, which 
corresponds to probate in England, was not 
applied for by his exors. till 1858, after A/s death, 
which took place in 1857. Confirmation was 
granted to B/s exors. by a commissary ct. in 
Scotland,^ & duty was paid in respect of his rtjver- 
sionary interest, according to the practice in 
Scotland, at its estimated value at the time of the 
death of B. The Comrs. of Inland Revenue put 
in a claim for duty according to the value of B.*8 
interest at the time of the deatli of A., the tenant 
for life : — Held : according to Confirmation & 
Probate Act, 1858 (c. 56), s. 12, the ct. was bound 
by the proceedings of the Scottish ct., by which 
confirmation had been granted ; &; no additional 
probate duty could be claimed. — He Booth’s 
Trusts (1859), 1 Giff. 46 ; 28 L. J. Ch. 800 ; 33 
L. T. O. S. 282 ; 5 Jur. N. S. 619 ; 7 W. R. 522 ; 
66 E. R. 818. 

3103. Duplicate tendered for resealing.] — 

The exors. of a Scottish will, having sent the 
original confirmation p'anted by the commissary 
ct. to the Colony of Victoria, obtained a duplicate 
confirmation from the ct. & applied under sect. 12 
<»f Confirmation Ac Probate Act, 1858 (c. 50), to 
have the seal of the Piobate ('t. affixed to it. The 
ct. ordered the seal to be affixed on ground that 
it was bound to give faith to the commissary’s 
certificate A could not take into consideration tht* 
fact that the confirmation w^as a duplicate. — In 
the Goods of Wkbster (1859), Sea. Ac Srn. 22 ; 29 
L. J. P. M. Ac A. 66 ; 5 Jur. N. S. 1270. 

3104. Executor Incompetent by English 

la w—Corporation.]— Under sect. 12 of C'onfirma- 
tion Ac Probate Act, 1858 (c. 56), flu* sealing by 
the Probate Ct. in England of a confirmation of 
0 X 01 * 8 ., gi*anted in Scotland to tlu* exor. of U'stator 
W’ho died dornicih'd in Scotland but posscjssed of 
personal e.stat<» in England Ac Scotland, is a purely 
ministerial act as to w*hi(!h the ProbaUi (H-. can 
exercise no discretion. 'J’hc* ProbaU* Ct, is, there- 
fore, bound in such a case to seal a confirmation 
of exors. produced to them for this purpose, not- 
withstanding that the exor. appoint<*d is a corpn. 
aggregate, which, according to English law, is not 
itself a competemt person to take a grant of pro- 
bato, but must appoint a syndic for that purjiose..- 
In the Estate of Rankine, f 1 918J P. 134 ; 87 \j, J. P. 
114; 118 L. T. 670 ; 34 T. L. R. 294 ; 62 Sol. Jo. 
382, C. A. 

Annotation: — Beld. lie McLauerhlin, [1922] P. 23.’>. 

See, now. Administration of Justice Act, 1920 
(c. 81), s. 17; Supreme (^’ourt of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 161 ; CoiiroiiA- 
TION8, Vol. XIII., pp. 353, 354. 

3105. Additional confirmation or eik — No 

English property Included in original inventory.] — 
Jn the Goods of Gordon, No. 3100, ante, 

3106. .] — Where an inventory 

has been recorded in a commissary ct. of Scotland 
of the pe^nai estate of a person who died 
domiciled in Scotland, A confirmation lias been 
granted in respect of the same, afterwards an 
additional inventory has been recorded of personal 
estate belon^ng to deceased in England, an 
fdk, or additional confirmation, has been granted 
in respect of the same, the C't. of Probate will not 
seal such eik, or additional confirmation. — In the 
Goods of Wingate (1861), 2 Sw. A Tr. 025 ; 8 
Jur. N. S. 142 ; 164 E. R. 1140. 

Annolation : — Distd. Jn Oie (Joodt of Kyde (1870), L. R. 2 

P. Sl D. 86. 

3107. Part of English property 

Included in original Inventory.] — The seal of the 
ct. wiU not be affixed to an eik, or additional 
confirmation. 


Where the original confirmation obtained in a 
commissary ct. of Scotland is incomplete, it is 
requisite, for the purpose of obtaining the se^ 
of the Ct-. of Probate, that there should be a new 
confirmation, including the whole of the personal 
estate in England & Scotland . — In the Goods of 
Hutcheson (1863), 3 Sw. & Tr. 165; 32 L. J. 
P. M. & A. 167 ; 11 W. R. 772 ; 164 E. R. 1236. 
Annotation : — ^Diitd. In the Goods of Rydo (1870), L. R. 2 

P. At D. 80. 

3108. English & Scottish pro- 

perty distinguished.] — Deceased died domiciled in 
Scotland, A:- a confirmation issued from the proper 
officer to the widow, as extrix. dative giid relict 
of the defunct, on her filing an inveut-ory of Uu» 
property of deceased, distinguishing w}ii(*.h portion 
thereof was situated in Seotlanu, A wliich in 
England. This confirmation was sealed in the 
registry of the Ct. of Piobate in England. Subsc*- 
qiiently it was discovered that deceiist**! Iiad left 
other ])i*operty in this country, Ai on an additional 
inventory of such property being tiled, an eik, or 
additional confirmation, was grant-(*d in S(;otland 
to the widow. ct. ordertnl t-lu* Ht*al of the 

(]t. of lh*obate to be attached to such additional 
confinnation. — Jn the (roods of IIydis (1870) 
Jj. R. 2 P. A:^ 1). 86 ; 39 L. J. P. A: M. 19 ; 23 L. T, 
166 ; 34 J. P. 567 ; IS W. R. 902. 

3109. Form of Scottish oonfirmation.J ~ Sch<*d. 
(E) of Confirmation Ai l*i*obat-e Act, 1858 (c. 56) 
being the form of conlirmation of an (‘xor. 
nominate, runs, “ An inv<*ntory of t-h<* personal 
estvat/Ci A: efTects of th<? said C. at the tiirn^ of his 
death, situated, t‘t*c.” : llvUl : the wcmls “at 
the time of his death “ an*, since^ 23 A^ 24 Viet-, 
c. 80, 8. 5, properly omitt-(*d in Scotch coriflnna- 
iions, A direcUMl sin^h a confirmation t-o sealed. 
~ Jn the Goods of Hay (1863), 3 Sw. At Tr. 273 ; 
33 L. J. V, M. At A. 25 ; 9 U. T. 454 ; 28 ,1. i\ f) ; 
10 Jur. N. S. 136 ; 164 E. It. 1279. 

3110. Effect of rescaling — On powers of executors 
— Power to sue in England -- Whether pendency of 
proceedings in Scotland a bar.] — IMtfs., who wore 
nominat-ed exors. in a Scottish will, obtain(*d ex /)., 
in Scotland, a confirmation of tlie nomination. At 
afU’rwards procured, as of course, t-h(< H(*al of ih(^ 
l*robaU? Ut. in England th(*roto. They then sued 

I some debt-ors of U^stator in tills ct- : -//c/d; the 
pendency of proceedings in S(!otIand for a rc*du(i/ion 
of the confirmation was no defence. At didts. wen* 
ordered U) pay to pltfs. tin* amount du(! to Uistator’s 
estate. — G umming v, Fiiahkh (I860), 28 Beav. 
614 ; 54 K. it. 502 

3111. All powers under English law— 

Sale of leaseholds.]— Whore confirmation of thr* 
exor. of a person who has died d<imi(!iled in Scot-- 
land has been sealed with tiie seal of Ukj G’t. of 
Probate, in manner provided by Uoriflrination A; 
Probate Act, 1858 (c. 5fi), the exor. has all the 
powers of an ordinary Englisli exor.. At may sell 
At dispose of leaseholds in England, although they 
are specifically bequeathed, At although by the 
law of Scotland an exor. cannot deal with lease- 
hold property in that country. — H ood v, Barring- 
ton (Ix>RD) (1868), L. R. 6 Eq. 218. 

Annotations: — ^Refd. Pepin r. Dniy«*ro, fl»02J 1 Ch. 24. 

Mentd. Halo v, I^mbort (1874), L. It. 18 lOq. 1 ; r. 

London 6c Paris Hotel Co. (187.0). 32 L. T. 71.0 ; ThoniaM 

V, Brown (1870), 45 L. J. Q. U. 811 ; Towlo v. Toplmm 

(1877), 37 L. T. 308. 

3112. On rights of action against executors.] 

— A Scotsman having died intestate; in Bolivia, 
his sisters, who were resident At domiciled in 
Scotland, obtained there a finding that ho was 
domiciled in Scotland, & were dec<‘rne;d extrices. 
dative of his persemal esiatf;, At afterwards obtained 
an order from the l*robate; Div. of the High Ct, 
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SecU 18. — Bsaealing Irifth^ Scottish and colonial 
grants : Suti^scris, 2 & 8. Sects, 19 20 : Suh^ 

sects, 1 2, ^.3 

Bcaling the Scottish confirmation. Pltf. being 
domiciled & resident in Bolivia, Sc alleging herself 
to be the widow of the intes^te, brought this 
action against the extrices, dative, & G. & Sons, 
who held in their hands the greater part of in- 
testatfi’s personal estate. Pltf. claimed by her 
writ, (a) a declaration that dc'ceased died domiciled 
in Bolivia, & that pltf. was entitled to the whole 
of his personal estate ; (b) administration by the 
ct. ; (c) an injunction restraining G. & Sons from 
aying over to the ex trices, the funds in their 
ands, & an injunction against the extrices, from 
taking ijrocoedings to recover, & from receiving 
t he intestate’s personal estate ; & (d) a receiver, 
llefts., G. & Sons, were friendly to pltf. An order 
having been obtained on behalf of pltf. for service 
of the wisit on the extrices, in S<;otland, &; the 
extrices, having moved to s(*t aside sucli service 
as not being within It. S. C., Ord. 11 : — Held : (1) 
the rtilief asked for by tbe writ, if limited to an 
injunction restraining the extrices, from suing G. 
A Sons within the jurisdiction, was such as would 
in a pro])er (;aae justify the et. in allowing service 
of the writ- f)ut of the jurisdiction under Ord. 11, 
r. 1 ( / ) ; (2) altliough plt-f. was not precluded by 
the wealing of the; confirmation from suing here, 
y(*t, liaving r(*gard to tJie circumstances generally, 
Sc (‘specially to t)i(i fact that it had appeared that 
])ltf. intended to take y)roceedings in Scotland for 
the revoe-ation of the Scottish confirmation, & in 
anv view the case must have recourse to the ct. 
in Scotland to (*st>ablish her (jlaim to the movables 
ther(s the ct-., in the exercise of its discretion under 
Ord. 11, r. 2, ought not to allow the service out 
of tlio jurisdiction, as it was more convenient that 
proceedings should be taken in Scotland. — Re Db 
Penny, 1)k Penny v, Cuuistie, 11891] 2 Ch. 63 ; 
00 L. ,T. Ch. 518 ; 64 L. T. 521 ; 39 W. R. 571. 

Sun-RBOT. 3.— CV)LONTAl. OUANTS. 

See, generally. Colonial Probates Act, 1892 
(c. 0), H. 2. 

3113. Jurisdiction to reseal — Colonial Intestate 


I without property in England— Legacy in English 
will to personal representatives ” of colonial 
intestate.] — Where the exors. of a will, under 
which a legacy of £250 was payable to the “ per- 
sonal representatives ” of testator’s brother, who 
died intestate domiciled in one of the Australian 
colonies leaving no estate in this country, insisted 
on the resealing here of a grant of letters of ad- 
ministration which the brother’s widow had ob- 
tained in the colony, the ct. allowed the grant t/O 
be rcsealed. — In the Goods of Sanders, [1900] P. 
292 ; 69 L. J. P. 121 ; 83 L. T. 716. 

3114. Limited grant.] — ^A colonial grant, 

though limited, may be resealed in the United 
Kingdom, provided that the proper conditions 

rescribed by Colonial Probates Act, 1892 (c. 6), 
ave been complied with. — In the Goods of Smith, 
[1904] P. 114 ; 73 L. J. P. 28 ; 90 L. T. 169 ; 20 
T. L. R. 119. 

3115. Executor incompetent by English 

law — Corporation having principal place of business 
in colony.] — Although the power given to the High 
Ct. by the Administration of Justice Act, 1920 
(c. 81), to ^ant probate to a corpn. named as 
exor. of a will applied only to a corpn. which has 
its principal place of business in the United 
Kingdom, the ct. will, in exercise of the discretion 
given t-o it by Colonial Probates Act, 1892 (c. 6), 
B. 2, reseal a grant of probate made by a colonial 
ct., having jurisdiction, to a corpn. having its 
principal place in a colony. — Be McLaughlin, 
McLaughlin v, McLaughlin, [1922] P. 235 ; 91 
L. J. P. 205 ; 127 L. T. 627 ; 38 T. L. R. 622 ; 66 
Sol. Jo. 578. 

See, generally, Corporations, Vol. XIII., pp. 
353, 354. 


Sect. 19.~-RESEALING ENGLISH GRANTS IN 
IRELAND, SCOTLAND AND THE COLONIES. 
3116. Certificate under Court of Probate (Ireland) 
Act, 1859 (c. 31), s. 25 — How obtained.] — A party, 
having obtained letters of administration of the 
ellect-s of a deceased in this country, & given 
security to cover the property in England only, 
may subsequently give additional security to 
include property in Ireland, in order to apply for 


PART II. SECT. 18, SUB-SECT. 8. 

l. Jurisdiction to rrscnl — Grant 
ismed in amdher province.] — A will 
devlMlntr landH in Upper Oaiiiida liavliigr 
been inudo In Lower Canada, where 
tentatrix llTOd, & beinsr duly provetl & 
enrolled amoriK the records of W. B. Div. 
there, & copies thereof directed to be 
made & given to the parties legally 
entitled : — Held : an ofneo copy duly 
oertiiled, was equivalent to probat-e 
In Upper Canada. — Patulo v. 13oy- 
INOTON (1862), 4 C. P. 126.- CAN, 

m. •] — An applieation 

for resealing of probate iKsued in 
another province may bo made to the 
Surrogate Ct. judge of a judicial dis- 
trict other than that iu w'hich docoasod's 
property is situate. — He Johnson, He 
SURI«)(3ATK Counts Act, 11921] 2 
W. W. n. 843.— CAN. 

Moffat, 11924] 

3 W. W. 11. 272.— CAN. 

o. Effect of reseal — Title of original 
adminvatrator,] — The roseal by the 
Huprome Ct. of Queensland under 
British Probates Aot, 1898, of adminis- 
tration to real ostato granted in 
another part of H.M.*6 dominions, 
does not confer on the administrator 
any tiUe to real estate situated in 
Queensland, — He Hbatbc!OTk, 11903) 
S. K. Q. 67.— AUS. 

p. . devolution of office .] — 

The words ezeoutor therein named In 


Administration & J*robale Aot, 1916. 
H. 61, llmiled to the exor. actually 
named In the foi;pign prohaU\ & do 
not, whore such exor, has died before 
fully administering the estate of 
testator extend to the exor. of such 
o\or.—He Hll.L, 11921] V. L. K. 140. 


PART II. SECT. 19. 

q. Jurisdiction to grant.] — Pro- 
bate granted to a foreign co. by 
a fortdgn ot. can bo reseided by the 
ot.. of this State . — lie Thornlky’b 
Will (1903). 4 S. R. N. S. W. 246 ; 
20 N. S. W. W. N. 223.— AUS. 

r. .] — Probate of A., who bad 

real estate in South Australia, was 
granted hv the High C^t. of Justice 
iu Kiigland to his exor. U. B. having 
died, probate of his will was granted 
by the same ot. to his exor. C., Sc was 
sealed by the Supreme Ct. of South 
Australia : — Held : C. was entitled as 
of right to have the probate of A. 
sealed by the Supreme Ct. of Scuth 
Australia. — Drummond v. Probates 
Ukoistrar (1918), 26 C. L. R. 318.— 
AUS. 

1. .1 — Colonial Probates Aot 

& the procedure therein indicated, vl*. 
to send an ezemplifloation of the 
probate granted in any part of the 
United Kingdom to be re-sealed by 
the ot, to which It is eoQt, has not been 


extended to British India, w'hcre the 
practice is to require ad minis tratiun 
with will annexed to the estate of 
doooasod British subject leaving pro- 
perty there. — In Vie Goods of Rennie 
(1912), 1. L. R. 40 Calc. 74.— IND. 

t. .] — The mother of an in- 

tostato Englishman, being his nezt 
of kin by tho law of that country. Sc 
having obtained administration there 
as such, is entiUod to be confirmed in 
Scotland as extrlz. dative. — Hastings 
(Marchioness) v. Hastings (Marquis) 
KXBCtrroRS (1862), 14 Dunl. (<Jt. of 
Sees.) 489 : 24 So. Jur. 231 ; 1 Stuart, 
406.— SCOT. 

a. IIow obtained.] — An exemplifi- 
oation of probate under the seal of 
the English ct., need not embody a 
oopy of the English piebate as well as 
a copy of the will, & is sufficient if it 
contains a recital that probate has been 
granted by the English ct. — He 
Donkin, 11921] V. L. R. 520.— AUS. 

b. .] — Upon an application 

that probate ox a will granted in 
Et^land be sealed by the Supreme Ct. 
of victoria, the exemplification should. 
In general, oontain a oerttfled oopy of 
the will. Where an ezemplifloation 
produced did not contain the contents 
ot the will, but a oerttfled copy of the 
original will deposited in the Probate 
Registry in England had, in prior 
proceedings, been lodged with the 
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the certificate of the registrar in Bngland, without 
which, under above sect., such letters cannot be 
resealed in Ireland . — In ihe Goods of Potts (1800), 
2 Sw. & Tr. 5 ; 2 L. T. 255 ; 0 Jur. N. S. 486 : 8 
W. R. 454 ; 164 E. R. 891. 


Sect. 20.~COSTS OF PROBATE ACTIONS. 

Sub-sect. 1. — Jurisdiction op Court. 

3117. Over party not entering appearance.] — 

Foster v. Foster (1823), 1 Add. 462 ; 162 

E. R. 103. 

Annotationa : — ^FoUd. King t>. Gillard (1867), L. II. 1 P. & I). 
539. Mentd. Wharram «. Wbarram (1864), 3 8w. & Tr. 
301. 

3118. .] — (1) The ct. has power to condemn 

a party who has been cited but has not appeared, 
in the costs of a testamentary suit. 

(2) On decreeing probate of the contents of a 
destroyed will, the ct. condemned in costs deft, 
who had destroyed the will. — K ing r. 

(1807), L. R. 1 P. &; D. 539 ; 37 L. J. P. A: M. 4 ; 
17 L. T. 297 ; 31 J. P. 825. 

3119. Over executor unsuccessfully propounding 
will — Though not guilty of breach of duty.] — Where 
an exor. propounds as the will of U'stator a docu- 
ment which is not genuine & wliich lie fails to 
establish, the ct. has jurisdiction t.o order him to 
pay the costs of the action even if he has not b«‘en 
guilty of any breach of duty . — Re Jefpriem, Hill 
V. Jeffries (1916), 33 T. L. li. 80, C. A. 

Annotation : — Coiisd. In Vie Kaiate of Barlow, Huydon t\ 

Pring, 11919) P. 14. 

3120. Jurisdiction of High Court — Cause trans- 
ferred to county court.] — Macleur r. Macj.euji, 
No. 699, anfe. 


Sub-sect. 2. — General Principles oovkrninu 
Award. 

A, Costs Follow Event, 

See Jud. Act, 1890 (c. 44), s 5 ; 11. S. 0., Ord. 65, 
r. 1 ; &, generally J Practice. 

3121. General rule.] — (1) Testator, who had 
been in continement as a lunatic between t he yt'ars 
1815 At 1817, executed his will in 1820. He was 
again placed in confinement in 1822. In Nov. 
1828, a commission in the natui*e of a writ de 
lunatico inquirendo was issued, Ac testator was 
found in Jan. 1839, a lunatic without any lucid 
interval from Aug. 1, 1815. Will pronounced for. 

(2) As a general rule, I think, costs ought to 
follow the judgment (Dr. Lushington). — Ban- 
NATYNE & Bannatyne V, Bannatyne (1852), 2 
Rob. Eccl. 472 ; 16 Jur. 864 ; 163 E. R. 1383. 

3122. .] — Cross v. Cross, No. 1191, ante, 

3123. .] — As a general rule the parties un- 


successfully disputing a will in a probate action 
on the ground, amongst, others, of undue influence, 
will be condemned in costs. In a civse where a 
will was disputed on the ground of testator’s 
sanity, also on the ground of undue influenrt' : — ■ 
Held : ( 1 ) considering that testator had b v his 
own conduct given rise to considerable doubt as 
to his sanity, & thereby directly caused the litiga- 
tion, & also having regard to the fact that the 
plea of undue influence had never been unduly 
pressed in taking tlie evidence of several witnesses 
on commission, ^ had also been freely abandoned 
at the trial, defts. would be given the costs of all 
the issues out of the estate, notwithstanding the 
plea of undue influence ; (2) considering that 

defts. had by being separately repn'sentA'd incurrt‘d 
unnecessary (‘xpense, one sot of costa only, namely, 
those* of the exoi*s. of a form(*r will whicJi defts. a<*t. 
up, should bi* allowed out of the estate. — Brown- 
ing r. Mostyn (1897), 66 T.. J. P. 37 ; 13 T. L. Il- 
ls 1. 

3124*. .] — Twist r. Tye, No. 1161, ante, 

3125. .] — Where exors. have liad an ample 

o]>])ort.ut»ity of examining into the state of mind 
of testator or testatrix of g<‘tt.ing a clear know- 
l(‘dge of th(* wliole statt' of alTairs, A:. y(*t fake upon 
Un'inselvt's ihe responsibility of propounding a 
W'ill, they do so at their own risk, tt if tlnw are 
defeated on th»‘ t rial of ihe action ilie ci. will not., 
ex(M*pi in K])ecial circumstances, intc^rfen? with tln^ 
general riili* iliat. costs should follow the event. • 
Page r. Wili.iamson (1902), 87 L. T. M6 ; IS 
T. D. H. 770. 

3126. .] — In a probate action th(' ordinary 

rule that costs follow the <*vent is (h*i>arted from 
on two grounds. The tirst is when* t.eHt.at(»r or 
those int4*r(*Kted in th(^ residue have been 
r(‘H))on8ible for th(' litigation, A& in such a (iase 
the costs will be ord<*red to bo paid out of the 
(‘stato. The second is where, the circumstances 
are such as to lead a re/isf)nably minded y>erHon 
to demand an investigat ion in r(*gard to the testa- 
mentary dispositions of a deceased person. At in 
this lattor case no f)rder will be made as t^) the 
costs. Neither of th(*se grounds (tan justify a 
pl(‘a of undu(< influerute. At if such a plea is j)ut 
forward unsuccessfully At unreascmably, tint i>arty 
who fails must be condemn(‘d in the costs of the 
proceedings.- -Him KRH v. I^jNgt.ihh, 11967J P. 122; 
76 D. J. P. 28 ; 96 \j. T. 582. 

Annotation : — Apia. Oldcorn r. T^^nnlHWoo^J (1909), .02 

T. L. Jl. 82.0. 

3127. ,] — In an action in the Probate Div. 

two (jo-pltfs. propounded a will At (todicil of tests - 
trix of which thtty were exors. The execution of 
the will At codicil was found to havci Isnm obt ained 
by the undue influence of one of pltfs. At a nursi!, 
who both benefited larg(*lv undcir the will, tin; 
othe.r pltf. being exonerated from all blamrt. 'J'h(t 


registrar in Victoria, the ct. ordered 
that the oertidod copy to b<; annexed 
to the exempUdeation, & probate be 
sealed in that manner. — He Wake, 
(1923] V. L. R. 573.— AUS. 

PART II. SECT. 20, SUB-SECT. 1. 

c. Judge of probale — lAmit of 
power 08 to costa.] — A judge of probate 
has no power to decree the payment of 
costs out of the estate, 6 . oan only 
award them to be paid by the party 
against whom his decision is made, 
but a ct. of review oan direct what 
costs should be allowed, from what 
fund. — Re Simpson's Estate (1878), 
12 N. 8. R. (3 R. A C.) 357.— CAN. 

d. .] — Re Hepterman’s Es- 

tate (1870), 12 N. S. R. (3 R. ft C.) 
486.— CAN. 


•. .) — Where the person named 

as an exor. in a written instrument 
failed to establish it as the last 
will of testator, ft the ct. Of last resort 
refused to order bis oosts incurred 
therein should bo paid out of the 
estate : — Uetd : the ct. of drst instance 
could not make an order fur payment, 
out of moneys paid iuUi that ct. by 
the administrators pendente lite, liooause 
they were refused by the only tribunal 
which had Jurisdiction to award them, 
nor as costs ft expenses properly 
inourred by the applicant in the per- 
formance of his duties as exor., because 
he never was an exor. — Purcell v. 
Bbroin (1894), 16 P. R. 301.— CAN. 


PART II. SECT. 20. SUB-SECT. 2.— A. 
8121 i. Oeneral rule .} — ^The general 


rule as to costs in proliute litigation is 
that costs should follow the event. — 
Perpetual Trustee Co. v. Watson, 
Ck)OKK V. Watson ( 1902 ), 2 H. Jt. 
N. H. W. 36.— AUS. 

3121 IJ. .) — A tnistxjooo., without 

any request by deceased, made a will 
on the iiistriiotions of her son, ft 
appointed itself exor. The cc». pro- 
pounded the will for proof In solemn 
form, knowing there wore grounds for 
contesting testator’s enpaaity. T<5sta- 
tor was found not to have testamonUiry 
capacity, & the will pronounotid 
against : — Held : there were no facts 
to warrant a departure from tlio 
ordinary nile, ft oosU must follow the 
ftvont. — KxEfJUTOR Trustee ft Agency 
VAi. OF Boimi Auhtraua, Ltd. v. 
IlLKEormoKE, [1920] a. A. L. U. 353. — 
AUS. 
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Sect, 20 . — CoHia of prohate actions: Suh-sect, 2, A,, 
B. cfcC.] 

ct. pronounced against the will & codicil & de- 
clared in favour of an earlier will propounded by 
deft., & ordered that the costs of the innocent 
pltf. should be paid out of testatrix’s estate, & 
that the other pltf. should pay to deft, the costs 
of tlie action including the costs to be paid to the 
innocent pltf. out of testatrix’s estate which deft, 
represented. On appeal by pltfs. on the merits : — 
Held : t he appeal must be dismissed, but the 
order as to costs in the ct. below was wrong & 
ought not to have been made ; as co-pltfs. had 
failed in their action the proper course was to 
dismiss it with costs. — In the Estate of Baiilow, 
Haydon V , PiiiNO, [1910] P. 131 ; 88 L. ,T. 1‘. 82 ; 
120 L. T. 645 ; 35 T. L. B. 320, C. A. 

3128. In Jury cases — Effect of R. S. C., 

Ord. 21, r. 18.] — The general rule, that in cases 
tried with a jury costs follow the event, as, also, 
tbe exception engrafted on this ruhi by the Probate 
rule protecting deft, from being ordered pay 
costs where he has duly delivered a notice of his 
intention to call no witnesses, & merely requiring 
the will to be proved in solemn form, have been 
superseded by above rule, as now amended. The 
effect of that rule as amended is that, whether he 
has asked for a jury or not, deft, who duly gives 
notice under the rule is not to be liable to pay the 
costs of the other side, unless the judge shall be 
of opinion that there was no reasonable ground 
for opposing the will. — Davies v , Jones, [1899] 
P. 161 ; 68 L. J. P. 69 ; 80 L. T. 631. 

3129. When general rule departed from.] — Page 
V , Williamson, No. 3125, ante, 

3130. Not when plaintiff disentitled by own 

conduct.] — Cross v . Cross, No. 1191, ante, 

- Costs given out of estate.] — See Sub-sect. 3, 

post. 

No order made as to costs.] — Sec Sub-sect. 4, 
A., post, 

B, One Set of Costs A llowed. 

Sec Jud. Act, 1890 (c. 44), s. 5 ; H. S. (\, Ord. (m, 
r. 1 ; (jencrally, Practic e. 

3131. General rule.] — Whore an intervener in a 
probate suit had been (ut ed to appear by defts., the 
unsuccessful part-i<*s, ^ had been charged by them 
with procuring the will by undue influence, the 
ct., in pronouncing for the will, departed from the 
usual practice of allowing only one set of costs, &; 
c'ondemned the defts. in the costs of the inU»rvener 
as well as of the exors. — Tennant r. Cross (1886), 
12 P. D. 4 ; 56 L. J. P. 74 ; 57 1j, T. 372. 

3132. Application of rule — Intervener unsuc- 
cessfully charged with undue influence.] — Tennant 
V, Cross, No. 3131, aide, 

3133. Parties with divergent Interests — 

Next of kin & heir-at-law — Before 1898.]~Where 
the litigation was caused by the act of testatrix 
& the state in which she left her papc*rs, the ct. 
allowed costs out of the estate to the heir-at-law 
as well as the next of kin, their Intercast s being 
different, &, tlie heir-at-law% who appean*d on 
citation, having in no way t‘mbaiTass(»d the 


Administrators. 

contest. — Smyth v , Wilson (1866), 36 L. J. P. & M. 
82 ; 15 L. T. 446. 

See^ now. Land Transfer Act, 1897 (c. 65), s. 2 (4) 
(repealed by I^w of Property Act, 1922 (c. 16), 
s. 15 (11)) ; Administration of Estates Act, 1925 
(c. 23), s. 2 (1) ; & No. 1164, ante, 

3134. Interests under different wills.] 

— An action to establish the third, &, alternatively, 
the second, will of testator, was separately de- 
fended by the exors. of the first will ^ two legatees 
thereunder. The legatees were interested in up- 
setting both the second &, third wills, but the exors. 
were only substantially interested in upsetting the 
third. The jury found that the execution of the 
last two wills was obtained by undue influence, & 
the judge pronounced against them & for the first 
will : — Held : there was a sufficient divergence of 
interest between defts. to justify the legatees in 
appearing by separate counsel, &, consequently, 
there was no good cause for depriving them of the 
costs of their separate appearance. — B aqshaw v , 
Pimm, [1900] P. 148 ; 69 L. .T. P. 45 ; 82 L. T. 
175 ; 48 W. R. 422 ; 44 Sol. Jo. 313, C. A. 

3135. Parties with practically identical 

interest— Next of kin & heir-at-law — Since 1897.] — 
Twist v , Tye, No. 1104, ante, 

C, Party caiusing Unnecessary Costa Liable, 

3136. General rule.] — The heir-at-law of a testa- 
tor brought an action against the devisee in trust 
to try the validity of the will, & failed. In a 
suit to establish the will the heir contested its 
validity, alleging the incompetency of testator & 
undue influence on the part of the devisee, At 
entered into evidence upon these allegations. At 
the hearing t)f the cause issues were directt‘d to 
try the validity of the will. At the trial of these 
issues deft, examined no witnesses, & the issues 
were found in favour of the devisee. On the 
cause coming on for further directions the ct. 
established the will, but gave no costs, except that 
the heir should pay to the dewisee the costs 
occasioned by the heir’s raising the issue of undue 
influence. 

Where a pltf., a devisee, for his own benefit came 
to this ct. to have a will established against the 
heir, the effect of the decree was to bind the heir. 
The heir-at-law was entitled to put the devisee 
to proof of his title, & in an ordinary case the 
heir-at-law had his costs of such a proceeding. 
On the otJier hand, the heir-at-law must be con- 
sidei'ed in the light of any other pei-son if he had 
brought before the ct. any matter improperly ; 
he must suffer the consequence of vexatious & 
improper conduct (Parker, V.-C.). — Grove v . 
Young (1851), 5 I)e G. & Sm. .38 ; 21 L. J. Ch. 
95 ; 18 L. T. O. S. 118 ; 15 Jur. 1099 ; 64 E. K. 
1008. 

Antwiations : — Could. Roberta v, Keralake (]8/>r>). 1 K. Ac J. 

751. Reid. Boyae v, Kosaborough (1854), 3 De O. M. & Q. 

3137. .] — Smyth v , Wilson, No. 3133, 

ante, 

3138. Application of rule — Party withholding 
will — Costs of recovery.] — Disputed wills ought to 
be lodged in the registry of the ct. for safe custody. 


PART II. SECT. 80, SUB-SECT. 2.— B. 

3181 i. General rule.] — On applica- 
tion for probate two persons appeared 
separately. & unsuccessfully opposed 
tiie (rronting of probate on several 
grounds. The litigation bad In^eii 
brought about by the oonduot of 
pltf., the sole benefloiary, 8l testator : — 
JIM: the rule as to costs should not 
be extended as to allow two sets of 


defts.' costs. & one set only should be 
paid out of the estate. — N yk v , Sewell 
(1894), 15 N. S. W, L. R. (B.) 18.— 


f. Application of rule — Parties 
with practically identical interest — 
Jiesiduary legaiece ,] — In a suit by a 
residuary legatee for the administra- 
tion of an estate, pltf. represents all 


the residuary legaUn^s ; & the other 
residuary legatees are not entitled to 
charge the general estate with the 
costs of appealing by another solr. in 
the master^s oflloe. To entitle them 
to such costs some sufficient reason 
must be shown for their being 
represented by a separate solr. — 
Gorham v , Gorham (1870), 17 Gr. 
386.— CAN. 
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Practitioners have no right to keep wills in their 
possession, I have, in several instances, stated 
that the expense necessary to get a \rill out of the 
hand.s of a party must fall upon those who withhold 
it. The proper way is for tlie will to be biought. 
into the legist ry for safe custody. Wheri'ver a 
compulsory pwxress is necessary for this purpose', 
the expense shall fall on the party occasioning it 
{per — ("rNNixoHAM v. Seymour (lHir»), 2 

IMiUlim. 2r)(); HU E. H. 1124. 

3139. Party denying Jurisdiction-Sup- 

pression of assets.] — A creditor cited an exor. to 
accept or refuse probate, etc. The exor., suit 
modo, denied the jurisdiction of the ct., as not 
havnng any knowledge of assets. The creditor 
then, in order to found the jurisdiction, was com- 
pelled to di.sclose assets ; whereupon the exor. 
retracted liis qualified denial of the ct.’s juris- 
diction, iV: prayed pnibate : — Ifvid : pi*obate would 
be decreed to the exor., with cost-s, ivs incurred 
solely by reiuson of the creditor’s undue siippr(*ssion 
of the fact of there being iussets. — Lyon ^ Wp:it- 

V, JUiJ'ouu (1825), 2 Add. 501 ; 102 

E. K. 278. 

3140. Party causing delay— Failure to 

produce evidence —Costs of adjournment.] — SvtMe: 
a deft., failing to e.stablish an (ibj<*ction for want 
of parlies, Liktui in the answer, by proper evid(*nce 
at the hearing, must pay the costs of the day, if 
the cau.se is to stand over for the purpose of its 
production. HahivKU r. Eailton (1812), 11 

L. .1 . (2i, 272 ; <» .lur. 5 111. 

3141. Party concealing will Letters of 

administration revoked.] —A suit wius iastituteii 
for the adininistratiim of the estate of A., who Wiis 
supposed to liav4‘ di*‘tl int<*s1at4‘. ii<'tt^*i’s of 

administration had b«‘t‘n granb'd t-o .1., oiu* of the 
next of kin. Sub.se(jueiit to the decree being made 
tS: the a<*counts taken a letter of which p!'obat4* 
WJis afU'rwards granted was produced by (1., 
anoth(‘r of the next of kin A: in whose favour tlu* 
will was made, lly the production of the will the 
proceedings in the suit wen* ren(ler<*d useless, th(‘ 
former letters of admini.st ration revok<'d, & letters 
<»f administratiem granted with tla* will annexed : 
Jfrid : the co.sts incurred in th<? suit must b<? 
iiorne by th(i party inb're.st-ed under tlie will whti 
liad the ])os.ses.siori theivof, A: bail, by delaying to 
assert his right, occasioned the litigation. Mihe- 
nof'SE r. llEJifiEFtT (1857), 2 Jur. N. S. 1228 ; 5 
W. U. 582. 

3142. Party guilty of misconduct -Party 

destroying will.] —A will A& codicil Umi into pieces 
by t/t‘.sLit<<»r’s eldest son aft4*r the d(*ath of b'stfitor, 
t he i>i(ices .s.av(*d liowever ; by which At by oral 
evidence* the ct., arriving at the siib.staiice of thewi 
instruments, in effect prcmounced for them. At 
condemned tie* spoliator though proc^'edc-d against 
hi pdniam merely, in costs. -Eo.stek v, Eo.steh 
( 1822), 1 Add. 1<J2 ; 122 E. H. 182. 

AnnoUiti^trui : Folld. Kin*: r. Ciillarcl (1K«7), I.. It. 1 I». & I). 

Reid. Wliurmiii r. Wharruiu (1801), 3 .Sw. & Tr. 

301. 

3143. Though costs not 

Increased.] -II(*ir-at-law of testator obtained pos- 


session of the will by force & tore it up. The 
pieces were, however, collected & put together At 
proved. The will contained no devise of the real 
estiite. At a claim was filed against the heir to 
enforce a sale. On the heir’s request, the ct. 
directed an issue devi'iavit vd fton when the will 
was established : — Held : the heir had so mis- 
conducU'd himstdf that, although his misconduct 
had not increased tlie (*osts of the issue, ho must, 
pay the costs of it. — Miduleton r. Middlkton 
(18,52), 5 l)e O. At Sm. 115(1 ; 19 L. T. O. S. 222 ; 
111 E. n. 128(1. 

3144. .] —Kino r. (Iiltauu, No. 2118, 

ante. 

3145. Party cited as heir— Existence 

of true heir concealed.] — In a suit to establish a 
will the bill stat'd that A., one of (lefts., was 
U'stator’s bt'ir. A. admitted it. At disput'd tlw 
validity of tlu^ will ; upon whitdi an iasue was 
direct'd. The verdict was in favour of the will. 
Pltf. then diseoveiH'd that A.’s elder brother had 
died, ii*aving tw (3 daught'i*s, who wt're still living, 
as A. W(‘ll knew. The ct. ivfusc'd to give A. his 
costs, either at law or in equity.— Kouekth v. 
ScooNEH (1825), 7 Sim. llS ; 58 E. U. 897. 

3146 . — Win lost by negligence.) When' 

the substince of a will had been pi*opouuded. At in 
most par(iculai*s establishc'd by an extrix. through 
whos»* iK'gligence the original will luul hei'ii lost, 
the ct. condemni'd (he extrix. in the costs of d(*fts., 
At allowed lier only such cos(.s as sh(' would liavM^ 
incurr(*d in proving tlu* original will in solemn 
form. Hrni.s c. nrKi.s (1888), L. H. 1 P. iNt l>. 
172; 28 L. .1. P. iVt M. 125; 18 L. T. 877 ; 15 


W. H. 1990. 

3147, - - Improper practice by proctor.) - A 
proctor cond(*mn(‘d in costs for improper pra.e( ic(*.s 
in the conduct of a suit. PltENTicio r. PHENTICE 
(1820), 2 JMiillim. 211 ; 181 E. H. 1225. 

3148. Vexatious or unnecessary proceedings 

Insufncient grounds of action.) — Pniliatc^ in 

eomiiion fonn of cert ain “ instructions ” as con- 


taining the last will of dec(*aH(*(I, granb'd, on a 
spc'cial allldavit that probate (‘ailed in, eight y(?arH 
aft 4 *r, At th(^ (^xors. put on iiroof of the will in 
Hoh'inn form of law. 2’his st-ep h(*l(l to luivs; been 
taken by the next of kin upon insullicient gr^ounds, 
tho instructions pi‘on()une(*d for At the n(*xl. (»f 
kin con(l(*Tnn( 5 d in costs from tla? time of giving 
in their allegation. -Evans v . Knk.ht A Moomo 
I (1822), 1 Add. 229 ; 182 E. It. 80. 

A mwialiong :—FoM. bcuh’ r. beak' h. P- 3 P. A' D. 

179. CODSd. heigh V. Open, I1H921 I*. 17. Retd. leJ- 


3149. — - .] CoiTiN r. DihhON, No. 2217, 


pout. 

31 50 . — Taken by next of kin.] - A h'gaU'o 

under a former will who after long a(!<|ui(^seence 
called in probate of & conb^sted a lattcjr will setting 
up incapacity At undue influence which is disproved 
condemned in costs. . , ^ , 

Scmble : a next of kin, a fortiori a legattu! under 
a former will, contesting a wUl, under circum- 
stances manifestly vexatious, may be cond(!mned 


PART II. SECT. 20, SUB-SECT. 2. — C. 

3148 1. ApnliratUni of rule — V'esa- 
tiouH or unnrcejuaary proceed inyn.] — 
J niOfffU'ient yroutoin for actum.] — Kxurw. 
P'fruiiu’il from milixiiig tho aHHcta of 
un oHtato for inon* than a year. On 
iM'ing piv«Ho<l by b«*neflciarica for a 
M*ttlomont of their rlaiins, the exors. 
hrought an ad miniHt ration action 
(igainst a iM'iieflriary who could have 
no intereijt in the estate, Mougbt to 
have priority declared in rf‘«i>eet of 
leipacicH left to theni*(elveH. Thin 
litigation wan not in any way for the 


beneflt of the eHtat>e : — Held: the 
cxorM. inuat abide their own cokIh, 
excjcpt the cohIh of paxHing their 
a(;counta in the office.- -H kkimhiiikk v. 
Mklrouknk Bknkvolknt Asylum 
(1894), 20 V. h. It. 13.— AU8. 

3148 9. .J-An exor. 

obtained the uaual order for the 
odininiMtratioii of isitate, Ac on the 
hi^aring for further directiotiH no 
ntaaon was ahown for invoking the aid 
of the ct., Sc the guardian for the liifantM 
did not object in any way to the courwj 
lakeii by the exor. //rW; both 


rtl(w ndiiHcd their comIh. Hi*kin<»«kR 
(;lakkk (1809), 1.0 Or. 004.- CAN. 

3148 19. -I 

probate for tlie county of H. revoked 
hfra U?Htainentary granted by him 
on the ground that it had i»een 
ide to appear that dee(ja8e(l Uwt 
^elt in the (M)iinty of C. tk not in the 
unty of 11. ‘.—Held : the exor., who 
pealed, Mhould pay the comIm per* 
iially. It i.|.p<<irlnK “>?■ 

H.) woH uiiiKN'eMHHry. — lie rUASKiiS 
S-atTTi H tt"). 3(1 N. S. U. ( I " ((• «c 0.> 
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Scci, 20 . — Cof^iH of prohair actions: Suib-scct. 2 , C. ; 
s iiff-srri, A , (^).l 

in the whole costs. — G keen v. PiicKn’oit & Newey 
( 1828), 1 Hag. Ecc. 337 ; 102 E. K. 605. 

Annotations: — Consd. IJrown v. Brown (1850), 2 Bob. E^l. 

302. PoUd. Bealo r. Boalo (1874), L. B. 3 1\ 6l D. 179. 

Consd. Leigh v. Green, [1892] 17. 

8161. Unnecessary evidence.]— Where 

unnecessary evidence to a great amount is pro- 
cured, no order made as to costs, though it might 
be necessary to prove the will in solemn form. — 
Stultz V, ScnoEFLLE (1852), 20 L. T. O. S. 183 ; 
16 Jur. 909. 

3152, Action without reasonable 

foundation.] — Where a suit is instituted merely 
for the protection of the assets pending a litigation 
for xirobate in the Ecclesiastical Ct., the practice 
of the ct. is, upon the grant of probate, to discharge 
the receiver, stay all proceedings in the suit, & 
dispose of the costs. In such a suit, for which 
there was not a reasonable foundation, the ct. 
ordered i)ltfs. to pay all the costs, though a re- 
ceiver had been appointed. — B arton v. Hock 
(N o. 2) (1856), 22 Beav. 376; 52 E. H. 1153; 
j)revious proceedings ^ 22 Beav. 81. 

Annotation: — Refd. Orlnietoii v. TiiniiiB (1870), 22 L. T. 

Gl({. 


— Unsuccessful plea of undue 

execution, Incapacity, or undue Influence.! — See 

Nos. 3241, 3216, 3217, 3258, 3259, 3262, 3263; post. 

3153. Statement of witness 

unfairly obtained.] — (1) If a party opposing a will 
does not deliver the notice of his intention not to 
call witnesses until after ho has delivered his plea, 
he loses the x>i‘otection against condemnation in 
costs given by Contentious Rule 41, & the question 
of costs is left to the discretion of the ct. 

(2) An attesting witness to a codicil signed a 
written statement to the efTect that it was not 
duly execuUid ; & it was opiiosed upon that state- 
ment. The ct. being of opinion that the statement 
had been unfairly obtained from the witness by 
the party opf)OBing the codicil condemned her in 
the costs. — Bone r. WiirnT.E (1866), Ij. H. 1 
P. & 1). 249 ; 36 L. .1. P. At M. 15 ; 15 L. T. 330. 

3164. Declaration delivered by exe- 

cutors — To caveat entered by heir-at-law though 
not cited.] — Tlie exors. of a will affecting realty 
cannot bo pi*evented from obtaining x>robate in 
common fonn by a caveat entiued by the heir-at- 
law if ho has not been cited. If tlje heir-at-law 
enUu’s sucli n caveat, it is not necessary for the 
oxoi’s. to deliver a declaration ; &> if they do so, 
& the heir-at-law does not x^ead to it, he will 
not be condemned in the costs incurred in deliver- 
ing it. — Young v, Peuuie (1859), Sea. & Sm. 38 ; 
4 Sw. & Tr. 210 ; 29 L. .1. P. M. & A. 69 ; 24 
J. P. 25 ; 5 Jur. N. 8. 1318 ; 164 E. H. 1497. 

SeCf nowy I^and Transfer Act, 1807 (c. 66), s. 2 (4) 
(repealed by Law of Property Atd, 1922 (c. 16), 
s. 156 (11)) ; Administration of Estates Act, 1025 
(c. 23), s. 2 (1). 

8156. Caveat entered after validity 

of will established.] — Ratclippe t’. Barnes, No. 
1164, ante. 

31 56. Delay in taking proceedings.] — Green 

V. Proctor & Newey, No. 3160, ante. 


3157 . .] — ^A next of kin who un- 

successfully applied for revocation of the probate 
of a will was condemned in costs, although there 
was strong evidence of the incapacity of testator, 
on the ground that he had allowed an unreasonable 
time to elapse between the death of testator & the 
institution of the suit, & had charged the widow 
of testator & the drawer of the wiU with conspiring 
to obtain the will when testator was incompetent. 
— Clayton v. Davis, In the Goods of Hawkins 
(1863), 3 Sw. & Tr. 290 ; 33 L. J. P. M. & A. 28 ; 
10 L. T. 71 ; 28 J. P. 201 ; 164 E. R. 1286. 

3158. Amendment of pleadings — Opposition 

withdrawn — Question of fact raised as well as ques- 
tion of law.] — The next of kin opposed a will 
executed in the Mysore territory in the East 
Indies, on the ground that testator was a domiciled 
Scotsman, & that the execution was invalid by 
the law of Scotland. Pending the suit, a ct. of 
appeal in Scotland, in another case, determined 
that the will of a domiciled Scotsman as to per- 
sonalty was good if executed according to the lex 
loci actus. The next of kin gave notice to pltfs. 
that they no longer intended to dispute probate ; 
& when the cause came on for hearing asked for 
their costs out of the estate ; but the ct. refused 
to make any order for costs, on the ground that 
they had raised an issue of fact as to domicil likely 
to put pltfs. to great expense, as well as the issue 
at law. — Onslow & Allardice v. Cannon (1861 ), 
2 Sw. & Tr. 136 ; 30 L. J. P. M. & A. 165 ; 4 
L. T. 217 ; 25 J. P. 472 ; 164 E. R. 945. 

3159 . Double amendment — Reversion 

to original case.] — A pltf. propounded a will in a 
declaration in the ordinary form, to which deft, 
pleaded. Pltf. then filed a second declaration in 
a special form, propounding the will as an American 
will. To this declaration deft, ideaded, & evidence 
was taken on the questions raised by the pleadings 
under a requisition & commissions in America. 
Before the case came on for trial, pltf. amended 
his declaration by reverting to the case which he 
had originally set up, whereupon deft, abandoned 
his opposition & consented to probate. The ct. 
condemned deft, in the costs of proving the will in 
solemn form, os if the suit had proceeded upon the 
original declaration, & made no order as to the 
costs caused by the filing of the second declaration. 
— ^Archer v. Burke (1868), L. R. 1 P. & D. 558 ; 
37 L. J. P. & M. 30 ; 32 J. P. 295. 

3160. Non-Joinder of party.] — Pltf., with 

full knowledge of all the tostamentw’y papers of 
deceased, issued a writ, making one i)erson only 
deft. After the deft, had appeared & filed his 
statement of defence, setting up a later will of 
deceased, pltf. took out a summons for leave to 
amend the writ by adding as a deft, the surviving 
attesting vitness of the will which ho had pro- 
pounded by Ills statement of claim. The proposed 
second deft, was the solr. who had prepared the 
last will propounded in the statement of defence, 
& also an exor. thereunder. The registrar refused 
the application, holding that it was misconceived, 
& dismissed the summons with costs. Upon 
appeal to the judge, in chambers, the proposed 
amendment was allowed, but the pltf. was ordered 


8168 i. Action wUhoxU 

reasonable foundation.] — Whore a 
suardian ad litem of an infant had boon 
ffuUty of gross misoonduot in putting 
oxors. to proof of a will which he 
wished to upset for his own private 
purposes, & whloh. the evidonoe shows, 
was to his knowledge duly executed by 
the testatrix in sound state of mind : — 
Held : ho was liable for the costs of 
the suit. — GoolAm Booskin Nooh 


Mahomkd V. FatmIbAi (1884), I. L. II. 
8 Bom. 391.— IND. 

8158 ii. .1— Although 

w unsuccessful pltf. may bo justiiiod 


will be orderecT to pay costs. — K krr v. 
Kkddie (1891), 10 N. Z. L. Ii. 558.— 
N.Z. 


g. — Caveat entered 

wUhdraum .] — Thompson v. Todd (1858), 
32 L. T. O. S. 198.— IR. 

h. .1 — An exor. 

S ut to proof of a will in solemn form, 8c 
eft. pleads undue influence, but 
subsequently withdraws plea sub- 
mits to Judgment, 8c there is nothing 
in the oiicumstanoes to raise a presump- 
tion against the will which the person 
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to pay the costs of deft, which had been thrown 
away by reason of the non-joinder of the second 
deft, in the first instance. Ifitf. was also ordered 
to pay deft.’s costs on tiie appeal. — C oke r. 
Fkencii (1890), 70 I.. T. 103. 

3161. Defendants pleading separately — 

Apportionment of costs.] — When understanding 
sufficient to comprehend the act, & an intention 
to exclude the next of kin, & to give the property 
to a stranger in blood were proved, &; an at tempt 
to show that the intention to exclude the former 
was produced in the mind of decetxsed by the fraud 

contrivance of the latter, failed, the ct. pro- 
nounced for the will, condemned the next of kin, 
who appeared by separate proctors, the one, who 
did not appear by counsel at tlic hearing, in the 
costs of, & consequent upon, an allegation given 
by him, & charging fraud & incapacity ; ^ the 
other in the costs of separate interrogatories to 
the witnesses on the responsive allegation ; of 
two allegations tendered by him ; & of the final 
hearing ; but gave no costs as to the inUiri-oga- 
tories addressed to the witnesses on the vopididU. - 
Gkinoall r. Grindall (1831), 4 Hag. Kec. 10; 
102 K. II. 1349. 

AmutlatUm : -Refd. Allen r. M'Phenson (1847), 1 IT. L. Can. 

lUl. 

3162. Parties separately represented.] — Urown- 
IN(i V. Mostyn, No. 3123, anir. 


,3.~G(hth out op 
. 1 . Whvthi’r Allowed, 

{(t) Circuinstaaves juAilfijboj Itiquiry. 

3163. General rule.] IMtf., a iiit*-cc‘ of test.ih>r, 
propounded a will A two codicils. Deft., a 
natural daughtx*r of tx'stator, propoun(h*d a lalxM* 
will as to which pltf. pleaded, ioier alia, that it 
had be(*n obtained by the undue inlluence of deft. 
& her husband. The jury found in favour of the 
will propounded by deft, on all the issiK^s : • 
Held : the circuinstxincos attxmding the ince[)tion 
iV. execution of the will propoundetl by deft, were 
such as to justify ^ require the inve.stigation made* 
by pltf., therefor<», the costs of both jairties 
should come out of the estati*, exf^ept tlie co.sts of 
the i)Ieii of undue inlluence, whi<’h faih^d, which 
.sliould b(! j)aid by j>ltf. to the deft. Levy c. J.eo 
(1909), 25 T. Ij. n. 717. 

3164. .] — In a piobato ox^tion, the ct. being 

of opinion that there were reasonable grounds for 
an inquiry : -Held : dtdt. Wiis entitled Ui his general 
costs out of the estates but that, having pleadexl 
undue influence without any justification A. failed, 
he must pay the co.sts of that part of the ciise.— 
Oldoorn r. Te.nniswooij (1909), 25 T. L. It. 825. 

3165. What circumstances Justify inquiry — Will 
made in articulo mortis.] — (1) If no suspicion of 
fraud (ixists, a will consisbmt with 
afiection, & declarations, & supported by 
recognitions, & <*irc*um.stanccs showing volition 
A; capacity, is valid, though made in v.xiremiH, 
though the instructions were conveyed through 
the party' benefited. 

(2) As to the next of kin being allowed their 


costs out of the estate, they were certainly justified 
in entering into the investigation, considering 
the will was ma<le in articulo mortise ^ my only 
doubt arises from the smallness of the pri>i>ert-y', 
but, on (ho whole, I think they tu'e entitled to 
their costs (Sin .loiiN Niciioll). — K uss r. Ghksteh 
( 1828). I Hag. Ecc. 227 ; 102 E. R. 500. 

Annotation .•—Refd. Davies r. (Iregory (1878), h. H. 3 P. & D. 

28. 

3166. Subsequent insanity. | — Testatrix 

executed a will, ck- thereupon destroyed a former 
will, &. subsequently executed two other wills. 
The last will was propounded, but abandoned. 
A decixM* then issued calling on all parties intert'sted 
to show caus€> why probate of the iustnictions for 
the first w'ill shouUi not be grant^nl ; iS: the ct., 
on proof per 1e.stes that the instTuctions were of 
the sjim(' t»lT(H*te iis the first will, that that will 
Wius t‘xecnted when deceased was sane, but 
destroyaul tk. the other wills executed when insane, 
piHjnounced for the instructions, tS: iH*fu.sed coats 
out of the estiite to persons in di.stribution who 
by interrogatories sot up insanity whtui the first 
W'ill w/LS executx'd. — In the Cioinbi of Hrand 
( 1831), 3 Hag. Ecc. 754 ; 192 E. R. 1333. 

3167. .] — (1) Wlien te.sljitor luis been 

found t>o be of unsound mind under a commission 
of lunjicy, whic'h commission has not been super- 
seded, thi» h‘gal ])resumption is against the validity 
of any testamt* liter y instrument. A. tlie otius of 
proving the .soundness of mind of testator is im- 
posed upon tlie party setting u]> the instrumimt. 

(2) Under such circumstanees it is competent 
tx» the party S4‘tting up a tx'stementary instrument 
tx) maintain eithcu* that< ti^stat'or was always of 
sound mind ; or, that- though lie may have been 
formerly of unsound mind, lie had ctunpJetely 
recovered ; or, that tie* will was wuulc during a 
IiH’iil int^u'val. 

(3) In such a east*, where unsoundness of mind 
has been before prov'ed, tbough pn*viouH <*ireurn- 
staneeH are <‘iititled to some weight, the true 
inquiry is, whdhcr ileeeased testatxir had entirely 
recovered, or was of siuirid mind at the time of 
giving instructions for & the execution of the 
instrurmtut in question. 

(1) A will codicil made* A'. cxi'<ait/cd in sucli 
circumstances, wlien it was clearly ]uovrd that 
at the time of ( heir e\4*<*ut-ion t,he insane delusions 
of Ut.stetx)!’ which exi.steti at th(; lime tlie commis- 
sion of lunacy was issued still continued to exist., 
were held invalid. 'J’he circumstences of the eas** 
being deemexl to b(^ such as to make it essimtial to 
the purposes of justice that tlic; validity of the 
testamentary instruments should he submitted 
to judicial decision, ajiplt s., the exor. A. the jiarties 
interested und<;r the will, W(!re. allowed one set of 
costs between them out of the estatx*, including 
the coste of tlie aiipeal.-- I^RiNHKi* A. East India 
G o. V. Dyck So.mdre (1859), 10 Moo. I*. (I 232 ; 
14 E. R. 480 ; ftulf nom. Dyck Somhre v. Titoup, 
Dea. At Hw. 22 ; Hult nom. East India ik). A: 
PiUNSER V. Dyck Somrrk, 4 W. R. 714, G. 
Annotationa: — A a to (4) Conid. Swiufcn v. Hwinfori (IH.'iO), 1 
8w. & Tr. 28.3. (Jenerally, Mentd. IluKiiimiii v, (Juy 
(1««1), 64 L. T. 778 : In Vie (Jootia o/ CrlpiM>n (IIIJI), 80 
L. J. P. 47 ; bird tj. Keep. [lU18j 2 K. 11. 602. 


propoimdirifr the will wiui bound to 
rebut : — Ileld, : pltf. entitled to coats 
asainst deft. — PuBUc Tiiustkk «. 
ArrcHlsoN (1010), 29 N. Z. L. 11. 431. — 

N.Z. 

k. .) — A next of 

kin who enters a caveat & merely croaa- 
examines the witneas on the other Hide, 
la entitled to an indemnity against 
costa ; bnt if he or ahe goes into a 
aeparate case, 6l makes charges against 
tlie opposite party & fails to establiAb 


those charges, it ia at the peril of cciHts. 
— Kxnny V. Kknny (1808). 31 L. T. 
O. S. 239.— IR. 

PART II. SECT. 20, SUB-SECT. 3.- 
A. (a). 

8163 i. Ge7u:ralraU.]—Ki\ uiiHUCccsHful 
claimant in an inquiry os to the next 
of kin of an intestate will not l»e 
allowed hla costa of the inriulry, 
except where the inveatigation of his 
claim has resulted in a benefit to the 


CHtXitC.— SrilClL V. Donkmcv NU03), 
3 S. 11. N. 8. W. GO ; 20 N. H. W. W. N. 
21.— AUS. 

8163 11. .H The next of kin of 

<]<4ceas(;d, although urisu(Ms;sHfuJ in 
disputing his will, may obtain tboir 
costs out of the estabi If the Judge l*e 
of opinion that th**y were Justified la 
disputing it by reason of circumstances 
of a suspicious cliaracter appearing 
in the castJ.-'I’AIlUBBKY V. illCALY 
(18:i0), 31 Ji. T. O. a, 22.— IR. 

B 2 
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Scd. 20 . — Cofffs of prohafc aciionfi: Suh-sccl. 3, A» 

3168. Doubtful question of law.]- 1'hc will 

of a married woman beinj? propounded by her 
exors., it wa8 opposed by lier Juisband, At a ques- 
tion of domieil was raised upon the pleadings. 
That question was decided in favour of tJie exors., 
Ac the decision was affirmed, upon appeal, by the 
1 louse of liOrds, without costs. The costs of the 
litigation in this ct. w(*re allowed out of the estate, 
on tli(^ ground that the question raised by the 
j)arty opposing was so doubtful that he was 
entitled to have it decided by a competent tribunal. 
-- Koiuns Ac Paxton v. Dolphin (1800), 1 8w. Ac 
Tr. 518 ; Sea. Ac Sm. 159 ; 29 L. J. P. M. Ac A. 
138 ; 1 L. T. .300 ; 24 J. P. 87 ; 8 W. 11. 177 ; 
104 E. K. 840. 

3169. Whether document testa- 

mentary.] — THoTiNcuopr Ac Clarke v. Lashmar, 
No. 1054, aide, 

3170. Person entitled to administra- 

tion with will.] — Jn the Estate of Poolk, Poole v. 
Pooi.E, No. 904 , ayde, 

3171. Domicil of testator doubtful.] — 

(1) P.., a Scotsman by birth, resided in .lersey for 
twenty-four years pre(;eding his d(‘C(!ase. lie look 
oe.(tasional excursions to his nativfi i)lae(^ in 8(;ot- 
land Ac elsewhere. Two of his children had died 
in J^^raiuM*, Ac he caus(5d tlieir rcuuains tcj be dis- 
interred ^ buri(M] in .Jersey. It was ])roved that 
he e.ontein plated being bii!i(‘d there himself. He 
had been in India in early lif(5 in the s(;rviee of the 
late. East India Co. Ih^ went to Scotland a short 
tinu* pr(iviously to his d(‘ath, but there was no 
])roof of any intention to 1 ’etui‘n Ac resides tlierc^ : — 
Jlvld : in th(i circumstanct^s, A:- particularly as to 
ihe length of his r(‘sid(‘nce in .lersey previously t-o 
his death, ho had obtaine<l a domicil in .Jersey. 

(2) Cosl-s of the inquiry w(‘re ordorcul to be paid 
out of the general estate. — llAi.DANE v. E(’KF0RI> 
(1899), L. U. 8 Eq. (531 ; 21 E. T. 87 ; 17 VV. K. 
10,59. 

Aniiotalioiis : — As in (1) Refd. LeuprlaH v. Doug'luK, PoukIhh 

r. WclmtAT (1 H7 1 ), L. R.. 1 2 Kq. (»1 7 ; l)oiu'C‘t r. ( iuofjrheRTun 

(187S), 1) Ch. 1). 441 ; Wiiiaiis r. A.-d., 1 11)04) A. V, 287. 

Suspicious conduct of testator.] Sec Sub- 

S(*ct. 3, A. (5), post. 

.. — Suspicious conduct of other parties.] Sec 

Sub-sect. 3, A. (c), post. 

.]— Ncc, alsOf Sub-.s(»ct. 4, A., post. 

3172. Where court pronounces against will - 
Proceedings by next of kin -Though not entitled 
to administration.] — Tho widow of deceas(*d pro- 
pounded a will, by which she was n])j»ointed soh? 
(‘xtrix. Ac universal legat/CM*. One of the next of 
kin oi)posed on the ground of incapacity, Ac upon 
that issue the ct. i)ronounced against tlu* will, 
but-, in the special circumstanct's of the case, 
declined t/O condemn the widow in costa i—IJvtd: 
the next of kin, although not entitled to adminis- 


3169 1. Whui circumsiatu'i's justify 
inquiry — Doubtful Qursiion of law — 
Wnet/ur di>cumeni tvsiammUiry .] — 

Where un action Ib brought to tent tho 
validity of a will in which all the IicIih 
of an oBtatc aiv Inteivstcd, the cohIh of 
such action Bhould not be borne solely 
by the losing party in the suit, but tho 
eoHts of both parties should be a charge 
on ilio estaU^ — Z ink r. Zink 
U N. S. It. (2 Old.) 175.~CAN. 

8169 ii. .] — In an action 

against exors. involving tho const ruc- 
tion of a will, where pltf. succc'cded us 
to part of her oloitn A: failed us to 
another i»art. the costs of both parties 
w'd-o oraered to bo paid out of the 
estate. — W iujams v. TnuasTON ( 1 889), 
21 N. 8. h. (9 R. A: U.) 3.'^.7.- CAN. 


tration, was entitled to his costs out of the estate. — 
Critchell V. Critchell (1863), 3 Sw. Afc Tr. 41 ; 
32 L. J. P. M. Ac A. 108 ; 8 L. T. 173 ; 11 W. R. 
401 ; 164 E. R. 1187. 

.] — Ncc, also, Nos. 3110-3113, 3115, ante. 

3173. Exceptions to rule — Costs of unsuccessful 
ones excluded.] — Levy v. Leo, No. 3163, ante. 

3 i 74 ., If pleaded without justification.] 

— Oldcorn V. Tenniswood, No. 3164, ante. 

(b) LUiyation caused by Testator. 

3175. General rule.] — In considering the question 
of coats in probate causes, the ct. will be guided 
by the two following rules : (a) if the cause of 
litigation takes its origin in the fault of testator, or 
of those interested in the residue, the costs may 
proi)erly be paid out of the estate ; {b) if there be 
a sufficient Ac reasonable ground, looking to the 
knowledge Ac means of knowledge of the opposing 
I)arty, to question either the execution of the will 
or ihe capacity of testator, or to put forward a 
charge of undue influence or fraud, the losing 
party may properly be relieved from the costs of 
ins successful opponent. 

In the present case, ihe ct. holding that the 
misconduct of the residuary legatee gave ihe next 
of kin a reasonable ground for litigation, ordered 
th(‘ir costs to be paid out of the estate, thougli 
they had failed to i)rove, inter alia, a plea of undue 
influence. — Mitchell Ac Mitchet.l v. Hard Ac 
Kingwell (1863), 3 Sw. Ac Tr. 275 ; 33 L. .1. P. M. 
Ac A. 7; 9 L. T. 491 ; 28 J. P. 104; 10 .7ur. N. 8. 
51 ; 12 W. R. 255 ; 164 E. K. 1280. 

Annotations : — Refd. DaviK v. Gregory (187.3), 28 L. T. 2.39 ; 

Jn the ICstatc of ORineiit, Child Ac Jarviw r. OKiiieiii, [1914] 

V. 129. 

3176. .] — IIooton V. Dennet, No. 1211, 

arde. 

3177. Pleas for which no evidence offered 

excepted.] — Testator before ihe execution of his 
last will Ac tt^siament, made another will, the 
existence of wdiich was not so favourable to his 
wife, but concealed the fa(;t from lier. Probate 
of his last will was opposed unsuccessfully by his 
next of kin, but the ct. held that tesstator’s conduct 
lind conduced to ihe litigation, Ac granted them 
costs out of the (‘state. Deft, pleaded fraud Ac 
undue influ(*nee, but olTerod no (widemee in support 
of ih(^ pl(‘as. The (’t., to mark its sense of this 
impropriety, ordered that dt*fts. should pay what- 
(‘ver costs pltf. had incurred in meeting these 
])l(‘as. — Du Boison v. Maxw^ell (1873), 28 L. T. 
369 ; 37 J. P. 328 ; 21 W. R. 575. 

3178. .] — Spiers v. English, No. 3120, 

ante. 

3179. Will to be kept secret — During existence of 
life estate.] — Testator desired that Ids will should 
not be i)roducod until afLu’ the death of his 
mother, who had a life interest in the estate of 
which it disposed. Nine years after his death the 

Nkwcombe r. Evans (1918), 43 O. L. R. 

1.- CAN. 

3175 iii. .]— In a suit between 

claimanU under a will Ac an InconsiMtent 
deed executed by testator : — Held : 
costs were not to be paid out of tho 
on the ground that the diltieiilty 
was created by testator, but weiv 
siibiect to the ordinary rule in advei-se 
suits. — I rwin v. Rouers (1848), 12 
1. Ky. R. 169.— IR. 

1. Stale in uhich papers left 
by testator — Irregular aUestatioti — 
Technical irregularity.] — Where an 
exor. propounds a will botid fide, which 
is defeated by a techni(;al inaccuracy 
us to execution, not apparent on the 
fact! of it, he will be entitled to costs 


PART II. SECT. 20, SUB-SECT. 3.— 
A. (b). 

3175 i. (General rule.] — When' aeon- 
test ov<“r n will is caused by some act of 
testator, costs will be allowed to all 
ptirtit's out of t he corpus of t lie estate. — 
Jie Kidney’s Will 0896). 33 N. R. R. 
9. — GAN, 

3175 ii. .1 — Where the circum- 
stances of the east* make it one of thoso 
in which the cunsclenct* of tlie ct, can- 
not be satisfied as to the validity of 
the will until all available evidence, 
material to the issues ladwiHUi the 
parties, have Imhui adduced A: pltf.’s 
claim is well prtived : — Held: ueft.’s 
costs of liti^tion A: appeal should be 
paid out oi the estate of testator. — 
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exor. produced it iu order to pi'evont the property 
from being sold, & prayed for probate. The next { 
of kin opposed it unsuccessfully, & the ct. refused 
to condemn the next of kin in the costs of the 
opposition on the ground that the conduct of I 
testator in desiring that it should bo concealed had 
given a reasonable ground for suspicion of its 
validity. — E mberley v , Tkevaxion (18(50), 20 
L. ,T. P. M. iV: A. 143 ; 21 J. P. (531. 

3180. State In which papers left by testator.]-- 
Smyth r. Wilson, No. 3133, anfr. 

3181. Will torn by testator — No intention 

to revoke.] — Testator, after having signed a 
inentary paper as his will, directed a ])revious will 
1;0 be brought to him, & after reading it over said 
“ it’s no use keeping tliis now 1 have another,” A 
tore it in pieces & burnt it. Prt)bate of t hc‘ latU‘r 
testamentary paper was opposed, a suit was in- 
stituted, A afti*r a trial the ct. pronounced against 
it. A draft of the destroyed will was then pio- 
)>ounded, &; i)robate was opposed on the groiiml 
tliat the will had been revoki'd in the manner 
]>rescrib(‘d by Wills Act, 1837 (c. 2(1), s. 2(1. No 
allegation was contained in the pleading, A no 1 
evideuc(' was laid before the ct. as to th<* ground 
of the deci.sion in the previous suit: Held: as 
the act f»f destruction uas done by d(‘C«‘ased, in‘t 
with the int<*ntion of ac<‘omj»lishing the revocation, 
but because he imagined it liad already been 
accomplished, it did not revoke th<* will. The ct. 
decHM'd probate of the draft. I’lider the very 
peculiar circuiiistaiK'es of the? t ase the co.sts of all ' 
parties were allowed out tlie estah*. (’laukson 

V . (Jlahkson (18(52), 2 S\v. A Tr. 1517 ; 31 h. .1. 

P. M. A A. 1 13 ; (5 I.. T. ri(l(5 ; 2(5 .1. P. (531 ; Id I 

W. H. 781 ; 1(51 K. U. 1(1(10. 

.i niuttniiim : - ReW. HcanKlry r. Lnc< y ( 1 SKT). (57 I^. ,1. I’. 55. ». J 

3182. - Irregular attestation Signatures on 

separate piece of paper.] — Where the signature of 
t <•>(.!( or A of the att^*sting witnesses was iiunh* 
not on tlM‘ pajier on which tlu^ will was writUni 
but on a piece of j)ap(*r which bad been atta<’lic*d 
to tin* paper oil which the will was w'riti<*n 
Jlrld : a good eAeciition, within 15 A 1(5 \'ict. c. 21, ! 
s. 1 . i 

This is a ca.se in wliieli the costs of both parties j 
iiiu.st he i»ai(l out of tin* estate (( 'kksswki.l, .1.). 
(’ooiv liA.MmoUT (18(53), 3 Sw'. A Tr. 1(5; 32 
h. .1. P. M. A A. U3 ; 8 P. T. 211; 27 ,1. P. 37(5 ; 

(1 .Fur. N. S. 258 ; 1 1 W. U. -101 ; 1(51 E. It. I I80. 

.1 Huntnlmn Reid. 7 h i/n (t'nndM of Wchf iie j., j. 

1*. M. A' A. 1S2. 

3183. - — Will ambiguous.] - In /Ac (Innds (if 
(5oLLi:rr (1857), Ilea. A Sw. 271 ; 28 J,. '\\ (). S. 
27(5; 3 .Fur. N. S. 72 ; 5 W. P. 251 ; 1(51 K. P. 
571. 

Annotulion : tf(»otd. Av J'uncljunl (Ib7‘J), J:. *1 I’. A: O. I 

:5G1>. 

3184 - "If upon th<* faii* of a U'.sla- 

nientary docunamt A the facts kiiow'u t<# (/<;Htatri\ 
at the time of its exi*cution, it is doubtful whether 
P‘.stiitrix intended alt.(»gethor rt.!Voke a former 
will, the <-t. will admit partil eviilence to a.scertiiin 
the intention. In such a case the douFjts liaving | 


b(*en caused by the condition in w'hicli ti'stairix 
had left her testamentary papers, the ct, allowed 
the costs of all parties out of the estate, including, 
besides the costs of the oxors. propounding tlic 
former will, the costs of legatees named in it. — 
Jenneu r. Ffincu (1879), 5 P. 1). 10(5 ; 49 L. J. P. 
25 ; 42 L. T. 327 ; 28 W. U. 520. 

.laaaAi/ioiui Mentd. Waiiu'wHght r. Waincwriglit (181M), 
71 L. T. ; CJUlelu'stcr r. ll8i(r») P. 18(5 ; 

TowiiHcnd r. Moon*, llKOr*] 1*. (50 ; In //ic tlvUiic of Hryan, 
UU071 r. 1 

3185. .] -(1) The ct. refused to 

voke pixibate in common form of the last will of a 
testatrix for the purpose of incorporating in a new 
grant of jirobate a clause in an earlier will, being 
of opinion that tlu*re was no latent ambiguity in 
tlie language of the last w’ill. 

(2) The ct., being of opinion that the litigation 
had been biought about through testatrix hemelf, 
allow’eil the costs of all jiarties out of the estate*. - 
Paton r. OuMKUoi), [1892] P. 247 ; (51 P. ,1. J*. 120 ; 
(5(5 P. T. 381. 

3186. - Will found crumpled AfFldavits of 
attesting witnesses required - Will held invalid. j 

'J'estator died, leaving a holograph will, which 
contained a full alteNtation clause. After bis 
death the rt*gistrar r(‘i(uired, owing to tlii^ crumpled 
state of the (|(Kumen(. (ba( (he attesting wil nesses 
should niakc‘ allidavits, A upon these being tiled 
it app<‘are<l that, upon the day when the will W'as 
e\ecnP‘d, U*.st.ator pnnluci*(l tfi(* iloeument. to the 
lirst witness saying il was his will, A asking him 
sign it as a. wit ni‘Hs. H'estator said he had 
already signed it., A he point 4 *d to the place, at 
the hM)t of tie* alt4*station clause, W'lien* witness 
was to wriP* his name. The witness having done 
this, was asked by the U‘stat/or wlu‘re his son 
Pharie.s was. A \vitn(‘ss wt‘nt Pi fetch the latpT 
at. testa Pu's re4(Uest. When ('harles caine up- 
stairs t«*stator reijuested him l-o wit-ness his will, 
saying that his father A Iw himself hail already 
sigin'd if. ('haih-s then allixed his nanut in the 
pres4*in e of his fatJier A of f-estator : Jlctd : 
(1) t in* 4 Videnci5 of tlie t wo attirsting w'il ne.SHeH 
wMs pH) I’lear for the, pr(‘siimption of law. Omnia 
ftnvstannntur riic vsso. nrht^ Pi prevail, A the will 
iii’ist 1 m* pronounced against on tlie grounil that 
it was not execut4*<l in a<*cordance wit.h the pro- 
visions of the Wills Act; (2) this was a c/usi; in 
wliicli the costs of both parties should he orde.re.il 
t.o Im* j)ai(l out of the (*Htat.<'. WvA'rr (». Hkhuy, 
(1893) P. 5; (52 J.. .1. P. 28; (58 P. T. 11(5; 9 
r. P. H. 3(5 ; 1 It. 1(52. 

Annntations : J'tfo ( I ) Mentd. Diiyiiimi r. Dii.mmuii (I KIM), 
71 L. T. (51)J» ; Briiwii r. Skmew, H'.arJJ T. a ; NVIutliig r. 
Turner (PJ0:5), Mil J.. 'J’. 71. 

3187. Testamentary capacity of testator doubt- 
ful.i A caveat having been (;nP:r<al, A a suit 
instiluP d in the Prerogative (3.., P) oppose prohaP) 
of a will, on the alleged ground of its liaving been 
obtained by frainl, A undue iniluence, wlieii the 
P»staP>r was nf>t of sullicient P‘Htanu;ntary 
captwity, judgment was givc*n in favour of the 
will, A tin* jiarth s ojiposiug it were con(h*iimed in 


ouf nf tiu' - /if Hit II I If w \fii/s 

Will ( 1s7kl -I V. L. K. :f7. - AUS. 

m. - -- I^icr null nnbficqornttit 

f'tnud — Jufl/rnnitu for fanner fxcruhtr,] 
— 11. proved a will aMextrix.,A: a NubHe- 
qio'iil mil found dated abouf a 

lime wiieii t4*stat4ir \va.H in a i\e;tk .state 
of health both jdO'.ie.il A: mental. A 
Huil \va** bnm;;ht b> S,, e\or. in the 
laU r i\ill, aifuiii-t 11. to h« t aside the 
flrtjt 4: estabh*'h th* neeoiid will, whudi 
vra.^ aucces.sful, 4* in whnh H. was 
ordereil to pay eo-ij< : -Held: that 
II., in au action for an aocoiiiit having 
a fair qucdtion fur litigaliou in eu- 


! <leai oiirifig to uphold (h«* hist will, waH 
1 entiUe<i to eimlM out <if tin* <*rttal4'. - 
1 Hill r. Hill (J8Hlh 0 U. It. 211. — 
j CAN. 

I 3187 1. TeHtnmeuluru rajmrily of 
I tnfUtbtr duuldfnl.l - - 'I'eaUitm' died 
! posHCMM'd of a large fortune, 6l by his 
w'iJJ, eM-eiib'd in left hia wife il'i 

I a we4*k A; a h<*lJ.se to t»e foi-fidti-d if i lie 
' married again or took to liv«; with to r 
I any relatiouH or person other than hi r | 
I children &: N«'r\anlH:- Utld : this wa.*' ! 
I riiitllcieiit to jiiMiify u hint to jiii|Iimi: j 
into the tcHlatiir’H cupa<‘ity, tc deft, 
entitled to coata out of the cbtutc. — I 


Him/W'.v r. Ml K.Miei; ( 181)0), 1 1 N. .8. W. 
K(j. 131.— AUS. 

3187 ii. ' —.1 .\euvoaLor agaliiht a 

grant of probate; of a teatalor who 
bulTered at the time, of execution fiom 
deliihioiiH not afleitlmg hi» teHUnneiitui y 
eupacity, will not be allowed IiIh euata 
of uiiMieceahfiilly opjioalng (be, grant 
where the ct. is not aatiailed that the 
aitrt or eondiiet of Uaitator led the 
(,avealor into at least an hoficHt doubt 
w'hethi r terfaioi wan of aound He 
dlspohiiig mind. Clahkb n. (’larkk 
( 1001). 1 .8. It. N. 8. W. 2.0.— AUS. 

3187 iii. .J — Upon proof iuuolcinu 



262 


Executors and Administrators. 


SccL 20. — CosIh of prohatc actions: Sub-secU 3, A. 
(hh (c)<&:{d),] 

costs ; — Held : the judgment admitting the pro- 
bate ought to be affirmed, but that, as the circum- 
stances of the case warranted the caveat & pro- 
ceedings taken, pltfs. below ought not to have been 
condemned in costs, wiiich were ordered to be 
paid out of the estate, but no order made respecting 
the costs of the appeal. — ^Armstrong v. Huddle- 
ston (1837), 1 Moo. P. C. 0. 478 ; 12 E. R. 896. 

AnnoMiona : — Consd. Stnltzu. Schoofile (185.‘i), 20 L. T. O.S. 

183 ; Swlnfen v, SwJafou (1850), 1 Sw. & Tr. 283. 

3188. .] — ^Bannatyne & Bannatynb v. 

Bannatyne, No. 3121, ante, 

3189. .] — (1) The costs of an unsuccessful 

opposition to a will must be paid out of the estate 
in cases where testator, by his own conduct, & 
habits, & mode of life, has given the opponents 
of the will reasonable ground for questioning his 
testamentary capacity. 

(2) In cases where neither testator by his own 
conduct, nor the exors. or persons interested under 
the will by their conduct, have brought about the 
litigation as to its validity, but the opponents of 
the will, after due inquiry into the facts, enter- 
tahie.d a bond fide belief in the existence of a state 
of things which, if it did exist, would justify the 
litigation, & the oi)j)osition is unsuccessful, each 
party must pay liis own costs. — Davies v, G iieoory 
(1873), L. K. 3 P. Sl J). 28 ; 42 L. .T. P. & M. 33 ; 
28 L. T. 239 ; 37 3. P. 279 ; 21 W. R. 462. 

Annotations: — As to (1) Folld. Hoc v. Nix, fl893J P. 55; 

Drown r. J’onii (1895), 12 T. L. 11. 49. As to (2) Folld. 

JUoha.rtlHon v. Wood (1901), 45 Sol. Jo. 380. GanerallUt 

Gonad. Dniwning v, Moet yn, PluiiiiiHir liitorvcniiig (1897), 

GO L. J. P. 37. 

3190. .] — In an action to obtain probate of 

tlie will of a lunatic so found by inquisition, two 
of her next of kin opposed probatt^ on the ground 
of her insanity at the dat(i of the will. 

The jury having found for the will, prtibate of 
it was granU'.d & the ct,, on the a.uthority of 
Davies V. Gregory y No. 31 S9, anlCy allowed the costs 
(3f all ]Mirties out of the estate.' -ItoE v. NiX, 
[1893] P. 55 ; 62 D. J. P. 36 ; 68 L. T. 26 ; 1 R. 
472. 

Annotation .•-•Refd. llrown r. IVmn (1895), 12 T. L. 11. 40. 

3191. .] — It was the conduct of testator 

himself which had be(*n the cause of this litigation, 

under tin? circumstanci?s of testator’s nuuital 
condition, it became ni'ccssary to take tlic; opinion 
of the ct. on the will (Gohell Barnes, J.). — 
Brown r. Penn (1895), 12 T. 1^. R. 16. 

3192. .] — Browning r. W(.»styn, No. .3123, 

ante, 

3193. Conduct of testator pointing to undue 
influence — Will In favour of strangers — Next of kin 
denied access.] — Testatrix during lier last- illnt*ss 
made a will in favour of two jausous who were 
strangers in blood. Tlie will was in acccu’dance 
with lier previously expressed intentions, but the 
instructions for it were gi\en to the persons 
inUjrestcd under it when no one else was present, 
& it was not read o\'er to her, & its ct>nt'ents were 
not distinctly explained tni lier before or at the 
time of the execution. Her next of kin were 
denied access U) lier during her illness ; — Held : 
11101*0 was evidence that lestat rix knew & approved 
of the contents of the will, & it was lu’onounced for, 
but the costs of the unsucciessful opposition of the 
next of kin waut? allowed out of the estate. — 
(looDA(3tE r. Smith (1867), D. H, I I*. & 1>. 359; 
30 1.. 3, P. A M. 43 ; 15 D. T. 511 ; 31 J. P. 152 ; 
15 W. R. 561. 


3194. .] — The ct. allowed costs out of the 

estate to the unsuccessful opponent of a will, 
although he had pleaded undue influence & fraud, 
being of opinion that the mode in which testator 
had executed the will & the conduct of the persons 
beneficially interested under it had reasonably 
excited doubt & suspicion, &> justified those pleas. 
— Orton v. Smith (1873), L. R. 3 P. & D. 23 ; 
42 L. J. P. & M. 60 ; 28 L. T. 712 ; 37 J. P. 
603. 

AnnoUxtiona : — Apld. Shortman v. Shortman (1892), G7 

L. T. 717. Folld. Wilson r. Bassil, [1903] P. 239. Reid. 

Spiers v. English, [1907] P. 122. 

3195. .] — (1) In a case where a will was 

opposed upon various grounds but mainly upon 
an allegation of undue influence, the ct. found that 
the defence had not succeeded, dfc pronounced for 
the will, but flnding, also, as a fact, that testator’s 
duplicity had let to the litigation, the ct. gave the 
costs of all parties out of the estate. 

(2) Pltfs., as exors., propounded a will, probate 
of which was opposed upon various grounds, the 
principal of which was undue influence. A large 
body of evidence was called on behalf of deft, 
to prove that testator, within a few days of the 
making of the will, had repeatedly expressed 
unhappiness at having made the will, & giving as 
his reason for having done so, that he had been 
forced to do it. At a subsequent period, when 
taxed with having made such statements, testator 
said that lie was continually being bothered about 
having made the will, & that he said what he did 
at those times for peace & quietness. The ct. 
found as a fact that testator’s duplicity had led 
to the litigation, that the statements of dis- 
satisfaction on his part, spoken to by the witnesses 
for the dofts., liad, in fact, been made by him. 
The ct. came to the conclusion that the plea of 
undue influence was not established, & that 
pltfs. were entitled to probate of the bust will of 
deceased propounded by them, but as testator]s 
own conduct had mainly brought about this 
litigation, deft, was entitled to his costs out of 
the estate. — C ousins v, Tubb (1891), 05 L. T. 
716. 

3196. .] — The widow of testator propounded 

his last will which was disputed, upon the ground 
of tx'stamentary incapaeily, by deft., his brother, 
who also pleaded that it was obtained by the 
undue influence of the widow, A counterclaimed 
probate of the earlier will. TJie ct. found for 
])ltf., tlie Avidow, upon hotii issues, & pronounced 
for the last will, but being of opinion that there 
wtTe reasonable grounds for the litigation, k, there 
being evidence of certain (‘xpressions used by the 
widow just prior to the making of the wdll, upon 
which the ])lea of undue influence appeared to have 
bei*n founded, the ct., upon the authority of 
Orion V. Smithy No. 3194, antCy allowed costs of 
both parties out of the estate. — S hortman v. 
Shortman (1892), 67 L. T. 717 ; 1 R. 405. 

3197. .] — If the mode in which testator has 

executed his will raist's in the minds of those who 
are interesU^d in contesting it reasonable grounds 
for suspicion, & really give rise to Utigation ensuing 
thereon, the ct. is justified in the exercise of its 
discretion, in ordering the costs of both pltf. k 
deft, to be paid out of the estate, notwithstanding 
the fact that undue influence has been pleaded, 
but not pix)vod. — Williams r. Ookku (1892), 67 
L. T. 626. 

3198. .]— WiKSON r. Bassil. No. 3218, 

post. 


form of the due execution of a will i Itt Ui : didt. not liable for cobU, the FeKKi>:tfTi7. SI'Kakb (1910). 13 W. L. H. 

the meutal oompetence of testator, | trial Judge considering there w^ere 45. — CAN. 
the will was admitted to orobato : — i grounds lor onnosing the will. — 
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(c) Liiigaiion caused by Executor or Parties 
iiUeresied under Will, 

3199. Delay in proving will — ^Delay by executor 
—Costs of next of kin.]— Where the exor. & general 
i^duary legatee allowed the mother & next of 
km of testratrix, who had a jointui-e out of the 
lands, to enjoy the whole prtifits thereof for her 
life, & did not prove the wiU, & the mother took 
out letters of administration, to her daughtor as to 
an intestate— in a suit to prove that will aftor the 
death of the mother :—Hcld : the next of kin of 
testatrix wore entitled to their costs of seeing it 
formally proved. — Giles r. Dickenson (1801), 
4 L. T. 810. 

3200. Will not produced by residuary legatee 

— Until after administration granted — Costs of 
next of kin.] — After a next of kin had taken out 
admimstration, a will Wiis propouiidcHl by one of 
the residuary legatoes. Tlio ct. pronounced for 
the will, but alJowt^d the costs of th(* next of kin 
in obtaining administration, & in putting the 
residuary Ii gatec upon proof in solemn form, out 
of the estate, as the residuary legatee did not pro- 
duce the will until after administration had been 
token out, & several months afb*r tt'st/itor’s 
death.— S mith r. Smith (1805), 4 Sw. k. Tr. :i ; 
34 li. .J. 1‘. M. & A. 57 ; 23 J. J*. 1 13 ; 11 Jur. X. S. 
143; 13 W. K. 501 ; 101 K. It. 1115. 

3201. Misconduct of parties setting up the will — 
Costs of unsuccessful opponents.] — 'PJe* costs of an 
unsuccessful opposition of a will were allowed out 
of the cst^ite, on the ground that the misconduct 
of those interesU'd in setting up the will had given 
reiusouablo ground for the litigatiiin. —Williams 
r. llENEiiY (1801), 3 Sw. k Tr. 171 ; 33 Ti. J. 1*. M. 
& A. 110; 28 J. P. 507; 12 W. P. 1015; 101 
K. Ji. 1358. 

3202. Litigation initiated by residuary legatees.] 

--Mitchell k MrnuiELii r. (iaud k Kinowell, 
No. 3175, ante, 

3203. .]— SriEiLS r. Knolish, No. 3120, 

ante. 

3204. Party alleging undue execution, incapacity, 
fraud or undue influence -Will upheld.]— Guo vk r. 

Young, No, 3130, ante. 

3205. .] — The will of an aged k 

iiilirm woman w.is drawn up by her nephew, In^r 
medical atUmdaut. lly it he took the whole of 
her i)roperty, save £100 given U) his sisU-r. lie 
alone depo.seil to deceast'd’s knowledge of the 
contents of the will. The will was, Jiowever, 
signed by deceased in the prt‘8(mce of witnesses : — 
Held : such will was entitled to probate, k the 
party opposing it wfis nf»t entitled to her costs. 

Svniblc : if a case is argued, it may induce the 


ct. to refuse costs out of the estate. — U bece r. 
Pressby (1850), 2 Jur. N. S. 380. 

3208. Allegations unjustified.]— 

Broaj>bbnt r. IIuoiibs, No. 3217, poM. 

3207. Allegation Justified — Conduct 

of parties.] — Hooton v. Dennep, No. 1211, ante. 

3208. .] — OuTON r. Smith, 

No. 3131, atU<\ 

3209. Conduct of testator.] — 

Obton v. S.MITH, No. 3131, ante. 

3210. .] — PousiNs V. Tlhb, 

No. 3135, ante. 

3211. .] -Shohtman V. 

SilORTMAN, No. 3130, ante. 

3212. -.] -WlLLlAMri V, 

CuKKH, No. 3137, ante. 

3213. Circumstances giving rise 

to suspicion.] — Wll>5GN V. 11.\SSIL, No. 3218, poftt. 

What are eirciimsianct's giving rise to suspicion, 
sec Sect. 3, sub-sect. 7, ante. 

3214. Circumstances Justifying proof 

in solemn form —Unknown to party opposing will — 
Failure to make Inquiries.] —Seaton r. Si'uucii, 
No. 32 10, post. 

3215. Costs of pleas on which unsuc- 

cessful.] — JjEVY r. Leo, No. 3103, ante. 

3216. .] -Oi.iM'oKN V. TENNib- 

Wt»oi), No. 3101, ante. 

Nfr. generally. Sect. 3, Hub-st*(ds. 5 k 0, ante. 

(d) Other Cases, 

3217. Conduct of action -Unfounded charges — 
Unnecessary lnterrogatorles.| — (I ) l>eeeaHed exe- 
eutod a will k eodi(‘il in 1820 k another will k 
eoilicil in 1830 A. a settlement in 1831. 3'hn llrst 
will WiirS dt‘8troytMl, the lat^T will k codicil were 
m)t foHh(‘oming k the ct. held that they must be 
preHunu‘d t/o liavt» Ixmui destroyiHl k that the 
settlement was int^uided as a siihstitution for thle 
codicil k pron()unc(*d for an inU^stacy. 

(2) Hostility in conducting a suit unfounded 
charges A unmjcc'Hsary int^Trogatorii's, avu a ground 
for refusing costs out of the c^staUs especially 
where those costs would in elTe(4/ fall upon minors 
no parties to Ukj expense. 

(3) 'rho ct. never forces a joint administration. 

(1) As between sisters the i*lder cadvris paribns 

lias a slight preferencfj. 

(5) On the ap[)li(;atir)n (jf a next of kin the 
sureties will be recpiired U) justify in respect of the 
share of tlie party excludfsl from the administra- 
tion. — CopriN V. Dillon (1832), 4 Hag. Ecc. 301; 
102 E. K. 1178. 

3218. Unfounded opposition.] — In deciding 

whether the costs of the uriHuccessful party should 


PART 11. SECT. 20, SUB-SECT. 3.- 
A. (c). 

3206 i. Party alleging undue cxceu 
tUm, incapcirity, fraud or undue in/tuenr 
— WiU upheld — AlUgaiione unjueiififd. 
— As pltf. knew of biM wIIo’h intonLloi 
U» leave him little or nothing, 6c hat 
attacked tho will & made cruel 6 
bai^cletM accuHatlojiR, he nhould not lx 
allowed hia ooHta out of the oatatc 
but the exor». ahould have their voht 
UM botwoen solicitor 6c client out of tin 
(Mitate. — M oohcroft v. Simcson ( 1921 ) 
64 1). L. K. 231 ; 60 O. L. U. 148.- 
CAN. 


3206 ii. — .) — Where 

the oetatu is small, 6c fraud Sc undue 
inUuenoe have Ikhsu pleadotJ in oppud- 
tion to a will, which is establishtHl on 
the evidence of the party support tnir 
it. though parts of the case were 
suspicious : — //eld : the party failing 
was excused from paying ckwts, but 
did not get costs out of the c‘HtaU^ — 
Fi.n.v V. (jOUUas (1861), 11 L. T. 
148.— IR. 


PART II. SECT. 20, SUB-SECT. 3.— 
A. (d). 

n. Conrluct of aciUm — Againnl in^ 
tercet. I — Where pltf. claiming under a 
will, insisted on a c<itistruction wtiicli 
w'us decided against her, whereby her 
claim was considerably reduced, sbo 
was, nevertheless, in the circumst.anrM!‘S 
of the case : — //e.ld : entitled U) costs. 
— (ioi.nsMiTii V. Golommitii (1870), 17 
Gr. 213.— CAN. 

o. Inability of unsucceegful party 
to pay .] — Costs of opposing an un- 
Huccf'Hsful appeal from a judgment 
establishing a will 6c codicil wore 
ordered to paid to resps., who wero 
the exors., 6c certain legatfS'S, out of 
the fsslato in tho event of their not 
toiiig able to make them out ut 
appet. — He Cassik, Toiointo Oknkiiai. 
Tkus'i's fJfi. r. Allkn (ImuT), 17 1*. It. 
402.- CAN. 

p. .J-- Where pltf. lunl not 

good grounds for bringing an action 
on tho ground of testator’s testa- 


iiKtiilury ineapiic.ity, wiui not allowed 
Ills costs out of tlie estate 6f tlio costs 
of deft., awarded against pltf. wore 
ordered to be paid out of the est^ito, 
upon its being shown on u suliscuiuent 
applicaliun that pltf. was uuable to 
pay them. - EnoKooMiiic v. Edok- 
r.'OMBE (1890), 14 N. Z. L. U. 661.— 
N.Z. 

q. CftslH of appeal — Where, v^ill 
eci aeide.j — Gn appeal from decrwi of 
probate court setting aside will, costs 
were directed to be paid out of (»Htato. - 
fie Pink’s Khtatk (1878), 12 N. ti. It. 
(3 it. 6c C.) 307.— (3AN. 

y, f/ne parly nrling for aU 

rrediUtrs.] - 'i'he resps. to uppeitl. I*elrig 
the parties having the euriiuge of the 
pnK;eedliigM in the masbu-'s ofllec 6c 
supporting till) judgment of the master 
for the general heuetlt of the creditors, 
of whom t.liey w'ere one, shoulii be 
reiiiii>iirs<5d tiie costs of the appliealioii 
out of the estate, but not s<i as to 
prejudice tho rights of tho applt. — 
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Sect, 20. — Costs of probate actions: Sub-sect, 3, A» 
id ), B , ; sub-sect. 4, ^.] 

be paid out of the estate or not, the ct. will be 
guided by the opinion of the judge before whom 
the issues were tried. When the opposition is 
groundless, the unsuccessful opponent of a will, 
who has i)leaded the incapacity of testator, will 
be condemned in costs, although he may have 
acted bond fide . — West v. Goodrick (1801), 31 
L. J. V. M. & A. 30 ; 26 J. P. 67. 

3219. Omission from aflldavit of scripts.] — 

U''ho omission to annex to, or mention in the 
afli davit of scripts, the instruments for a will, is 
no ground for allowing out of the estate the costs 
of an unsuccessful ox)poRition to the will, if such 
opposition is not founded on the absence of in- 
structions. — Foxwell V. Poole (1862), 3 Sw. & 
Tr. 5 ; 32 1.. J. P. M. & A. 8 ; 7 L. ^r. 757 ; 27 
J. P. 67 ; 1 1 W. K. 32 ; 164 E. R. 1172. 

3220. Appeal abandoned — Death of appellant.] — 
Where a will is pronounced for, & the party 
opposing apj)eals, but afU^rwards the appeal is 
abandoned, At the- cause is remitted, the ct. to 
which it is remitted cannot, at prayer of the 
representative of applt-., wlio had died, decree his 
<!ost8 out of tJie (‘st ate, not prayed before the appeal 
was asseited. The party opposing the will being 
dead, tlu; cl. cannot decree his costs out of the 
estate*. — HoHTON 1 ?, WiLMOT (1842), 3 Curt. 52 ; 

1 Notes of CaH(‘R, 311 ; 163 E. R. 652. 

AniwUiiion Reid. Major v. KniKlit (184G), i Notes of 

Chhlh, OGl. 

3221. Inability of unsuccessful party to pay — 
Suit for revocation of probate.] — C ross v. Cross, 
No. 1191, atiic. 

3222. After estate distributed — Share of unpaid 
residuary legatees paid into court.] — Where exors. 
paid r(‘sidue into tlui bank to the credit of infants, 
& subseciuently iruunTcd costs in the Probate 
(M.., re]>aynu‘nt was allowed to them on petition 
out- of the fund so iiaid in . — Rc Blight (1873), 
21 W. R. 573. 

3223. Costs of appeal.]— AuMSTUoNci v, Uud- 
DLKSTON, No. 3187, a7iie. 

li. Form and Effect of Order. 

See R. S. C., Ord. 05, r. 14 n. 

3224. Whether real estate liable — Testator dying 
before 1898.1— -Young v. Bendy (1867), 1.. R. 1 
P. Ac 1). 314 ; Cjiautku r. Charter (1876), 3 
Ch. 1). 218; Jie Pim(M5, Williams v, Jenkins 
(1880), 31 Ch. 1). 485 ; Rc Morgan, Iliu. v. 
Williams, [1890J W. N. 125 ; Rc 1*iunce, Godwin 
V. Prince, [1898] 2 Ch. 225. 

3225. Jurisdiction of Court of Chan- 

cery.]— hV Shaw, Bridges r. Shaw, [1894] 3 Ch. 
615 ; 04 L. J. Ch. 17 ; 71 L. T. 515 ; 43 W. li. 
159 ; 8 R. 555. 

Annotatiov : — Consd. lie Vickcrataff, VlckoiKtulT r. Chad- 
wick, lieoC] 1 C^h. 702. 

3226. Realty charged with testa- 

mentary expenses— Probate action compromised 
— Construction of will.] — Brown r. Burdei-f 


(No. 2) (1883), 53 L. J. Ch. 56 ; 48 L. T. 753 ; 31 
W. R. 854. 

See, now. Land Transfer Act, 1897 (c. 05), 
8. 2 (3) ; Law of Property Act, 1022 (c. 16), s. 
160 (11) ; Administration of Estates Act, 1925 
(c. 23), ss. 2 (1), 34. 

3227. Testator dying after 1897.] — By the 

judgment in a probate action pronouncing against 
the validity of the will of deceased, who died since 
the commencement of Land Transfer Act, 1897 
(c. 66), the costs of pltfs. propounding the will 
were ordered to be paid “ out of the estate.” The 
personal estate of deceased proving insufficiont ; — 
Held : by Part I. of the Act, the word “ estate ” 
now meant the real as well as the personal estate 
of a person dying since the commencement of the 
Act, & under sect. 2 (3) the real estate of deceased 
was subject to the same liability as his personal 
estate for the costs in question, & must bear those 
costs. 

It is open to the ct. under Ord. 65, r. 14 d, to 
distinguish between various portions of the estate, 
for instance between realty & personalty, & to 
impose costs accordingly. If the ct. lua-kes no 
such distinction, the costs arc jiayablc out of the 
entirety of the estate in due order of administra- 
tion. — Jte Vickerstaff, Vickerstaff v. Chad- 
wiuK, [1906] 1 Ch. 762; 75 L. J. Ch. 419; 91 
L. T. 463 ; 54 W. R. 414 ; 50 Sol. Jo. 360. 

3228. Jurisdiction of court to order payment out 
of part oi estate — Realty & personalty .] — Jte 

ViCKERSTAPP, ViOKERSTAPP V. CHAUWICK, No. 
3227, a7ite, 

3229. Appointed property & property un- 

disposed of.] — Testatrix married in 1867. She 
died on Sept. 13, 1887, leaving her husband & 
three children surviving. By her will, dated 
Sept. 7, 1887, she exercised a general power of 
appointment given her by the will of her mother, 
& appointed exors., but she made no further 
disposition of any property belonging t-o her. 
Probate of the will was granted to the exors. in 
the ordinary form, without any limitation, in 
accordance with I’robate Rules, 1887, rr. 15, 18. 

Testatrix at her dc^ath was (;ntitled to some 
separate personal estate : — Held : such ])art of 
the probate duly k, exj)enses of ])roving the will 
as was attributable to the specitically appointed 
property must be borne by that proj^ert-y, k such 
j)art a.s was attributable to tJie undisposed-of 
|)roperty by that property. — Re I^ambert’s 
Estate, Stanton r. Lambert (1888), 39 Ch. D. 
626 ; 57 L. .1. Ch. 927 ; 59 L. T. 429. 

A mwtation : — Mentd. Siirumn r. Wharton, llSiilJ 1 H. 

4U1. 

3230. Corpus of real estate devised to suc- 

cessive life tenants.] —Under the additional rule, 
Ord. 65, r. 14 d, the ct. ordered the costs of both 
X>ltf. k deft, to be charged on k paid out of the 
corpus of certain real estate devised by the will 
to successive life ttmants. — Dean v. Bulmer, 
[1905] P. 1 ; 74 L. J. P. 12 ; 92 L. T. 426. 
Annotation : — Reid. lie VIckcrblail, Vickeretafl v. Chad^^ick, 

1 t’h. 7(»2. 


Ur Hauuu. Tradkiw* Bank r. Mcriiav 
(1887), H O. H. 600.— CAN. 

I. Ji'ill unsuccrssfntty propounded 
' — iC* no reprewfUative appointed.] — 
The rt. cannot order that the cokIh 
of a snit, in which a will in 
fully propounded should he paid out of 
the estate, where all poi'soius elaliiiiiitr 
an intei*eHt ha\x* not btH*u made jiarties, 
& the Judgment does not hiiully 
dispose of the matter, & where no 
reprt^sentative has bwn appointed. 
Maim>bov r. Maduicn (1808), 6 W. W. 
& A*H. :i8.- AUS. 

t. Next of kin — Caveators — 


Aptu'aring but not pleading.] — 
ot kill. cHveutoi>, nho appeared but 
did not plead, arc not liable to costs, 
at suit of an exor. propoumliiif; a will, 
moving to dismiss the suit, for v^aiit 
of a plea.— C uff r. Junks (18U1>, 
4 L. T. 080.- IR. 


PART 11. SECT. 20, SUB-SECT. 3. B. 

a. J ursidiciion of court to order 
pngincnt out of part of estate— Ueatty. ] - 
Where the personalty of Intestate wouJ«l 
be exhausted by their debts, the et. 
ifrauted aduiiuistration & directed that 


ef»sts be paid out of the e.state & he 
eharjreuble on the i-ealty.— D’Aiu y r. 
Mokan (181HI). 11 N. 8. W. Kq. 12U ; 
0 N. fc>. W. W. N. 162.— AUS. 


b. /iV^dwe.X— III a suit to o]»- 

lain probate ofu will which was prepared 
L> an e.stute a^nt A: a .sulr., who were 
re^ps. A’ under which both received 
large benefits : — held : in vie\\ of 1 he 
.susiiicious circuinstances, the resps. 
huii established that testator knew A 
approved of the eoiiteiiUi of the will, 
but as suspicion was largely due to 
the conduct of the reaps, in not seeing 
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3231. Residuary shares of legatees causing 

litigation.] — Harrington Buti', [1905] P. 3, n. ; 
74 L. J. P. 13, n. 

3232. Legacy to person who prepared the 

will — ^Though conduct unsuccessfully impeached.] 

— Iti the Estate of Osment, Child &- Jarvis v. 
OsMENT, No. 1320, ante. 

3233. Where no order made.] — lie Vickerstapf, 
VlCKERSTAFP V. CHADWICK, No. 3227, ante. 

3234. Estate of married woman — Subject to 
power of appointment — Fund settled by appointee 
before action.] — (1) A., under a settlement made 
ui)on her marriage, had a power of appointment 
over a certain fund. B., her husband, in her life- 
times obtained possession of the fund, A after her 
death transferred it to tin* trustees of a s(‘ttU*m(‘nt 
made in contemplation of the marriage of C., his 
adopted daughU*r. Neither C., her husband, nor i 
the trustees, had notice of the trusts of the original ' 
settlement. In a suit instituted after B.'s death, 
tlie will of A., appointing the fund in favour of B., 
was pronounce<l for. A the costs of tht* opponents 
of the will wen? ordered to be laiid out of A.'s 
estate //c/d ; the trusU*es of the settlement 
nnule on the marriage of V. wt're innocent pur- 
chasers for valuable consideration of the fund. A: 
it therefore ct*as<'d in their hands to be part of A.’s 
estate, or U) be chargeable with costs. 

(2) Srntbic : where a married woman (‘xercises 
by will a j)ower of app(»intment over her separate 
l>er.Nonal (‘state, although the (‘state may bii liabh* 
to th(‘ payment of h(‘r debts in the hands of tlu* 
appointee, it W(.>uld not b(* liable to th<* payment 
(»f th(* costs of a suit touching tie* validity of h(*r 
will ordered bj be paid out of her estate. Ai»ams(ln 

V. Hammond (1873). J.. It. 3 V. A: 1). Ill ; 43 
i.. ,1. I*. A: M. 17 ; 29 L. T. 7(KI ; 38 J. 1*. 89. 

3235. Exercise of general power of appointment 
by will Will revoked as to general estate .) — Jn the 
Estate of 1*o(»lk, Poolk v J*ooi.k, No. 991. ante, 

3236. Priority- To executor -Whether granted.) 

- In proiKuincing for a \\ ill. t he proof of which had 
b(‘<‘ii disput<‘d. tier ct. allowed the c(»s(h of all 
]>arties out of the estate, A made it part of the 
(»rder that the exor., who was jtlso universid 
devisee, should have the ]>reference. The per- 
sonalty turned out U) be under £150 in value, 
while the realty amount4‘d to i'l 0,009. Tin* un- 
succe.ssful party appli<*d t-o the ct. to make the 
co.sts a chaige on tin* realty. Tin? ct. refused b> 
do this, but rescinded that ])art of th(i order which 
gave a luvfereiice U) the, exor. - !)avie.s v. 
Ukynoi.ds (1873), L. B. 3 P. A J). 90 ; 28 L. T. 

005 ; 37 ,1. P. 520. 

3237. Between costs of probate action — 

6 costs of administration action.) Costs of litipi- 
tion in the Ecclesiastical Ot. for d(‘tc*rmining which 
is testator’s will, ultliough order(‘d by the Kcclesi- 
asti(;al Ct. to be paid out of the- (?stat«*, are post- 
poned to the costs of administration in this <^t.- -- 
Ma-ioh V. Major (1854), 2 I)r(*w. 281 ; 2 Erp Kep. 
115.5 ; 23 }j. J. i)h. 718 ; 23 J.. T. O. S. 310 ; 2 

W. B. 382 ; 01 E. B. 727. 

Annotatinns Apld. He Mnylu-w, PewW s r. Ma>hew (1K77). 

46 J.. J. <*h. Beid. Jir J*cui-e<*, r. Smith 

(1R^7), 50 L. T. 22S : Hrowii r. Burdett (ibHHh 40 Ch. D. 

1.M4. 

3238. .] — After an order had 


been made in the Oh. Div. for the admitiistration 
of the estate of a testator, an order was made 
ill the Probate Div. that the costs of pltf. in a suit 
there should be paid out of the estate “ A liavo 
priority ovcu* all other claims on the estate ” : — 
Held : these costs wore to be postponed to the 
costs of administration in the Ch. Div. — lie 
Mayhew’, B(Wlks V . Mayuew’ (1877), 5 Ch. D. 
599 ; 49 J.. J. Ch. 552 ; 37 L. T. 48 ; 25 W. K. 
521, C. A. 

Refd. blown r. bunhlf (IHSSI. 40 (‘h. D. 

•Jll ; He riincc, Godwin r. rriiicc, USDS) - (.'h. -25. 


SuR-sEiT. 4 . — When Each Party hears Own 

C^OSTS. 

A. In I 

3239. Reasonable grounds for investigation.] — 

SeiKRS r. English, No. 3129, ante. 

3240. — Though unknown to party opposing 
will Failure to make inquiries.) —Probate of a 
will W'as opposed by tin* n(*xt of kin, who w'a,s also 
the (*xor. of a previous will. Ih* maih) no impiiry 
into tlu^ (‘ircinnstaiiees under which iJn* la(4*r W'ill 
was exeeul-ed. though he was avvan* of its (•xj^eution, 
A knew the name* of tin* attorney W'lio liad prepared 
it. He ])l(‘a(!e(l iindm* (*xt‘(*utioiL ineapaeity, A 
that tin* will w'as not tin* last will of decawisi'd, hut 
gave iiotie(‘, hi'fort* thi* h(*a.i'ing, that- he did not 
intend to product* evidence. On cross-examination 
of a witness, call(‘(l in sujiport of tin* wull, e(*rtairi 
facts were elicit <‘d which, in the opinion of the 
<‘t.. W(»uld hav(* jiistithsl tin* in*xt of kin in calling 
lor ])roof of tin* will, in sol(*mn form, if they hail 
!>eeii known to him. But as they were rn»t 
kfiowri to him, until st.at4‘d hy tJie w'itrn*HH in 
ct., A Jn^ had madi* no prt'vious imiuiry as to 
t he circumstances attending t-ln* exticution, t he ct. 
r(‘fiised t<o allow his cost s out/ of t in* (estate*, alt hough 
it did not condemn him in cosI/H. -Seaton v. 
Sri RCH (1890), 29 L. .1. P. M. A A. 195 ; 21 J. P. 
931. 

3241. - Plea of undue execution & in- 
capacity.] -A n(?xt of kin who pleads undue e\(M-u- 
tion A irn'apacity in opposition to a w'ill, A W'ho 
calls w'itin'Hses in HUpjxirt of those ph‘aH, w ill not he 
condemned in costs Ufxiri tin* w ill being proriourned 
for, if the ct. is Hatisll(‘d that then; was fair A 
rcasonabh? ground for the opposition. When? a 
next of kin plciads uinhn^ intlu(*nce or fraud, he 
will gen(*.rally he eoinlemned in cost-s, if tliowi plcsas 
are not established. Siimmekeu, r. Ci.ementh 
( 1892), 3 Sw. A Tr. 35 ; ,32 J.. .1. P. M. A A. 33 ; 
8 J.. T. 172 ; 27 .1. I*. 11 ; 11 W. B. 153; 104 
E. B. 1181. 

AntwlfiliortH Refd. Milclicll S: Mitclicll r. (Jard & KIiultwcH 

(lf«J.'D, 3 Sw. & Tr, 275 ; J.«'iKli v. IISU2J I*. 17. 

3242. -- — Will not upheld.) Ciutchei.l v. 
ChitcHIJLL, No. 3172, ante. 

3243. Looking to party’s means of know- 

ledge - -Misconduct of residuary legatee. ] M i'i'( ii i r.l 
A Mitchell v. Hard A Kinowell, N(j. 3175, 
ante. 

3244. Bond fldc belief after due 

i Inquiry.] —Davies v. Cjkeoory, No, 3189, ante. 


that tcHtuttir bad inch'peudciit udvicr, iiiiiilstratbm (n'aiit4?d by the ct.H. of | PART II, SECT. 20, SUB-SECT, 4. —A. 

!!!>botild bave the coats of Ix'r another country am sealed by tin 3239 1. HtfiH<infthle unnitulH for 

uiisueiv'^sful o|»i»ositioii out, of the , Dbtriet Ct. in Alberta, the * ' vt Hliuni'ittn.\ Where a le>ratee tiiak(‘H 

residue in \\bu*b re?5|e. alone were ; upplt. are entitled oiil> to eoMn Ixi.^ed :...* laiiii, A: the 

interest e*l. --- No<‘K I*. Ai sTi.s (Ibl^L ! ujxiii the value of the propeiiy ^ iuvolveH dltlieiitty owiia? to eontlletltac 

25 C. L. k. 519.- AUS. ! devclviuK wbieb U ritiiated within j <|eeiNlonH or Hie art- of teHtator, or if 

[ the vrttsiuct^-- He ln$hH(ts Khtatl A I f he JeKatee ha'^ a fair ground for inakluif 

~ Hi staled fun tyn (front : Kmmd , Nkwki.i.. Fokii. boi.ToN A [ the eliilni, cju b parly hear-M bin own 

(’osls tfUM-d itn value of jirojurty in , .Moi NT (1916), 34 \\ . L. Jl. 665 ; 10 i fontH. He JosT EstaTK, Chowk v. 

furisdietivn.}-- Where probate or tul- • W. W. 11. 694. — CAN. I bKLL(18U7), 4U N. H. k. 41, 121. — CAN. 
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Sect, 20. — Cosis of probate actions: Siib-scct, 4.* A. 
dkB.] 

3246. .] — Eicuardson v. Wood 

(1901), 45 Sol. Jo. 380. I 

3246. Plea of undue influence.] — It is not 

an invariable rule that the unsuccessful opponent I 
of a will who has pleaded undue influence will be 
condemned in costs. The ct. refused to condemn 
a next of kin in costs, although he had pleaded 
undue influence, being of opinion that, under the 
circumstances of the case, the plea was not an 
unreasonable one. — S mith v. Smith (1860), L. R. 

1 P. & D. 239 ; 30 L. J. P. & M. 13 ; 15 L. T. 192 ; 
31 J. P. 9 ; 15 W. II. 230. 

3247. What are reasonable grounds — Suspicious 
conduct of propounders.] — Issues of undue execu- 
tion, incapacity & undue influence raised by the 
next of kin in opposition to a will were found 
against him. The ct., however, refused to con- 
demn him in costs, because it was of opinion that 
the parties proi)Ounding the will, & in whose favour 
it was made, had acted so as to excite the suspicion 
of the next of kin, but refused to allow his costs 
out of the estate, because he had not sufficient 
grounds for th(j X)l(?as lie had lilt'd. — Bkoadbent v. 
Hughes (1800), 29 J.. J. P. M. & A. 134; 24 
J. P. 240. 

AnmtUition Befd. MJf-clicll & MiU:hcll v, Qarcl & Kingwell 

(18C3), 3 Hw. & Tr. 275. 

3248. Circumstances throwing onus of proof 

on propounders.] — Where the facts surrounding the 
making of a will impose uf)on tlie party i^ropound- 
ing the will, not merely the onus of proving due 
execution & testamentary capacity but the 
additional burden of removing the suspicion 
attaching to the making of the will, a i)erson 
opposing it is primd facie justified in pleading 
undue influence & fraud, &, though unsuccessful, 
ought not to bo condemned in costs unless the 
circumstances of the case be such as to render it 
unreasonable for him to raise such issues. 

Whore deft, put forward those pleas & failed, 
the ct., following Orton v. Smith, No. 8194, ante, 
ordered that the costa of deft., as between i)arty 
& party, be allowed out of the estalo. after jdtf., 
who su(HX!ed<jd in discharging the additional oynis 
of proof cast upon her in the case, should have 
first taken her costs, as bc^tween solr. & client, out 
of the estates. — Wilson v. Bashii., [1903] P. 239 ; 
72 L. J. P. 89 ; 89 J.. T. 580 ; 52 W. K. 271. 
AnnoUUinnH : 8plci*H r. KiirUkIi, [10071 P. 122. 

Reid. Uldcorn v, Ttnniiswood (1009), 25 T. L. H. 825. 

See, generally, Sect. 9, sub-sect. 7, ante, 

3249. Undue execution— Conflict of evi- 

dence.] — Pltf., c‘xor., i)ropound<*d a will, to wliudi 
deft., next of kin, pleadt'd undue execution, but 
gave no notice of merely cross-exam iniiig pltf.’s 
witnesses. At the trial pltf. examiiu'd one atU^st- 
ing witness, who proved due execution. Deft, 
called the other attesting wdtiiess, w’ho negatived 
due execution, & the jury found a V(*rdict establish- 
ing the will. The ctu made no order as to costs, — 
Feiirby V, Kino (1801), 3 Sw. & Tr. .51 ; 31 
L. J. P. M. & A. 120 ; 7 L. T. 219 ; 20 J. 1\ 88 ; 
104 E. R. 1191. 

Annotation .—Reid. Bono t\ VVhltUo (I8CG), L. II. 1 P. & D. 

249 . 

3250. Evidence inconclusive.] — \Miero 

the judge of assize was satisfied with a verdict for 
pltfs. esiablisliing a W'ill, but w^ould not have btvii 
dissatisfied with a contrai’y verdict, the ct. 
refused Uy condom n deft, in costs.— B kaailey r. 
Bramley (1804), 3 Sw. & Tr. 439 ; ,33 L. J. P. W. 
& A. Ill, 11. ; 12 W. H. 992 ; 104 E. R. 1342. 

8261. Statement of sole witness — 


Administeators. 

Witness primft facie untrustworthy.] — In a suit for 
revocation of probate, a next of kin called in pro- 
bate, & was unsuccessful. The sole evidence on 
which he opposed the will was that of a witness, 
which, to his knowledge, was open to grave 
suspicion, being that of a witness who had 
previously made an affidavit of due execution : — 
Held : such evidence, though primd facie jm- 
trustworthy, justified the next of kin in requiring 
proof of the will in solemn form, & he was not 
condemned in costs. — Sheffield v. Sheffield 
(1874), 43 L. J. P. & M. 72 ; 31 L. T. 455 ; 38 
J. P. 745. 

3252. Testamentary capacity — ^Testator’s 

intellect not strong.] — Robinson v, Pallisteb 
(1804), 33 L. J. P. M. & A. Ill, n. 

3253. Evidence of doctor.] — 

The ct. refused to condemn in costs a next of kin 
who had unsuccessfully opposed a will upon in- 
formation given to him by one of the attesting 
witnesses, testator’s medical attendant, to the 
effect that when the will was read over testator 
signified his approval of it by gesture only, & that 
he could not swear that testator was of sound 
mind.— Tippett v. Tippett (1805), L. R. 1 P. & D. 
54; 35L. J.P.&M.41. 

3254. Instructions for will given through 

person interested.] — ^Where a codicil had been 
prepared from verbal instructions conveyed by a 
Iverson who was largely interesk^d in the change 
made in the will to the solr., the ct., wliile admitting 
it to x^robate, declined to condemn iu costs the 
party who opposed it, although he had pleaded 
undue influence. — Milvain v. Hawthorn (1877), 
41 J. P. 168. 

3255. .] — Where a princii)al bene- 

ficiary takes instructions himself & causes .a will 
to be prepared by a solr. upon those instructions, 
but the solr. does not see testator, the circum- 
stances so far invite inquiry as to justify the ct. 
in refusing to condemn in costs a party opx)osirig 

? rebate of the will. — ^Aylwin v. Aylwin, [1902J 
. 203 ; 71 L. J. P. 130 ; 87 L. T. 142. 

3256. Bodily weakness of testator.] — Testa- 

trix, who was iucai^able of speaking or writing 
owing to an apoplectic stroke, only assented by 
nods of lier head & several xu'essurcis of her hand 
in answer to questions put to her by the person 
drawing her will. She made a mark with a pen 
in lieu of a signature: — Held: (1) if the jury 
believed the document was in accordance with the 
wislK's of testatrix they could find in favour of it ; 
(2) while the opposing x>n<rties were entitled to 
have the will proved in soleniii form, nevertheless 
they were not jusiilied in fully contesting & must 
bear tluiir own costs of the action . — In the Estate 
of Holt AM, Gillett r. Rogers (1913), 108 L. T. 
732. 

3257. Unsuccessful plea of undue influence or 
fraud.] — Sumaierell v, Clements, No. 324 1 , ayite, 

3258. .] — One of the next of kin opposed 

a will, but did not plead in the principal cause. 
Ho administ/cred to the drawer of the will long 
interrogatories, imputing fraud to him & the exor. 
X>ix)X>oundiiig the will, & gave in an exceptive 
allegation pleading various alterations & tamper- 
ings with the draft of a will of previous date to 
that propounded. This allegation was not sus- 
tained by the evidence produced uxmjii it. The 
will was admitted to i>i*obate, & the next of kin 
condemned in the whole of the costs.— 1*atch v. 
Hohlock (1847), 11 Jur. 037. 

3259. .] — A next of kin who opposed a will 

oil the gi*ouuds of undue oxeculioii, incapacity. A: 
undue influence, was condemned in costs. — 
Barnard v. Burroughs (1862), 11 W. li. 241. 
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3260. Reasonable grounds lor investiga- 

tion.]— Bboadbent V. Hughes, No. 3247, ante. 

3261. .] — Smith v. Smith, No. 3246, 

ante, 

3262. Capacity of widow to marry testator.] 

— In a probate suit pltf. obtained a decree of in- 
testacy, & deft, set up a will which had been duly 
executed by deceased in her favour, & of which 
she was sole extrix. The only issue was one of 
fraud, which had been pleaded by pltf., the alleged 
fraud being that deft, had led testator to believe 
that she was capable of contracting, & that she 
had contracted, a valid rnaiTiage with him, 
whereas in fact her real husband was then & still 
alive. I*ltf, opened the case, & the ct. found that 
the plea of fraud had failed, & pronounced for the 
will in deft.’s favour, but left each party to pay 
their own costs. — Tate v. Tate (1890), 63 L. T. 
112. 

3263. Unsuccessful plea of Incapacity or want of 
due execution.] — A next of kin was condenmed in 
costs for 1 laving pleaded insanity in testator, & 
having failt*d to esUiblish it. — Stratton r. Ford 
(1755), 2 I^e, 216 ; 161 E. K. 318. 

3264. .] — Barnard v. Burroughs, No. 

32.1!#, antr. 

3265. Reasonable grounds for Investiga- 

tion.] —Broadrent r. IJuciHEs, No. 3217, ante. 

3266. .] — SiTMJWEKKLi^ r. Clements, 

No. 32 1 1 , ante. 

*SVr, r/iso. Nos. 3121, .3187, 3189. afUe. 

3267. Opposition withdrawn — Allegation of at- 
tempt at subornation.] — ( 1 ) A next of kin declaring 
“ lie proceeds no further ” in consisting a will ; 
(In* ct. will dismis.s. A: not condemn, him in cost-s, 
biHiause it is iileaded “ that he attempted to 
suborn an attesting witn<\ss ” ; nor allow afli- 
davits in ])ro<jf of the alUMtipl. 

(2) A married woman, living apart from her 
liUhhaiid, being joined in the probah* of a will, 
authorising her “ to act as extrix,, in all respect>8, 
without her liusbaiid” but not having inUir- 
mt‘d<Ued, the ct., on the bank refusing to transfer 
styoek without, the husband, will rcivoke siicli 
prob.'ite, Aj grant it to the remaining exors. - 
Meek A: Donald r. Curtis (1827), 1 Ilag. Kcc. 
127 ; 162 E. U. mJO. 

3268. Delay In claiming costs .] — In the Goods of 
Elmsley, Dyke v. Wiluams, No. 3326, post. 

3269. Bankrupt defendant not represented by 
assignee.] — In the Goods of Eijisley, Dykpj v. 
WiJ.LiAMS, No. 332( 

3270. Interested parties not before the court.] — 

In the Gofffls of Ih.Msr.EY, Dyke r. Wili.iams, No. 
3326, post. 

B. On Exercise of Right to Proof in Solemn Form. 

ScCt nou\ ]C S. C., Old. 21, r. 18, replacing 
Probate Buies, 1862 (C^mtentious business), r. 41. 

3271. Former rule — Effect of R. S. C., Ord. 21, 
r. 18.] — Davies v. Jones, No. 3128, arde. 

3272. How far former ecclesiastical 

or probate practice considered.] — Tomalin v. 
Smart, No. 1198, a^de. 

3273. Who Is entitled — Former chancery practice 
— Heir — Where proceedings not vexatious.] — 

Berne V v. Eyre (1746), 3 Atk. 387 ; 20 E. 11. 
1023. 

Annotatiorui : — Contd. Hoy«c v. lioSMlnmiufcb (18.'i4), 3 

Al. A G. HI7 ; r. Krrtilukr (I 1 K. & J. 

7 . 

3274. .]- 

Feast (1751), 1 Dick. 153 ; 21 E. II. 227, L. C. 
AnnffiaiUiM : — -CODSd. Kobc'rU* v. Kf^rnlakc (1856). 1 K. 6i J. 
751. Befd. Gough V. liulevul (1767), 1 Dick. 3U6. 

3275. Former ecclesiastical or probate 


practice — ^Executor of a former will.] — ^The oxor. of 
a latter will put upon proof by the exor. of a 
former will. Batter will established, no costs. — 
Lovett v. Habkness (1753), 1 Lee, 332 ; 161 E. R. 
122. 

3276. .] — The exor. under a 

former will, has a right to put the exor. of a latter 
will upon solemn proof of that instrument, & to 
interrogate his witnesses ; but if he goes beyond 
this without being able to prove Ids case, ho 
becomes liable to costs. — M ansfield i\ Su.kW 
(1818), 3 Phillim. 22 ; 161 E. R. 1246. 

Amiotiuion : — ^Reld. Boston t>. Fox (1800), Son. & Sm. 137. 

3277. .] — An exor. of a former 

will has same right /us a next of kin to put nu exor. 
of a subsequent will upon proof in solemn form, 

to interrogate his witnesses without being liable 
for costs. — B oston v. Fox (IS60), 4 Sw. &• Tr. 
Supp. 199 ; Sea. & Sm. 137 ; 29 L. J. P. M. A& A. 
68 ; 21 J. P. 87 ; 164 E. K. 1193. 

Sce^ abio. No. 3281, post. 

3278. Next of kin.] — Wheiv a lu xt of 

kin calls for ])roof ]>er testes of /i will. As mi*rely 
inteiTogaUis the witrx'sses pnnlue.iid in support of 
it, he is not liable to costs fortius; at le/ust, in 
ordinary circumstances. Alder, in th(^ c/ise ol /i 
m(*re legatee, under a fornu'r will, whom tlie et ., 
/IS it m/ij", is at /ill tinu‘S (lis])oseil to condemn in 
costs, wliollv, or in part ; wliere in putting the 
exors. of /i latt<er will on proof per iesUiS of such 
latter will, he so irit-errogates, /ill hough ho merely 
interrog/i-h'S, the witnesses in support of it-, as t>o 
manifest /iny Hf)int of vM'xatious or undue lit-igal-ion 
on his p/irl-. — Uu-quiiART ^ Waterman v. h'RiuKiCR 
(1826), 3 Add. 56 ; 162 E. R. 401. 

Annotatum Retd. Leigh v. Gi’ecii, I18i)‘3j V. 17. 

3279. .]— The next of kin may 

generally put an exor. on the jiroof of /i will & 
eross-examine the witness/^s without/ m/iklng 
hiinsidf li/ible for costs ; but if ho ple/ids or t/ik(*s 
any furtloT step, he does so at Jus own risk.-- 
FARI.AR r. Faklau (1858). 1 Sw. & Tr. 124 ; 27 
h. J. P. A:/ M. 103 ; 31 L. T. O. S. 122 ; 164 E. It. 
658. 

c, aUo. No. 3,277, ante ; No. 3281, post. 

3280. Legatee.] -UuqiniARTtSi Water- 

man V. FrU’KKR, No. :i278, ante. 

3231 . ,| — A liigiitce under a 

former will has not s/ime riglit as a nc*xt of kin or 
exor. of /I formiT will to put /iii exor. of /i subs/i- 
(pient will upon proof in solenin form, & therefore 
he cannot ]>rotect himsidf ag/iinst liability to be 
condemned in costs by giving notice under rule 4 1 
that h(! only intends t-o (rross-exanrune the witnesses 
produced in support t>f tJie will. — UoCKi.iiY v. 
Wyatt (1882), 7 P. D. 239 ; .51 L. J. P. 92 ; 47 
L. T. 354 ; 4ti J. V. 792 ; 31 W. It. 292. 

3282. Application of rule—Rlght to cross- 
examine propounder's witnesses.] -Mansfield v. 
Shaw, No. 3276, arUe. 

3283. .]— Where the party opposing 

a will has given notiite iind<T* (’onLmtious Business 
Rules. 1862, r. 41. that he merely insists < in the 
will being proved in solemn form At only intends U> 
cross-examine the witnesses, the ct. has no 
jurisdiction to comlenui him in costs, such ]»ower 
only existing wJiere the party giving the notice 
h/is taken proceedings Ut call i“ 

Leigh v. (jUEE.n, [1892J P. 17 ; 61 L. J. i • 96, 

^^ 3284. - - — As to testator’s knowledge & 

approval.]— That t-est/AUir km-w Aiy approved oi the 
coriLmts of a will projiounded in part of the 
burden of iiroof asHumed by the person who |>ro- 
Liounds it Ac, cons^iqiienily. the next of km who 
jppom a will may cross-examine the witnesses 
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produced in its support on that matter, as well as 
upon the capacity of testator, or the execution of 
the will, without exposing themselves to costs, 
provided they give the notice required by the 
rules. — Cleare v, Cleare (1869), L. K. 1 P. & D. 
655 ; 38 L. J. P. & M. 81 ; 20 L. T. 497 ; stib nom. 
Cleajie V, Fowler <fc Cleare, 17 W. R. 687. 
Annotatums : — Consd. Harrington v, Howycr (1871), 41 

L. J. P. & M. 17. Eefd. Leigh t). Green. 11892] 1*. 17. 

3285. Whether available — On plea of undue 

influence or fraud.] — Contentious Rusiness Rules, 
r. 41, which protects a i)erson opposing a will 
against condemnation in costs, if ho gives notice 
witli his pleas that he merely insists upon the will 
being proved in solemn form, &. only intends to 
poss-examine the witness produced in support of 
it, docs not ajiply to a case in which undue 
influence, or any pl(*a other than a traverse of the 
declaration, is pleaded. — Ireland v. Rendall 
(1866), L. R. 1 P. D. 194 ; 35 L. J. 1\ M. 79 ; 
14 L. T. 574 ; 30 J. P. 647. 

Annotation :—Folld. llunliigtori v. Howycr (1871), Ji. IL 

2P. &J>. 2(if. 

3286. — ^ ^ .] — If the next of kin or 

otluirs having a riglit to put exors. upon i^roof of a 
will in solemn form of law, plead undue influence 
or fraud, they will be liable for costs, although 
they may liave given a notice under rule 41 tliat 
they only intend to cross-examines the witnesses 
produced in sujjport of the will. — H arrington v. 
Rowyer (1871), L. R. 2 & 1). 264 ; 41 L. J. P. 

M. 17 ; 25 L. T. 385 ; 36 J. P. 184 ; 19 W. R. 
982. 

3287. Will opposed without reason- 

able gpund.] — The judge, lujing of oiiinion that 
defts. in a probate action had opposed the will 
without reasonable ground, ordered them to pay 
the costs of tht! other side, under Ord. 21, r. 18, 
as amended by R. S. C., July, 1898.— Rc Spicer, 
Spicer v. Spicer, [18991 P. 38 ; 68 L. J. P. 19 : 
79 L. T. 707 ; 47 W. R. 271 ; 15 T. L. R. 40. 

3288. In suit for revocation of probate.] 

“Probate f)f a will had been tak(;n out. by tlu^ 
exor., t wo years aflt'r the next, of kin institut.(*d 
a suit for the revocat ion of i)rol)at-e. U^ie sole 
surviving attesting witness was brought over from 
('anada to give evident;e, tVi aft.(‘r liearing him the 
ct. pronounced for the will. 'J'Jie heii -at-law had 
giv(*n notice, under nile. 90, that he only int.<*nd(*d 
t () cn)ss-examine wit nesses, but tlu* ct . eondemne<l 
him in the costs of the suit.- Reale r. Reale 
(1874), L. R. 3 P. iV 1). 179 ; 43 L. J. J». M. 70 ; 
30 L. T. 770 ; 38 J. P. 711 ; 22 \V. R. 712. 

Annotutums l..oigh v. Given, 1 1 892] P. 17. Consd. 

Tomoliu V. Smart, I190<IJ 1». 141. 

3289. — .] — Defts., as exors., ob- 

taini'd probate of a will in common form. PItf., 
after having made irujtuiries received full in- 
formation frtmi defts., issued a writ against them, 
claiming revocation of the probnte. l)eft«. set. up 
t Jio will, & counk'rclaimod that ilie pn>bat<‘ shouhl 
be delivered out to thtun. Pltf., in his reply, set 
out the grounds upon which Ik* impi*aehed the 
will, & gave notice, imdor R. S. O., Ord. 21, r. IS, 
Unit he did not intond to call witnesses, but merely 
insisted upon proof in solemn form : — Jlcld : upon 
the wording of the rule &, the facts of this eiise, 
pltf. wiis not piotocted by tlie notice liom being 
condeinn<‘d in the costs. -Tappendion r. Lir as 
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3290 . .] — Tomalin V . Smart, No. 

1198, ante. 

3291. Matters affecting exercise of court’s 

discretion — Defendant a trustee.] — ^Wherc deft, in 
a probate action has given notice that he desires 
only to cross-examine the witnesses to a will, the 
ct. will, in deciding the question of costs if it 
pronounces for the will, give weight in case of 
doubt to the fact that deft, is a trustee & pro- 
tecting the interests of the cestuis que trust — 
Perry v. Dixon (1899), 80 L. T. 297. 

3292. The notice — Time for delivery.] — Bone r. 
Whittle, No. 3153, ante, 

3293. Whether conditional notice allowed.] 

— conditional notice that if both the attesting 
witnesses to a will are produced the parties oppos- 
ing it only intend to cross-examine the witnesses 
is a sufficient notice to protect them against con- 
demnation in costs under Contentious Business 
Rules, r. 41. — Leeman v, Oeorge (1868), L. R. 1 
P. & D. 542 ; 37 L. J. P. & M. 13 ; 17 L. T. 518 ; 
32 J. 1’. 135. 

Annotation : — Consd. LHbU r. Green, [1892] 1*. 17. 

3294. Whether revocable.] — Edmonds r. 

Lewer, No. 3302, jwst 


Sub-sect. 5. — As regards I’articulau Paui ies. 

A, Executor, 

3295. Executor unsuccessfully propounding will.] 

— Saph V, Atkinson & Westcott (1822), 1 Add 
162 ; 162 E. R. 57. 

Annotations : — Mentd. Bussell v. Marriott (1835), 1 Cui*t. 9 ; 

Wood v. Goodiake (1839), 2 Curt. 82 ; Mackouzie v. Yeo 

(1842), i Notes of Cases, 516 ; Borlasc r. Boiiasc (1846), 

4 Notes of Cases, 106. 

3296. Will in favour of executor — Instruc- 

tions given by executor.] — The asserted will of a 
poi*8ou of fluctuating capacity, totally abandoning 
the principles of a former disposition, made before 
decc<ised’s faculties were impaired, long adhtued 
to, i)ronoun(H‘d against ; A the exor., Ukj person 
l)rincii)ally bt*neiit-ed, who, among other things 
indicative of fraud, had himself given tlic instruc- 
tions, & whose son, a minor, alone spoke to the 
i*xt*eution, condemned in costs. — Dodge v. Meech 
( 1828), 1 Hag. Ecc. 612 ; 162 E. 11. 691. 

3297. Will procured by executor — 

Husband of testatrix.] — A feme covert having, undiT 
certain ])owei*8, made a will codicil in Feb. 1818, 
eight months after marriage, by which, after 
making ])rovision for her husband leaving 
sundry legacies, she beciueathed the bulk of her 
fortune to, & ai>4)ointed exors., strangers in blood ; 
8U(Ji disposition, except the provisRjn for the 
husband, being similar to a w ill in 1816 ; made a 
W’ill on Mar. 9, 1827, & a codicil thereto on Apr. 21, 
she dying on May 8, 1827, which papers, except 
legacies to three servants A- rings to three friends, 
left all her projierty to her husband, & appointed 
exors., him Ai a total stranger ; the ct., holding 
that tlie latter papers were obtained by the hus- 
band’s undue influence, when her faculties w'ere 
imicli impaired, pionounced for the will & codicil 
i»f 1818, A- eondemned th(? husband, who though 
he denied the validity of the powers & nominally 
prayed an intestacy, wiis tlu* real party setting up 
the latter papers, in the cost« of the exors. of the 
will of 1818. — Marsh v, Tyrrell A; Harding 
(1828), 2 Hag. Ecc. 84 ; 162 E. R. 793 ; on appeal 
(1832), 3 Hag. Eec. 471. 

Annotation : — Rsfd. Goldit* r. Murray (1842), 6 Jur. 608. 


(1891), 65 J.. T. 684. 


PART 11. SECT. 20, SUB-SECT. 5. A. 

d. K-ceriitor of iimUornt — U htUitr entitled.] ~ It in a nottled rule that exors. of au lusohcnl shall uot have costs ; they 
uood uot have uduiiulstortMl.— A daiu v, 8iiaw (1803), 1 8ch. & Lef. 243. —IR. 
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3298. Suspicious circumstances.] — An 

exor. propounded a will made in his own favour. 
&, under other circumstances giving rise to sus- 
picion. The property was small, the proceedings 
very long. The will was pronounced against* on 
failure of pioof, & the exor. Wfts condemncHl in 
costs. — Bennett v. ^"rke (1841>), 13 Jur. 7(19. 

3299. Knowledge that will not duly exe- 

cuted.] — A testamentary suit having been in- 
stitutf^d against a married woman without making 
her husband a party to it, she propoundt‘d a will 
knowing that it had not beiui duly cxecuUnl. Tht‘ 
ct. pronounced against the will, iN: condemned her 
in costs.— Clarkson v . Waterhouse (hstio), 2 
Sw\ At Tr. 378 ; 29 L. J. P. M. & A. 130 ; I B. T. 
415 ; 24 J. P. 198 ; 6 Jur. N. S. 320 ; 101 K. B. 
1042. 

Annotation : — Consd. Morria r. Fnvman (1878), P. D. fi.'i. 

3300. Undue influence exercised by executor 

— On behalf of residuary legatee.] — Wlierc a next 
of kin deft. succt*ssfully opposed, f>n t he ground of 
undue influence exercised by the exor., At by the 
i'(‘siduary legatee*, a will propounded by tin* exor., 
tlie ct. condemned the exor. ]»ltf. in costs, litf. 
was also e'xor. under an earlier will, which np- 
])ointed th«‘ same rt*siduary legate*!*, under which 
the exor. took nothing. A: the ct. rtiu.se'd t<» make 
an o!*dc‘r securing out of tlu* c.statt* to deft, such 
I'osts as lu* inigiit not be able to re*(*ov<‘r fremi 
jitf.— N ash r. VEU.e)LY (1892), 3 Sw'. A Tr. 59; 
1 New Hep. (19 ; S L, T. 290 ; 11 W. H. 511 ; KM 
K. K. 1194. 

3301. — On own behalf.] -An extrix. 

having i)rop<>unded a will in solemn form, the* 
r<*siduary e*lau.se, which was in her favour, wvis 
e)ppos(*d. A: th<* ct. jironounccd for the* will, e*x- 
cluding the r(\siduary clause from the proliat(* on 
the ground that it Iiad heen obtained by her 
undue influence*, i'he ct. condemned her in the 
costs of the suit, with the* exce])t.ion of the* costs 
of proving the will in sedernn form, which she* was 
allow<‘d to take out of the* e-state.— Smith r. 
Atkins (18;70), L. K. 2 1*. A:. J>. 109 ; 39 K. ,1. P. 
A& ]S1. 78 ; 22 L. T. 217 ; 34 .F. P. 312. 

3302. Circumstances prim& facie suspi- 

cious.] — Wlierc a jiarty oj)j)e)sifig a w ill liiis giveui 
notice* tliat he ineuvly insists ui)on the* W'ill he*ing 
pre)Ve*d in sole»inn form e>f law', At eiiilv inUTjels K) 
creess-exaniine* tlic wiine*Hscs j»reHluce*el in sup[K»rt 
(tf it, lie may on the eve of the* trial re*call sueii 
notice, A substitute* anotlier expre-ssive of his 
irite-ntion to jiroduce*, if ne*c(*ssary, W'itne*s.se*s on 
the trial e»f the* cause*. Hut, in such e*ve*nt, the 
hearing will be* adjourn(*d if the* part y preipounding 
the* w ill de*sire it. 

Testatrix A att^-siing wit-nf*sseH we*re all three 
marks-people. At the will of the exor. was handed 
by testatrix K) pltf. wdio retained the custody of 
it ; he W’as e*xe)r. At principal le*gate*e, A lie jme 
pouiided the^ w'lll three years aftejr her de*atli. The 
ct, not being satisfied with the proof, re-fuseel f»ro- 
bate, but d€*olined to condemn pltf. in costs, 
notwithstanding grave.* circumstance’s of suspic.-ion 
with wiiich the* case^ W'as suiTouneled. — Kdmond.s 
r. Lew'KK (1805), 13 L. T. 248 ; 11 .Fur. N. S, 
911. 

3303. Will primd facie invalid —Executor 

not interested.] — The ct. w'ill not re*lieve an c*xor. 
fre>m the usual penalty of costs, where the will or 
codicil ijropounded by liim is not sustained, on 
the ground that as exor. he took no interest under 
it. In a caw* of doubt tlie exor. sFiould cite the 
party b€*neflU‘d by the instniirient, or obtain 
w^curity for costs fre^m him F>e*fore propounding 
it. — B ennie r. Ma8.«?ik (1800), L, B. I H. Jk 1). 


118; 35 L. J. P. As M. 124 ; 14 T.. T. 188; 11 
W. B. 510. 

Annotation : — Folld. Itoliorts r. Uuwnu'tuLnv (I8e>»), 'Jl 

L. T. :t67. 

3304. .] — A mule exor. whe> pro- 

pounds a testamentary paper, of the validity of 
wiiich there is no reasonable primd facie pro- 
bability, cannot escape from the liability of bt*ing 
condemned in costs by the fact that he takes no 
interest under the jiaper. — B orkkts v, (V)W’- 
MK.ADOW' (1809), 21 fu T. 307 ; 33 .1. P. 792. 

3305. Refusal of Information by 

plaintiff.] — Whert? tlic w ill of a deceased lunatic 
showed signs of insanity on the* face of it, the exors. 
pi*opoimding the w'ill W't‘ro coudemnetl in costs, 
although thc*y called evidence to show' that they 

j w'cn^ imaw'aie of the condition of deceased, 
although pltf. A: hi*r advisers, when applied K), 
had rcfustnl to give th(*m any information as to 
the facts of her i*a,sc. — U o(JERs r. Le (1890), 

05 H. .1. 1\ 08 ; 12 T. L. B. 209. 

3306. Actual opponents without interest.] - 

The exor. propoumhul tht* will. It w/is opposi’d 
on belialf of t he Orow'ri by t in* solr. for the Duchy 
of Jiiincastcr, who alli‘gcd t hat, deceased luid died 
inti-state, leaving no iH‘xt of kin. A: also by ]M*rsons 
(daiming K) be next of kin. 4’hc t’l-ow'ii A: t lu* ot h«*r 
(lefts., whose inti*r(*st w’as acct*pU*d by i)ltf., 
j)U‘ad(*d the same ph-as. All )>arti('s W(*iv repre- 
sented by counsel at. tlu* trial, A:, the will W'as 
upS4*t. 'flu* (Vow'n did not. ask for costs. A:, it 
ultiinat(*Iy turned out. that the other ch-fts. were 
iu»t iu*\t Of kill. 'Phe ct., notwithstanding, coii- 
dcmru*d the exors. in tlu* costs inruiT(‘d by them 
in the suit . 

Pltf. . . . clu>se to propound, A^ failed t.o support 
it. rnd(‘r those* clrcuinstanccs tlu* ct. always 
(‘ond(*tnns tlu* (‘xor. in costs (Loud Ken'/anue). - 
(Joss r. IllLl. (1871), 49 J.. J. I». A^ M. 39; 25 
D. T. 133 ; 35 .1. V. 917 ; 19 W. H. 878. 

3307. > ~ Neglect to obtain information as to 

testator's capacity. | -Paoe r. Wii.liamson, No. 
3125, ante. 

3308. Though not guilty of breach of duty.] 

-lie .Jeefries, Hill v. .Jeffriios, No. 3119, ante, 

3309. - Will obtained by undue influence of 
co-executor.] In the h'slatv of Haiu.ovv, 

c. l*RlN(i, No. 3127, ante. 

3310. — - Where action Justifiable. | Where 
tlu^ exors. of an (-arlier will, being disitiK-n^b-d 
p<*rsonH, opposed on reasonahle grounds a wilt of 
latiT dab;. A: the verdict of tlu* jury est^ahlished 
the laU*r wall the (‘xors. of t he c-arlier will W(U*e 
held to be entitled to ( heir costs (»ut of Mu* estate 
<»f d(*cdiH(ul. PoAi.E Tre'I'iieway At* Huown 
( 1893), 4 Sw. K Tr. 201 ; 9 L. T. 87 ; 191 K. B. 
1493. 

3311. - - Will not duly executed Know- 

ledge of executor.) —An (;xor. j>ropounded a will 
in the inUTcst of infant (-hildren, At. did mjt 
tMUJonui aware, until afb*r tlui suit was iristituf/ed, 
tliat it had not b(*(‘n duly executed : Held : under 
the circumstancoH tlu; exor. w'as entitl(*d (.<> his 
costs out of the estaU*. - Davie.s ?*, Bees (1895), 
13 I.. T. 909. 

33t2. Testator incapable - Knowledge 

of executor.] — Tcistator was (»f e(;cent,ri(j hahits, 
but had always maniigcul his own alTairs. The 
exors. propounded his will, hut faihMi to sujifiort 
it, the (evidence showing that at the time it. was 
executed he was not of fwjund mind. TIuj ct., 
bc*ing of opinion that the (‘Xors. h/ul acUul in the 
bond fid/! belicjf of tcistator’s capacity, At that they 
could liave hml no knowhuJg<? of his true life k, 
cliaroctcir until it was dirt<*losed (an the trial, 
allowed their costs out of Mu? estafe. HoU(j|(ToN 
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V, Knight (1873), L. R. 3 P. & 1). 64 ; 42 L. J. P. 
& M. 41 ; 29 L. T. 43 ; 37 J. P. 647. ^ 

Annotatiom Twist v. Tyo, [1902] 1>. 92. Mentd. 

Jenkins v, Morris (1880). U Ch. D. 674 ; Uirkin v. Wing 
(1890), 63 L. T. 80 ; Roc v. Nix (1892). 9 T. L. 11. 128. 

3313 , .] — Exors. allowed in an ad- 

ministration suit tlie costs incurred by them in 
respect of litigation concerning the probate of 
testator’s will, there being no ground for impeach- 
ing their conduct . — Re Haiuhbon, Fulton v. 
Andrew (1876), 46 L. J. Ch. 131 ; 24 W. R. 979 ; 
prior proceedings^ stib nom, Fulton v, Andrew 
(1875), L. R. 7 H. L. 448, H. L. 

3314, Allowance for expenses.] — 

Bean v, Davidson (1831), 3 Hag. Ecc. 654 ; 162 
E. R. 1261. 

Annotation: — Refd. Horton v, Wllmot (1842), 3 Curt. .'>2. 


3315. Executor unsuccessfully opposing codicil— 
Insufficient grounds.] — The exors. to a will & two 
codicils, having obtained probate in common 
form, rcifused the request of the principal bene- 
ficiary that they should obtain probate of a third 
codicil, which had subsequently come to light. 
In th(‘ir (l(if(*nce to an action for supplemental 
probate of tlie codicil in question the exors. 
alleged “ want of knowledge & approval,” on the 
part of testator. 3’he ct. being satisfied that the 
codicil had been duly executed, & that the plea 
of the exors. was without foundation, condemned 
them personally in costs. — In the Estate of Speke, 
Speke v, Beakin 0913), 109 1j. T. 719 ; 30 T. L. R. 
73 ; 58 Sol. Jo. 99. 

3316. Executor also residuary legatee — Position 
not changed.] — Twist v, Tye, No. 1164, ante, 

3317. Residuary clause only rejected — 

General costs allowed.] — Smith v, Atkins, No. 
3301, ante, 

3318. Proceedings abandoned — By executor.] — 

Jenkins v, Bayley (1754), 1 Lee, 568 ; 161 K. R. 


209. 

3319. Suspicious circumstances of 

will.] — An attorney propounded, as exor., a will, 
whicJi purported to bo attested by two of his 
clerks. The next of kin xdeadod in opposition to 
the will, issue*, was joined, & the case came on for 
trial before, a jury. On the morning of the trial 
tile couusel for the exor. staU^d that the exor. 
would consent to a verdict for deft. 1 u tiie absence 
of a satisfactAiry ex])lanatjon by pltf. of the cir- 
cumstanctis under which the will had boon pro- 
pounded & withdrawn, the ct. coudemncHl liim in 
the costs of the suit. - Richards v, IJumi»iireys 
(1860), 29 L. .T. P. M. & A. 137 ; 24 J. P. 408. 

3320. By opponents — After will upheld de 

order for new trial.] — After a verdict had been 
found establishing a will, & a rule nisi had been 
granted for a new trial, the next of kin opposing 
it abandoned his opposition. Two other next of 
kin, who had appeared in the suit, but had not 
pleaded, were allowed to plead & adopt the pro- 
ceedings up to the time of the order, in order to 
carry on the opposition. Upon a verdict estab- 
lishing the will being set aside ou the ground that 
it was against evidence, & a new trial granted, the 
exors. who had obtiuned the verdict were allowed 
to ^ke their costs out of the estate up to the time 
of the rule for a new trial being made absolute. — 
Boulton v, Boulton (1807), L. R. 1 P. &; B. 456 ; 
37 L. J. P. & M. 19 ; 17 L. T. 415 ; 32 J. P. 104. 

3321. On plaintiff propounding later 
will.] — Deft., widow of deceased, twelve months 
after the death of her husband, who died in Canada, 
took probate of a will in which she was named 
extrix. A month afterwards, a citation was 


extracted by pltf., caU^ upon deft, to bring such 
probate into the Registry, which she did. Pltf. 
then propoimded a later will, & after a short delay 
deft. withdi*ew from the suit. The ct. declined 
to condemn her in the costs. — Smro v, Fletcher 
(1869), L. R. 2 P. & B. 20 ; 21 L. T. 646 ; 34 
J. P. 56. 

B, Beneficiary Propounding Will loco executoris, 

3322. General rule.] — ^A legatee entitled to have 
his expenses paid, when he establishes a paper. — 
Sutton v, Brax (1815), 2 Phillim. 323 ; 151 E. R. 
1158. 

Annotation : — Consd. Wilkinson v. Corfleld (1881), 6 P. D. 27. 

3323. .] — Costs are peculiarly in the dis- 

cretion of the ct., & though the general rule is that 
a legatee loco executoris propounding & establishing 
a paper is entitled to his costs out of the estate, 
his unwise delay in producing the paper & thus 
occasioning the suit, is a ground for refusing them. 
— llKADINGTON V, Holloway (1830), 3 Uag. Ecc. 
280 ; 162 E. R. 1158. 

Annotations Consd. Burls v. Bmls (18G8), L. R. 1 P. & D. 

472. Mentd. Wellesley v, Vere (1841), 1 Notes of Cases, 

240. 

3324. Who entitled under rule — Legatee acting 
in own interest — & interest of infant.] — B., acting 
really in the interest of an infant residuary 
legatee, succeeded in establishing a will, under 
wliich she herself took only a trifling legacy ; the 
exor. having refused to propound the will. 

The ct. held that the circumstances of the case 
were such as to warrant the opposition to the will, 
& at first refused to make any order as to costs ; 
but, on the representation that B. was not 
primarily entitled to the grant with the will 
annexed, & so might never be in a position to repay 
herself the expenses of the suit, it ordered her 
costs to be paid out of the estate. — Bewsher v, 
Williams & Bai.l (1861), 3 Sw. Tr. 62; 8 
L. T. 290 ; 11 W. R. 541, n. ; 164 E. R. 1195. 
Annotation : — ^Distd. Nash v. Yelloly (18G2), 3 Sw. & Tr. 59. 

3325. Whether Intervener.] — A., B., & 0., 

three legatees named in a codicil, sought probate 
of it in solemn form against the exors. mimed in 
the will. Subsequently to their liaving pro- 
pounded the codicil, B., another legatee, inter- 
vened. The exors. by their replication, which 
was given in after B. liad intervened, admitted 
part of the alleged codicil, including the legacy to 
B. ; — Held : B. was not entitled to have his costs 
out of the estate. — S iiawe & Dickens v, Marshall 
(1858), 1 Sw. & Tr. 129 ; 164 E. R. 660. 

3326. Person believing himself next of kin 

— Though not in fact entitled — Estate protected 
against Crown.] — (1) On the death of A., intestate, 
the Crown claimed the property, on the ground of 
her illegitimacy. B., one of the alleged next of 
kin, disputed the claim, & obtained a verdict in 
his favour. At the tri^ in 1862 no application 
was made on liis behalf for an order for Ills costs, 
& no order on the subject was made by the ct. 
Shortly afterwai'ds letters of administration of the 
personial estate effects of A. were granted to 
him as next of kin, but in subsequent proceedings 
in the Ct. of Ch. it was found that he was no 
relation whatever of deceased. He now applied 
for an order for payment of his costs in the 
original suit in the Ct. of Probate out of the per- 
sonal estate of A. The ct., looking to the time 
that had elapsed since the suit, to the fact that the 
parties interested in the estate of A. had received 
no notice of the application, that B. was a bkpt., 
& that no claim was made either by^his assignee 
or his attorney, refused to make the order. 

(2) Send)l€ : if a person, believing himself lo 



Part II. — ^Probate and Letters op Administration. 


271 


be next of kin of deceased, should dispute the 
claim of the Crown to the property &; succeed in 
the suit, thereby pi’ot-eeting the property for 
those who have a right to it-, he would be entitled 
to have his costs out of tlie estate, even though it 
should turn out that he wiis no relation whatever 
of the intestate . — In the Goods of Elmsuey, 
Dyke v, Wiujams (1871), L. R. 2 P. & D. 239 ; 
to L. J. P. & M. 33 ; 24 L. T. 805 ; 35 J. P. 744 ; 
19 W. R. 784. 

3327. To what costs entitled.] — A higatee who has 
propounded a codicil tSt succeeded is entitled to 
same costs as an exor. in similar circumstances. 
Deft., the exor. of the will of R., had proved the 
will only. Pltfs. propounded a codicil. The ct. 
having pronounced for the codicil, condemned 
deft, in costs, & gave pltfs. also out of the estate 
such sum nomine expnisarum as would cover the 
additional expenses. — Wilkinson v. Ooupield 
(1881), 0 P. D. 27 ; 50 L. J. P. 44 ; 45 J. P. 440 ; 
29 W. R. 013 . 

3328. Exceptions to general rule — Costs un- 
necessarily increased.] — II kadincjton v. IJoixo- 
WAY, No. 3323, ante, 

3329. .] — IlussELL V, Marriott 

(1835), 1 Curt. 9 ; 103E. ii. 4. 

Annotations : — Mentd. Wood V. (joodlake, Helps r. HitchiiUTN 

(1839), 2 Curt. 82; Wellesley v. Vere (1841), 1 Notes of 

Cases, 240. 

Sec^ generally y Sub-sect. 2, C., ante, 

3330. Lapse of time —Bankruptcy of party 

claiming as next of kin.] — In the (loads of Elm.slky, 
Dyke w Williams, No. 3320, ante. 

C. Ueir-al-Ixiw. 

Seey voWy Land Transfer Act, 1897 (c. 05), s. 2 (2), 
repealed by J^w of Piuperty Act, 1922 (c. 10), 
8. 150 (ll) ; Administration of EstaL^s Act, 1925 
(c. 23), s. 2 {!). 

3331. Before Land Transfer Act, 1897 (c. 65) — 
Whether liable In costs.] — If an heir-at-law bring 
a bill to dispute a will, cY. the will is establisln^d, he 
shall pay costs at law in equity ; othemise if 
he be a deft. — G ouoh r. Rotevel (1707), 1 Dick. 
390 ; 21 E. U. 323, L. (\ 

3332. .] — An heir-at-law is usually 

entitled te an iasue <»£ devlsavii vel rio/i, A- is not 
liable tn pay costs, notwithstanding tlie issue be 
found against liiin, tlie will conseqiu'ntly be 
established. - Tui’KER v. Sanueh (1825), M‘Cle. 
K Vo. 425 ; 148 E. U. 479. 

3333 . ,] — Where Uie heir-at-law of a 

testator liled a bill against the devis<fe exor. 
imjieacliing the validity of the will, an issue was 
directed whicli resulted in the validity of the will 
being establishtjd ; — Held : tfie bill must be dis- 
mistnid without costs as regarded the devistje, & 
pltf. must pay the costs of exor. — R anks v. 

(TOODFELI.OW (1871), L. R. n Eq. 472 ; 40 

L. J. Ch. 511. 

3334. Heir cited under Court of Probate 

Act, 1857 (c. 77), s. 61.] — A., B., C., exors., pro- 

pounded a will & two codicils. D., an exor. under 
the wnll, opposed the second codicil, pleading undue 
influence & fraud, & that testator was imorant of 
the contents. E., te^stator’s heiress-at-mw, being 
cited te see proceedings entered an apt>earance. 
Ry an order made in chaml>er8 at the instance of 
the C'xors., she was required to nlead or to be barred 
from ever disputing the will, &. thereupon pleaded 
unsoundneas of mind &. undue influence as re- 
garded the will dc first codicil, os well as to the 
second codicil. The jury found a verdict for pltfs. 
on all the issues, & the ct. condemned defts., 
generally, in the costs. On motion, on behalf of 
the heiress-at-UWf the decree as to 


costs : — Held : the position of an heir-at-law, 
cited under above Act, Wius similar to that of the 
next of kin when cited to see proceedings in the 
Prerogative Ct., E., having i)laced llie above 
pleas on the record, & having totally failed in 
pi*oof of them, was liable to costs. — E yson v. 
Westrope & Cutting (1859), 1 Sw. & Tr. 279 ; 
29 L. J. P. M. & A. 139; 32 L. T. O. S. 
285 ; 6 Jur. N. S. 250 ; 104 E. It. 728 ; sub nom, 
Tyson v, Westrope & CuiT'iNa, 7 W. H. 347. 

3335. Misconduct.] — If an heir-at- 

law, alleging insanity in a devisor, file his bill 
against the devisee, & he fail in the issue devlsavit 
vel nony lie shall pay the costs of tJie issue, but not 
the costs of the suit, unless he might have asserted 
his claim by ejectment, then his suit will be 
deemed vexatious, lie will bt^ ordered t o pay the 
costs of it. — SOAIPE V, ScAiPE (1828), 4 Ituss. 309 ; 
38 E. R. 822. 

Annotation : — Re!d. Tutham r. Wri^bt (1S:U), 2 Hiwa. & 
M. 1. 

3336. .] — lleir-at-law lu'ing also 

the devisee in trust, misconducting his d(*fenco, 
ordercnl to pay all the costs of the suit. — M an v, 
Rickki'TS (1814), 7 Reav. 93 ; 13 L. J. (Jh. 194 ; 
2 L. T. O. 8. 450; S Jur. 159; 49 E. R. 998; 
on appeal, sub nom, RniCKTrs v, 'J'uRquANO 
(1848), 1 II. J.. Cas. 472, 11. J.. 

Annotations : -Mentd, lioym v, Hoyw* r. Hoss- 

borouifh (18.'»4), 1 K. J. 124 : Aiitltvw r. Aiuli'iov 
2.'i L. T. t>. S. .‘10 ; Kviuih r. Aiiifoll (ISAM). 20 Mruv. 202 ; 
JoBli t’. JoHb (ISAS), !) (\ H. N. S. lAI ; Onuik't' r. Plokfonl 
(IS.'iS), 4 .hir. N. 8. 040 ; SUu*oy v. .Si>ratl<*y (185S), 2 
bo G. A: J. 94. 

, 3337. .] '"-Grove v, Vounu. No. 

3338. Will previously established 

as to personalty.] A will executed under very 
suspicious circumstances by a testator whose 
te^stauiontary capacity tluTo was reasonable 
ground for disputing, was established as regarded 
personal estate by iJro(;o(?diugH in th(‘. Ecclesiasticid 
Ct. A before the judicial committee, tcj which H. 
was a party, as om* of thf5 next of kin. After this, 
at tli(^ hearing of a suit instituted by the ilevisocs 
11., who was also the hciress-at-law, asked for an 
issue devisavit vel non, which was granted. Eiirtht^r 
evidence was adduced on both sides, tlie jury 
found in favour of tlu^ will ; Held : urid(*r the 
circumstances, th(? asking for an issue w/is not 
such vexatious & unn^iisonablc conduct as 1.0 luakit 
11. liable to pay costs, but as slm had aski^d for it 
with full knowledge of t he former jirocieedings, the 
itisult of which made it very improbable that she, 
could succeed on the trial, she ouglit not to 
receive costs. -S tac; re y v, Hiuiatley (1859), 4 
De G. & J. 199 ; 28 L. J. CU. 593 ; 33 1.. T, O. 8. 
194 ; 5 Jur. N. 8. 503 ; 7 W. H. 485 ; 45 E. R. 
77, Ij, JJ, 

AnnoiatUm : — Held. lU Soincru, Souk'Th v. iloxbiirffh (1900), 
44 Hoi. Jo. 5A1. 

3339 . Plea of incapacity.] -{ I ) Where 

an heir-at-law will bring a bill te set (iside a will 
for insanity instead of an ejectment., he shall pay 
costs, if he fails. 

(2) When.* an heir is bnmght before the ct. as a 
deft., bi issue is directed to try the fraud or insanity 
of testator, though he fails in oveuturning the will, 
the ct. will not giv(t costs against him. -Werii v, 
Claverden (1742), 2 Atk. 424 ; 20 E. R. 050, 
L. C. 

Annotations: — As to (1) Comd. Hcalfo v, Hcaiftj (1828), 4 
ICuiMi. 309. GeneraUy, Mentd. Midflli't^:)!! r. HUorUunm 
(1841), 4 Y. & C. Kx. 3.08 ; Alkri v. M'iqn*r8r»ri (1847), 1 
H. L. Cbm, 191 ; lioyMi v. lioHHhomntch (1HA3), Huy, 71 ; 
Joncii V, ardToi-y (1803), 2 Do (i. J. A* .Sm. 83. 

3340. .] Scat PE v , Si affe, 

No. 3335, ante. 
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334.1, .] — An hcir-ai-law, queB- 

iioning the sanity of his ancestor, is <*ntitle(l to an 
issue dcvisavit vel non, &>, if h(i fails in the issue, 
will not be coinp(*llcd to i)ay costs, if the circum- 
stances justified him in trying the issue ; but costs 
will not be allowed to him. — S mith v. Deakmer 
(1829), 3 Y. & J. 278 ; 148 E. R. 1184. 

3342. Will previously established 

as to personalty.] — Stacey v. Spratley, No. 3338, 
ante, 

3343 . Whether allowed costs — Right to put 

devisee to proof.] — Grove v. Young, No. 31 3G, 
ante, 

3344 . ,] — cxors. propounded 

a will which was opposed by the next of kin, who 
pleaded incai)acity, that testator did not know & 
approve of the contents, undue influence, & fraud. 
The heir-at-law, an infant, obtained leave to 
intervene, though the exors. oppo.sed it. ^J"he jury 
found against the exors. on the two first issues, 
but for tliem on the two last. The ct., on the 
ground that the evidence was not separable, con- 
demned tlie exors. in i.ho cost s of all the issues, At 
also in the cost>s of the intervener.— JtAYsoN v. 
J^ARTON (18(i9), L. IL 2 P. & 1). 38 ; 39 J.. J. P. At 
M, 20 ; 21 L. T. 047 ; 34 J. P. 104 ; 18 W. R. 232. 
jlnnointian .'--CqtlsA, TwiKt v. Tyc, f]902J 1*. 92. 

3345. Misconduct — Action brought 

for Improper purpose.] — A., a party entitled in 
distribution, tSt who was also heir-at-law, tihul a 
bill in (‘quit y against 11., the (‘xtrix. of a will ; At 
?in iHSU(‘, dcvisavit vel non^ was directed to be tried, 
whi(;h ultimaU'ly cnde(l in a verdict for the 
(^xtrix. Immediately after tiling iha bill, A. cited 
R. in the Prerogative (H-. of C'ant(‘rbury to bring 
in the probate of the will which had b(?en granb^d 
to her in common hjrin. R. pro]K)und(‘d the will 
At examin(‘d thr(^(! wit/uesses, to whom A. ad- 
ininistered unobjectionable int(‘rrogatories. I'lie 
evidiuici? was jmblished on the prayer of A. just 
before tlu^ lirst ti’ial of the issue at common law. 
At no further step was taken in the cause till the 
idtimaU* decision as to th(‘ r(*al estat(‘ in favour 
of the exti’ix., wlu*n A. conH(*nted U) probate being 
t aken by R. On a ciuest ion as to A.’s ccjsts : — 
Jhid : tbough, under the cirtmm.stances of the 
will, A. would liave b(*en entitled to his (;osls out 
of the (‘state, if th(‘ suit in the Prerogative (U-. liad 
b(*(‘n brought/ ^\ith the simple object of taking the. 
o})iniori of that- Ct. on the will, yet- as it ai»j)(*ared 
t hat t he suit- was brought- with t he view of eliciting 
facts A: evidence to be us(‘d at- the trial of t he issue, 
A. ought not to b(i allowed liis costa out of tlio 
(‘State. - S WIN FEN Swinfen (1859), I Sw. A^ Tr. 
283 ; 29 R. J. P. M. A:- A. 153 ; 33 L. T. O. S. 77 ; 
23 ,1. P. 231; 7 W. K. 4«i ; 1(14 E. H. 7,30; 
prn'ioiis proveedings^ 27 Reav. 148. 

3346. Plea of incapacity.]— Smith r. 

Dkarmeu, No. 3341, on/c. 

3347 . ,J — Ileir-at-law disputing 

the will of a tc'st-ator on the ground of insanity, 
t-iiough failing, allow(*d the cost-s of the issue at 
law, as it- was not shown that ho had raised 
the issue iniprop(‘rly or dishonestly.- ^^'ATERs r. 
Waters (1854), 23 R. T. O. S. 242 ; 2 W. U. 042. 
Annoiatiov Consd. lU^berls r. Kerhlake 1 K. & J. 

761. 

3348. •] — lleir-at-law, deft, in a 

suit to establish a will, disputing the will on tlie 
ground of insanity, does not as of eoui*se lose his 

PART II. SECT. 20, SUB-SECT. 6.— E. 
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Administrators. 

[ costs of the trial of an issue devisavit vel non, 
although he has gone into evidence to prove in- 
sanity, &> failed ; but the question of costs is in 
the discretion of the ct.-~ Roberts v, Kerslake 
(18.55), 1 K. &- J. 751 ; 25 R. T. O. 8. 279 ; 3 W. R. 
010 ; 09 E. R. 003. 

3349. Will previously established 

as to personalty.] — Stacey v. Spratley, No. 3338, 
ante, 

3350. Since Land Transfer Act, 1897 (c. 65),] — 

Twist v, Tye, No. 1104, ante, 

D, Married Women, 

3351. Liability to be condemned in costs.] — 

Clarkson v, Waterhouse, No. 3299, ante, 

3352. Married woman with separate estate.] 

— In an action for probate which was tried by a 
jury, & in which the verdict was for pltf. : — Held : 
the Probate Div. has power to condemn in costs 
deft., a married woman having general separate 
estate. — Morris v. Freeman (1878), 3 P. 1). 05 ; 
47 L. J. P. 79 ; 39 L. T. 125 ; 43 J. P. 7 ; 27 
W. R. 02. 

3353. Whether proceedings instituted ** by 
married woman — Within Married Women’s Pro- 
perty Act, 1893 (c. 63), s. 2 — Entry of caveat.] — 

An exor.’s probate action, brought in consequence 
of a caveat entered by a married woman who was 
made a deft, to the action, r(*sulted in a verdict 
for pltf. with costs against d(dt. Ui)on an applica- 
tion by i)ltf. under above sect., for an order for 
payment of the costs out of property to which 
deft, was entitled subject to a restraint on anticipa- 
tion : — Held: th(? i>roce(‘ding8 in the probate 
action were “ instituted " within the meaning of 
the Act of 1893 by the issue of the writ by pltf. A^ 
not by the eniry of the caveat, or tlie ai)pcaranee 
cd the cavt‘ator in answ(U’ to the warning ; Ac 
accordingly tlie order applied for could not bo 
made. -Mohan v. Place, (1890] P, 214; 05 

R. .1. P. 83 ; 74 I.. T. 001 ; 44 W. R. 593 ; 12 
T. R. R. 407 ; 40 Sol. Jo. 514, (J. A. 

AnmiUiiUniH Distd. Nimii r. TyKon, 11901] 2 K. B. 487. 

Consd. Crickitt r. Urickilt, 119021 P. T77. Reid. He 

Emt-ry, Kuiery r. Kineiy, 1192:1] l\ 184. Mentd. Salter 

r. Suiter (1K9G), 06 L. J. P. 1 1 7. 

3354. Application for leave to inter- 

vene.] — A summons by a married woman und(‘r 
R. S. (\, Ord. 12, r. 23, A: Probate Ct. Rules, 1802, 
r. 0, for leav(‘ to inter\-en(j in a pending probate 
action for the purpose of asserting her iride- 
pend(‘ut interest in the subject-matter, is a “ pro- 
ceeding instituted ” by lier within above sect., 
Ac therefore the ct. has jurisdiction to order, if it 
t hinks lit, the costs of the action, as from the date 
of tlie summons to iiit('rvone, to be paid out of 
h(*r sejiarate prop(*rty, including property which is 
subject to a restraint on anticipation. The fact 
that the married woman may have? obtained an 
order giving her leave to intervene in tlie action 
“as a pltf.” followed by a delivery to the deft., 
of a pleading w^hereby she “ adopts the pk‘adings 
of the })ltf.” does not the less render h(?r int-(;rven- 
tion a “ proceeding instituted ” by her within the 
section. — C-RiCKiTT r. Crickitt, *[1902] P. 177 ; 
71 R. J. P. 05 ; 80 L. T. 035 ; 18 T. R. R. 584, C. A. 

See, generally. Husband & Wife. 

3355. Whether ordered to give security — Hus- 
band not Joined as co-plaintilT.] — In the Goods of 
WiusoN, Thhelfall V, Wilson, No. 1187, ante, 

E, Infants, 

3356. Unsuccessful infant defendant — Appearing 
by guardian ad litem.] — The widow% extrix. of 

adiiiinisirat-or as principal debtor & 
infant next of kin. a.*s creditorM the 
infants* costs sbuiild be paid by pitfs.. 


admin ialmtor »€• infant nrjrt of kin — 
To tn force duty oj ndminisirutor.}-- in 
an iicthni by sureties against tin* 
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deceased, propounded his will. Defts. wei’b a 
sister of dece^wjed, who was one of the next of kin 
entitled in distribution in case of an intestacy ; 
the husband of the before-named deft. ; & an 
infant niece of decea^d, who would also have been 
entitled to a share in the event of an intestacy. 
The infant appeared by her mother, who hiid been 
appointed her guardian ad li/cwi. The lirst-narned 
deft, appeared to the citation, but did not plead ; 
her husband neither appeared or pleaded ; but , 
on behalf of the minor, a statement of defence was 
put in, alleging that U^stator’s marriage with pltf. 
was null & void by reason of testator's insiiniiy 
at the time ; that the will w’as not duly executed ; 
that testator did not know A:, approve of the 
cont4*nts ; that he was not of sound mind at the 
time he executed it ; & tliat the will w’as pixicurtd 
by means of the undue influence of jdtf. The 
trial lasted five days; the jury found for jdtf. 
upon every issue ; Ai the ct. pronounced for the 
w ill, with costs to be taxed upon the higher scale. 
After completion of the taxation, the registrar 
n-fused to order j)ayment thereof against any but 
the guardians ad Idem of the minor, upon the 
ground that costs had nevt*r Ix'en ordered against 
an infant deft, in a probab; suit, A. because the 
iirst-naim‘<l infant had not tiled any def(*iic«*. 
rjuin ai)peal the cf. ordered payment of pltf.’s 
taxed c(»sts against Ihi* lir8t-name<i deft A: against 
th(‘ minor, as well ns against the gu/irdians of tin* 
latter. \'iviAN r. Kkxnkm.y (hSPO), flit h. 'I'. 77tS. 
»sV'c. fjnaralfy, Infants. 


F, Creditors, 

3357. Creditor suppressing information Liable 
for costs so caused.] - Lvon \Vi‘j|{iuN(rroN r. 
JlAi.FoVK, No. 31 .‘{fl, afdr, 

3358. Creditor citing next of kin to take or refuse 
grant - Delay by next of kin.)— /a the (iuods of 
M 11 . 1 .A 11 (isii), .lur. i.^r). 

3359. Next of kin appearing & taking 

administration.] -In the Hoods o/Simttv (1853), is 
L. T. (). S. 351 ; HI ,Iur. t)2. 

Anmtjiition : Re!d. Fulilaiid r. lVn > (IST.jL L. iL 3 1’. & H. 

» 1 d • 

(t. The Crown, 


3360. Whether general rule applies.] -A. died. 
int4‘state ^ was presunu'd to Jiavt^ died without 
next of kin. J/ett-em of administration of ids 
estati* were granted to Jh, the »S<jlr. for the 
3'reiisury, on behalf of the Crown. Thes<^ letters 
were att<-iwar<ls revoked. A:- admirustration wtuj 
granted to one of the next of kin of A. In a 
suit by against 11. for payment ovct of tlie sums 
receivtsl by him : Held : 11. wfw not entitled to 


retain his costs. 

Although it is a nde at law tJiat the Crown 
n<*ith(^r pays nor n‘ceives costs, no such rule exists 
in this ct.-~K ANi: r. JIkynoluh (18.51), 4 Da U. M. 
A: (i. 5«5 ; 211.. .1. (’ll. 321 ; 24 L. T. O. S. 1.37 ; 
1 .Tur. N. S. 1 IS ; 43 L. it. 028 ; sidj iiorn, Kank 
r. Maflk. Kank r. Hkynoldh, 3 Kfi. Itep. 101 : 
3 VV. H. 8.5, L. (’. 11. 

Jnno/m/ons .— Mentd, A. -a. r. Haiiiiier nH.'.K), 27 I.. J. (’li. 
s:i7 ; Kdjrar r. lU*ynf»lciw (IK.'ih), 4 jm-. S. a. 3 U 1 > ; Tbc 
Lccla (1H63), Hn>\vii. & Lush. 111. 


insanit}', pronounced for, & tin* costs of t he Queen’s 
Proctor, w’ho opposed the will on behalf of the 
Crowm, refused. — On ambers & Yatman v. Queen's 
Proctor (1840), 2 (hirt. 415 ; 163 E. 11. 457. 

.— Mentd. Young & Smith r. Richards (1840), 2 

Curt, 371 ; Mudway r. Croft (1843), 2 NoUjs of Cases. 

438. 

3362. Letters of administration revoked.] — 

Kank r. Hkynolds, No. 3360, ante, 

3363. Whether liable for costs — Unsuccessful 
opposition to will.] — Tlu' nominee of tho Crown 
conU'sting the validity of a will of a bastard, a 
widow’or. A: without issue, on the gixmnd of testa- 
mentary incapacity at the lime of execution, 
condemned in costs hy the appellate ct., under 
('rown Suits Act, 1855 (c. 00), s. 2, upon an un- 
successful appeal fiH>m Ji sentence of the Prerogative 
(3., c'stablishing tlu* will.- I>YKK r. Barton (1856), 
10 Moo. P. (’. (\ 458 ; 14 K. B. 564, P. V, 
Annotation Mectd. 'I'lic Ledu (1 803), Rrowii. & iitiNh. P). 

3364. .] — The Queen’s Proctor un- 

successfully c(»nU*st<cd the validit y of a will, & the 
parties moved to condt‘mn him in vonis : -Held : 
the ct. had no power to comh'nm the (Vowm in 
costs. Atkinson r. Qukkn’s Pkoctor (1871), 
L. U. 2 P. A: 1). 2.55 : 10 L. .1. P. Si M. 10 ; 25 
L. T, HU ; 3.5 .1. P. 000 ; 10 \V. H. 780. 

//. /’(«>/• Fersons, 

Fee \i. S. (!.. Ord. Hi. rr. 20 31 a. 

3365. Allowance nomine expensarum - Reduc- 
tion where proceedings vexatious. | i:5 only docrood 

on account- of the povi'rty of the party nomine 
expensarum by way of stigmatising an unjust Ac 
vexatious suit*. Bkkkwood r. CALKMiiKHO (1757), 
2 loe. 308 ; 101 K. H. 372. 

3366. Whether liable for costs.] -W. obtained 
probate in common form of a pajM*!* jirofessing to 
b(* the will of A. Such probat-e, at the suit of tho 
ru‘xt of kin of (hu’cased, w’as revoked, tho ct. 
holding that tlu* paper in (picslion was not the 
W'ill of d<‘cease«|, A that W. luul becul guilty of 
fraud in obtaining )U’obat-(* of it, in contesting 
the suit. \V., though suing in Jormd pauperis, 
was con(h‘mn(‘d in the costs of the suit. — C arlkss 

Thompson (1858), 1 Sw. A:Tr.21 ; 164 K. 11.611. 

3367. - -.) — Lkmann r. Bonsali. (1823), 1 

Add. 38b; 162 10. B. 137. 

Annotation : Rold. Hind r. Huvich (IK.';;i). 1 Hug. Ecc. ;t!M. 

3368. Taxation suspended Enforcement 

subject to succession to property.] - Where cai»ai ity 
tk volition are established, a part-y suing in forma 
pauperis W'ho after a long ac(|uieH(H*nca3 calls in 
probate of a w'ill, on a suggest-iim of incapacity, 
fraud. Sc circ*umv(fnUon, may be condemned in 
cijsts, A^ the taxation suspended. -Waoneu r, 
Meahh (182b), 3 ibig. Kce. .521 ; 162 K. B. 944. 
Annotation Reid. Rind r. JiuvicH (IH.'iH), 4 Hug. Ecc. 

3369. Discretion of court.] - 

UiNi> r. Davies, No. 1 188, ante, 

3370. Whether allowed costs —Costs of pro- 
ducing witnesses.] ~ A pauper fipposcnl a w ill 
which was pronounced against on the grounds of 
inca]>acit-y Sc undue! influence Held : the pauper 
w^as entitled H) the cosls iniuirred in producing his 
witness.— 1 *o\veij. v, Si ANTi.KnuRV (1855), 1 .lur. 


Ncc Constitutional Law’, Vol. XL, jjp. 530 cLsca. 

3361. Whether entitled to costs — Unsuccessful 
opposition to wUl.]- The w ill, dn,Uid Si executed 
on Nov, l.i, 1 S.lb, of a testat-or w'ho was labouring 
und«*r cc‘i‘taiii delusi(»iis on the throe* previous days 
to its execution. A: who destroyed hims<df on the 
<lay following, No v, 16, w'hile under tf*mporary 


N. S. 05. 


Huh-keut. 6 . Security for Co 8 Th. 

Sec, now, 11. H. <’., Drd. 0.5, rr. 6, Oa, 7, 
generally, Practk'E. 

3371. Who may be ordered to give security-- 


with or without «n order that they b 
rooovcrtMl over against the administra 
tor. — UoLbKN r. Rlack (HRI.'i), 

C. L, R. 768.— AUS. 


PART 11. SECT. 20, SUB-SECT. 6. 

f. IV ho inay be ordered to give 
aecurity— Tarty residing otti of Juris- 


dirtUtn t'luiming an creditor.]- PuiliCH 
renidiiig out of the JurliKUctioii who 
come into the rnaater'a office in ati 
adniiiiHtratiou action piirauaut to a 


J. — VOL. XXIU. 


T 
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Executobs and Administeatobs. 


SecL 20. — CosUt of probate acliom: Svb-sccta. 6 dS; 7. 

Sect, 21 ! SvJb-aects, 1 <fc 2.] 

Bankrupt.] — A party propounding a will having 
become bkpt., directed to give security for costs. — 
Goldie v. Murray (1841), 2 Curt. 797 ; 1 Notes of 
Oases, 36 ; 6 Jur. 608 ; 163 E. K. 588. 

3372 . Whether bankruptcy alone 

sufficient ground.] — (1) A person who has lodged 
a caveat against probate of a will is not, though 
his action compels the exors. to take proceedings, 
HO much the actor in the proceedings as to be 
liable to give security for costs. 

(2) The bkpcy. or insolvency of a deft, is not 
per 6C ground for ordering him to give security 
for costs. — Re Emery, Emery v. Emery, [1923] 
P. 184 ; 92 L. J. P. 138 ; 130 L. T. 127 ; 39 
T. L. K. 713. 

3373. Defendant residing abroad — If sub- 

stantially piaintlfl.] — As a general rule a deft, 
residing abroad will not be required to give 
security for costs. Scinl)le : however, when deft, 
on t)jo j’ceord is substantially i)ltf., he may if 
resident abroad be? required to give security for 
costs. After letters of administration of the 
elTects ol A. on the presumption of his death had 
been decre.cd, but before the grant had been sealc^d, 
a person of same name as A., A resident abroad, 
entered a caveat, A in the subsequent contentious 
proceedings in which he was made deft., opposed 
tlie application for administration on thi* ground 
that ho was the alleged deceased, the ct. refused 
to order liiin te give security for cost<R. — R orkon 
V, Korhok (1864), 3 Hw. A Tr. 568 ; 34 L. ,1. P. M. 
A A. 6 ; 11 L. T. 459 ; 10 Jur. N. S. 1243 ; 164 
E. K. 1396. 

/tnnotaUon: — Consd. ICc Emery, Emory v. EnKsry, [1923] 

J*. 184. 

3374. Married woman- -Action brought 

after Married Women’s Property Act, 1882 (c. 75).] 

— Ill the UoodH of Wilson, Tiuielfall r. Wilson, 
No. 1187, ante. 

See, generally, llusrtANi) A Wife. 

3375. Caveator .] — Jtc Emery, Emery v. 

Emery, No. 3372, ante. 


SuR-SEOT. 7. -Taxation ano Payment. 

Sec, generally, J’RAC'rK-'E. 

3376. Taxation — Who may tax — Executor’s costs.] 

— A residuary legatee eaiinot liave the hill of an 
attorney emi)U)yed by tlie exor. texed. — Doe d. 
Sklwood Barnes (1838), 1 Will. Woll. A II. 
52; 2 Jur. 374. 

3377. On what scale.] — WJien the costs of 

a ])arty op])osing a will are diree,ted to be paid out 


of the estate of the party deceased, such costs are 
taxed not as between proctor A client, although 
more liberally than between party A party. — 
Edmunds v. Unwin (1840), 2 Curt. 641 ; 163 
E. B. 635. 

3373 , ,] — When the costs of the \m- 

succcssful party to a testamentary suit are directed 
to be paid out of the estate, they are not taxed on 
BO liberal a scale €U9 between proctor A client. — 
Jeffrey v. Jeffrey (1869), 28 L. J. P. A M. 43. 

3379. What costs allowed — Charges of 

administrator pending suit.] — In a testamentary 
suit, condemnation in costs includes all the charges 
of an administrator pending suit. — F isher v. 
Fisher (1878), 4 P. D. 231 ; 48 L. J. P. 69. 

3380. Decision by taxing registrar — 

Whether court will interfere.] — As a general rule 
the ct. will not interfere with the decision of the 
taxing registrar upon a mere question of quantum. 
— In the Estate of Ogilvie, Ogilvib v. Massey, 
[1910] P. 243 ; 79 L. J. P. 113 ; 103 L. T. 154, 0. A. 
AnnotcUinna : — Apld. Bruty v. EdraundBon, [1917] 2 Ch. 

285. Consd. Slingsby v. A.-G., [1918] P. 2:iG. 

Sec, now, B. S. C., Ord. 05, r. 27 (37). 

3381. Payment — How enforced — Charging order 
— Control taken out of solicitor’s hands.] — IIioap v. 
Jackson, [1886] W. N. 192. 

3382. Solicitor acting for exe- 

cutor successfully upholding will — Property pre- 
served through his instrumentality.] — A testator 
by Ids will, after bequeathing his household 
furniture A effects to his wife, devised A be- 
queathed the residue of his real A personal estate 
to his wife for life. A, after her decease, to his 
two daughters, of whom one was his legitimate 
daughter by a former wife A the other was 
illegitimate, in equal shares. Probate of the will 
being opposed by testator’s daughters, the exor. 
brought a probate action against them to establish 
its validity, with the result that probate of the 
will was decreed. The bulk of the estate was 
realty : — Held : tlie solr. who acted for the exor. 
was entitled under Solicitors Act, 1860 (c. 127), 
s. 28, to a charge for his costs in the action upon 
the prc)pcrty devised A bequeathed by tlie will as 
property preserved tlirough his instrumentality. — 
Ex p. Tweed, [1899] 2 Q. B. 167 ; 68 L. J. Q. B. 
794 ; 81 L. T. 1 ; 48 W. B. 5, C. A. 

Sec, generally. Solicitors. 

3383. Stay of subsequent proceedings 

— Until costs of former proceedings paid.] — ’J’he 
next of kin of a testetor instituted a suit for 
administration with a will annexed bearing date 
1868, of which the sole exor. A universal legatee 
was testator’s wife, wlio predeceased him. In 
opposition parties claiming to be legatees set up 
the contente of a later will alleged to have been 


iiot.ico to credit orn, A clHiiii to l»o 
croditorn of an estate adndnist(*rcd 
ttioro, nil] be roniilrod to give socurity 
for oo8t«.— /fr itKKS, ITwquiiaht r. 
Toiionto TauHiTd CX). (1884), 19 1*. 11. 
425.— CAN. 

g, JMattrr for discretion 

of roiiri.h-'l'ho iDaking «>f an order that 
n pltf. rosldont out of the jurisdiction 
shall give sotnirliy f<»r costs ivst-s solely 
in the diseretlon of the ct. — M'N kanv 
V. Maouikk, 11923] 2 I. h. 43.~ IR. 

h. ConsenHnq to charge 

his interest unih coste.}— -Where pltf. 
who was applying for an administration 
order had an liJtoi*ost Jn the estate in 
respect of which ho applied, ho was 
absolved from giving security for costs, 
although his rosidcnoo was out of the 
juiisdtotiou, upon his consenting that 
nls whole interest should be subject 
to a first charge in resnect of any coste 
which be might be lawfully ordered 
to pay.— Re aumbtrono, Abmbtrono 


r. AltMHTliONU (1898), 18 P. U. 55. — 

GAN. 

k. Creditor.) — Security for 

coats iKit ordered in probate proceedings 
by a creditor, as It might stay pro* 
coedingH of every one. & tie up settle- 
ment of osteite for monUis. — AVPan^iT’s 
Khtatk (1908), 6 K. L. K. 342 ; 43 
N. S. U. 230.— CAN. 

l. Cm^ator—Nejrt of kin outside 

jurisdiciiofi .) — ^A next of kin, a caveator, 
who merely requires to cross -examine 
the attesting witnesses to the will 
relied on by pltf., is not liable to give 
sfKJurity for costs by reason of his being 
u broad. — S tewart v. Stkw art ( 1 8G1 ), 
4 L. T. 085.— IR. 

m. l>ncrrtifled hank- 

rupL] — Deft., a caveator, being an 
unoertiflod bankrupt, ordered to give 
eoourity for costs. — L ahbkkt r. Dahset 
( 1877), 11 I. U. Kq. 291.— IR. 

n. .] — Uarucy 


V. UirasELL, [1916] 50 I. L. 104. — 

IR. 

PART II. SECT. 20, SUB-SECT. 7. 

3377 i. Taxation — On what scale .) — 
Whore a suit in the surrogate ct. is by 
order removed into Ch., & that ft. 
directs any of the parties to receive 
their costs, the costs to wbirb they are 
entitled are those allowed by the Ct. of 
Ch. tariff, & not tlie co^ts of the 
Probate Ct. in England, or of the 
ooimty eta. here, no tariff of vot,i8 for 
contentious cases in the surrogate cts. 
here having yet been established. — 
lie Harris, Harris r. Harris (1877), 
24 Gr. 459.— CAN. 

o. Stenographer's fee.) — The 

settlement of an estate in the iq^>- 
bate Ct. was a protracted one, 4c 
the 8crvk*es of a stenographer were 
scoured, l^bate Act made no pro- 
vision for the employment of a steno- 
grapher, but in case of aoontest allowed 
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Pakt II. — ^Pbobatk and Letters op ADMiNisTRATioN. 


executed in 1877 or 1878, but which could not be 
found. The Ct. of Appeal, reversing the judgment 
of the Probate Div., decided that there was not 
sufficient evidence of the contents of the second 
will, & their decision was affirmed in the House of 
Lor^. A fresh suit for probate of the second will 
was then commenced by the exor. of testator & 
residuary legatee of the will of 1877-78, who had 
been the confidential solr. of deceased, & who had 
acted as solr. for the legatees all through the 
litigation. This suit was founded upon fresh 
evidence of the contents & execution of the second 
will : — Held : although pltf . had been privy to the 
prior action, an application to stay the proceedings 
generally could not be granted, but that the pn>- 
ceedings ought to be stayed until the costs of pltfs. 
in the prior action had been paid. — P eteiis v. Tiixy 
(1880), 11 P. D. 145 ; 55 L. J. P. 75 ; 35 W. H. 1S3. 

By attachment & committal.] — See, 

generally, CoNTEMrr op Couiit, Vol. XVI., pp. 40 
ei 8€>q, 

3384. Agreement for payment out of estate — 
Whether legal.] — Pltf. in a probate action sought 
to establish the validity of a will as residinu’y 
legatee, & II., one of defts. as an exor. the trustee 
of an infant beneficiary und<*r a w*ill of t<*stiitor 
earlier in dale, sought to estiiblisli the validity of 
that wdll. During the coui*«e of the p.rot^eedings 
in tlie action a contract was made lH‘tween the 
jiltf. of the one part A JI. A: the infant, who wiis 
also a deft., of the other part, wliereby it was 
agreed that, wdiichever of the two wills Wiia upheld 
by the ct., the costs of pltf. of deft. il. & the 
infant should be paid out of the (*stab‘ whether the 
ct. so ordered or not. The ct. pronounced in 
favour of the earlier will, ^ on application made 
refused to sanction the contract on behalf of the 
infant, & directed that pltf. should pay the costs 
of II. A the infant in the probate action. In an 
action by ])ltf. to n^cover his costs against deft. 
II. under the contract : — Held : the contnict was 
not illegal & deft, was personally liable upcm it. — 
PniNCE r. IlAWOimi, [1905] 2 K. P. 708; 75 
L. .T. K. P. 1)2 ; 92 J.. T. 773 ; 51 W. K. 219 ; 21 
T. L. K. 402. 

3385. Uabillty of executor under.] — 

Prince r. Hawh)UT1I, No. 3381, ante. 


3388. Effect of subsequent rules of supreme 

court — Not expressly referring to probate division.] 

— Re Hailstone, Hopkinson v. Carter, No 3431, 
post 

3380. Application of rules of common law courts 
— ^Under Court of Probate Act, 1857 (c. 77), s. 36 — 
Time for application of costs of special jury.] — 

The Ct. of Probate is bound to exercise the powem 
belonging to the common law cts. confcri't^d on it 
by above sect, with regard to trials by jury in 
the same manner Sc subject to the same rules 
as the common law ct>s. ; therefore refused an 
application for a certificate for the costs of a 
special jury, because it wtis not made until several 
weeks after the trial of the cause. — Skipper v. 
Bodkin (ISfiO), 2 Sw. & Tr. 1 ; 2 L. T. 030 ; 24 
.1. P. 314 ; 8 W. K. 589 ; 101 K. U. 890 ; »jom. 
Skipper v, Skippi5r, 29 L. J. P. M. &; A. 133. 

3390. Application of Rules of Supreme Court — 
Non-contentious business.] — In the (Joods of 
Oaspahi, No. 827, ante. 

3391. R. S. C., Ord. 6, r. 2— Service out of 

the jurisdiction.] — Wliere one of dedts. in a pi^ohat^^ 
action wiis a foreign subject residing out of the 
jurisdiction, the* ct. ordered that he should reeeiv(^ 
notice in lieu of service of a writ of sunnnons 
marked as a concnirreut writ und(*r ahovt* rule. - - 
Peddinuton V. Pkddinoton (1870), 1 P. J>. 420 ; 
45 D. .1. P. 41 ; 34 L. T. 3ti0 ; 40 .1. I*. 328 ; 21 
W. U. 348 ; 2 (3iar. Pr. Ciw. 199. 

3392. R, S. C., Ord. 62, r, 5— Interval 

between service of motion & hearing.] — D onovan 
V. Donovan (1891), 91 L. T. .lo. 50. 

3393. R. S. C., Ord. 54, r. 4E —Service of 

summons.] — He 11au><tone, Hopkinson v. (Jahti*r, 
No. 3131. post. 

3394. Discontinuance of contentious business - 
No revival In lorm& pauperis.] — On the death of 
testatrix, probate of her will was wanted in com- 
mon form to the (*xoi*s. named Uierein. Subsii- 
(pic‘ntly pltf., os (!Xor. of a will of lattir date, called 
in the piobate in ordfT tli.at it might be rc^voked, 
but in const^iuence of non-prosecution,* the suit 
was dismissed. Thes will of lator dat^^ Wiis tilt'd 
in th<? rt'gistry. The ct-. refused t-o allow pit-f. b) 
rtH’oinint'nce in furmd pauperis ili<‘ conU^ntioim 
proce<»dingH. — (J athreli. v. Jeefrjoe (1804), 33 
L. ,1. P. M. & A. 178 ; 10 Jur. N. 8. 445. 


SKC-r. 21.— PRACTICE OF THE PROBATE 
DIVISION. 

Srn-sECT. 1. — In General. 

3386. Former practice — Whether binding.] —/n 
ific Hoods of Gunn, No. 878, ante. 

3387, .] — I said that by the Probate 

Act of 1857 (c. 77), s. 29, the practice of the Pro- 
bate Gt., where not altered by that Act or by the 
rules made under it, was, so far as the circum- 
stances of the case would admit, to be according 
to the practice of the Prerogative Ct., & that by 
the Juef. Act, 1875 (c. 00), s. 18, the rules orders 
of ct. in force in the Ct. of Probate were to remain 
in force, unless or until they were altered by the 
rules in the Ist schedule to tliat Act or by future 
rules or oi*ders, A that no rule or order having 
been made under either of the Acts altering the 
practice in such a case as the present one, the 
practice of the Prerogative Ct. would apply (Dr. 
TOISTRAM). — Dbuctc V. YouNO, [1899] P. 84. 


Hur-bect. 2.— Cavkath. 

See Non-( Contentious l^robaie Pules, 1925, rr. 02, 
00 ik, District liegistry liules, rr. 72, 75. 

3395. Entry — Party entering afterwards witness 
in support of will.] — The ct. ailowesd a pemm who 
was an exor. A- a contingimt reversionary Jega</oe, 
but who had renounced all intcirest under the will 
to be a witness in support of the will, thtiugh a 
caveat was originally enUired in his name. -Waub 
V. Ewkn (1740J, 5 Notes of Caw^s, 89, n. 

Annoiatinn : — Refd. Sanders v. Wlgnton (1846), 5 Notes of 

Cases, 78. 

3396. Administration decreed— Effect of 

second caveat.] — An administration decreed Ui a 
widow under a caveat, not to be stopped from 
passing the sf?al bv a second caveat. — W ingfield 
V. WiNCiWELD (1753), 1 I/.*e, 340 ; 101 K. H. 

125. 

3397. By alleged executor— Right to 


a foe to the jiidfre for taking down the 
evidence in writing : — Held : the tee 
tor takinir the evidence should bo taxed 
to the iudere Sc paid over by him U> the 
stenograpber. Sc only one fee should be 
allowed.— /fo Lornes Estatk (1920), 
62 N. S. li. 499.— CAN. 


PART 11. SECT. 21, SUB-SECT. 2. 
p. Entry — After wder for 
foreign j/rotmte .] — A caveat 
sealing a foreign probate is too late 
when an order is utfsle <llrec*ting the 
seal to be affixed.— /2e Bisiior’s will 


(1 8112), 18 V. L. n. 7.yj. AUS. 

of lUlctding leihHBS 
-OmiUrd frotn profHttf:.]~l)iiOv.iiMed 
made a will, wliicii was uttesf-c<l hy 
three wltufmsev,, hut without any 
attestatJon clause. At tlie loft of the 
T 2 
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6'c67. 21 . — PracHce oj Ihc iwobaic division: 

2 d: H, A. <&: B.] 

affidavit of testamentary documents.] — A party 
entering a caveat & alleging himself to be an exor. 
in the last will of deceased, without inserting the 
date, has a right to call for an affidavit of scripts, 
without swearing as to his belief that he is an exor. 
in some paper left by deceased. — A ntbobus v. 
LKGGA'rr (1831), 3 Hag. Ecc. 010 ; 162 E. li. 1284. 

3398. Who may enter — Person not a 

solicitor — Ministerial act.] — Lodging a caveat is a 
ministerial act ; & a person, not being a soli*., who 
performs this act on behalf of another, is not liable 
to attachment under Solicitors Act, 1860 (c. 127), 

s. 2(i.—Re Panton, [1901] P. 230 ; 70 L. J. P. 95 ; 
84 L. T. 725 ; 45 Sol. Jo. 523. 

Place of.] — See Supreme Court of Judica- 
ture (Consolidation) Act, 1925 (c. 49), s. 154. 

Notice of caveats.] — Sec, now, Administration of 
Justice Act, 1925 (c. 28), s. 18 (2), (3); Supreme 
C'ourt of Judicature (Consolidation) Act, 1925 
(e. 49), Sched. V., i*art I., 1 (iv) ; Non-Contentious 
l*robat(3 Pules, 1 925 (District Registry Rules) , r. 74. 

3399. Warning — When directed by court.]— 
D(?c(‘ased, under the i)owcrs given to her by her 
marriage wdtlemcnt, executed a will. Subse- 
qiuudly tJie marriage was dissolved by the Ct. for 
Divorce, & the will itself was destroyed by burning. 
Administration, having been taken by her next 
of kin, was called in by the residuary legatee 
named in the will, who inopoundcd the same, & 
the next of kin made no defence. A caveat had 
b(3cn entoi tid by the person interested under the 
settlement, in case deceased had not duly executed 
a will ; but such eavt^at was not warned by the 
party propounding the will. The ct. directed 
that- the caveat should b(i warned, in order that 
th(*. party wlio had enttu’ed it might, if he thought 
l)roiJcr, int(*rvene in the suit. — ^M ing v, Ming 
(1867), 36 L. J. P. M. 51 ; 16 L. T. 69; 15 
W. R. 718. 

3400. Time for appearance — When ex- 

tended.] 'A caveat cntcriMi by a next of kin, 
having been warned by the exors., the next of kin 
applied t^j have the time for entering an appear- 
ance extended t-o six months in order that a com- 
inunication might bo made with another next of 
kin who Avas in Australia, the caveat purporting 
to Iiavo be<?n entered also on his behalf. The ct. 
rejected the motion. — 1)1 the Voods of (-oiicoRAN 
(1862), 1 New Rep. 132 ; 11 W. R. 241. 

3401 • Withdrawal — Effect of — Caveat to prior 
will -Right to propound later will.]— An exor. of 
a will entered a caveat to a will of earlier daU^, but 
withdrew the caveat before it was warned, & 
allowed letters of administration with the earlier 

lUHt witness*!) naino appoarod the name 
f)t a third porsuti ; the husband of 
ono of tho loiratoos. Tho logatoo lllod 
a caveat, oooompauicd by a inoinoran* 
tlinn, that she desired to have her 
liusbiuid’s nonio excluded from pro* 
bate : — lltJd : tho proper course for 

t, hc cuvcatrlx to have adopted was not 
t.o have lllod a caveat, nut to have 
informed the exors. of tho clrcuin- 
stances, in or<h'r that they might' move 
for prol)at.e uith the omission of tho 
husband’s name. — He Fhoht’h Wiu. 

(lU0a),4 8. It. N. 8. W. 254 ; 20 N. 8.\V. 

W. N. 105.— AUS. 

r. — Protnitc twl taken 

ont—lhilil year after detU/i of owner.] 

“56 Vlot. c. 20 (O.). os to registra- 
tion of c-autions, apply to a case in 
which probate has not been taken out 
or letters of administration obtained 
till more than a year after the death of 
tho owner. — He Maktin (18U5), 26 
O. U. 465.— CAN. 


Administrators. 


will annexed to be granted to one of the residuary 
legatees named therein ; — Held : he was not 
estopped by the withdrawal of the caveat under 
the circumstances from calling in the letters of 
administration with the earlier will annexed & 
propounding the alleged later will. — G oddard v. 
Smith (1872), L. R. 3 P. & D. 7 ; 42 L. J. P. & M. 
14 ; 28 L. T. 141 ; 37 J. P. 199 ; 21 W. R. 247. 


Sub-sect. 3. — Citations. 

A. In General. 

See Probate Act, 1857, s. 61 ; Probate Act, 
1858, s. 16 ; Administration of Estates Act, 1925 
(c. 23), s. 5 ; Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 169; Non-Conten- 
tious Business Rules, 68-70 ; District Registry 
Rules, 79 & 80 ; Contentious Business Rules, 13- 
17 ; Non-Contentious Probate Rules, 1925, rr. 66, 
76 ; 11. S. C., Ord. 5, r. 15. 

3402. Who may be cited — Whether heir-at-law — 
Under Court of Probate Act, 1857 (c. 77), s. 61 — 
Before plea filed.] — A testamentary suit was com- 
menced by caveat, & after warning of tlie caveat 
& entry of appearance by tho next of kin, extrix. 
under an alleged will filed a declaration jiro 
pounding the will : — Held : leave to cite tlus 
heir-at-law of testator under above Act, s. 61, 
could not be granted until a plea had been lihjtl 
denying the validity of the wUl. — Copeestone v, 
Nicholes (1863), 33 L. J. P. M. & A. 57. 
Annotations: — ^Folld. Mooro & Barber v. Holgato (186C), 

L. K. 1 P. & D. 101. Re!d. I’oacock v. Lowe (1867), 15 

W. It. 717 ; Moran v. Place, [1806] P. 214. 

3403. Before time for pleading 

expired.] — 'J'ho ct. refused, as premature, an appli- 
cation for leave to cit-e the heir-at-law, tJie time 
for pleading to the declaration not having elapsed, 
& the next of kin not having been cited. — Moore 
& Barber v. Holgate & Wife (1866), L. R. 1 
P. & D. 101 ; 35 L. J. P. & M. 46 ; 14 L. T. 24 ; 
14 W. R. 515. 

Annotation: — Expld. Peacock v. Lowe (18C7), L. It. 1 

P. & D. 311. 

3404. Executor — Refusing to produce pro- 

bate.] — Where an exor. had proved a will, power 
being reserved to his co-exoi*s. to come in & i)rove 
it, ui)on his refusal to produce the probaU3 & an 
account of the estate in respect of which it had 
been granted, so as to enable a co-exor. to prove 
the will without payment of probate duty, the ct. 
directed a citation to issue against him . — In ihc 
Goods of Turrbll (1862), 2 8w. & Tr. 456 ; 31 
L. J. P. M. & A. 170 ; 6 L. T. 162 ; 20 J. P. 695 ; 
10 W. R. 430 ; 164 E. R. 1073. 

Annotation He Griffin (1910), 54 Sol. Jo. 378. 

PART II. SECT. 21. SUB-SECT. 3.— A. 

b. W7io may be died — Creditors — 
JVfxf of kin.] — B. was removed from tho 
office of administrator & another 
administrator appointed In his place, 
on an ex p. order made at a time when 

B. was absent from tho province, 
there was a balance in his favour. B . 
presented a petition to tho l*robate Ct . 
jirayiug for a citation to all nece8.sary 
parties, 6c the final settlement of the 
estate. The administrator having 
appeared tho judge proceeded to 
settle the estate: — Held: a citation 
should' have been issued on the part 
of the administrator calling upon the 
creditors, next of kin, etc., to come in 
Sc attend a settlement of a<;euuiits. — 
He McHak's Estate (1896), 26 N. 8. lU 
(16 11. & G.) 214.— CAN. 

0 . Huty of judge— On return to 
dtaiioH.] — I'pon petitioners nresentiug^ 
evidence to prove a will in solemn form 
on tho return of a citation therefor^ 


■. — — After expiry of three 
years— Certificate of offidal guardian — 
Authorising registratum.] — He BoWKR- 
MAN & Hunter (1909), 18 O. L. li. 
122 ; 13 O. W. H. 891.— CAN. 

t. JuruuHctUm of Court of Pro- 
bate to set a-sidr.l — The Ct. of I’robate 
has no jurisdiction to set aside a caveat 
on the inround that the party who has 
filed it has not filed a plea. — Uooney 
V. Feeney (1869). 17 W. U. 536,— IR. 

a. JfUerest of caveator — Entitling 
him to oppose orant .] — ^A., a judgment* 
creditor, attached certain property as 
belonging t<» B., his debtor. B. was 
the next of kiu of C„ deceased. The 
widow of C. appUofl for probate of an 
alleged will of her husband. On 
caveat entered by A, i—lield : bo had 
such ail iuterest as entitled him to 
^pose the grant. — He Bhuboroonduki 
0ABKS. NOBEKN CHUNDEK 81 L 1'. 

Bhobosoondubi Dabee (1880), 1. L. H. 
6 Calc. 460.— IND. 
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3405. Affidavit to lead citation — By whom made 
— Attorney of applicant abroad —Estate about to 
be distributed.] — A party intorest<oil in the pi*o- 
p^'i ty of docoased, who desiml to call in th«' probat*' 
of Jiis will. A: to put tht‘ cxoi*a. to the pitiof theri'of, 
rc'sided in Tasmania. The ct. on an atlidavit that 
the estate of deceased was about to bt‘ distributed 
by the C^t. of Ch. amongst those who claim<'d it 
under the will, allowed a citation to issue on an 
alVidavit fi*om the person authorised by a power 
of attorney to institute the suit on iK'half of the 
l»artv intert‘sted. — In ihe Goods of IIutij^y (IStUl), 
J.. Jt^. 1 P. tte I). 5tKl ; 38 L. J. P. A: M. 27 ; ID I.. T. 
704 ; 33 J. P. 1(57. 

3406. Solicitor of applicant.] — Applica- 

tion for leave for pltf.’s solr. to swear the nt'cessary 
atlidavite to lead the citation & writ in an action 
for ivvocation of piobate, pltf. being temporarily 
out of tlie jurisdiction, ivfused. — In ihe Esiaie of 
Ja ke (IDOD), 25 T. L. H. 825 ; 53 Sol. Jo. 734. 

3407. Effect of citation — On former sentence.] — 
l*ArKMAN’s Pask. No. 30(55, ante, 

3408. Effect of non-appearance— Party Inter- 
ested In supporting will.] — JloiuNtxiTK i*. Oossrrr 
(ISiO). cited in ,32 P. .T. P. M. A: A. at p. 170. 

A nnniation FoUd. M tu t (HI r. Thoriu* It 2 L. ,1. 1*. M. 

A. 17 i. 

3409. Party propounding will.)— /n the 

(ioiKts of Moutox, Mouton r. 'J'iiofum:, No. 20 1.3, 
ante. 

II. Service. 

3410. Necessity for.)— A citation which liad not 
b«*en served on the party against whom it had been 
entered, holden to be voul. -Mi’Hi'liYr. McPahthy 
(1758). 2 l/'e, 52D ; 1(51 K. U. 428. 

3411. . 1 - 3'ht* Pt. of Probate has no pow(‘r 

to dis]>t'nH(> with service of citations, teum* to 
proceed to ]»rove a will in solemn form will nut be 
grant**d imh«ss citations havt* been personally 
served on the persons entitletl to see proceedings, 
or, if ! KMsonal Service is impracticable, have* bet‘n 
dulv adv(*rti.s<‘d.“ l\n''rs v. PoTi’s (18(5(1), 30 
1.. ,). P. ]M. A A. 112 ; 24 J. P. 777. 

3412. By whom— Not party to suit.]— Service of 
a citation by a partv to a suit is insullicmnt. — 
(iLYDK r. Davik (1804), 33 L. J. P. M. At A. 184. 

3413. Mode of — Personal service — Advertise- 
ment.]— IVrrrs r. PoiTs, No. .3111, ante. 

3414. — Substituted service- Party resident 
In West Indies - No agent within Jurisdiction.]— 
Administration with will annexed granted to 
legatee, on a s(*rvice on tlie Itoyal Exchange, At on 
an atlidavit that tliewi was no ag(*nt in this country ; 
but, as a rule, where tin; parties interested are 
only in tin; West Indies, the ct. will reijuire notice 
to be giv(‘n to t hem by a re<pnsit ion. — Nohrinuton 
V. NKMiiiiEAn (183(1), 3 Hag. Ecc. 278, n. ; 1(52 
E. H. 1158. 

3415. When allowed.] — Where a writ 

cannot lx* served personally upon one of 8<?veral 
defts. by it*ason of his address being unknown At 
not- jiscerteinabh*, the ct. will n<jt dispense alto- 
getht'r with the service, but will dirr‘ct service of 
the writ to be etT(»cted by a*lvertis<unent, following 
the old practice of the Pt. of Probate in the 
service of citations. — Wnm.EY v. Honeywell 

the caveator claiiaed the rifirht to first 
(^1, petitioners to l>c cross-examined 
upon statements made b}” them In 
their petition ; & upon the judge (»f 
probate deciding that petitioners 
should l>e first called Sc so cross- 
examined : — Held : the Judge's duty 
upon the return of a citation is to first 
hear sufficient e\'idenoe to establish 
pritttd facie the validity of the will, 

6c he W’tts ill error in ordering that the 


(1870), 35 L. T, 517 ; 41 J. P. 57 ; 21 W. R. 851 ; 
2 VhM\ Pr. ( 212. 

See Probate' Rules (PontcuHous Busiucss), 18(52, 
rr. 18, ID. 

3416. On Infant or mlnor—General rule.] — 

In all cases of proeess st'rved on a minor the ct. 
requires a certilicate of its liaving been served 
in the presence of the natural or legal guardian 
of the minor ; or at least in that of some person or 
pt*i*sons uiKiii whom the a(dual care A:, custody of 
the minor, for the time b(*iug, luis properly d<'- 
volved. — I'ooi'EH V. (JuKKN (1825), 2 A<ld. 454 ; 
1(52 E. R. 3(51. 

A imofaf ion Consd. Quinn r. Quinn, [lirjuj P. (55. 

3417. .] -Brown v. Wit.oman, 

No. 1741, ante. 

3418. .] — Where a minor of the 

age of seventeen was living in service at- a distenci* 
from her mother, her natural guardian, the ct. 
dispensed with the ordinary ruh*. whicli rt*quires 
service of a citation upon a minor t-o be (‘lYcudod 
upon her in the ]>resenee of her natural or legal 
guardian, or of some person upon whom In'r 
custody b>r the time being jiroperly devolved. - 
IjAINson V. Naylor (18(52), 2 Sw. A: Tr. 7 ; 2D 
li. J. P. M. A A. 12(5 ; 2 L. 3\ 3D1 ; 8 W. R. 451 ; 
1(54 E. R. 8D2. 

3419. ~ Guardian resident at a distance.] 

Eainson 1 *. Naylor, No. 3118, ante. 

See, (jencraliy, Infants. 

3420. Guardian refusing to bo present 

— Attempted service on next of kln.j Where a 
citiition was si‘rved upon two minors at. t he house 
where they resided, but t-heir custodian di'clined 
to be present at the* scrvic'c*. A: an attempt was 
also made to H(‘rve Hu» citation on the ni'xt of kin 
of th(» minor, but failed by reason of th(' process 
Hi'rvcr not being permitU*d to see the iR‘xt of kin. 
tlie <‘t. held the service on tiu' minors to be suni- 
dent. - Lean r. Viner (18(54), 3 Hw. A:. 3V, 4(551 ; 
33 L. .1. P. M. At A. 88 ; 1(54 E. R. 1357. 

3421. On lunatic -On committee.] - Where 

a [lersoii whom it is neci'ssary t-o cito as int-<‘reHted 
in t lu! (‘State of a (h*e<*aHed is a lunatic, At a com- 
mittee of his esiutt' has been appoinbsd, service 
of the citation upon such committiie is sunicieut-. 
It is not ru»C(?SHary tliat the lunatic should be ])er- 
sonall y served in tlui presiuicc^ of some nu'dical man. 
—In the Goods o/Si;rtkr 8 ( 1 K51f ), 28 L. ,1 . P. At M . 8D 

3422. --.j— When a paity upon 

whom a citat-ion is to be served is a lunatics, (lui 
citation should be isHU(*d in th<» usual form, At 
served upon th(» conimitb'e, or if Uu*re is no com- 
mittee, ui)on the next of kin of the lunati(*, or 
some other person on his bcdialf, At the aHidavit 
(if service should stat*^ the fa(;t of th(! luniujy, A: 
the manner in which the service has been elT(*cted. 
— Mohelky V. Burns (18(50), 25 .1, P. 24. 

3423 . On guardian— Refusal to allow 

personal service on lunatic.]— /n the Goods of 
Atherton, No. 1838, ante. 

8424. Whether In presence of medical 

attendant.] — Inthe Goods o/Suktkes, No. 3121, ante. 

3425, ,) — In ihe Goods of PuiuK, 

Watkins v. Buhhell (1904), 20 T. L. K. 540. 

See^ novo, R. 8. C., Ord. 2, r. 5. 

PART II. SECT. 21, SUB-SECT. 3.— B. 

8413 i. MfsU of ’ Permmal service.] - 
Where exons, appik’d 
there wan living a minor widow entitled 
to tnalntenanco 6c renldenoe uiidiir the 
will : — I/eld : a npiMilal citatlcm Mhnnid 
iHHue upon the widow & te nervod 
iierHonally on h(’r 6c on her father with 
whom s*ho njHlded.— - /n Ute UiMttiM of 
Amkita Lal M cluck (ilRiO), J. L. It. 
27 Calc. a.'iO.— IND. 


caveator be allowed to call petitionerH to 
lie croHH -examined on mattern Htated 
in the r>etition . — lie McUcinald (1920), 
47 N. li. It. 379.— CAN. 

d. Effect of ciUUion.] — Merely 
citing a pcrfion in a probate application 
dooH not make him a deft. — H akoja 
SCNI iARI llASAK r. ABIIOY UlIAIlA.X 
liASAK (1914). I. L. It. 4i Calc. 819.— 
IND. 
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Executors and Administrators. 


SeH, 21. — PracHcc of ihr prohale division: Svh-sect. 
J?, Ji. 6’.; suh-svcis, 4 db 5, A., Ti. {n) & {h) 
i. it: iu ; sub-s rcf, 0, ] 

34 ^, TZI Where no committee — On next 

of kin.] — Moseley v. Burns, No. 3422, anh\ 

See, generally, Iatnatics. 

3427. Certincate of service—Necesslty for In- 
dorsement.] — WTien a citation has been served, a 
certificate of service should be indorsed on the 
citation. — Goooburn v. Bainbridge (1800), 2 
8w. & Tr. 4 ; 29 L. J. P. M. & A. 163 ; 2 L. T. 
430 ; 8 W. K. 604 ; 104 E. R. 891. 

3428. Affidavit of service — On lunatic — What 
must be included.] — Moseley v. Burns, No. 3422, 
ante. 

C. Who must he died. 

On proof In solemn form — ^Necessary parties.] — 
See Sect. (5, sub-sect. 9, C. (o), ante. 

On application for grant of administration — 
With will annexed.] — See Sect. 12, sub-sect. 1, C., 
ante. 

De bonis non.] — See Sect. 12, sub-sect. 2, 

E., ante. 

Pendente llte.] — See Sect. 12, sub-sect. 7, 

0., ante. 

To attorney.] — See Sect. 12, sub-sect. 8, C., 

ante. 

Ad litem.] — See Sect. 12, sub-sect. 10,0., 

ante, 

Limited to specific effects.]-— Sect. 12, 

snb-soct. 11, K., ante. 

On application for revocation of grant.] — See 

Sort. 15, Hub-floct. 3, 0., ante. 


SUR-SECT. 4. — SUIOIONSES AND MOTIONS. 

See ConicjntlouB Rules, 98-100. 

3429. Notice of application for directions — Who 
may apply after notice given.] — A notice that 
application would be made for directions as to the 
mode of trial liaving been given by one party in 
a suit to the other, in pursuance of r. 23, but not 
such application having been made, the ct. made 
the order upon the application of the party to 
wliom the notice had been given. — Barnard v. 
Burroughs (1801), 26 J. P. 440. 

3430. Len^h of notice necessary — Motion- 
Governed by R. S. C., Ord. 62, r. 6.] — Donovan v. 
Donovan (1891), 91 L. T. .To. 66. 

8481. Summons— Not affected by R. S. C., 

Ord. 64, r. 4E.] — Rule 100 of the Probate Con- 
tentious Rules, 1802, remains in force notwith- 
standing R. 8. 0., Old. 64, r. 4 e, & therefore 
in the case of a summons in a probati? action one 
clear day’s service before the return thereof is 
sufficient. — lie Haii.stonb, Horkinson v. Carter, 
[1909] P. 118 ; 78 L. S. P. 66 ; 100 L. T. 420 ; 
63 Sol. Jo. 321, 0. A. 

AnnotatUm : — Retd* Jn the Kutate of ShivwKbiin% l^lcLcod r. 

Shrowslmry, (1«22] P. 112. 


Sub-sect. 6. — Discovery and Produ(t:'ion op 
Documents. 

A. Discovery. 

See Discovery, Vol. XVIII., p. 64, Nos. 100-112. 


Examfhatlon of parties as to possession of testa- 
mentary documents .] — See Sub-sect. 5, B. (h) ii., 
post. 

B. Production. 

(a) When ordered. 

3432. In respect of what documents — Original 
win — Withheld by creditor.] — ^A will withheld by 
a creditor ordered to be brought in on the applica- 
tion of the extrix. — ^Bbthun v, Dinmure (1762), 
1 Lee, 158 ; 161 E. B. 69. 

3433. Over which solicitor claims 

lien.] — Qu. : whether on attorney’s lien upon 
papers extends to the original will of his client. 

Ordered to produce it before the examiner, & 
for the hearing of the cause without prejudice. — 
Georges v. (Georges (1811), 18 Ves. 294 ; 34 
E. R. 328. 

3434. .] — A solr. has no lien upon 

the will of his client, & cannot refuse to produce 
a deed executed by the client in his favour, con- 
taining a reservation of a life interest, & a power 
of revocation. — ^Balch v. Symes (1823), Turn. & R. 
87 ; 37 E. R. 1028, L. C. 

Annotations : — ^Befd. A.-G. w. Thompson (1849), 8 Hare, 
106 ; Costa Rica Republic v. Erlanger (1874), L. R. 19 
Eq. 33. Mentd. Robarta v. Jefforys (1830), 8 L. J. O. S. 
Ch. 137 ; Dc Bay r. Griffin (1876), 10 Ch. App. 292, n. ; 
Angus V. McLachlan (1883), 23 Ch. D. 330 ; Re Taylor, 
Stihiman & Underwood, [1891] 1 Ch. 390 ; Re Morris, 
[1908] 1 E. B. 473. 

3435. .]— The Ot. of K. B. will 

not grant a writ of proliibition restraining the 
Prerogative Ot. of Canterbury from compelling 
an attorney to bring the will of a deceased client 
into that cb. & there leave it to be registered, on 
the ground tliat the attorney has a lien upon the 
wUl for the amount of his bill, due from deceased. — 
lie. Wood, Bx p. Law (1834), 2 Ad. & El. 45 ; 
4Nev.&M.K.B.7; 4L.J.K.B. 18; 111E.R.18. 

See, generally, Discovery, Vol. XVIII., pp. 113 
et seq . ; Evidence, Vol. XXII., pp. 218 ct seq., 
237 ct seq. ; Holicitors. 

3436. All testamentary papers — Duplicate 

of will.] — (1) All testamentary i)apers are to be 
brought into the Prerogative Ct. when I’equired. 

(2) A duplic.ato is a pait of a will, & to be con- 
sidered as a testamentary paper. — Killigan v. 
Parker (IA)R.D) (1754), 1 1x^6,602; 161 E.R.241. 
Annotatiovs :—As to (2) Folld. Doc d. Strickland r. Strick- 
land (J849). 8 B. 721. Reid. Atkinson r. Morris, 
[1897] r. 40. 

3437. Papers possibly testamentary.] — 

Papers which may be of a testamentary nature not 
to be withheld from the ct. — Lanomead v. Lewis 
(1816), 2 Phillim. 326 ; 161 E. R. 1169. 

AnnoUition : — Refd. rcacock & IVukc r. Lowe (18G7), 36 
L. J. 1\ & M. 91. 

3438. All wills & testamentary papers 

of deceased.] — >Vliere the exors. & solrs. of 
deceased tostatrix had refused to give any in- 
formation as to previous wills alleged to have 
been executed by testatrix to persons who believed 
themselves to have been benefited by them, the 
ct. under Court of Probate Act, 1857 (c. 77), s. 26, 
ordered them to bring into the registry all wills dc 
testamentary papers of deceased in their possession 
& to allow appets. to take copies of them. 

1 shall make an order that the exors. deposit in 
the registry the wills & other testamentary docu- 
ments, the possession of which the solrs. admit in 


PART II. SECT. 81, SUB-SECT. 4. 
t. Devise — Summary applieation 
to determine — Scope of iJufc 938.] — 
There ii no hirlediction upon an 
orlginatinir summona under Rule 938 
to decide a quoation arialng between 
legal devliHMM under a will, where the 
ciuextion propounded doea not in any 
way relate to the udmini8t.ratloti of the 


eatato . — Re Caffkrty’s Estate (1907), 
10 O, W. U. 1119 ; 15 O. L. R. 306.— 

CAN. 


PART 11. SECT. 21. SUB-SECT. 6.— 
B. (a). 

f. For irfcol purposes — Frrporo- 
lion of letters aa ettlligenda iHtna.] — 


Where the ct. haa given leave to take 
out lettera ot adminiatration ad 
eoUigenda bona. Sc a peraon other than 
the peraon to whom auoh leave haa 
been given ia in poaaeaalon ot papers of 
deceased, the ct. wUl order the person 
in posaeafdon ot auoh papers to lodge 
them in ot . — In the Goods of WiuaoN 
(No. 1) (19(17), 42 I. L. T. 38.— IR. 
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their sflBdavit &> that appcts. be at liberty to take 
copies of them . Appcts. must, however, pay the costs 
of such deposit A of this mot ion ( Jeunk, J . ). — In the 
Goods 0 / Shepherd, [1891] P. 323; 60 L. J. P. 102 

3439. Confined to testamentary papers— 

Paper purporting to be extract from lost will — 
Written from recollection.] — The ct. I'efused to 
order the produ(5tion of a pa^r purporting to 
contain an extract from a lost will, & written from 
recollection by a person who had made a copy of 
the win before testator’s death. — Dent v, Denison 
(1860), 24 J. P. 696. 

3440. Settlement referred to in will.] — 

1 71 the Goods of Sibthorp, No. 1374, an/c. 

What papers are tt'stamentary, see, generally^ 
Wills. 

3441. For what purposes — Copies to be made by 
persons Interested — Payment of deposit for inspec- 
tion.] — In the Goods o/ SHEPHERD, No. 3 anU\ 

(b) JIo70 obtained, 
i. By Subpnp7ia. 

3442. Grounds for granting — Belief of pos- 
session.] — Be Fr.oyi> (1909), 53 Sol. Jo. 790. 

3443. Power to Issue — For service out of Juris- 
diction.] — Be Hasibokough (1894), cited in Hals- 
bury’s liaws of P^ngland, Vol. XIV., p. 153. 

.] — See, generally, Kvidence, Vol. XXII., 

pp. 427 et seq, 

3444. Effect of non-compliance — Whether con- 
tempt — Party not in possession or control of docu- 
ment.] — \Vh(Tc a wnt of subpoma was is.sued in a 
non-contentiouH inatteT (iirt*cting It., a solr., U> 
bring inU> t he Prt)batc Itegisiry a script which was 
stat<*d to be. bnt which was not in fact., in his 
possession or control : - livid : his non-compliance 
with the subjKena was not., under the circum- 
stances, a conte*m]d ; tlu* fa<'t that h<* had not 
followed the practice general in su<*h a civse, A: 
compulsory in a cont<‘nti(iU8 matter, filing an 
alTidavit explaining the rt'ason for liis non-com- 
pliance, with which ])ra<*tice he was acquainted, 
was n(»t a contemj)t ; At, t here being no c-,ont4*mf)t, 
the ct. had no jurisdiction to order him to pay the 
(*ost.s of an application for an ordtT dire<’tirig him 
to attend for examiriati(jn before the judge, or of 
his consequent attendance. — Be. Emmeiwon, Kaw- 
LiNos r. Kmmerson (1887), 57 Ji. J. 1*. 1, O. A. 

3445. & omission to file explanatory 

affidavit — Whether contempt.] — Be Kmmerson, 
Kawlings V. Km.meuson, No. 3114, ante. 

See, generally, Cf>NTEMin’ OK CoUHT, Vol. XVI., 
pp. 41, 42. 

3446. Whether attachment will Issue — 

Nature of application for.] — The* ct. granted an order 
for an attachment against A. for the disobedience 
of a Rubpceiui to bring in a will ; but directed that 
the attachment should li<? in the liegistry for eight 
days after notice U) A. of its having issued, befoDi 
proceedings should be taken Ui enforce it. — 
Simmons v, Dean (1858), 27 L. J. P. At M. 103. 

See, generally. Contempt op Court, Vol. XVI., 
pp. 46 et seq, 

3447. Forthwith.] — Wliere a subpeena 

lias been personally served uix»n an individual to 
bxing in a testamentaiy paper, At such individual 
fails to comply therewith, the ct. will not at once 
order an attachment to issue against him, but will 
make a preliminary order that he shall attend in 
ct. to be examined in reference to his possession 
of such paper. — Parkinson v, Thornton (1867), 
37 L. J, P. At M. 3. 

Annotation : — ^Beld. Be Emmenon, lUwlingM v, Kmmermn 

(1887), 67 L. J. 1». 1. 

See, gefierally, Contempt op Court, Vol. XVI., 
pp. 72, 75, 76. 


Order for attendance dc examination.]— 

Sec Sub-sect. 5, B. (b) ii., post, 

ii. By Order for Atienda7xcc and Ejea7nituttion, 

3448. When issued — On non-compliance with 
subpoena.] — Parkinson v, Thornton, No. 3447, 
ante, 

3449. .] — Be Floyd (1009), 53 Sol. 

Jo. 790. 

3450. Right to conduct money.] — Semble : con- 
duct money cannot be claimed in the first instance 
by a person who is directed to attend for tlie pur- 
pose of being examined pursuant to Ct. of Ihobate 
Act, 1857 (c. 77), s. 26. — hi the Goods of Wyatt, 
[1898] P. 15; 67 L. J. P. 7; 78 D. T. 80; 46 
W. K. 425. 

Annotation : — Refd. In the Otunis of Harvey, (11)071 P. 230. 

3451. .] — Upon a motion to attach a person 

for not comiilying w'ith an order made under 
Ct. of Ih'obate Act, 1857 (c. 77), s. 26, directing his 
attendance in ct. ft»r cn»8s -(examination as to hia 
knowledge of a certain t-t*stam(‘nlary i)apor: — 
Held : the motion must be rt^fused, no conduct 
money having beim tenden^d. — In the Estate of 
llAUVEY, 11907] P. 239; 76 D. J. P. 61 ; 23 

T. 1.. K. 433 ; 51 Sol. Jo. 357. 

‘Distd. Jeffrit'H r. Jeffries (1007), 61 Sol. J(, 

672. 

3452. Conduct of the examination - Whether 
witness entitled to counsel.] — A [)arty having been 
brought before f-ht^ ct. under (K. of Probatt^ Act, 
1857 (c. 77), H. 26, to be examined as to her 
knowJ(Hlg(* of th(^ testainenbiry papers of decoosiul, 
('ounsel was pi‘i*mit k‘d U) af k?nd on her IxJialf, to 
put tpj(!stionH t-o her, At also k) th(» (»thor pt^rsons 
who had been rt*quired ki at.k^nd on the same in- 
quiry. — In the Goods of (Jope (1867), 36 D. J. P. As 
M. 83. 

3453. Either in open court - - Or by Interro- 

gatories.]— The examituiiion of a person rt‘spocting 
his knowledge of k‘stanumtary papi^rs undi^r Ct. of 
Ih'obate Aet, 1857 (c. 77), s. 26, must be (‘ither in 
open ct. or on interTogat/oriea.' - /a the Goods of 
Dawh (1872), L. K. 2 P. A:. D. 4.58 ; 4 1 k. J. P. At M. 
4! ; 26 L. T. 530 ; 36 J. P. 503 ; 20 W. K. 572. 

3454. Examination on commission— Power to 
order.]— The ct. has j)ower, undc^r Ct. of Probate 
Act, 1857 (c. 77), s. 26, to order a commission k) 
is.suc \<y examine a x^erson /is to her knowh^dge of a 
k'sfamcmkiry papijr . — iti the Goods of J'ickard, 
Banfieli) V, Pickard (1881), 6 1*. I). 33; 50 
D. J. P. 72 ; 45 J. P. 608 ; 29 W. K. 613. 

3455. Costs of order — Liability of party served 
not in contempt .] — Be Kmmkrhon, Kawlingh v, 

I Kmmerson, No, 3444, aide, 

3456. Liability of party refusing production 

on subpoena.] — Be IV/yd (1909), 53 Hoi. Jo. 790. 

3457. Non-compliance with order -Whether con- 
tempt— Where conduct money not tendered.] — In 
the Estate of Harvey, No. 3451, ante. 


Sub-sect. 6. — Attendance and Examination op 
Witnesses. 

See Court of Probate Act, 1857 (c. 77), ss. 21, 
26, Afc generally. Evidence. 

3458. Attesting witness — When attendance 
ordered — Under Court of Probate Act, 1857 (c. 77), 
8. 24 — Refusal to make affidavit.] —A will inform/illy 
executed & attested was earned ink> th(3 registrv k) 
be proved, A1& was afkjrwards, on the ground of its 
informality, sought to be withdrawn, for the purpose 
of proving a will of earlier dak*. The registrar, in 
oraer to certify refusal of probakj of the informal 
will, required affidavits from two witnesses, who 
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Scci, 2\. — Pradicc of ihc prohrde div'mon: Suh- 

ihough they had subscribed it, had neither wit- 
nessed the signature of testator, nor signcid in the 
presence of each other. One of the> witnesses 
refusing to make tiic nccess/iry affidavit, the ct., 
upon motion, granted an order under above sect, 
to enforce his atte.ndance for oral examination in 
ct. A: named a day for that purpose . — lie Pjiosskii-, 
Px p. Ih)Ui/roN (18(51), New Hep. Cll. 

3459 . .] — Wlierfi a will was 

without an attestation clause, & the attesting 
witness(js refused to make any affidavit as to the 
f;xecution, the ct. issued a subpojna under above 
sect, to compel their attendance before the ct. to 
be examined. — Jn the Goods of Hamer (1872), 25 
J.. T. 951 ; 36 J. P. 121 ; 20 W. R. 303. 

3460. J — In the Goods of 

Sweet, No. 959, ante, 

3461. .] — Where two attest- 

ing witnesses to a codicil liad refused, aftiT proper 
application, to make a necessary alfidavit as to 
the execution of the t<^8tamentary document, the 
ct. ordered botli to attend for examination unless 
they made the required affidavit within seven 
(lays, & also ordered them to pay the costs caused 
by their i)revious refusal . — lie Hays (1910), 5d 
Sol. Jo. 200. 

3462. Under Court of Probate Act, 

1857 (c. 77), s. 26 — Refusal to give information as 
to circumstances of attestation.] — The ct. will not, 
un(l(*r above S(K;t., oi’der the attendance for exami- 
nation in open ct. of the attc^sting witnesses to a 
will because they may iiave declinc^d to give infor- 
Triation as to the circumstances attending the 
execution of the same. — Evans v, Jones (18(57), 36 
H. J. 1*. A, M. 70 ; 16 H. T. 299 ; 15 W. H. 775. 

Necessity for calling generally.] — SW Sod, 6, 

sub-sect-. 3, C., ante, 

Subp<Bna to produce documents.] — See Part 2, 
Sect. 1, sub-sect. 1 (6) ii., ante. 

Attendance for examination as to knowledge of 
documents.] — See Nos. 3112-3 H7, ante, 

3463. Examination on commission — Power to 
order— Witness attending dying relative — By con- 
sent.] “ ^Mie ct. has power, under ( !(.. of ProbaU^ Act 
(c. 77), s. 32, to iH.sue a connniHsion to (‘xaiuint' a 
witness who is not presented by illness or by 
reason being withoul- tlu* jurisdiction of the ct. 
from attending tla^ trial Ibut wlio is in attendaiUM' 
on a n(‘ar relative* suppose*d to be* dying j, but will 
not make such an ord(*r without the consent of 
the oUk*!’ side*. Jones v, Wjij.iams (18(55), 13 
W. n, (59(5. 

3464. - • -- When allowed.) — In a ])robnte suit 
the ct. refused an application for a (ommission 
to examine a witness who was n(*ither old noi* 
dving ; A- wliere no special eircumst ance.s cmihl be 
alleged to justify a departure fi*om the oidinary 
course. — Andrew r. Huooke (1S71), L. H. U 
V, & 1). 181 ; 13 L, J. P. A M. 39 ; 31 b. T. 102 ; 
38 .1. P. 825 ; 22 W. H. 712. 

3465. As to what matters Knowledge of 

testamentary paper.]—//! the Goods of JMokaud, 
Hanfield V, Pickard, No. 3451, ante. 

See, flow, Evidence by (Commission Act, 1885 
(c. 74), A generally. Evidence. 


3466. Costs— Liability of attesting witness re- 
* fusing to make affidavit .] — Re Bays, No. 3461, ante. 


Sub-sect. 7. — Custody and Delivery out of 
Original Documents. 

Custody .] — See Probate Act, 1857 (c. 77), ss. 
52, 66. 

3467. Delivery out — General rule.] — The rights 
of other j/orsons may be involved, A we cannot 
as of course take the will out of that custody in 
which they are interested A entitled tn have it 
preserved {per Cub.). — Wells v. Corbyn (1795), 
3 Anst. 648 ; 145 E. B. 995. 

3468. .] — A suit had been commenced 

relative to the will of deceased ; it afterwards 
terminated by a compromise under a private Act 
of Parliament ; the several testamentary papers 
had, according to the usual practice, been brought 
into the registry, where they still remained ; tlie 
ct. refused to deliver them out . — In the Goods of 
Midleton (Viscount) (1851), 18 L. T. O. S, 10. 

3469. .] — The ct. will not allow a will 

in its custody to be taken out of its jurisdiction on 
any alleged necessity for the furtherance of justice. 
It must presume that other cts., when satisfied 
that the original document is withheld by a com- 
pet/int authority, will admit secondary evidence. — 
In the Goods of Manfredi (1858), 1 Sw. A Tr. 
135 ; 31 H. T. O. S. 171 ; (5 W. R. 792 ; 164 E. R. 
663. 

3470. S, P, In the Goods o/Holl (1 858), 1 Sw. A Tr. 
136, n. ; 27 h. J. P. A M. 38 ; 31 L. T. O. S. 1 72, n. ; 
161 E. R. 661, n. 

AniutUxiUm : — Refd. In the Goods of Manfredi (18r)8), 1 

Sw. & Tr. 135. 

3471. For purpose of executor swearing 

oath.] — Where the exor. is in tliis country, the ct. 
will allow a will, which has been brought into the 
registry for the purpose? of obtaining probate*, te> 
be delivereel out to the e*xor., in order that he may 
be? sworn thereto before a comr., on an exemplifieel 
copy of it being left in the registry . — hi the Goods 
o/OiHBs (1859), 28 L. J. P. A M. 90. 

3472. For transmission to proper legal cus- 

tody — Will originally proved In colony.] — Forbes’ 
Will Case (1792), cit-ed in 2 Rob. Keel, at p. (509 ; 
1 Ee*c. A Ad. at p. 1 1 ; 17 Jur. at p. 329 ; 163 
E. R. 1430. 

Annotations : Consd. lie Will (18.'>3), 2 Uob. 

Krrl. OOd. Mectd. Tlu- Log of Ihc Muytlowor (18‘»7), 

70 L. T. 21)5. 

3473. -- ' — .] - llKNTe^N’s Will (-ase 

(1791), citeel in 2 Re/b. Eccl. at p. 609 ; 1 lOce*. A 
Ad. at ]>. 10 ; 17 Jur. at p. 329 ; 163 E. R. 1430. 
Annotations :• CousA, Jte BonuparU?’H Will (1853). 2 Bob. 

Ecol. eiofi. Refd. The Log of the Mayliower (I8U7), 7(5 

L. T. 21)5. 

3474. Will or codicil relating wholly 

to property in Scotland.] — An original codieJl, of 
\vhie*h probate liad been granted, cont^oining an 
assignment of £10,000, part of £15,000, secured by 
a heritable be>iul e/n lands in Scotlanel, de?live*red 
e)ut, in e>rde*r t-e/ ihs being registered in Scotland, A 
there finally dc*posited, this being n<*cessary to 
give Hr* siimo effect ; A the codicil it84*lf, termed 
in Scotland a deed of disposition, or assignation, 
not relating to any property of testator in this 
country. — In the Go^s of Nicholson (1824), 2 
Add. 333 ; 162 E. R. 310. 


PART II. SECT. 21, SUB-SECT. 6. 

3464 i. Kxaminatiim on rommisaion — 
When atUmffd .] — The Probate Divirtion 
lias Jiirisd lotion to or<ler a nubperna to 
IsHuo t-o compel the ottoiidaiicM? of 
wltneaHOH roMidiiig Jii any part of the 
United Kingdom, & r«'fu«ed to iMsne 
u cntnnilNHioji for the cNiiminution of 


l>hyt/ician8 roMiding in London. — Baoot 
r. JU(K)T (1878), 1 L. 11. Ir. 1.— IR. 

PART II. SECT. 21, SUB-SECT. 7. 

g. Delivery out- For prdtate abroad,] 
— ' A doiiifciled Englishman dieil 
abroad leaving a will in favour of L.. 
a domiciled Ktiglislimaii, an universal 


legatory. The will was recorded In the 
Books of Council A Session. The 
English ct. refused to grant probate 
unless the original will was exhibited , 
A issued a subpenna t-o the Deputy 
Clerk Hegister to exhibit the ori^iial 
will in the English ct. 

The ct. in the special circumstances 
of the cAse granted the pcttltion. — 
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^75. ,] — An original will dis- 

posing of real estate in Scotland may, certain con- 
ditions being complied with, be delivered out of 
the registry in order t-o be proved & rc*cordod at 
Edinburgh.—//* ihv UoihIs of Uussicll (1827), 1 
Hag. Ecc. 91 ; J()2 E. K. 517. 

3476. .J— Taylor’s Case (1839), 

cited in 2 Rob. li^cl. at p. 010 ; 1 Ecc. Ik. Ad. 
at p. 1 1 ; 17 dur. dt p. ,328 ; 163 E. R. 1130. 

A Apld, Re Bonaparte* 'rt Will (1 8581. 2 Bob. Ecol. 

(i0«. Refd. I in* J.,og of the May flower (181)7), L. T. 2l).'>. 

3477. ,] — On motion made by Her 

Majesty’s Govt, to the Preregative Ct. to deliver 
up to a Secretai’y of State the original will Sl 
codicils of Napoleon Bonaparte for the purpose 
of being made over to the French Govt., the ct. 
decreed the papers to be delivered out, & a receipt 
taken for them from the Secretary' of Statue, aft-cr 
notarial copies made, in order that they might be 
sent to the legal authorities in France to be 
recorded there in the proptjr place. 

1 shall order the papers asked for to be delivered 
out, not for the purpose of their being sent to tlie 
rrench Govt., but for tiie purpose of placing them 
m the custody of the legal authorities in France, 
to be recorded in the proper place {per Cini.). — 
Re Bonaparte’s (Napoleon) Will A: Gooioils 
(I8.>:i). 2 Rob. Eccl. 606; 1 Ecc. Ad. 0; 17 
.lur. 328; J63K. 11.1129. 

; Reid. Tin* Lojr (if the Mayflower (18Jf7). 70 

3478. For probate abroad — Will dealing 

with foreign property only.j ~/n the Hoods o/S.mart, I 
No. I3SI, a/dc. 

— For production as evidence.] —See Probat* 
Bule.s (Noff-cofitentious), 1S62, rr. 82, 83. , 


Sf’n-sE(T. S. Stay of Pu< »(' i-:f<:i)iN(5s. 

See, nenernlly, B. S. Onl. ‘J.'i, r. 4. 

3479. Jurisdiction of court.] — (I) An fusion wjis 
brought to obtain revocation of letters of adminis- 
tration granb'd in 17f)8, jiltf. claiming to represent 
the next of kin of the intestat 4 *, ^ defts. being 
the representatives of decefi.S(*d adrninistnd^ir : — 
Jlehi : iiaving regard to the lapse of time, the faet 
that defts. did not A:. <’ould not succeed t 4 > the 
admini.stration souglit to h(‘ revoked, A:, t he otlie 
circutnstancc*s of tlie case, the action was frivolous 
A: V(*xalifnis, A: must, be dismisst'd. 


(2)^ riie I’robate J)iv. has, apart from R. S. 
Onl. 2.>, r. 4, aii inherent jurisdif'tion, iff common 
with other cts., to sUiy proceedings whicli ai*e 
frivolous A: Vexatious, At an abu.S(; of the proceas 
Vi BEATTf HAMP (Earl) (1886), 

11 P. H. ,59 ; 5.5 L. .1. P. 17 ; 51 J.. T. 185 ; 31 
W, R. 3,57 ; 2 T. L. H. 270, C. A. 

Annotation :-~.As U) (2) Reid. Blnir r. f.irdncr HMST). 8« 
/V «’• Ibiy, Day v. Kuster (I KUO), 48 

< ri. D. 4.i.» ; KeiiiminKtoii r. Scok-H, II8U71 Cli. 1. 

TT .^®>‘«‘8ner appearing In English suit.] 

‘'M English lady married an Italian, At was 
domiciled in Italy fi-om the date of the marriage 
until her death. An action was now j)(*nding in 
England between deceased’s brother, who, as 
pltf., sought to prove* a will made by his sistc^r in 
this country in 1865, At her husband, who, as deft., 
^ught to establish the validity of a will made in 
It^y in 1872. The husband then commenced a 
suit in the Italian cts. to obtain a dec;laration as to 
the i^idity of the will of 1872. The prep/^ity to 
1^ affected by that will was in England, but all 
the witnesses were in Italy i—Ifeld : the ct. in 


the exercise of its discretion would not restrain 
deft', from preceeding with his litigation in Italy. 

(2) Where a foreigner hiis appeared to an 
English suit ho thereby givt*s tlu^ English ct. 
jurisdiction to grant ftny proper ai>plicatioii against 
liim, A:, if necessary to restrain liim fi*om litigating 
the same subject in a foreign ct. ; but it is a 
matter of disendion, & the ct. will only exennse 
t his jurisdiction to prevent “ double v(*xation.” — 
Hawkins v, Simonetti (1880), 50 L. ,T. 30 44 

E. T. 266 ; 29 W. R. 228, C. A. 

.] — See, generally, Oonpuct op I..AWS, 
Vol. XI., pp. 477 et seq, 

3481. Proceedings in Chancery Division.] — 

In a probate suit, B. was appointed administrator 
is. rec!eiver pendente lite. Two months later aii 
originating summons was taken out in Gh. Div. 
by W., who claimed to be a mtgec. crt*ditor of 
U'stator’s instate, asking, as against B. wJio was 
made deft., that an account miglit be ordt*ri*d in 
r4‘spect of a tramway in or near Jxindon ; t hat, a 
certain mtge. might be declared valid sub- 
sisting ; that accounts might be taken of what whs 
due thcr(*umlcr, A: for a salt* of the mortgaged 
jiroperty. Upon motion by the administraUir Ac 
iH'ceiver, j>ursuant directions, to restrain tin* 
Ghanccry prt)C(*eding8 against liim, Ac for a stay 
of those |>!t>c(*tHlings : —-Held : a judge of t his 
division iias no iniwer to rt*st.rain or stay pro- 
ctH'dings in Gh. i)iv., but leavt* should ht^ giV(*n 
to the adminiKtrat.or Ac receivt'i* (t» deiend tliose 
procet*diiigs. 

Ii(‘ave w*i8 granted to the administrator Ac rt*- 
ceiver to appt^al against this d(*cision on t.he one 
point of want, of jurisdiction to restrain. -Martin 
V. Tolkman (1897), 77 E. T. 138 ; Hiihscquent pro- 
reedings, mUt yiom. Re Toleman, WiiSTWooD v, 
Booker, (18971 1 Gh. 866. 

3482. Grounds for granting - Proceedings taken 
In ejectment by alleged heir-at-law.] — 'rht^ ct. 
rcfiiHt*d tt) ord(*r t.hat ])rtMM‘(‘<UngH inst.itut4*d in 
this ct. Ut prove a will in solemn form should bt* 
stay<‘d bc'cause the lieir-at-law liad <H»mm(*nceil 
actions of ejt*ctm(;nt in rcf(*rt*nc«* to tin* r(‘al t‘Htatc* 
betpicaUied by the sann^ will. Davies r, 
Heveheox Ac itonKiiTs (1866), 35 E. J. P. Ac M. 
77; 14W. It. 901. 

3483. Proceedings frivolous or vexatious 

or in abuse of process.] -Wilms v. Beaucmamr 
(Earl), No. ,3479, ante. 

3484. Double vexation -Matter being liti- 

gated In England & abroad.] Dawkins r. 
SiMONi*rrri, No. 3180, ante. 


Sun-KE(rr. 9 . — Enforcement of Orders and 
Undertakings. 

3485. Orders of Probate Division -Whether 
** charge upon land - Under Judgments Act, 1838 
(C. 110), S. 13.] — PRA’lT r . Bull, No. 3186, post , 

.See, non'. Band (Jliargcs Act, 1000 (c, 26) ; Ijand 
(’barges Act, 1925 (c. 22); ic, generally, Judgments. 

3486. Jurisdiction to enforce— By writs of 

fieri facias 6c eleglt.j — ( 1 ) Nrilwit hstanding GouH (»f 
Probattj Act, 1 857 (c, 77), s. 25, the orders <if th^^ < M.. 
of Probate an? not charg(*H upon land criftin^cablc 
in equity within .fudgments Act, 1838 (c. 1 10), s. 13. 

(2) Sernblc : Uit? ( 't. of Probate hiis power to 
enforce its orders by writs <if fi. fa. Ac elegit. — 
PliATT V. Bull (1863), 1 He G. J. Ac Hm. 141 ; 

1 New Rep. 298 ; 32 E. J. (3i. 144 ; 7 I.. T. 702 ; 
9 Jur. N. S. 239 ; 11 W. R. 295 ; 46 E. R. 55. E. G. 
AnntfUxiUtnH :^Aft Ut fl) Coud. (‘lurkc v. Clurkf) ( 1 H 7 :d. 


Lkioh -I jKVNKTr, Dhtition kh ( I sii:i ), 
20 H. (CT. of fck'HM.) 787 : :49 .Sc. L. JL 
til; IS.L.r.J'J. SCOT. 


I PART II. SECT. 2E SUB-SECT. 8. 

I h. (irmuulH for grnniing - Inquiry 


prtn'rrdiim an to who irrrr nrxt t.f 
kin.\ -(FHkii.i.v r. VVasiiin( 1 Tos 
(DIO.D. 40 1. 1,. T. 5!). IR. 
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Sect, 21. — Practice of the prohate division: Sub- 
fleets. 0, 10 1 ] , A., B., C\ D. {a) {h), E., 

F, & G, ; sub-serf, 12. Sect, 22,] 

L. it. 3 P. & D. .07. Refd. Bull v. irul^jheiiH (1863), 32 

Beav. 61.0 ; Ex p, Iloldon (1863), 13 C. B. N. S. 641 : 

Waller v. Turner (1864), 10 Jur. N. S. 147 : ite Ilarriaon 

& Bottomley, [1899] 1 Ch. 465. Js to (2) FoUd. CrlBpln 

«. Cumano (1869), L. R. 1 P. & D. 622. Refd. Heath r. 

Heath (1874), 22 W. R. 266. 

3487 . .]— The Ct. of Probate has, 

under Ct. of Vrohai^ Act, 1857 (o. 77), s. 25, the 
like powers, jurisdiction & authority for enforcing 
its orders, drjcrees &> judgments as are by law 
vested in the Ct. of Ch., but the limit of this 
authority must be found in the powers exercised 
by the Ct. of Chancery prior to the passing of 
Judgments Act, 1838 (c. 1 10). The Ct. of Probate 
does not possess the additional powers & authority 
indirectly conferred upon cts. of equity for the 
enforcing of their orders by that statute. 

Whcire large sums of stock stood in the books 
of the Bank of England in the name of an un- 
successful deft, in a testam(mtary suit, who ad- 
mitted that he held the stock as exor. & trustee 
for the original deft., & wlio was condemned in 
the costs of the suit as exor. & party, the ct. refused 
to give effect to a writ of sequestration for payment 
of tlio costs by panting an order on the Bank of 
h^ngland to pay into ct. the dividends on the stock 
in question, an adverse order never having hitherto 
b(*.en rnad(i by a ct. of equity on a third party to 
j)ay ov(}r i/O a creditor money which he owes to 
tlie debtor. — (JiuspiN v. CUMANO (1809), L. R. 1 

P. & 1). 022 ; 38 L. J. P. M. 28 ; 20 L. T. 1.50 ; 
17 W. n. 535. 

AnnoUtiuma : — ^Reld. Clarke u. CJlarko (1 873), L. R. 3 P. & B. 

.57; He Slade, Slade v. Hulroo (1881), 18 Ch. B. 6.53; 

Cralff & Uamp, [1896] P. 171. 

See, noWi R. S. C., Ord. 42, rr. 3, 24. 

3488. How enforced— Whether by action 

in King’s Bench Division — Leave to sign flnal 
Judgment.] — In an action in the Probate Div. an 
order was made by the n^gisirar that proceedings 
should be discontinued, & that deft, should pay 
pltf.’s taxed costs. TJie costs were taxed, & an 
order was made by ih(^ President of the Probate 
Div. that d<ift. should pay to pltf. £127, the 
amount of the taxed costs. PJtf. sued deft., in 

Q. B. Div., upon a specially indorsed writ, to 
l•(^cover tliat sum of £127, At obtained leave to 
sign ilnal jiid^ient under R. S. O., Ord. 14: — 
livid : an act ion could be brought in Q. B. Div. 
upon the order of Dio Probate Div., & leave to 
sign linal judgment under R. 8. C., Ord. 14, was 
properly given. — Norton r. Orroory (1895), 73 
lu T. 10 ; 11 T. D. R. 439 ; 14 R. 735, C. A. 
Annotntiona : — Refd. Robins r. Robins, [19071 2 K. B. 13; 

Ivlmoy V, Jvimoy, [19081 2 K. B. 260. Mentd. Godfrey 

r. Ooortro, [1896] 1 Q. B. 48. 

3489. Effect of R. S. C., Ord. 68, r. 1.] 


— ^The effect of R. S. 0., Ord. 68, r. 1, coupled 
with R. S. C., Ord. 42, r. 24, is that an action 
cannot be maintained in the High Ct. to enforce 
an order made by a judge of the Divorce Div., 
though this does not apply to an order made by 
a judge of that division in Probate. — Ivimey v, 
IviMEY, [1908] 2 K. B. 260 ; 77 L. J. K. B. 714 ; 
99 L. T. 75 ; 62 Sol. Jo. 482, C. A. 

Annotation: — Mentd. Leavis v, Leavis, [1921] P. 299. 

3490. Undertaking as to damages on grant of 
injunction — How enforced.] — ^Where an inter- 
locutory injunction has been granted by the 
Probate Div. on the usual undertaking as to 
damages, & an application is subsequently made 
to enforce that undertaking, such application 
should be to that division, & not to the Ch. or 
K. B, Div. — Re Hailstone, Hopkinbon v. Carter 
(1910), 102 L. T. 877, C. A. 

Orders for attendance for examination as to 
testamentary documents.] — See Sub-sect. 6, B. 
Lb) ii., ante. 


Sub-sect. 10. — Appeals and Rehearing. 

iS’ec Probate Rules (Contentious), 1862, rr. 87, 88. 

3491. Appeal — Effect of — Former sentence sus- 
pended — As distinguished from citations.] — Pack- 
man’s Case, No. 3005, ante. 

3492. .] — In debt brought by an 

exor. he x)roduced in ct. the will proved by 
sentence. Deft, pleaded that testator died in- 
testate & that administration was committed to 
him & showed an appeal from the said judgment 
of probate of the will : — Held : probate was sus- 
pended by the appeal. — ^A non, (1616), 1 Roll. 
Rep. 220 ; 81 E. R. 450. 

3493. When appeal lies — Trial by Judge 

without Jury.] — Sugden v. St. Leonards (Loud), 
No. 1019, ante. 

3494. Refusal of administration to 

alleged creditor.] — A person claiming to be a 
creditor of an intestate applied for letters of ad- 
ministration, having cited the next of kin, who did 
not api>ear. The judge refused the grant, holding 
that appet. was not a creditor of the intestate. 
Api>ct. api)ealod -Held : wliethcr tlie application 
was contentious or non-contentioiis business, as 
to which the ct. gave no opinion, tluire was, under 
Jud. Act, s. 19, an appeal from the judge's decision 
to the Ct. of Apiical. — Re Clock (1890), 15 1*. D. 
132 ; 63 L. T. 536, C. A. 

3495. From order in chambers — 

Necessity for leave or certificate that no further 
hearing desired.] — Appeals fi-om orders made in 
cliambers are to be subject to the same rules in 
the l^robale Div. as in Cli. Div., & will not be 
entertained unless the judge gives leave to appeal 
direct, or certifies that he does not require to hear 


PART 11. SECT. 21, SUB-SECT. 10. 

k. Appeal — On guaUUma of 
fact.] — ^l^bo full ct. deals with aiipeols 
in probate matters on Qiiostlons of 
fact In the same wav os with appeals 
on nnostions of fact in civil iiuitUn*H. — 
Hr Piowovr's Will (1891), 17 V. L. R. 
455.— AUS. 

l. When made — JwrisdiVfion 

of f^ity judge.] — An appeal from 
the j'robate Ct. must be made to 
the Supreme iX. In term, & nut to 
a judero sitting In equity : & where 
such appeal is made to a Judge his 
proper course is to decline to hear it, 
having no jurisdiotion, & not to dismiss 
the appeal. — Ex p. RoAcn (1871), 
N. B. Dig. 649.— CAN. 

m. liefuml of maaier — To 

take account with reata.] — The master 
has authority to take the account with 


rests, under the ordinary reference, as 
ugaiust an exor., but where he declines 
to charge the exor. in this way. If it 
is Intended to appeal, he should bo 
required to report the facts to enable 
the ct. to determine on the proi>rIety 
of his decision. — Sifvkwkioiit v. Leys 
(1882), 1 O. R. 375.— CAN. 

n. To investigale gues' 

ttona of unlful default.}— lJuder an 
administration order granted by a 
local master he may investigate 

a uestiouM of wilful default & miscon- 
uot arising upon the accounts, & 
if he refuses, pltf. should appeiil. — 
Sullivan v. Harty ( 1883 ). 9 1 ». K. 
500.— CAN. 

o. Rrjecium of evidence — 

Diaeretion of judge .] — On appeal from 
the Judgment of a Judge of probate 
admitting to probate a will, one of the 


grounds of appeal was that tbe Judge 
had improperly rejected certain evi- 
dence. The evidence in question was 
tendered after the evidence in rebuttal 
had been llnished & was intended to 
prove declarations of deceased made 
a year or two before the date of his 
will & inconsistent therewith : — Held : 
this was a matter clearly within the 
discretion of the Judge. 5c was not a 
valid ground for appeal . — lie McLel- 
LAN’s Estate (1896), 28 N. S. R. (16 
K. & G.) 226.— CAN. 

p. By one of two executora — 

Failure to give notice of appeal — To 
other executor .] — By the master’s report 
exors. were found indebted to tbe 
estate, one of whom being dissatisfied 
with the finding of the master, gave 
notice of appeal to pltf., but did not 
serve any notice of appeal on tlie other 
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further argument. — Re Smith, Bigg v. Hughes 
(1884), 9 P. D. 68 ; 53 L. J. P. 62 ; 50 L. T. 293 ; 
32 W. B. 355, C. A. 

Annotation: — ^Reld. The Reccptu (189.3), 1 II. C44. 

8496. Time for — From order of registrar.] — 

The time for appealing from an order made by a 
registrar of the Probate Div. is the same as that 
limited by B. S. C., Ord. 54, r. 21, for appealing 
from an order of a master : viz. four days from 
the decision, although a I’egistrar is not mentioned 
in that rule. — In the Goods of Patrick (1889), 14 
P. D. 42 ; 58 L. J. P. 36 ; 60 L. T. 343 ; 37 W. B. 
393 ; 5 T. L. B. 302, C. A. 

8497. Rehearing — When allowed.] — Sugden v, 
St. Leonards (Lord), No. 1019, ante. 


Sub-sect. 11. — In Particular Mai'ters. 

A. On Ajiplication for Leave to Swear Death. 

See Sect. 2, sub-sect. 1, C., ante. 

B. On Proof in Solemn Form. 

See S('ct. 6, sub-sect. 9, D., ante. 

C. Where Undue Influence Alleged. 

See St'ct. 9, sub-sect. 5, (\, ante. 

D. On Application for Grant of Administration, 
(a) In General. 

See Sect. 11. siib-s<‘ct. 7, ante. 

{h) AjtplieaiUm hy Creditor. 

See S(‘ct. 11, sub-sect. 1, K. (d), ante. 

IC. Putting Administrator's Bond ht Suit. 

See Sect. 13, sub-sect. 7, V. (5), ante. 

F. Ilevocation of Grant. 

See Sect. 16, sub-sect 3, ante. 

G. Interest Causes. 

3498. Pleading— Legitimacy of deceased dis- 
puted.] — In an int^-rest suit, institutA-d by the 
(Queen’s Proctor, who allogc'd that K., deceasi'd, 
died a widow, without lawful issue, inU^stiitc & a 
bastard, d«‘ft., who claiined as ii(*phew of dciceased, 
])leaded that K. was not a bastard ; that she was 
the I(‘gitimale child of VV. A M. his wife ; that W. 
A M. liis wife had one other lawful child, of whom 
deft, was tlie lawdul cliild : - Held : the plea was 
sutlicient., A it was not neceswiry that tlie time 
A place of the birt lx of dc*ceasf*d’s parents should be 
alleged. — Dyke (Queen’s Proctor) v. Williams, 
In the Goods of Emhley (1H61), 2 Sw. A Tr. 465 ; 
6 L. T. 227: 10 W. U. 586; 164 E. B. 1077 ; 
sub nom. Il.M. Procurator General r. Williams, 
31 L. J. P. M. A A. 90. 

See, generally y Bastardy, Vol. III., pp. 300 el seq. 


8499. Mode of trial — By Jury — Though applica- 
tion opposed by Queen’s Proctor.] — In an interest 
suit in which a ipieslion of legitimacy was raised 
between a person claiming to bo the lawful 
nephew A next of kin of a decc^ised intestate A 
the Queen’s Proctor, the ct. directed the issue 
joined t-o be tried by a jurv, on tlie application of 
the next of kin, although the application was 
opposed by the Queen’s Proctor . — In the Goods of 
EMSI.EY, Queen’s Proc^yir v. Wii-ltams (1862), 
4 Sw. A Tr. 221 ; 31 L. J. P. M. A A. 86 ; 164 
E. B. 150. 


Sub-sect. 12. — Other Cases. 

8500. Requisition to foreign court — Sufficiency 
of compliance.] — Wh(‘n the authorities in a foreign 
country rt^fuse to ex<*cute a requisition in the pre- 
cise form prescribed by the I’rerogative Ct., on 
the alleged ground that the law of the fomign 
country requires its own forms to be followed, the 
I’rerogative Ct. will, under such special circum- 
stances, accept a return showing a viHual com- 
pliance with the object of the requisition. — In the 
Goods of Towndrow (1852), 2 Bob. Eccl. 437; 
163 E. B. 1371. 

3501. Amendment of pleadings — Allegation that 
testator prevented from executing new will — Evi- 
dence appearing during hearing.] — 1)., ii^statrix, 
in 1853 made her will, by which she gave her 
proixerty equally Ixdweeti pltfs., defta. A inter- 
veners. In an art-ion by pltfs. propounding this 
will, it appeared that in 1874 she gave instructions 
for anotlier will, which w'ould hav(i doprivn»d 
plt fs. of all int-eivst in her estaix*. In the course 
of i>!tfs.’ exise som<‘ evidence was given tending to 
show that t(*stairix wiis prxjvented by force A 
thr<‘ats from t*xecuting the proposed will. The ct. 
allowed the ixh^adings to be am(*ndcHl by adding 
8lat-<»rnentB l-o that. (*(Teet-, A praying for a declara- 
tion that pltfs. held their shari'S as trustyees for 
defts. A int.«*rven(TH. “Betth r. Doudirry (1879), 
5 P. 1). 26 ; 48 T.. .J. P. 71 ; 41 L. T. 560. 

3502. Restraining dealings with estate — Rights 
of person In possession claiming as widow disputed.] 
— Deceased died intestate. Pltf., as next of kin, 
claimed tlie grant of xidministration, alh^ging that 
deceased had died a bachelor. At pltf.’s instance 
a writ of summons issiif'd against deft., wlio 
claiined to be the lawful wi<low of deceasc*d, A was 
in possesswxn of liis personal estate, but tln*re was 
some dinficiilty in serving tlie writ upon lier. The 
ct. gnint^ul an injunction restraining her from 
dealing with the estate. — Brand v. Mti'son (1876), 
45 L. J. I’. 41 ; 31 L. T. 854 ; 40 .1. P. 407; 24 
W. H. 524 ; 2 Gluir. J’r. (.’as. 83. 


Sect. 22.— APPOINTMENT OF RECEIVERS. 

See, generally, Bkceivers. 


exor. : — Held : a Hpociol application 
would be necc«iary to lie allowed to 
jrlvp notice of the appeal after the 
regular time for m doing. — L arkin t. 

(18:i9). 1 Ch. Ch. 31.— 

CAN. 


q. Decree re-opened d: re-con- 
sidcred.]—A judge of probate re- 
opened bin decree eettilruf an oHtato, 
at the infitance of a party who waH 
repreeonted by oounael at the ecttle- 
ment, Sc bad the opportunity of appeal - 


ho doKired to do ho : ~ Held : the 

docreo re-openlng & ro-cjonHidurIng the 

5 >rovlouH docreo nnint be net OHlde. — 
tr. Walton 's Khtatk ( 1 K93), N. H. K. 

(14 it. A: G.) 12:*. CAN. 
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Executors and Administrators, 


Part III. — Interest of Representative in Deceased’s Property 


As to deaths after 1925, see Administration of 
Estates Act, 1925 (c. 28), ss. 1, 2, 9, 80. 

Sect. ].— PERSONAL ESTATE AND CHATTELS 
REAL. 

Snn-.sECT. ]. — Nature of Estate. 

3503 . Assignee — Administrator & executors.] — 
Anon. (1508), Moore, K. B. 44 ; 72 E. B. 480. 

3504 . .] — An administrator i.s in law 

an assignee. — M ore’s Case (1584), Cro. Eliz. 20 ; 
78 E. B. 291. 

3505 . .] — Pease &; Stileman v. 

Mead (1018), llob. 9 ; Moore, K. B. 855 ; 80 
E. B. 100. 

Annotatiim : — Mentd. Hixon v. Oliver (1806), 13 Vch. 108. 

3506 . Trustee — For next of kin.] — The only trust 
of which he [the exor.] is capable as exor. is the 
trust created by the law for the? next of kin {'per 
Cur.). — Dacre v, J’atrickson (1800), 1 Drew. & 
Sm. 182 ; 29 L. .1. Ch. 810 ; 2 L. T. 500, 70 1 ; 0 
;iur. N. H. 808 ; 8 W. Jt. 597 ; 02 E. B. 848. 
AnnaiatimiH : — Consd. Itr (llukinan, A.-Q. v, JolTcryH, [19081 

1 Ch. 5.02. Reid. K Ilford v. Rlarioy (1885), .31 Ch. 1>. 56 ; 
lie Lacy, Royal (ItJucral 'J’hoat.rical Fluid Ahhocii. v. 
Kydd, [1899J 2 Ch. 149; Uc Blow, St. Bartlioloiocw’a 
lloHpital r. C'uinlKlcn, 1191411 Oh. 23:i. 

3507 . .j — It seems to me as plain as 

can bo, that where an tjxor. accepts that olTlce he 
accepts the duties of the olTiee, & he becomes in 
the language of Williams on Executors a trustee in 
this sense : “ An exor. is personally liable in equity 
for all br(‘aehes of the ordinary trusts which in 
cts. of equity are considered to arise from his 
olTice ” (Kay, .1.). — lie Marsden, Bowden v, 
IjAYland, Ciuhs V, TjAYland (1884), 20 Ch. 1). 
788 ; 51 L. ,1. Ch. 040 ; 51 L. T. 417 ; 88 W. B. 
28. 

AnnnioHons : — Conid. Hr llyuU, BowIch r. ITyatt. (1888), 
38 Oh. 1). 609. Re!d. LacoiiH r. Wuniioll, 119071 2 K. B. 
350; 7iV Blow, St. Barlholoinevv'H liuHpital r. (/ainlulcn. 
11914] 1 Oh. 233. 

3508 . For creditors.] — For myself, as a 

matter of teclmical language, 1 should })refer not* 
t-o d(‘seril)e an exor. as a tru.steci for t lu* cr(*ditor. 
. . . The language I ]m‘fi*r myself using is tliat lie 
owes a duty to tin* creditors bot h at law A in e(|uil y 
to ailmiriist-or the estate according to well 
established jirineiples (Ciirri’Y, ,1.).^ — lie IIyati\ 
Bowles v, JIya'IT (1888), 88 Cli. 1). 009; 57 
U .7. Ch. 777 ; 59 L. T. 297. 

A mioittlitms Re!d. Lttcoim r. Wunuull, [1907] 2 K. B. 


350 ; lie Moon, Holmes r. Holmes, [1907] 2 Ch. 304 ; Re 
Ooyden, Hincks v. Roberts (1911), 55 Sol. Jo. 632 ; Re 
Blow, St. Bartholomew's Hosiiital v. Oambden, [19141 

1 Ch. 233. Mentd. How v. Wint43rton (1890), 65 L. J. Ch. 
832. 

3509. & legatees.] — An exor. was 

always in a loose sense a trustee for creditors & 
legatees, since lie held the personal estate for 
their benefit, not for his own (Bindley, L..T.). — 
Jte Davis, He Davis, Evans v, Moore, [1891] 3 
Ch. 119 ; 01 L. J. Ch. 85 ; 05 L. T. 128 ; 39 W. B. 
027 ; 85 Sol. Jo. 624, C. A. 

Anrudations Re!d. Re Barker, Buxton i?. Campbell, [1892] 

2 Ch. 491 ; Hr. Owen, [1894] 3 Ch. 220 ; Re Lacy, Royal 
Oeneral Theatrical Fund Assocn. v. Kydd, [1899] 2 Ch, 
149; Re Tiinmls, Nixon v. Smith, 119021 1 Ch. 176; 
J(fi Mackay, Mackay v. Gould, [1906] 1 Ch. 25 ; Jte 
Riehardsoii, Pole v. Pattenden, [1920] 1 Ch. 423. 


Rur-sect. 2. — ^Property Passing to 
1 i eprksentati V E . 

A. In General. 

3510 . Estate of intestate.] — If a man die in- 
testate, leaving two sons, a moiety of Ids personal 
estate immediately vests in each of them by 8tat. 
Distribution, 1070 (c. 10) ; & therefore if one die 
intestate before distribution made, his share shall 
go U) his administrator, & not to the administrator 
of his father ; for the statute vests the shares in 
those who are intitled to distribution at the time 
intestate died. — Palmer v. Ai.licot (1080), CVmil). 
14 ; 8 Mod. Bep. 58 ; 2 Show. 407, 480 ; Skin. 
212,218 ; 90 E. B. 314. 

A nnoUit ions : — ^Refd. Wallin r. Hodnon (1740), 2 Atk. Ill ; 
Stow r. Drinkwater (1772), Lollt, 83. 

3511 . Estate of testator.] — One having a bastard, 
leaves a personal estate to h(ir ex fir. in trust for the 
bastard, wlio dies intestate, without wife or issue*. 
The exor. brings a hill against one who has jiait 
of his personal estate* in his hands. Deft. dc‘murs, 
because the A.-O. iS:* the administrator of the 
bastard are not ])artic‘s ; dt'inurrer disallowed, for 
that the <*xor. lias the legal title, tVs consequently 
may sue for the estate. — Jones v. (iooiicinLO 
(1729), 3 P. Wins. 88 ; 2 Kq. Cas. Ahr. 108 ; 21 
E. B. 958, L. C. 

— Refd. Loy r. Duckett (1841), C’r. Ph. 305 ; 
WriMTlit r, i'liuppell (1869), 20 L. T. 369. Mentd. I’luek 
r. DipTKes (1831), 5 Bli. N. S. 31; Reynolds r. Wright 
(1858), 25 Bcav. 100. 


PART III. SECT. 1, SUB-SECT. 2.— A. 

r. Kstatr of inir state — Unpaid pur- 
rhasr-numry — Srntrrd by inortyoyr — 
Jtrprrsrntaiive in possrssion.] — A. tfi, 
R.. Jtilnt owners of a station, liuving 
applied for a Oown irrujit of a pre- 
iMiiptive seetlon of 640 acres, agreed 
that A, should piiwhasc B.’s shai'C for 
4:2,500, iiart easli Hi. part bills to be 
secured liy mtge. A. mortgaged to B. 
the station, et*c., to secure the IiIIIh. 
The pre-emptive Hcctiim was subse- 
quently gi'anted to A. & B. jointly. 

A. took iiossessiou & keiit the entire 
station, sheep, etc. B. died. A. 
subsequently made default in payment 
of the bills, dc B.'s administratrix 
t.ook possesFion. On suit against her 
to have the estato In the pre-emptive 
section treaU^d as part of B.'s i^orsonal 
estate : — Held : It formed jiart of 

B. 's personal estate, as, though the 
legal estate at the time of B.'s death 
was !n A. &. B., the equitable int4.*rt>8t 
was In A. as piii*chaBor, subject to the 
lutgo. to B. — Goiukin r. Aplkn (1872), 
3 V. R. (Kq.) 152.- AUS. 


8. Assrts abroad — Transmitted 

to Knulamibynssrssoroppoinird by royal 
U'arrnni.] — IIkkvky r. FiTZfATiurK 
(1855), 25 L. T. O. S. 78.— S. AF. 

^ t. Master of ship — J^ossrssioii 

taken by oimrr.] — Tlie master of u 
ship having died, the owner went on 
board & took t'hai'ge of the master’s 
elTeets. Among them was a sum of 
money uhieh the mate took, clalmiug 
it under an alleged agreement with the 
muster to pay him extra wagon. The 
owner did not rc^sist the mate’s taking 
the iiionoY : — Held : jirimA facie the 
money belonged to the inuster, Hi the 
owner liaving taken possession of it, 
was liable to the administrator, for 
money had & received.— I )okm an v. 
Ani)KR80N (1861), 5 All. 215.— CAN. 

a. Hank deposits in other 

tiowes.}— Where a party dies intesUte 
having moneys dep<»sited In a bank 
111 the names of difTerent parties : — 
Held : there was a clear girt to each 
of those iittiiie<l fur whom the deposit 
was made, & such amounts did not 


form part of the estate us assets for 
distribution. — Jte Dhoveu (1885), 7 
Nfld. L. Jt. 45.— NFLD. 


3611 i. Estate of testator .] — Testator 
devised & bequeathed all his jiropert-y, 
real & personal, to his wife for the 
nuilntenunoc of herself & her children 
with the option of leasing or keeping 
the same for that purpose. He further 
directed that when his child reii 
attained 21 the whole property was 
to bo equally divided between the wife 
& the children. He appointed deft-s. 
oxors. An originating summons was 
taken out by the wife to interpret the 
will K to determine the rights of pltf. 
& her children. At the bearing pltf. 
did not claim to be entitled as trustee, 
nor did she assert any right to call for 
a transfer of the estate : — Held : 
where an exor. has jierforinod the 
oniinary duties of his office he holds 
both testator’s real &, personal e&tate 
ill trust for the persons entitled under 
the will unleKs otherwise directed by 
the will.— Rkau McDowkll r . 
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3512. Bond given by a co-parcener.] — Bond 
given by one parcener to pay to the other parcener, 
liis exors. or ^ministrators, an annual suni during 
the life of S. for owelty of partition, shall go to the 
exor., & not to the heir. — Hulbert r. Hart 
(1682), 1 Vern. 133 ; 23 E. K. 367. 

3513. Vested interests.] — ^Vliere an interest is 
actually vested in any one, it will go to their exors., 
otherwise not. — U ittciiins r. Foy At Goveh (1740), 
2 Com. 716 ; 92 E. II. 1282. 

Annotations : — ^Refd. Hodgson r. Rawson (17-17), 1 Vcs. Sen. 

44; Jeede v. Titchoncr (1771), Amb. 703 ; God^vin r. 

Mimday (1779), 1 Bro. C. C. 191 ; Scurlield r. Howes 

(1790), 3 Bro. C. C. 90. 

3514. Goods subject to equitable lien — Created by 

deceased.] — Parol authority by debtor to 

creditor to go & take cei*tain goods & sell them, &. 
jiay himself a particular debt out of the proceeds ; 
— Held : to amount to the creation of an equitable 
lion upon such goods, & as such to bo valid iis 
against a claim by the personal rci)reseutative 
of d(d)tor after his death. — G ujinebl v. Gaiu>np:r 
( 1863), 4 GilT. 626 ; 3 New Rep. 59 ; 9 b. T. 367 ; 
9 Jur. N. S. 1220 ; 12 W. U. 67 ; 66 E. K. 857. 
Anu'ttatitm : — Msxltd. Parish r. Potdt* (1884), 53 L. T. 3.'». 

3515. Value of goodwill of business.] — The wid(»w 
of a surg<‘on, who died intestate, agreed with R., 
in consideration of £(»()(), to obtain for him certain 
appointments held by Iht late husband. The 
widow subsecpiently renounc^ed h(‘r right to tak<i 
out letbTs of administration to her husband’s 
estate*. On hill tiled for th<^ ail ministration of 
int<*state’s estate : — Held : the whole of the £600 
belong(*d to intestaii*'s estate.- .1 ones r. .Jones 
(1874), 30 L. T. 251. 

3516. Testamentary gift— In discharge of debt.] — 

Testat-or by hi.s will declared tiiat one-tlfth of the 
residue of his personal estate should be divided 
.amongst eertain of his ei'edit/Oi*s named in a 
schedule to his will. The schedule contaimsl both 
th«* iiiiines of the creditors, iV the debts due to 
t hem respeetivc'ly : - Held : iht* parti<*.s so naiiusl 
in the scheduh* were not t/O bi; considered as 
legatees, ))ut strictly as creditors, A:, consecpu ntly, 
that the lepresentatives of such as died in the* 
t-estator's lifetime were entitled Uj the benetit of 
the will. — WlLLlA.MsoN r. Nayeor (1838), 3 V. & 
G. Ex. 208; 160E. J{.676. 

Aurutlotious : - CoDSd. PhihpH r. PliilijJh (1811), 3 Iluif, 381. 

FoUd. Stcvnih V. King, II901J 3 < 3i. 30, Refd. 'I'linirr r. 

Mart Hi (ls.'»7), 7 J ><•(*. AI. A (i. 430. Mentd. ('oiirt^aiay r. 

Williuin.^ (1844), 3 Hurt-, .'»39 ; Wil<l r. liuiiiihig (1800), 

I.. U. 3 E«|* 577 ; Ashlry r. Abhlcy (1877), 4 Ch. li. 7.»7 ; 

\\ iK,on r. Chiin li (1911), 10(i J.. 'P. 31. 

3517. - ■ A tesb'unentary appoint- 

im rit in <lischarge of a moral or h*gal obligation 
dors not lapsr merely by reason of the appoinU'e 
j)redee<*asing testat-or, hut ext<en<Js to the legal 
pemiiial n*pre.sentatives of tht? appointee. — • 
Stevens r. Kinc;, (1904J 2 Gh, .30 ; 73 ].. .1. Gh. 
535 ; 90 b. T. OO-'i ; 52 W. R. 113. 


3518. Not interests passing by survivorship.] — 

By an indenture of lease one .1. demised a house 
to T. for a term of seventy-nine a half years, 
less ten days, at the yearly rent of £180 ; & by an 
indenture made in 1895 between T., as the vendor, 

S. Su G., as the purcha.sers, the vendor, in con- 
sideration of the sum of £50, assigned the house 
“ unto the purcluvsers, their & each of their exors., 
administrat.oi's, A: assigns,” A: the pui'chasei's As 
each of them for himself, his heirs, exors.. As 
administrators, covenanted to pay the I’cnt re- 
served by the lease. S. A: G. cntei*t»d into possession 
of the house A: carried on business thorcun in 
co-piU'tncrship ; but in 1900, for the purpose of 
dissolving the partnership, they entorc^d into an 
agrt'cment whereby G. rt‘tii*cd from the partner- 
ship As assignt^d to S. all his inU*i*cst in Uio lease of 
the premises. As (1. undt'rlook ii> execute a formal 
agreement, but no formal agreement was over 
exccutod. S. died in Feb. 1908, A:, at his death G. 
was still living. In an action by the <vssign(H*s of 
the reversion against (lui exors. of S. to recover 
two quartet's’ rent which had turcrued due aftcT 
the death of S., G. hiing still alive : —Held : (1 ) the 
deed of 189.*) created in the purciiastu's S. lA G. 
a joint f/cnancy, at all events during their joint 
lives As the life of the survivor, As not a tonancy 
in common. (2 ) The iigreement of 1 900 not having 
be<*n an assignment by iIcmmI did not operate as a 
.siiveranc'e in law of tJ»(‘ joint tenancy ; upon the 
death of S. the whoh' inleri'st at hiw pass(‘d by 
survivorship t-o (\ As not to the exors. of H,, tk 
th<*refore t!u*ri^ was no privity of est-ate between th<» 
pltfs. as iiHsignees of the r(‘verKion A tJu? exors. of 
H. tx) enable the pltfs. to mainbun the action fur 
rent. -(Ioddauo r. bKwis (lOOt)), 101 b. T. 528 ; 
25 T. b. H. HI 3. 

Transmission of shares on death of shareholder.! 
--See (%)MI*.vnies, \'o1. JX., p. 101, Nos. 2591 
ei seff. 

Goods of deceased person in criminal prosecu- 
tions.) - Nrc Giuminal bAw, \’ol. X\’., p. 915, 
Nos. 10,078- 10,081. 

Jt. Menjer. 

*SVe, (fe)ierall]/, Eqrrrv, Vol. XX., p. 222 ; Eeal 

IhlOl'ERTY. 

3519. Interests in dilTerent rights Term of 
years & reversion.) If a fevi,r sole c^xtrix. of a 
buTn, marry him in t la* reveision, A dies, the term 
is not drowned, but the administration of it- shall 
be comrnitlx'd. Otherwise ]nThHpH if she had 
purcluiH<Kl the reversion. - Brace’s (!ase (1028), 
Het. 120 ; 121 E. R. 390. 

3520. .) — if one, who has a term of 

years as <‘Xor., ])urchases the rev<*rsion, th<^ term 
is extinguisluMl ; uliter^ if the reversioner accpiiro 
the t<*mi by executorship. — Anon. (1676), 
Freem. K. B. 289 ; 89 E. R. 209. 


RkaL (1911), 33 N. Z. L. It. 1313. -- 

N.Z. 

b. — 1'rrsnnnVif tmt s/irrifiraltu 
Ih qtirnUntl . | Hrn.MRs r. WoLTK (1879), 
3G (ir. 338. CAN. 

0. Lirt tirr — Itiuht to transfrr. ] — 

The ugf'iit of the u<liiiir)iHtrator of a 
tlocciirtfd lir-eiiisetl victualler, ap}>ointc‘rl 
1-0 carry on the of an hotel 

until the expiry of the liecuiee under 
Idt'ensing Act, 1 899 ( N<». 11 1 1 ), k. 11 
in not the holder of the lieeuce within 
He(;t. 103. The adiiiinhitran)r hiuaelf 
in the holder within that nect. 
eiitltltHl to tra)ti>fer the JJc^nee. 
ite Bau.ii WHK.v, Kx ji. McMaxi'h 
(1893), 19 V. E. K. 00.- AUS. 

d. li^ntfit of jutlgnirntA — In thobc 
catMM in which an ac'tiou would abate 
upon the death of pltf. before judgment. 


the action w'ouhl not abate if final jinlg* 
ineiit had Immmi cibUtined bc*R>rc the 
dc;ath of pltf., in which cuho the bene- 
fit ot the Judgiiient would go t,o IiIh 
legal reprchcritatlve. — ( iOPal (iAMCHII 
AHHVANKAHr. UAMCIIANItPA SaDASIIIV 

.^AiiAsHABenifK (1903), I. E. Jt. 30 
Bom. 597.— IND. 

0 . Money dejtointed in jmnt 
nanu^M.i ~ A sum of money wan 
depoHited in a bank, for wbich a 
receipt was given in tho following 
worda : lt(M*efved from 1’. & II., to 

\Hi dniwn by either of ibein, or the 
Hurvivor, $J,400 for which we are 
u^*<‘oun table, with intcroMt, or rocAdviiig 
lifUHUi dayH* notice?.’* P. w?i»t the 
r(?cA?ipt the bank, tfc appiii?d for 
the money, but the manager, not being 
Mitiafied that the perMoii who brought 
the roccipt bad authority to receive 


the money, deeilned fo pay it. 1*. 
fli<!d three cJiiyH nfter thlK : -Held: 
on hih death, ihe right to nweive the 
money veHted in If., A I’.’h ndrniidH- 
trator^ could not re<!ov<T if. from tho 
bank. Condon v. Bank ok iiiuTfsii 
Nr>i(Tif Amkuica (1870), N. B. Big. 
370.- CAN. 

f. Jaiw of Jersey — Jiespeeilve rights 
of exevulor d* A/ira.l— By the law A 
eiiHtorii of Jers<*y a Uiatator who dlea 
leaving iHHtie ean only dlapoHO of 
a |)urt <if hin perhonal entate, hut tho 
exorH. of Hiich t<?Htator are entitled in 
poKHCHHloii to tho entirety of tho 
perHonul oNtati) until they have ful- 
filled tite duties of the miminiNtration. 
— J,A CUM'iiK V. La ('unmK (1870), 
39 E. J. 1*. C. 35.- CHANNEL 
ISLANDS. 
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Executors and Administbatobs. 


Sect, 1. — Personal estate and chfitteU real: Suh-sect, 
2, B, efi: C. (g), jb), (c) id), D„ E„ F. 6c G A 

3521. ,] — 0., an administrator, granted 

an underlease for a term of years of land held by 
him as administrator. Shortly afterwards the 
underlessee assigned the land to 0. for the residue 
of the term : — Held : there was in equity no merger 
of the term, & pltfs. who would be entitled to the 
land if the term was in existence could maintain 
an action to establish their title to the land for 
the torm, k. for mesne profits. — Chambers v. 
Kingham (1878), 10 Oh. D. 743 ; 48 L. J. Oh. 169 ; 
39 L. T. 472 ; 27 W. R. 289. 

Jnnoiation: — Mentd. Capital & Counties Bank v. Rhodes, 

11903] 1 Ch. 631. 

3522. Executrix & Jointress.]— A. cove:^nts, 

that in consideration of £1,200 he & all claiming 
under him will convey to B. or pay back the 
money. A conveyance is made, & then B. is 
evicted by a jointress, who claimed under a settle- 
ment made by her husband the former owner of 
the estate. B. makes the jointress his extrix. & 
dies. A. shall pay back the money. Sc the extrix, 
of B. shall have it & her jointure too. — Jason v, 
Jervis (1084), 1 Vern. 284 ; 23 E. It. 472. 

3523. .] — A. in consideration of a 

portion, articlcis 1/o settle a jointure, Sc dies before 
the poHion paid, or settlement madci. The wife 
takes administration. Sc so becomes entitled to the 
money. Sc then brings a bill against the heir of the 
luisband to have her jointure settled. Bill dis- 
missed, for that she was not entitled to the money 
Sc the jointure too. But qucerc, — Mkrkdeth v, 
Jones (1687), 1 Vern. 403 ; 23 E. H. 589. 

3524. Life Interest & reversion.] — A father, 

who was tenant for life under his marriage settle- 
ment, had power to api)oint among his cliildren, 
Sc in default of appointment the fund was to go to 
all the children equally, the shares to be vestod at 
twenty-one or marriage. 'l'h(‘re were issue of the 
marriage three sons ; one died an infant ; the 
other two attained twenty-one ; but one of them 
died a bacdielor Sc intestate. The father took out 
administration to the last-mentioned son, & 
executed a deed releasing his power of appoint- 
ment Sc t/hen took out a summons calling on the 
trustoo of the settlement to transf(*r one moiety 
to liim :~-’Ucld : (1) the release of the power was 
valid Si> the father was entitled to the son’s re- 
versionary interc^st as his administrator ; (2) inas- 
much as the father’s life intorest Sc the son’s 
reversion werc^ held by the father in different rights, 
there wtvs no mc^rger, Sc so long os the father’s life 
interest subsistod the fund ought to remain in the 
liand of the trustee of the settlement ; (3) on the 
father’s executing a surrender of his life interest 
lie was entitled to have one moiety of the fund 
transferri'd to him. — Ue Radclipfe, Radcliffe v, 
Bewes, 11892] 1 Oil. 227 ; 01 L. J. Oh. 180; 06 
L. T. 303 ; 40 W. R. 323 ; 30 Sol. Jo. 161, O. A. 
Annotations As in (2) Reid. Jic Fi'enoh-Bn’iwsler’« 

Sottlmta., Walters v. Fronclj-Brt^WBter, {1904] 1 Ch, 713. 

GeneraUv, Mentd. Jie SoinuH. Smith v, SomoB, f]806] 1 

Ch. 250 ; A.-G. v. Boooh, [1808] 2 Q. B. 147 ; Blood r. 


Blood, [1002] P. 190 ; He Solot’s Trust, [1902] 1 Ch. 488 ; 
Evans v. Evans, [1904] 1*. 274 ; He Everod, Molinoux v. 
Evered, [1910] 2 Ch. 147 ; He Attkins , Life v. Attkins, 
[1913] 2 Ch. 619. 

C. Chattels, 

(a) Enibletnents. 

Emblements generally, see Agriculture, Vol. 
II., pp. 68-00, Nos. 316-344 ; Landlord Sc 
Tenant. 

3525. Whether executor entitled to — Corn.] — 

A. is bound in an obligation that B. shall enjoy a 
lease of Blackacre immediately after bis death. 
The land being sown, the exors. of A. take the 
com : — Held : the obligation was not forfeited, 
for by the laws the com belonged to the exors. — 
Launton’8 Case (1578), 4 Leon. 1 ; 74 E. R. 685. 

3526. .] — Emblements shall go to the 

exor. Sc not to the heir or remainderman, it being 
for the benefit of the kingdom, which is interested 
in the produce of com & other grain Sc will not 
suffer them to go to the heir (Lord IIardwicke, C.) 
— Lawton v, Lawton (1743), 3 Atk. 13 ; 20 
E. R. 811. 

Annotationa : — Mentd. Dudley v. Wardc (17.51), 1 Arab. 1 1.3 ; 
Elwcs D. Maw (1802), 3 East, 38 ; Grymes v. Boworcu 
(1830), 6 Bincr. 437 ; Trapes v. Harter (1833). 2 Cr. & M. 
153 ; Re. Walsh, Ex p. Klnfi: (1840), 4 Jur. 510 ; Egerton 
V. Brownlow (1 853), 4 H. L. Cos. I ; Bishop v. Elliott (1855), 
11 Exeb. 113; Elliott i>. Bishop (1855), 25 L. T. O. S. 
150 ; Walmsley v. Milno (1859), 7 C. B. N. S. 115 ; Wake 
V. Hall (1883), 8 App. Cas. 195 ; Ward v. Dudley (1887), 
57 L. T. 20 ; Gough v. Wood (1894), 42 W. R. 469 ; Hill 
V, Bullock, [1897] 2 Ch. 55 ; Re Do Falbe, Ward v. Taylor, 
[1901] 1 Ch. 523 ; He Hulso, Beattie v. Hulso, [1905] 1 
Ch. 406 ; lie Whaley, Whaley v. Roohrich, [1908] 1 Ch. 615. 

3527. As against heir.] — Com is 

fructus industrialism Sc he that sows it has a kind of 
property ipso facto in it divided from the land, Sc 
therefore the exor. shall have it, Sc not the heirs 
{per Our.). — Grantham v, Hawley (1615), Hob. 
132 ; 80 E. R. 281. 

Annotations: — Mentd. Robinson r. MacdonneU (1816), 5 
M. & S. 228 ; Muskott v. Hill (1839), 5 Bing. N. O. 694 ; 
Gale V, Burnell (1845), 7 Q. B. 850 ; Luim v, Thornton 
(1845), 1 C. B. 379 ; I’ctch v, Tutiu (1846), 15 L. J. Ex. 
280. 

3528. As against devisee.] — WJicro 

the owner of land sows it with com Sc dies before 
severance, having devised the land, the devisee 
tokes the corn. Sc not the devisor’s exor. Spencer’s 
Case (1022), Win. 51 ; 124E.R.44. 

3529. .] — Where one devised a 

farm in his own occupation to A. for life, remainder 
to B. in tail, Sc also devised to A. all his goods Sc 
chattels, stock of his farm, bonds, etc.. Sc Si other 
his movables whatsoever. Sc made Iut extrix. : — 
Held : growing com which was not reaped till 
after the death of t-estator & of A., wlio died soon 
after him, pfissed to her representative & not to 

B. , the devisee of the land.— Oox v. Godsalve 
( 1099), 0 East, 604, n. ; 102 E. R. 1420. 

Annotations: — Apld. West r. Moore (1807), 8 East. 339. 

Consd. He 1100015 , Evans u. Williamson (1880), 17 Cli. D. 
696. Reid. VaiBi;y v. Reynolds (1828), 5 Russ. 12. 

3530. .] — The devisor having 

devised estatos to A. in fee ; Sc to Ids exors. all 
his money, etc., stock upon his farm, with the 


PART III. SECT, i, SUB-SECT. 2. — 
C. (a). 

3528 i. WhrUuresenitora rntitied to — 
( — J n ayainat detHsee, ]— Growing 
crops on the land of a testator may or 
may not be assots aocording to the 
contents of the will. In ordinary 
clroumfltances they go to the oxor., 
Sc not to the heir, but If the land on 
which the crops are growing Is devised 
by the will, that will in gciieml make 
the crops go with the land. — F ismkk 
5: Truman (18.53), 10 U. c. R. 617.— 
CAN. 

8528 11. •! — M. in the 


spring of 1852 agreed by pnnd with A. 
to work his farm on shares, & put in a 
crop of rye. In Dec. 1852, A. outerod 
into a written agreemont with G. to 
rent the farm to him for three years, 
& in Jan. 18.53, A. died, leaving a will, 
M. In 1853, with the assent of G., 
reaped the crop which he had sown in 
the previous year : — Held : the share 
of such crop to which A, would have 
been entitled must go to t)ie devisee 
of the land, 6c not to the exors. — 
T17BB8 r. Morgan (1854), 12 U, C. R. 
161.— CAN. 


i.s, that where there is an expresH 
legatee of growing crops they vest in 
tho exors.. Sc do not go te the devisee 
of the land. — Stewart r. Hunter 
(1868), 2 Ch. Ch. 336.— CAN. 

3528 iv. .[—Testator 

had sown a quantity of grain w'hlch 
was in tho ground after his decease. 
One of the next of kin sought to charge 
the exors. with the value thereof. 
The laud on which it was, having been 
devised to tho wddow for life : — Held : 
the widow, not the exors., was entitled 
to tho emblements. — Cudnkt v. Cud- 
net (1874), 21 Gr. 163. — CAN. 
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implements of husbandry, & all other his personal 
estate of what nature or kind soever, in trust to 
pay debts & leg^ies, etc . ; — ffeld : the devise of 
the stock upon his farm carried the standing crops 
of com ^wing there at the time of his death from 
the devisee of the land to the exors. ; although 
there were assets sufficient to pay all the debts & 
legacies without that aid. — West v. Moorb (1807), 
8 East, 339; 103 E. R. 372. 

jdnnotations Oonsd. fie Iloosc, Evans t\ Williamson (1880), 

17 Cli. D. 696. Reid. Vaiscy v, Reynolds (1828). 6 Russ. 

1 2. 

3531 . ,] — xho devisee of land 

is entitled to the emblements, unless they are 
expressly bequeathed by the will to another. A 
mere bequest of all testator’s residuary personal 
estate to his exors. does not entitle them to the 
emblements as against a <leviseo of the land. — 
Cooper r. WooLFrrr (1857), 2 II. & N. 122 ; 20 
li. J. Ex. 310 ; 29 E. T. O. S. 212 ; 3 Jur. N. S. 
870 ; 5 \V. H. 790 ; 157 K. R. 51. 

3532. Hops.]— Anon. (1096), Frecin. Ch. 

210 ; 22 E. R. 1165. 

3533. Executor of tenant for life & re- 

mainderman for life.] — The remainderman for life 
shall liave the emblements sown by tlie devisor in 
fe<*, in preference to the exor. of tfio tenant for life. 
—Anon. (15S7), Ci-o. Eliz. 01 ; 78 E. R. 321. 

(h) Uvirloouut. 

Sec Ri':al Property. 

(c) Fish in Ponds, 

Sec, generally^ Fisukrij^s. 

3534. Pass to heir.] — -Fish in a pond shall go (4» 
the heir ^ not to the exor. — 1 *akli:t iV: Rartiiolo- 
mew V, (UiAY (1595), (^ro. Eliz. 372 ; 78 E. R. 019 ; 
sid) nom. Anon. Keil. 118. 

3535. .1— Greyes (^ase (1591), Owen, 20; 

74 E. R. 800. 

3536. .]— dray brings tresjiass against T., 

for entering into his close, taking of lish out of a 
fishqxind with nets ot her engines ; <h*ft. jilcaded 
that-, long time before the tr(iHi>ass was done, <ine 
Thonuis (irey w;is stdzed of the close A: pond, Ac 
put the fishes into tlic pond, Ac after Thomas Grey 
made deft, liis exor. &. died ; ic he as exor. took 
the fishes, A; upon that pltf. demurnHl : — JJeUl : the 
lieir should iiave tlie fis)ie.s in tli<; pon<i, not the 
<‘xors., for they were chattels descendible. - 
Guay r. Trowe (1001), Gouldsb. 129; 75 E. R. 
1043. 

(d) Other Chattels, 

3537. Estrays.]— Anon. (1551), Moore, K. 11. 
11; 72 E. R. 405. 

Sec, further, Copyiiouks, Vol. XIII., pp. 21-23, 
Nos. 130-170. 

3538. Papers of deceased.]— If A. has in his 
possession a box containing papers belonging to a 
fierson deceased, Ac send the box with its contents 
to his Bolrs., with dii'cctions to deliver the box ^ 
papers to tlie exor., on his giving an inventory 
of them, & a I'oceipt : — Held : trover lies against 
the solrs., if they refuse to deliver the box &> papers 
to the exor., he refusing to give an inventory & 


receipt, although the solrs. offered to give them up 
if the exor. would give an inventory receipt. 

Defts. had no right to insist upon an inventory 
before they delivered up the box. Pltf., as exor., 
was entitled to the possession of the papers of the 
deceased, &; he is entitled to recover m this action 
(Abbot, O.J.). — Cobbett v. Glutton (1820), 2 
C.&P. 471, N.P. 

3539. Grant of arms.] — A. obtained from the 
Heralds* College a grant of arms, to be borne by 
him & his descendants the descendants of his 
brother. He died without issue, leaving two 
nephews, the sons of his brother : — Held : the 
nephews had not such an exclusive interest in the 
exemplification or instiTimeni issiu'd t-o A. by the 
('Jollege as t-o entitle them to maintain an action of 
detinue against his wuh>w, who retained possession 
of it, Au tc> whom all the hous(‘liold elTects wore 
bequeathed. One of the nephews & another 
person were appointed joint exoi*s. of A.’s will : — 
Held : even assuming tlie exors. could claim the 
document by action, the provisions of (kmimon 
l^w Procedure Act-, 1800 (e, 120), s. HI, by which 
judgment may be given in favour of idtfs. by whom 
the action is brought , or of oim‘ or more of them, did 
not apply t-o tliis ease, wlieiv the two nephews were 
tlie pltfs., so as to (‘liable the neplu'W, exor., to 
recover." STruH Sturh (1802), 1 JI. A- (J. 257 ; 
31 L. .1. Ex. 510 ; 158 E. R. 881. 

Annotfition ‘M.enid, llannny r. Siaurthuaitc. [1899] 2 

g. R. 4J2. 

I), Widow's Vara idle rnalia* 

Sec JIuhhand A: Wife. 


F, Fixtures, 

See La N 1 )LOR I ) A: 3'en ANT. 


F. Partnership Property, 

See, generally, 1*ahtner.siiii», 

Rights of proof in bankrupt partnership.] - See 

Hankruptcy, Vol. IV., pp. 401-403, Nos. 4108, 
4182. 

tv. Properly Sul^jecl to Uencral Power of Appoint- 
rrwiU, 

Powers generally, sec Powjorh. 

3540. Where power exercised— Representative's 
right to distribute fund.] — Wht^re a married woman 
who was the donee of a general power of appoint- 
ment executed it by will, Ac ajipoinUid as exors. 
persons who were, neither appoinUnm, nor ih(i 
trustees of th(3 settlement : — Held: it was the duty 
of the exors., Ac not of the tniskH's of tlui d(i(»d con- 
ferring the power, to distribuki the proi»eriy 
appointed among tlie appointees . — Ite Pjiil- 
bhick'b Skitijsment (1805), 5 New Rep. 502 ; 34 
L. .1. Ch. 308 ; 12 L. T. 201 ; 11 Jur. N. S. 558 ; 
13 W. R. 570. 

Annotatifms : — Folld. fie lioHkiirH TnwtH (1H77), .0 (Ui. 1). 
229. Consd. fir 'ri-ciaHUiv, Wild v. Htanhuiii, (ItfOOJ 
2 (/’h. 648 ; fie Mooru, Moaio Mooro, 1 1901 J 1 (Jli. 691. 
FoUd. fie I’eaccHjk'H HijUlrnt.., Kelevy v. Harrlnnu, (I902| 

I Ch. .'*52. Apprvd. fie Hadley, Johnson v. Itiuliry, II909J 
I an. 20. Ezpld. O 'Grady p, Wlliiud, (19161 2 A. 2.11. 
Reid, fie Mart-on, Hhaw tn Mart>en (1901), 71 L. J. ('h. 203. 

3541. .] — Where a feme covert or any 


tontiun did not apply where debtor 
hod placed pupt^rs or cITcctH in hie 
crudiuir’M handn for a Hpectul purpoHo 
iixvA»\it for the exp(‘nHeM iiK'urnMl in 
ofTectuatlng that piirpoHO :—UcUi : the 
cti, was on titled to have the neal ISc 
chart>er deliver<;d up to them ; but tho 
exora. hod a hypid.lKU) ou tho other 
papers of tho co. hi their pofMCNdion. — 
VoUK RRILIJINMH ik ). V , itOBKKlSON 
(180.')), 13 Foe. (JoU. 492.-HICOT. 


PART III. SECT. 1. SUB-SECT. 2.— 
C. (d.) 

K. Woed in hands of agent in 
England .] — Wool in banda of an agent 
in London at tho time of tlm death 
of teatator in not a thing in action, 
but properyr of testator locally 
oituated in England, which doea not 
Teat in the exon, under the New 
Zealand probate. — Re MoLxan (1904), 
S3 N. Z.Ii. K. 604.— lf.Z. 


h. Seal dr rhurler of comjtany - 
dr other dorurnenls^ — In jMSsession of 
goverrutr of cmnpanit — Claim to Hen .] — 
The governor of a co. had in bia 

S ooMCHtiioti at the time of bia death 
10 CO. 'a Heal Sc charter among other 
papera of the co. Hia exon, claimed 
io hold thcHc until they obtained pay- 
ment of a large aum alleged to l>e duif 
to the goTemor by the co. The oo. 
oontendM that the principle of re- 
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Seal, 1 . — Pcnsonal cslalc and chattels real: Sub-aeci, 
2, G,, H. dt I, {a) i, <&: ii,] 

other person having a general power of appoint- 
ment over a fund of personalty, makes an appoint- 
ment of the fund by will & appoints an ex or., 
the exor., when he has proved the will, is entitled 
to receive the appointed fund (James, Ij.J.). — 
Jle llosKiN’s Trusts (1877), 6 Oh. D. 281 ; 40 
h. 3 . Oh. 817 ; 25 W. R. 770, O. A. 

A nnntatinnn ConuA, Pc Ti-casTiic, Wild v. Stanham, [1900J 
2 Oh. C48 ; Jtc Mooie, Moore v. Mooi-e. 1 1 901) 1 Oh. G91 ; 
Pc Power, Pc Stone, Acw(»ith v. Stone, 11901] 2 Ch. 659 ; 
Pc Lawlcy, Zalncr v, Lawley, [1902] 2 Ch. 799. Folld. 
Pc l^oapock'H Settlrat., Kelcey v. Harrison, 11902] 1 Ch. 
.552. Consd. Pc Foarnsidcs, Baines v. Chadwick, [1903] 

1 Ch. 2.00 ; O'Grady v. Wilmot, [1916] 2 A. C. 231. Reid. 
Pc Dixon, I'enfold v. Dixon, [1902] 1 Ch. 248 ; Pe Marten, 
Shaw V. MartA)n, [1902] 1 (Jh. 314 ; Stamp Duties Conirs. 
r. SUspben, [1904] A. C. 137; Pc Dodson, Pc Dodson, 
Gibson v. Dodson, (1907J 1 Ch. 284 ; Pc Hadley, Johnson 
r. Hadley, [1909] 1 Ch. 20 ; Pe I'ryce, Lawford v, Pryce, 
[1911] 2 Ch. 280 ; Re Wernhe.r, Wernher v. Beit, [19181 

2 Ch. 82. Mentd. Turner v. Hancock (1882), 20 Ch. D. 
303 ; Pc Bradford (1883), 1 1 Q. B. D. 373. 

3542. ,] — The administrator with the 

will annexed of the doncio of a general power of 
ajjpointment who has exercised the power by will is 
the proper perstjn to distribute the appointtui fund, 
A to give a valid discharge for tin*, same to the 
tiMistees of the settlement. — lie Peacock’s Settle- 
ment, Kelcey v, IIakkihon, Lll>021 1 Oh. 552 : 
71 L. J. Oh. 325 ; 8(1 L. T. 414 ; 50 W. R. 473 ; 
40 Sol. Jo. 207. 

AnnoUUiuu .’- RM. O'Grady r. Wilmot, [1916] 2 A. C. 231. 

3543. .] — Under a settlement G. liad 

a gcineral testamcintary irower of appointment ovc‘r 
a fund. In 1802 Ikj made his will, executed the 
power in favour of Jj., & appointed him exor. 
In 1000 a receiving order was made against G., 
A on Get. 1, 1900, he was adjudicated a bkpt. Ij. 
proved in tliis bkpey. for £1,131. G. never ob- 
tained his discharge, A in 1004 lui died. At the 
time of his death h(i was indebttid to various ircrsons 
for debts incuiTod since the date of tlie r<*ceiving 
order*. OMie (luestion in dispuU> was whether the 
appointed fund ought to be paid to P. as exor. of G. 
for the benefit of the subsequent cr*(*ditors, or to 
the bkpey. trustee to be administ(*r*ed as assets 
for payment of the debts pr*ovabl(* in the bkpey. : — 
— Held: (1) Gro property divisible amongst the 
<’.redit.or*s in Gu* bkpey. <lid not iiu^lirdt! the nppoinU*d 
fund ; Gie. triiste(< in th(i bkjicy. was not entiG(*d 
to recH*ive the fund ; (2) the duty of dividing it 
d<^vtilved upon the extir ; (3) the creditor's who had 
bt*eome so af(.i*r tlu^ bkpey. wer*(* the onlv creditor's 
who liad a right (o share in the fund ; & the 
question of retainer by U. did not arise. — Pc 
Gitedalla, Lee v, Guedalla’s Trustee, [10051 
2 Ch. 331 ; 75 L. J. Ch. 62 ; 04 L. T. 04 ; 51 
W. K. 77 ; 12 Mans. 302. 

AnnoUUion: — As to (1) Consd. Pc Bcuzoii, Bower v, Chet- 
wynd, [1914] 2 Ch. 68. 

3544. Where power not exercised — Effect of gift 
over to heirs, executors, administrators, & assigns.] 

— T<*staG)r gave, devised A bequeathed all Iris 
residuary personal csGitc, A also all his freehold 


& copyhold estate, unto A to the use of trustees, to 
pay the rents, issues A profits to his niece A her 
assigns for life ; A after her decease ho gave, 
devised A bequeathed his real A personal estates 
unto the heirs, exors., administrators A assigns of 
his niece, according to the several natures A 
qualities thereof : — Held ; as to the real estate 
the niece had a general power of appointment after 
her death, A in default of appointment her heir 
would take by purchase, A the personal estate was 
given absolutely. — Q uested v. Michell (1855), 
3 Eq. Rep. 1014 ; 24 L. J. Ch. 722 ; 25 L. T. O. S. 
232 ; ] Jur. N. 8. 488 ; 3 W. R. 435. 

Annotations: — Mentd. Brookman v. Smith (1871), L. H. 

6 Exch. 291 ; Pc White A Hindlo (1877), 47 L. J. <^. 85 ; 

Milman v, Lano, [1901 1 2 K. B. 745. 

Property ** passing to representative as such ” — 
Within Finance Act, 1894 (c. 30), s. 9 (l)~For 
purpose of death duties.] — Sec Estate A Other 
Death Duties, Vol. XXI., pp. 30, 31. 

Liability of property for debts.] — Sec 1*owers ; 
Husband A Wife. 

]{, Donalioncs morlis causa 

See Gikj’S. 

I, Chases in Action Accruing in Lif clinic, 
of Deceased. 

See (4vil Proc(*dure Act, 1833 (c. 42), ss. 2, 37 ; 
Administration of Estates Act, 1025 (c. 23), s. 20. 

(a) Arising out of Contract. 
i. In General, 

3545. Rights continue in representative.] — In 

what case soever there is a contract made to 
testator or intijstato, or anything which arises 
by contract, there an acjtion will lie for tlic exor. 
or administrator ; but personal actions die with 
testaGu’ or intestate. — A non. (1030), Marcli, 0 ; 
82 E. R. 388. 

Annotation: — Reid. Daymond v. Filch (183.'>), 1 Gale, 337. 

3546. Action on mutual promises.] — 

Assumpsit .vur mutual promise to pay A. £100. A. 
may have the action, so may the party or his 
administrator. — B afeild v. tV)LLAUi> (104()), 
Aloyn, 1 ; 82 K. R. 882 ; sulj nom. Anon., Sty. 0. 

3547. .]-“ Beckham ?*. Drake, No. 3550, 

2Posf. 

3548. Rights of representative same as those of 
deceased.] — H. transferred certain shares into tlx? 
names of trustees, A by a deed, which, on the face 
of it, was voluntary, declared trusts of the shares 
for the iinriK'diatc* A absoluG benefit of the sisGu* 
of his deeetised wife, with whom he shortly after- 
ward.s went thi-ougli the form of marriage. Upon 
bill filed ten years after the death of H., by his 
legal i>ei'sonal r(*presentative against the lady, a 
husband w'hoin she subsequently mamed, A the 
surviving trustee, praying for a re-transfer of the 
sharers : — Held : the transfer having been complete, 
a ct. of equity would not have intcrfei'ed on behalf 


PART III. SECT. 1, SUB-SECT. 2.— <1^67), 12 

1. (a) i. N. B. K. (1 Han.] 97.— CAN. 

3548 I. PiqJ^ts of representative same k. Pight to call for transfer 

as Uioae of deceased,]— A married of propcrtu—lCjrcrHsable during life- 
woman, whoso husband is insouo & time of teMator.]—A., who had hiiilt 
ponflncd in a lunatic asylum, & who a ship with licr own funds, had it 
is opmpolled to support herself by ivjrist-ewd in the names of her sun 
keepiiiR tt boaiHlluiar-lnniHe, may sm' dauichter in e<iual shares ; & obtained 
reoovor in her own name the amount, fmiii thorn ait obii^tiun, bv which 
due from a boarder lodiriiiK in the house tht'y found thcmselvos & tbolr heirs & 
after her husband's insanity. I’ho Huccossors to sail Sc manase the vessel 
amount due from a boarder In such for their mother's behoof, oceountiuir 
olroumstauoos vests In the wife os her to her for the freigrlits & pmnts ; & 
separate pronerty. Sl will not pass to they also further found themselves 
the husband^s representatives on his A the loresalds at any time when 


required by their mother to grant to 
her a rogular vendition & conveyance 
of the vessel ; but should no such 
oonveyanco bo called for during her 
lifetime, it w’os understood that after 
her death the vessel should l>e the 
absolute property of the son A daughter 
equally between them. The son pre- 
deceased his mother. Aft4*r that event 
the mother called for A obtained from 
the daughter a conveyance of the shares 
which were registered in her name, 
but no such requisition was made 
upon the son or his representatives 
for the shares standing in his name. 
Thereafter, the mother having died 
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of t^e settlor who was a particeps criminia^ & his 
personal representative stood in no better position. 
— ^Ayebst r. Jenkins (1873), L. B. 16 Eq. 275 ; 
42 L. J. Oh. 690 ; 29 L. T. 126 ; 38 J. P. 37 ; 21 
W. B. 878. 

Atmoiiiiions : — ^Refd. PawBon r. Brown (1879), 13 Ch. D. 
202 ; Phillips r. Probm, [1899] 1 Ch. 811. 

ii. Personal Contracts* 

354-9. General nile.]—ANON. (1639), No. 3545, 
ante, 

3550. .] — An exor. stands in the place of 

his testator & represents him as to all hts personal 
contracts, & is by law his assignee & therefore may 
maintain any action in his right which he himself 
might. That must be understood to mean any 
action on a contract for an exor. never could sue 
for wrongs to his testator. ... & with respect 
to contracts some exceptions have been intrt>- 
duced by modem decisions, & the exor. cannot 
sue upon contracts the breach of which is a moi*o 
personal wrong (Parke, B.). 

The exor. represents deceased as to all his 
contracts & personal rights wliether they are 
available for the payment of assi^-ts or not 
(Williams, .T.). — Beckham r. Drake (is 19), 2 
ir. L. Cas. 579 ; 13 Jur. 921 ; 9 E. B. 1213, H. D. ; 
affg, S. C. siU) nom, Drake r. Bec’kham (1813), 
11 M. AW. 315, Ex. Oh. 

Annoiatiotui : — Refd. Fonnby r. Barker. [1903} 2 Hi. C/M). 
Hentd. Hill r. Smith (1844). 13 L. J. Ks. 243 ; WilliiuiiH 
V. Chambers (1847), 10 Q. B. 337 ; (Jalsworthy r. Strutt 
(1848). 1 Exch. tt.OO ; Bell r. Curtly (1840). 8 C. B. 887 ; 
Wothorell r. Julius (18.'>0), 10 C. B. 267 ; Elliot r. Clayton 
(18.**!), 16 Q. B. 581 ; BoddiiiiftAm r. CasUiUi (IS.):!), 1 
E. & B. 870 : Emmons v. Kldorton (1853), 13 C. B. 405 ; 
StanUui r. Collier (1854), 3 K. & B. 271 ; Northampton 
Ga.s Light Co. r. J*amrU (1855), 24 L. T. O. S. 230; 
Uoblnson v, Budkins (1856), 26 L. J. Ex. 56; Betts r. 
Burch (18.59), 4 H. & N. 500 ; Bristowt? r. Whltmoro 
(1861), 4 L. T. 022; UlfhlK'll r. AloxamhT (1801). 30 
L. J. C. P. 268 : Spurr r, Cass, Oiss r. Spurt (1870). L. B. 
6 Q. B. 6.56 ; OUdor r. Uoholl (1871), L. B. 6 C. V. 486 ; 
Wadling r. Oliplmnt (1875), 1 O. B. I). 14.5; P:mdon r. 
Carto (1881), 17 Ch. 1). 160 ; KiAlawuy r. Bury (1802), 66 
L. T. 500 ; lie Beyts v, ('raig, Kx p. Trustee (1801), 70 
L. T. 561 ; Bose v. Huckett, 1 1001 J 2 K. B. 440 ; BuiU y r. 
Thurston, fl003) I K. B. 137 ; Wilson v. Uultod Comities 
Bank, 1 1 020 J A. C. 102. 

3551. Right to redeem pawn.] —In ca.se of a pawn, 
he who pledge.s it htis time to redeem it during his 
life ; for it is a condition solidy knit by liim, A 
to be performed by him, A the death of him to 
whom it was pawnc^d is no impediment of the 
redemption ; but it is otiuji-wise of the death of 
him who pawned it ; for his exor. crannot redeem 
it. for it i.s a condition personal, A being gen<*rally 
pawned extend.s only to the person of liim who 
pawned it ... if the pawn be of a perisliable 
nature, a.s corn, oil, etc., A no time of i*edemption 
limited, A the party stays till it is peri.shed in 
nature A spoilt, forasmuch as thei*e is no default in 
him who took the pledge, he shall liave debt for 
liis money, A the other no remedy for his pawn, for 
the law of this part liath dissolved the contract ; 
for things in their nature perishable cannot be 
preserved {per Cur.). — Uatcliff (Sir John) r. 


Davis (1610), Yelv. 178 ; 1 Bulst. 29 ; 0i*o. Jac. 
244 ; Noy, 137 : 80 E. R. 118. 

AnnoiaHons : — Mentd. Ryall r. BoAvlea (1750), 1 Ves. Sen. 

348 ; Donald v. Suckling (1866), L. B. 1 Q. B. 585. 

SeCf now. Pawnbrokers Act, 1872 (c. 93), s. 9. 

3552. Breach of promise of marriage.] — 
Chamberlain r. Williamson, No. 3605, post. 

3553. .] — No action lies for damages for 

breach of promise of marriage against the personal 
representatives of the promisor, unless in respect 
of special damages — that is. actual loss to the 
temi>oral esUitc of the promisee, flowing dii*ectly 
from the breach, or which may reasonably be 
supposed to havt* been in the contemplation of 
both parties at tiio time of the promise na the 
probable result of tlu‘ bivach of it. — PiNLAY r. 
t'HiKNEY (1888). 20 Q. R. D. 494 ; 57 L. ,1. Q. B. 
217; 58 L. T. 664 ; 52 J. P. 321; 36 W. B. 
531 ; 4 T. L. H. 322, C. A. 

^Innoiatiomt : — CoDSd. Quirk r. Thomtis, [19161 1 K. B. 

.516. Raid. Hnrvoy r. North Ea'»U>rn Marine Eugluooring 

Co. (1962), 5 W. C. C. 30. Mentd. Davlof* V. Hood (1903) 

88 L. T. 19; United Collieries r, Siin))Hon, 11909] A. (\ 

383 ; Adudrnlty Comrs. r. S.S. Amerlka, [19171 A. C. 38. 

3554. Right of action vested before death of 
testator.]— jfVlthough a contract involving pei*sunal 
confidence is put an end to by the death of the 
party confld(‘d in, it is iu)t tht‘i*el)y rescinded so as 
to take away a rigid- of atdion alit>ady vesbni. 
Defts. employed S. as consulting enginc(*r for 
flftt'cn months to complete* certain works. S. was 
to Im* paiti Jii500 fiu* his std’vict's in eipial quarb?rly 
instalments. Btdort* tlie work w<is flnishc'd, A 
whilst two quarb-rly instalments whi(*h w(‘re due* 
to him were still unpaid, la* died: Held: his 
personal rep!i*s<‘ntativt* was entitled to n'cover 
them. Stithhs v. Ilol,YWELL By. t^o. (1867), 
J.. H. 2 Exch. 311 ; 36 L. .1. Ex. 166; 16 L. T. 
631 ; 15 W. H. S6{). 

A ti notation : — tfentd. Kridl r. Hen y, (1903] 2 K. B. 740. 

3555. Right to benefit of restrictive contract.] — 

Dinkins v. Alder (1906), 50 Sol. .lo. 258, 1). C. 

3556. Right to recover commission on business 
Introduced by testator.] —Defts. agreed with \V. to 

j pay him 5 ixu* cent, commission on all accounts 
i intrexiuced by lam so long iis they did business 
1 with till* persons he pla(‘(*d on their lxK)ks : Held : 
the commission on accounts introduced by W. 
continiKid t o lx? payable to his exoi*s. afb*r his d(;ath 
HO long as dedts. continued to do business with the 
pe!*sons introduced hv him.- Wilson v. ilARPEU, 
[1908J 2 (3i. 370 ; 77’L. J. Oh. 607 ; 99 1.. T. 391. 
ATifwtaiUma : - Mentd. Levy v. (ioldhill, [19I7J 2 Ch. 297 ; 

Mui-HhalJ V. (Jlaiivill, [19J7J 2 K. B. 87. 

3557. Agreement to maintain bastard child.]- 
By an agret*ment in writing the fatlxT of a Ixistard 
child agreed U) pay Ut tlx; mother a cei*tain weekly 
sum until the (‘hi Id should attain a cc^rtain ag(}, A 
in consideration of tlxj.se payments the mother 
agreed not to apply to justices for a bastardy order 
A further agrcjod t(j maintain A bring up the child. 
On the death of tlxj motlxir bctf(ji*e the child had 
attained the stipulated age the father discontinued 
the payments. The adrninistralor of the mother’s 


aft42r executing a general oonveyanoo 
uf her meauH & property, an action 
Avaa cumnienced, at the instance of 
her exors. against those of her son. to 
have it found that she had effectually 
conveyed thetse shares to the pursuers, 
A to have the defenders ordained to 
convey them : — H^id : these shares 
had been the property of the son A 
had paased to the defenders, his exors.. 
free from any obligation on their part 
to convoy them to the pursuers. — 
Exkcctoiw V. Martin's 
Kzxcutors (1847), 9 Dunl. (Ct. of 
Sees.) 1234 ; 10 Sc. Jur. 537.— SCOT. 

J. — ^VOL. xxin. 


PART III. SECT. 1. SUB-SECT. 2.— 
1. (a) ii. 

1. Contract terminated by death — 
PubliceUion of book by inHialments — 
Price of poriitm cf/mpleted.] — An author 
agreed with a hooks(?ller for the ptiblica' 
tion of a work of scienoe, the price 
according to a certain rate per sheet 
to be payable by instalments as the 
work was published. After publica- 
tion of one volume, constituting in 
itself a complete part, the progress 
of the work was interrupted by the 
death of the author ; — Held : his 


rcprcHcntatlves wore ontitlud to tlio 
prioe of the Ilnisbod portion according 
to the Htlpiilutcd rate. — (kiNMTAiJi.i-; 
A Co. V. Bohihon's Titi;flTKi':s (1808), 
14 Fac. Coll. 106.— SCOT. 

m. Sale of butrineng — pyr- 

choMe-money payable by inetalmcntH.] - 
The exor. of the estate of U. claiuiciL 
npon the following contract ; “I, 

J., hereby agree to pay (i. in consldora* 
tion of his having sold me his butcher 's 
business w*itbout asking any charges 
for the goodwill. £5 per month from. 
Apr. 1, 1914, to Mar. 31, 1917, provided 
U 
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Sed, I, — Personal estate and chattels teal: Sub-sect. 
2, I. {a) ii., iii,, jy, y,] 

estate brought an action against the father upon 
the agreement : — Held : the father’s obligation 
came to an end with the mother’s death & the 
action would not lie. — J ames v. Moroan, 

1 K. B. 564 ; 78 L. .T. K. B. 471 ; 100 L. T. 238 ; 
73 J. P. 149 ; 25 T. L. R. 267 ; 53 Sol. Jo. 245, 

D. 0. 

Scc^ further, Contract, Vol. XII., pp. 593, 594, 
”^J^os. 4934-4918. 

iii. Bonds. 

Bonds generally, see Bonds, Vol. VII., pp. 164 
ct seq. 

3658. Bondi for payment of annuity during life 
of obligor — D\eath of annuitant.] — St. Nicholas 
V. Harris (1041 > l Rep. Ch. 149 ; 21 E. R. 534. 

3559. Bail bonp — Representative of assignee.] — 

Nott V. Stephens? (1730), Fortes. Rep. 367 ; 92 

E. R. 894. ^ 

3560. .'f — Rush v. Rush (1733), 

Fortes. Rep. 370 ; 92 E. R. 895. 

Sec, further, Bonds, Vol. VII., pp. 177, 178, 180, 
210, 233, Nos. 154, 168,^66, 510, 750 ; Corpora- 
tions, Vol. XIII., p. 276,Wo. 63. 

iv. Buts of Exchange other Negotiable 
Inslrutn^ts, 

See, generally. Bills op Exchange, Vol. VI., 
pp. 9 ci seq. I 

3561. Promissory note — D^laration by testator 

of intention not to ask for ftayment.] — Notwith- 
standing declarations of testafcr to his exor., that 
he ncy<jr meant l/o call for paj^ient of a promissory 
note, it was li<dd part of tjle assets ; which were 
insuiTicient for th(3 hgaciey; a charge on the real 
esUt<* failing for want oi i/propor attestation of the 
will.— B yrn V. Gouprk| (1798), 4 Ves. 0 ; 31 
E. R. J, lu, C. I 

Mentd. Liion v. Smyth (1 WO). r» Vch. 341 ; Jic. Applcbeo, 
LovcNon V. HoaloH, IlSOljJpCb. 422. 

3662. Thougl^o evidence that held by 

deceased.] - A. iriade A promissory note, payable 


will.— HYRN V. OouPRK* (1798), 4 Ves. 0 ; 31 
E. R. J, E, C. I 

Mentd. Liion v. Smyth (1 WO). r» Vch. 341 ; Jic. Applcbeo. 

LovcNon V. IloaloH, 11801] JpCh. 422. 

3662. Thougl^o evidence that held by 

deceased.] A. iriadi* A promissory note, payable 
to B. or order. B. Adorsod it , & gaye it to *C. to 
get it diH( ount(*d. /5. went away, & shortly afl 4 >r- 
wards eani<^ hack |bo B. with the money. The 
exors. of C. s fatliein of whom C. was one, bi'ought 
an action on tlie Ato as (ixors. i—Jlcld: as the 
exors. produced th« note on the trial as exors., 
they might reeoyer»n it, althougli tliere was no 
tiuit C.’s fAtlier ever liad the note in his 
“fetime.— Godson il Rk jiards (1833), 6 C. ik> V. 

-~.]^See Bills\ OP Exchange, Vol. VI., 
pp. 91 , 210, Nos. 661 ,11296-1298. 


pp. 91, 210, Nos. 66h 
Bills of exchange.] 
Vol. VI., pp. 09, 30 j 
2182. 2183. 


-See Biu,s op Exchange, 
329, Nos. 550, 2029, 2179, 


V. CovenaMis relating to Land, 

See, note, Land rfansfer Act, 1897 (c. 05), s. 1, 
I’epcaled by Law /)f Propert y Act, 1922 (e. 16), 

t hiit O. docs not ^Ithfii thiB period occrued 

Shoulda.fall tocift ry out ihiH Bthnila- case of covenant 
tion or Bhould I aell or let iny biiBinesB land, where only a 
before Mar. thla iffrtHunont plaS; ii tho life . 

wniedy for daman 
airrcenu'ut death posbcb to t 

of hiH fiLVi* whore not ot 

I*®®/h “t* to rooclTo pay- place, but damaart* 

fu^ro pMsod to his oxor. — lime of tho au^ 


8. 155 (11) ; Administration of Estates Act, 1925 
(c. 23), s. 1. 

3563. Breach in lifetime of deceased — Damage 
accrued In lifetime of deceased — Covenant running 
with land.] — Though the covenant were made only 
to S., his heirs dt assigns, & it were an estate of 
inheritance ; yet the breach being in testator’s 
lifetime, the exor. had well brought the action for 
the damages {per Cur.). — Lucy v. Levinqton 
(1671), 1 Vent. 175 ; 2 Lev. 26 ; 2 Keb. 831 ; 86 
E. R. 119. 

Annoiaiiona : — ExPld. & Distd. Kingdon e. Kotlle (181.3), 

1 M. &;S. 355. Consd. Knights v. Quarles (1820), 4 Moonr. 

C. P. 532 ; Ormo v. Broughton (1834), 10 Bing. 633 ; 

Raymond v. Piteh (1835), 2 O. M. & R. 588. Befd 

King V. Jones (1814), 1 Marsh. 107. Mentd. Riddell v. 

White (1794), 1 Anst. 281 ; Doe d. Anglesca v. Rugoley 

(1844), 0 Q. B. 107 ; Stead r. Carey (1845). 1 C. B. 496 ; 

Dawson v. Paver (1847), 5 Hare, 415 ; Re Wilton^s S. E., 

I1907J 1 Ch. 50. 

3564. .] — Where a covenant is 

made with a man, his heirs, exors. assigns, if 
there be a breach in the time of the heir, the exor. 
may have the action ; but in our case the breach 
was in the time of testator. Sc the misfeasance is all 
one continued act {per Cur.). — Smith v. Simonds 
(1687), Comb. 64 ; 90 E. R. 345. 

Anru^ion : — Befd. Raymond v. Fitch (1835), 2 Cr.M. & R. 

3565. .] — Mobley v. Poiaiill 

(1689), 2 Vent. 56; 86 E. R. 305; sub nom. 
Anon., 3 Salk. 109, pi. 10. 

Annoiaiiona : — Consd. Ricketts v. Weaver (1844), 12 M. & W. 

718. Befd. Raymond v. Fitch (1835), 2 Cr. M. & K. 588. 

3566. .] — Wliere pltf., as extrix., 

declared that deft., by deed, conveying to pltf.’s 
testator certain lands in fee, subject to redemption 
on payment of a sum certain, covenanted with 
testator that he was at the time of the execution 
of the deed seized in fee, & had a right to convey, 
etc. ; Sc assigned for breach that deft, was not 
seized, etc., Sc had not a right to convey, etc, ; 
this was held ill upon special demurrcir, & that 
the extrix. could not maintain an action for such 
breaches of covenant, without showing some 
special damage to testator in his lifetime, or that 

S Uf. claimed some interest in the premises. — 
:iNGDON V. Nottle (1813), 1 M. Sc S. 355 ; 105 
E. R. 133 ; subsequent proceedings (1815), 4 
M. & S. 53. 

Annotations :-~Diaid. King v, Jones (1814), 5 Taunt. 418. 
Consd. Orme v. Broughtnu (1834), 10 Bing. 533. Distd. 
Raymond r. Fitch (1835), 2 Cr. M. & R. 588. Consd. 
Spoor r. Oreeii (1874), L. R. 9 Exch. 99. Befd. Knights 
(1820), 4 Moore, C. P. 532 ; Ricketts v. Weaver 
(1844), 12 M. & W. 718; Beckham v. Drake (1849), 2 
H. L. C^B. 579 ; MolTatt r. Laurie (1855), 15 C. B. 583 ; 
JohUBtoiie r. Hall (1850), 25 L. J. Ch. 462 ; Goodman r. 

I Jloyrutt (1861). 6 L. T. 25. Mentd. Onward Bldg. Soc. v. 
bimthsou, 11893) 1 Ch. 1. 

3567. ^ — ,] — On a covenant made 

with a man &; his heirs, the covenant running with 
the laud, his exors. cannot sue, unless they show 
either a breach in the lifetime of tlieir testator, or 
that the breach has been the means of damnifying 
the personal estate. — Sampson r. Easterby (1827), 

5 L. J. O. 8. K. B. 291 ; subsequoit proceedings. 


PART HI. SBCT. 1, SUB-SECT. 2. 

I. (a) V. 

8568 1. Breach in lifetime of deceased 


— Damage arrrued in Ufelimc of deceased 
— Covenant running xviUt /and.]— In the 
case of covenants niuiiing with the 
land, where only a formal breach takes 
place in tho life of the ancestor, the 
remedy for damages accruing afWr his 
death passes to the heir, or devisee ; 
but where not only the breach took 

I ilaco, but damages accrued in the life- 
Ime of the aueestor, the remedy for 
these damages passed to the personal 
representative. — I’ijiTT v. Grand 
Trunk By. Co. (1886). 11 O. B.246.— 
CAN. 

»• Covenant for iUlc .] — j 


here breach of a covenant for title, 
& tho dauiagc resulting therefrom, 
both oceurred In the lifetime of testator, 
the action for such breach should be 
brought by the exor.— Cunningham 
r. bcouLLAR (1869), 9 N.B. B.(4 All.) 
385.— CAN. 

o* — : .] — P. brought an 

action for damages sustained &, to 
be sustained by reason ot breaches of 
covenants for title in a conveyance of 
oertain lands to him, & befoie the 
trial died intestate, whereupon h ja 
administratrix took out an order of 
rt‘vivor, which order it was now sought 
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sub nom. Easterby v. Sampson (1830), 6 Bing. 
644, Ex. Oh. 

3558. Personal covenant.] — ^In an 

indenture of lease, the lessee covenanted with the 
lessor, his hem & aligns, to indeinnif jr the over- 
seers for the time being of the parish in which the 
premises demised were situate from all costs & 
charges by reason of the lessee’s taking an appren- 
tice or servant who should thereby gain a settle- 
ment within, or become chargeabU? to the parish ; 
— Held : the action was well brought by the 
exors. of the lessor, as the covenant was with him 
personally, & did not run with the land. — Walsh 
V. PUSSELL (1829), 6 Bing. 163 ; 3 Moo. & P. 457 ; 
2 Man. & Ry. M. C. 280 ; 7 L. J. O. S. O. P. 261 ; 
130 E. R. 1243. 

Annotation : — Mentd. Bennett v. Batten (18r»()). 1.* L. T. O. S. 

181. 

3569. .] — About 1870 a con- 

siderable building property called “ The Brank- 
^me Estate,” belonging to G. in fee simple, wtis 
in course of dev'elopnient on building agreements 
entitling the builders to leases, with an option of 
purchasing the fee simple. & in 1870 S. held one 
of the leases & options in respect of land As a 
workshop called 14, Wharf Road. G. died in 
1882, having devised the Branksome Estate to 
E. & F., their heirs & assignees, on trust to pay 
the rents to E. for life, & after her death to stand 
seized upon tnist for such pensons fis shts should 
by will appoint, & in default of appointment in 
trust for her right heirs. Soon after G.'s death 
S. exercised his option, Ai E. & F. conveyed 1 1, 
Wliarf iioad, to him in fee, subject to r(*Htrictivti 
covenants, thennn contained, by him with E. tSi P. 
their heirs <& /assigns, tcj the (»nd tliat the covenants 
might for ever thereafter run witli the heredita- 
ments thereby granted, that S. As all persons de- 
riving title under him would not, without the 
written consent of E. As F., their hturs or assigns, 
or the persons depriving title under them or cither 
of them {inter afia), (u) carry on or permit to be 
carried on on the premise's conveyed any trade 
or business except that of a builder or coal mer- 
chant ; As {b) would not do or permit on the pr<^- 
mises any act, matter or thing whatsoever which 
might bo a nuisance, annoyance or disturbance 
to E. As F., or the pei*sons deriving tithj under 
them or either of them. F. died in 1885. E. died 
in 1917, having by her will exercised her power 
of appointment so as to make I. tenant for life 
of the portion of the Branksome Estate of which 
14, Wharf Road, was part, As givtui liim one iialf 
of her rosidumy personalty. I. As R. were ap- 
pointed her exors. S. died in 1883, having by 
his will vested in the trustees thereof 14, Wharf 
Road, which they let for a term of years to X. to 
be used, As which were used for a business which 
was not permitted by covenant (a). X. in the 
course of this business committed breach(!S of 
covenant {b) as regarded annoyance & disturbance. 
I. as tenant for life of adjoining fixHihold lands 
also forming part of the Branksome Estate, sued 
S.’s trustees As X. for an injunction to restrain the 
breaches of covenant. At the trial R., the other 
exor. of E., was joined as co-pltf., he & I. being 
the legal personal representatives of the survivor 
of the original covenantees : — Held : ( 1 ) there 

was not enough in the words or contract of the 


conveyance to S. to annex the benefits of the 
covenants to the whole of the Branksome Estate 
then remaining in the hands of the covenantees 
or to any particular parts thereof ; (2) the dis- 
positions of E.’s will did not amount to an 
assignment to her devisees of the bone (it of the 
covenants; (3) the bonetit could pass by operation 
of law as well as by express assignment, Ab the 
covenants could be enforced by I. Aj R. as repre- 
senting together both her real estate As personal 
estate.— I ves r. Biiow.v, [1919J 2 Gh. 314; 88 

L. J. Oh. 373 ; 122 L. T. 267. 

Annotations : — As to (1) Re!d. North bourno t’. Johnsten, 

[1922] 2 Ch. .‘lOU : ChainborM r. lUiulaU, [192:1] 1 Ch. 149. 

As to (3) Diftd. Chamliors v. Itainlall. [1923] 1 Ch. 149. 

Retd. Northbounio r. Johnston. [1922] 2 Ch. 309. 

3570. ^ .] — An exor. may main- 

tain an action for a bn‘ach <.»f covenant com- 
mitted in the lifetime of testator, relating to the 
realty if it bo collateral. 

Scmble : also, he may for a substant ial broach 
in the lifetime of testator of a covenant running 
with the land. — Raymond r. Frnni (1835), 2 
Or. M. Ac R. 588 ; 1 Gale, 337 ; 5 I'yr. 985 ; 5 
E. J. Ex. 45 ; 150 E. R. 251. 

Annotations : — Folld. Klckctte i\ Weaver (1844), 12 M. & W. 

718. Conid. B.^ekhani r. Drake (1849), 2 FI. L. Cas. 579. 

Rsfd. JackHon r. Watson, (1909] 2 K. H. 193. Mentd. 

Ft»rmby v. Barker (1903), 89 L. T. 219 ; ICaNU^rn Con- 
struction Co. r. National Tnist C-o. & Hehinidt, [1914] A. C. 

197. 

3571. Collateral contract.] —Ray- 

mond t\ Fitch, No. 3570, ante. 

3572. .] — The exor. of a tenant 

for life may recoviT for the breach of a covenant 
to Ti'pair commi(t(Hl by the lessfM's of testator in 
liis lifetime* without av<‘rring a damage to his 
personal estate*. — U k’ketts r. Weaver (1844), 12 

M. At W. 718 ; 13 E. J. Ex. 195 ; 3 L. T. O. S. 78 ; 
152 E. H. i:iS8. 

Aniwtation : — Mentd. Fonnby r. Barker (I003\ 89 li. T. 

249. 

3573. Damage accrued after death of 

deceased.] — On a covenant for furtluT fiH.surancc, 
where the breach happen(*d in the timt? of the 
covenantees, but the damagi; ac(jrued t»o the heir ; 
the heir has a F)referable tit le to the exor., t-o bring 
the action of ci>venant. — KiN(i v, Jones (1814), 5 
Taunt. 418 ; 1 Marsh. 107 ; 128 E. K. 751 ; affd. 
sub nom, Jones v. King (1815), 4 M. A& S. 188. 
Annotations: — Ezpld. Gnnu v, Broufchton (1831), 10 lUtig. 

533. Diltd. UaymoiKl v. Fitch (IH.'h'i), 2 Cr. M. & B. 588. 

Ezpld. Klckutto V. Weaver (1844), 12 M. A W. 71H : 

Hpoor t*. UriHin (1874), L. K. 9 Exch. 99. Reid. KniKbtM 

V. UuarlcH (1820), 4 Mooro, C. 1*. 532 ; Goixlinan v. lioy- 

cutt (1861), 6 L. 'r. 25. Mentd. I0‘ Durhum, Ort*y v. 

Durham (1887), 57 L. T. 164; He Jonon, Farrington r. 

ForruHUir, [1893] 2 Ch. 461. 

3574. Damnifying estate of deceased.] 

— Sampson v, Easterby, No. :1567, ante, 

3575. .] —Where a re‘8trictivo cove- 

nant has been cnU*red into by a i)urchast*r of land 
for the proi(*ct,ion of the vendor’s imm(*diaie]y 
adjoining land, but not so os to ann(?x ilio benefit 
of the covenant t/O that land, the covenant is not 
enforceable against an assign of the covc‘nantor 
by the exors. of the covenant^^e if he had dispotkMl 
of the whole of the adjoining property before hi.s 
death. It can make no difference even when the 
exors. are persons to whom part of the; covenantee’s 
property nad prctviously been assigned without 
an express assignment of the benefit of the cove- 
nant. Sernblc : the coveriant(.*o himsidf could 


to set aside on the ground that iho 
right of action did not survive to her : — 
Held: as to damages which accrued 
during the lifetime of 1’., his adminis- 
tratrix was entitled to sue for the 
same ; but that this was not so as to 
damages which might have accrued 


since his death. Senible : the heir, 
or dt)viseo, might bring an a<'.tion for 
such damages. — P latt v. Gkand 
Trunk Uy. Co. (1886), 11 O. 11. 246.— 

CAN. 


exercise optiftn.] — Whcrci a lease for 
years (Muituins an agreement for sale 
of (.he fee, the riglit to purehuse goes 
to Uie heir-at-law, not to the peraonal 
reprifsentatlve of the iessof!. — Hkkiii- 
IIAN V. Gallagiikr (1802), 0 Gr. 488. — 
CAN. 

U 2 


p. Option of purchase-— Jiight to 
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not enforce the covenant against an assign of the 
covenantor after he had parted with all the 
adjoining property. — Chambers v. Randall, 
[1923] 1 Ch. 149 ; 92 L. J. Ch. 227 ; 128 L. T. 
607 ; 39 T. L. R. 6 ; 07 Sol. Jo. 61. 

3576. Breach after death of testator — Covenant 
with testator & his executors.] — Lessee covenants 
with the lessor & his exors., to repair, yet covenant 
lies for the heir. — Louoher v. Williams (1073), 

2 Lev. 92 ; 83 E. R. 405. 

Annotation : — Refd. Forster v. Elvet Colliery Co., Quinn v. 

Same, Seed v. Same, Morgan v. Same (1908), 77 L. J. K. B. 

521. 

Covenants running with the land, generally, see, 
generally, Landlord & Tenant. 

3577. Covenant for renewal of lease.] — Lessor 
covenanted to renew the lease at the request of 
the lessee within the term ; lessee did not request, 
but exors. do within the tenn ; lessor is compel- 
lable to renew. — Hyde v. Skinneii (1723), 2 P. 
Wms. 190 J 24 E. R. 097, L. C. 

Annotations: — Expld. Wills v. Murray (1850), 4 Exch. 843. 

Refd. Foster v. Claggoi (1838), 1 Will. Well. & H. 182. 

Mentd. Fumival v. Crew (1744), 3 Aik. 83 ; Igguldon v. 

May (1806), 7 East, 237 ; Edwards v. Waltcjn. 11896] 2 

Ch. 157 ; Lewis v. Stephenson (1898), 67 L. J. Q. B. 296 ; 

Muller V. UYafford, 11901] 1 Ch. 54. 

Covenant to surrender copyholds.] — See Copy- 
holds, Vol. XllL, p. 110, No. 1404. 

vi. Contract Negligently Performed. 

Negligence generally, sec Neqlicience. 

3578. Innkeeper Sc guest — Loss of chattel.] — An I 
innkeeper is liable to Hkj administrator of an in- 
testate for tli(' loss of the intestate’s horse, whilst 
in his care ; t-her<‘ is a (‘ontract or assumpsit in 
law between tlie innk(‘eper & guest ; the injury 
sufft'red is not a tort only.— Saunders v. Plummer 
(1002), O. Hridg. 223 ; 124 E. R. 557. 

See, generally, Inns and Innkeepers. 

3579. Solicitor Sc client~--Lack of professional 
skill.] — ^^’l^ere ]jltf. as admiiUHtrator, di'clared in 
assumpsit tliat- the intestate had retaiiu'd deft, as 
his attorney, to investigate Sc iirocure a good 
title of an estate about, to lx? conveyed to the 
intestat-e as pureliaser, &. assigned for breach tliat 
he did not. (i(» so, hut aecepted a bad & defective 
title in tlu^ lifetiiiu^ of the latter, whereby his 
personal estate was inueli injured ; - //e/d ; tin* 
action was well brought, although it was objeetixl 
First, though it was fiained in contract, it was in 
suhstanc(‘ a t.ort, arising fnjin a neglect of duty 
by d(*ft. ; secondly, the Jieir should Jiave sued, k, 
not. the administrator, as it was a contract 'wliich 
ran with th(' land, A lastly, it was not alleged in 
the declaration, tliat. deft, undertook to ascci*tain 
&. procure a good tith* in liis professional charactt*r 
as an attoriu'y ; for by the demurrer deft, admitted 
the j)roinist‘ to the intestat.(\ as well iis the allega- 
t ion that tlie injury accriuid to his personal estat.e 
(Luring his lifetimi*, A it must be implied that he 
was bound to fiillil his duty as an attorney, it 
being alleg(‘d that the intestate employed him as 
such. — K nights r. Qi^arlks (1820), 2 Hiod. &. 
Bing. 192 ; 4 Moore, V. 1\ 532 ; 129 E. R. 890. 
AnnoiaUtmit : — Refd. Orint' r. Broughton (1834), 10 Bing. 

533 ; Bradshaw v. L. A' Y. By. (1875), L. B. 10 C. P. 189 ; 

l*otlor V. Mot. By. (1875), 32 L. T. 36 ; No. 7 Steam Sand 

Pump Drt‘dgor (t)wiu'iB) v. S.S. Civta Holme, Tho Greta 

Holme, 11897J A. O. 596; Quirk r. Thomas, 11916] 1 

K. B. 516. Misntd. Alt(m r. Mid. By. (1865). 19 C. B. N. S. 

213 ; Jackson r. Watson, 11909] 2 K. B. 193. 

See, generally. Solicitors. 

3580. Common carrier — Liability for personal 
injury resulting in death — ^Damage to personal 


Administrators. 

estate.] — Where a passenger on a railway was 
injured by an accident, & after an interval died in 
consequence: — Held: his extrix. might recover 
in an action for breach of contract against the 
railway company tlie damage to his personal 
estate arising in ^ lifetime from medical expenses 
Sc loss occasioned by his inability to attend to 
business. — ^Bradshaw v. Lancashire Sc York- 
shire By. Co. (1875), L. R. 10 C. P. 189 ; 44 
L. J. C. P. 148 ; 31 L. T. 847 ; 23 W. R. 310. 

Annotations : — Apld. Leggott v. G. W. By. (1876), 1 Q. B. D. 

599. Coned. Pulling v. G. K. By. (1882), 9 Q. B. D. 110 ; 

No. 7 Steam Sand Pump Dredger (Owners) v. S.S. Greta 

Holme. The Greta Holme, [18971 A. C. 596. Refd- Quirk 

V. Thomas, [191 6] 1 K. B. 516. Mentd. Griffiths v. Dudley 

(1882), 47 L. T. 10 ; Jackson v. Watson. [1909] 2 K. B. 

193. 

3581. .] — ^Pltf., in the lifetime 

of her husband, received, during a journey as a 
passenger on defts.* railway, a bodily injury, in 
consequence of defts.* negligence, by reason 
whereof her husband incurred expenses. Sc suffered 
pecuniary loss ; &, on her husband’s death, 

without having received any compensation for 
the damage thereby incurred, she, as his extrix., 
sued defls., upon tlicir contract safely & securely 
to cany, etc., to recover compensation for sucii 
exp('nses Sc loss to her testator’s personal estate : — 
Held : the action was an action of contract. Sc a 
loss or damage from the breach of the contract 
having accrued to the personal estate of the 
testator, an action to recover damages by reason 
of that loss survived to pltf. as extrix.. Sc therefore 
the action was maintainable. — Potter v. Metro- 
politan Ry. (^o. (1875), 32 L. T. 30, Ex. Oh. 

Annotation : — Apld. Bradaliaw v. L. & Y, liy. (1875), L. 11. 

10 0. P. 189. 

3582. .] — Claim, stating that 

pltf. was administratrix of her husband L., who, 
being a season-ticket holder, was received by defts., 
a railway co., at their station to be conveyed as a 
passeng(*r, Sc by th(*ir negligence w'as injured, & 
in consequemee unable to attend to his business 
from that day to the day of his death, & incurred 
('xp(‘nse, etc. Defence, tirst, denying spc^cifically 
all alk‘galions in tho stateinont relating to the 
injury to tlie deei'ased Sc the damage arising fiom 
it, Sc, scMondly, tliat. afttT the dealli of L., pltf., 
as liis administratrix, for the btmetit of herself, 
as liis wife. Sc of his children, sued doft s. in respect 
of the injury caused to them by his death, Sc 
re(M)vered damages. R(*ply, that defts. were 
(*stopp(*d from denying the facts relating to the 
accident, as in the ])revious action they had 
pleaded not guilty, &. that L. was not I’cctdved by 
theun as a jiassenger, Sc those issues were found 
by the jury in pltf.’s favour : — Held : the second 
action W'as not barred by the judgment Sc satis- 
faction und(*r the tirst ; there was no estoppel of 
W'hicli either party could take advantage, as pltf. 
sued in a different right iu either action. — Leggott 
r. Great Northern Ry. Co. (1S70), 1 Q. B. D. 
599 ; 45 L. J. Q. B. 557 ; 35 L. T. 334 ; 24 E. R. 
784. 

Ann^ialimis Consd. Pulling r. O. E. By. (1S82), 9 Q. B. D, 

1 1 0. Reid. Quirk r. Tbomiui, [ 1 9 1 6 ] 1 K. B. 5 1 6. Mentd . 

Griffiths V. Dudley (1882), 47 L. T. 10. 

3583. Compensation accepted in life- 

time of deceased.] — Where a person, injured 
through the negligence of others, has in his life- 
time accepted compensation in full satisfaction Sc 
discharge of all claims Sc causes of action against 
them, his exor. cannot after his death, resulting 
from the injuries received, maintain an 
under Lord Campbell's Act for the injury sus- 
tained by the widow Sc children of the deceased. — 
Read v. Great Eastern Ry. Co. (1868), L. R. 
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3 Q. D. ; 0 B. A; S. 714 ; 37 L. J. Q, B. 278 ; Table A, art. 27, which provides that on the in- 


lo u, i. , OO o. X . ivv ; lo w. xt. 1U4U. 
AnnotatioM Consd. Williams v. Mersey Docdis &: Harbour 

Board, [1905] 1 K. B. 804. Reid. Davidson r. Hill, [19011 

2 K. B. 606 ; Nunou v. Southern Ry. (1923), 1,30 L. T. 

131. Mentd. Qrifflths r. Dudley (1882), 9 Q. B. D. 357 ; 

British Columbia Electric Ry. r. GentUo, [1914) A. C. 

1034. 

3584. Death through carriage of dangerous 

goods.] — Pltf.’s husband was a common carrier 
of goods which he conveyed in a keel of which 
he was the owner & in the working of which 
he was assisted by pltf. Defts., who carried on 
business as carriers & forwarding agents, delivered 
to pltf.’s husband to be carried from Goole to 
Sheffield certain goods described by them as 
general cargo. The goods in question which were 
packed in casks, consisted of a chemical known as 
ferro-silicon, which was always liable to be danger- 
ous by giving off poisonous gases. Pltf.’s husband 
did not know that the goods delivered to him for 
carriage on board his keel won^ of a dangerous 
character, but defts. who know that the casks 
contained ferro-silicon did not in fact know that 
ferro-silicon was of a dangerous character, & gave 
no notice to pltf.’s husband of the contents of the 
casks. During tlie carriage of tlie goods the 
ferro-silicon gave off poisonous gases, in consequence 
of which the husband died ^ pltf. sulTei*ed from 
serious illness. In an action by ])ltf., suing as 
administratrix & also on her own behalf, to rticover 
damages for the loss of her husband & also in 
respect of her illness : — Held : under tlio circum- 
stances pltf. was entitled to recover. — Bamfield 
r. Goole & Sheffield Transport ('o., Dtd., 
[19101 2 K. B. 94 ; 79 L. J. K. B. 1070 ; 103 L, T. 
201, C. A. 

*4nnoto<w>rwr.— Mentd. The West Cock, IlUll] 1\ 208 ; 

Blocker r. Lake & Elliot (1912), lOG L. T. 533 ; G. N. Ry. 

r. L. K. 1’. Transport A' Dcpoftltory, 11922) 2 K. B. 742 ; 

Transocc'aiiica .Soc. Italiaiia 1)1 Navigaziono r. Shiptuii, 

[1923] 1 K. B, 31. 

See, further t Carriers, Vol. VIII., pp. 5 et seq, 

vii. Rights relating to Stocks and Shares. 

3585. Right to unclaimed stock — In names of 
Commissioners for Reduction of National Debt.] — 
Where unclaimed stock has for some years been 
slfinding in the names of the (’ornrs. for tlie 
Iteduction of tlie National Ihht, the cl. will not 
order a transfer to the personal repres(;ntativo of 
the party entitled, without inquiry as to the 
parties beneficially intcTcsted. — Jie Molony (1800), 

1 ,Tobn. & H. 219 ; 3 I.. T. 405 ; 9 W. H. 08 ; 
70 E. B. 740 ; sub nom. Re Malony, 7 .Tur. N. S. 42. 

3586. .] — A fund was carri(»d over, in 

the year 1847, to the separattj account of B. a 
sailor, of whom nothing had been heard since 
Oct. 1841, although numerous inquiri(*s had been 
made. In 1857, it was transferred, together with 
all accumulations on it, to the Comrs. for the 
Reduction of the National Debt. In 1880 ad- 
ministration of the sailor’s estate was duly granU?d, 

6 tlie administrator iK^itioned for paj’rnent of the 
fund & the accumulations to him : — Held : there 
was not sufficient evidence of the death of B. ; ^ 
the petition was ordered to stand over, with 
liberty to apply. — Woodhouselee (IjOrd) v. 
Dalrymple (1861 ), 30 L. J. Ch. 007 ; 4 L. T. 455 ; 

7 Jur. N. S. 015 ; sub nom. lie Beamish, Wood- 
houselee (Lord) v. Dalrymple, 9 W. II. 504, 
L. JJ. 

Transfer of unclaimed stock & dividends to 
National Commissioners for Reduction of Debt, 
sec Revenue. 

3587. Right to claim allotment of shares — Death 
of shareholder between resolution for Issue 6c offer.] 

— “ Member ” in Companies Act, 1862 (c, 89), 


crease ot tne capital oi a co. tJie new shares shall 
be offered to the “ members ” in proportion to 
their existing shares — includes a deceased member 
so long as his name is on the register. 

Thus, wherts in the case of a co. regulated by 
Table A, new shares had been created by special 
resolution in the lifetime of a member, but were 
not actually offered to the members of the co. 
until after his death ; — Held : the legal personal 
representative of deceased member, wliose name 
still remained on the register, could require an 
allotment of the shares which the latU'r would, if 
living, have been entitled to have offered him, 
these shart's not yet having been disposed of by 
the CO. ; but, qu., as to the title of the legal per- 
sonal repri‘sentat.ive to the shares, if, as was not 
the ctise, the co. had sent by post, a let.t.('r contain- 
ing the offer directed to him at the regist/C^red 
addrt^ss of the deceastnl rnembcT, or din'cted to 
the place of abode or busint^Hs of thi' reprt'sentative 
or his solr., not having rect'ived an answer 
applying for the shares within the time limiUHl 
by the letter, had i)i’Oct»edt*d to dispose of th(*m 
otherwise. — J ames r. Buena Ventura Nitrate 
Grounds Syndicate, I/ri>., (18901 l (’h. 450; 
05 L. J. Ch. 284 ; 71 1.. T. 1 ; 4 i W. B. 372 ; 12 
T. L. R. 170 ; 40 Sol. Jo. 238, C. A. 

AmmUitions : — Conid. Llewollvii r. Kuuintoe Kubljer EsttitcH, 
11914] 2 Oh. G70. Refd. Alleu r. Uehl Hwln of WohI 
Afriea, 11900) 1 (’h. G5G. 

3588. Right to indemnity —Stock not duly 
transferred.] — (1) A., through his brokers, sold 
shares to B., a sU)ek-jobber for the a(5Count & 
“ with registration guarant<M*d.” B. iluly gave the 
name of C. as buyer of t he shanks, ct A. executed 
a transfer to C. (^, howeV(*r, negl<*cted to execute 
the transfer to have it regi8U*red. 

A. Hied his bill against B. for Kp(‘ci(lc perform- 
ance indemnity ; —Held : he was ent itled t<j the 
indemnity. 

(2) After bill tiled, A. died, his estates was 
sworn under £100. ills (‘xor. revived the suit : — 
Held: the indemnity was not to be lirnitf^l to 
£100. — CIIUHE V. J*AINE (1808), \u R. 0 Eq. 041 ; 
37 h. .1. CU. 711 ; 10 Ti. T. 127 ; 17 W. R. 44 ; 
affd. on appeal (1800), 4 (-h. A]>p. 'Ill, L. C, 
AnrwUtlinnH : — Ah in (1) Consd. MiixUmI r. Palin' (1871), 
li. R. G Exc’h. 132 ; Hr. Itif'liuriiHoii, Hx p. St. 'riioinoH'H 
Hospital, (1911) 2 K. B. 705. Retd. Da via v. Hayctaik 
(18G9), L. It. 4 Exch. 373 ; Bowring r. Shrphoni (1871), 
L. U. G y. B. 309 ; Marry v. NlokallB (1872). 7 Ch. App. 
733 ; Lacey r. Hill, Crowlf-y’H Claim (1874), 1.. H. 18 Eg. 

1 82 ; Thacker v. Hardy, Haino r. Hardy, Hanio v. Wheatley 
(1878), 48 L. .r. y. H. 289 ; Neilmm t*. .lameH (1882), 
9 y. B. J). 540; WolmerHhaiiHcn i\ Giilliek, 11893) 2 (.’h. 
514 ; Liverpool Mortgage IiiHoe. Co.'h Ca><e. [1914] 2 Cti. 
GI7 ; BrltlHn Union & National IriHce. v, ICawHon (UHG). 
8.> L. J. Ch. 709. (Jrnrrall//, Mentd. Hr Ittundell, lUundell 
V. Blundell (18SH). 40 Cli. D. 370; Hr IVrklnH, PoyHcr r. 
Beyfus, 1 1898] 2 (Ji. 182. 

Right of transmission —In shares of public 
companies.] — See Companie.s, V^d. IX., pp. 4(J4, 
405, Nos. 2501-2508. 

. Stock standing In books of Bank of 

England.]— .S’cc Bankers, Vol. HI., pp. 123, 124, 
Nos. 5-13. 

viii. Apportionment. 

•See, now, Apportionment Act, 1870 (c. 35), s. 4. 
3589. Exclusion of apportionment — Necessity 
for express direction — Apportionment Act, 1834 

(c. 22).] — (1) TesLiUir gave to his wife the divi- 
demds which should hapi)on to become duo Ai 
payable in her lifetime, upon sevciral specific sums 
of stock standing in the names of three persons, & 
after the deccami ot his wife he gave all subsequent 
dividends upon the sums of stock to be applied 
for certain charitable purposes for ever. After 
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the date of the will one of the persons in whose 
name the specific sums of stock were standing 
died, & thereupon testator became absolutely 
entitled to such sums of stock, & caused them to 
be transfeiTcd into his own name :--—Held : there 
had been no ademption of the specific legacies of 
the stock ; the gift of the dividends of stock for 
charitable purposes for ever passed the corpus of 
the fund, &> there must be an apportionment of 
dividends, in which the widow Look a life interest, 
for the p(‘riod intervening between her death & 
the half-yearly days of payment. 

(2) The above Act requires, in order to exclude 
apportionment, either an exi^ress direction that 
there shall be none or lanjpiage so express in the 
terms of gift that- ax)portionment is clearly im- 
possible consistently with it. Inference from the 
whole tenor & context of the will is not sufficient 
to (exclude the oTieration of the statuk*. — Tyrrell 

V. Clark (185d), 2 Drew. 80; 2 Eq. Hep. 383; 
23 L. J. Ch. 283 ; 22 D. T. O. S. 313 ; 18 Jur. 
323 ; 2 W. R. 152 ; hi E. K. 351. 

AnnolutionH : — An in (2) Reid. 'J’rcvolioii r. Andcilon (180r»), 
L. .1. Q. li. 2:J0 ; Itc JyyBaffht r. LyHatfht, 

11898] 1 CIj. liri; lie Opijonbeimer, Oppcnlioimer v. 
lioainiari (1907), 70 L. J. Ob. 287. 

3500. Apportionment Act, 1834 (c. 22) — What 
Is Instrument In writing — Not order of court.] — 
Wliei'e the (jI.. has ordered mon(*y arising from Uk? 
sole of t imh(T cut with its san(;iion k) be invesk*d, 
& the divid(*nd8 to be i)aid to the tenant for life, 
the tlrst t)wner of the inheritance or the first 
tenant for life unimpeachable for waste is entitled 
to the corpus of the fund in ct. In such a case 
the legal personal rciprescsntatives are not entitled 
to an aj)iJort/ionm(!nt of a dividend accrued due 
during the lifet ime of the tenant for life k) whom 
the dividends liave been ordered to be jiaid. 

An order of the ci. is not an instrument in 
writing within AppoHiorinKuit Act, 1834 (c. 22), 
so as to creat-e ji right lo an ap])ortioiiment of 
dividends of a fund ])aid in under it,— JouuELi. r. 
.lODRELL (IShh), D. u. 7 Eq. 431 ; 38 L. J. Ch. 
507 ; 20 L. T. 340 ; 17 W. K. (502. 

3591. Dividends declared after death.]— Jiy a 
will, dat(‘d in 1705, an ('state was devis(‘d to A. 
for life, with r(*maind('r to R. '^Fhe (‘state was pur- 
chased by a railway co., A the i»urchas(*-money 
was i)aid into et. A in vest (‘d. Upon tin? death 
of A, \ — livid : Ids rej>resentatives were not 
entitled to ha ve an ajq>ortion!nent of the dividends 
becoming payable after his dee(*ase. —Re Lon(J- 
wortu’k Estate (1853), 1 K. J. 1 ; 2 Eq. Rep. 
773; 23 Ji. ,1. (^h. 104 ; 22 E. T. O. 8. 107; 2 

W. R. 124 ; 30 10. H. 343. 

Annoiuiiom : — Apld. JotJivll r. Jodit^Il (1809), 20 L. T. 349* 
Refd. Kx V. Loudon (lii>.) (18(53), 3 Now Rep. 240. 

3592. .] — Land forming part of the estate 

of intestate was sold under the compulsory jiowers 
of an Act of Ihirliarnent, & one-tldrd of the 
purchase-mon('y was invested in Consols & set 
apait to ineet his widow’s dower ; — Held : the 
representative of the widow was entitled, under 
Distix'ss for Rent Act, 1737 (c. 19), s. 15, to a 

S ortion of the dividends up to the day of her 
eath. — llAHROP r. Wilson (1836), 34 Beav. 160 ; 
5 New Rep. 200 ; 34 L. J. Ch. 235 ; 11 L. T. 099 ; 
11 Jur. N. 8. 102 ; 13 W. R. 334 ; 55 E. R. 698. 
AnrwUUion : — Refd. lie Wilson, Wilson v. Clark, [1916] 1 Cb. 

m 

3593. .] — JODRELL V. JODRELL, No. 3590, 

ariie, 

3594. .] — Stock in a public co., forming 

part of testator’s residuaiy estate, was settled upon 
trust for A. for life &> after her death “ to pay. 


Administeatobs. 

transfer & assign my residuary estate dt the 
stocks, funds & securities upon which the same shall 
be invested unto & amongst ” certain beneficiaries. 
After the death of the tenant for life the stock 
was sold “ cum dividend ” under an order of the 
ct. for the purpose of distribution. This order 
was made in the absence of the legal personal 
representatives of the tenant for life. After the 
sale a dividend was declared & received by the 
purchaser in respect of profits, a portion of which 
had been earned prior to the death of the tenant 
for life : — Held : the estate of the tenant for life 
was not entitled under the Apportionment Act, 
1870 (c. 35), to be paid out of the purchase-money 
of the stock anything in respect of the dividend ; 
but inasmuch as if the trust had been strictly 
carried out in accordance with the terms of the 
will, by transferring the investments to the 
beneficiaries, the representatives of the tenant for 
life would have been in a position, either directly 
or through the trustees, to obtain payment of an 
apportioned part of the dividend, their claim ought 
under the special circumstances of the case to be 
acceded to. — Bulkeley v. Stephens, [1896] 2 Ch. 
241 ; 65 L. .T. Ch. 597 ; 74 L. T. 409 ; 44 W. R. 
490 ; 12 T. L. R. 350 ; 40 Sol. Jo. 458. 

An7iotati(ms : — Distd. lie Peol’B S. E., (1910] 1 Ch. 389 ; Re 

Sale. Nisbet r. PbUp. [1913] 2 Cb. 697. 

As between tenant for life & remainderman.] 

— See Settlements. 

3595. Annuity — Death of annuitant before date 
of payment.] — D. having an annuity of £150 under 
the will of T., without any direction as to the time 
of payment, under the decree payment was 
directed at the end of one year from the death of 
testator. D. died eight days before the annuity 
became due under that order, but payment was 
refused on the ground that the case did not come 
within the Apportionment Act, 1834 (c. 22), 
which applied only to specific annuities given in 


W. R. 380. 

3596. Payable In advance — Apportionment 

on death of grantor.] — By a separation deed the 
husliaiid agreed to pay to the wife an annuity of 
£150, payable lialf-yc'arly in advance on Mar. 1 
& 8epi. 1 in every year during their joint lives. 
An instalment of £75 w^as j)aid on Mar. 2, 1890, & 
the husband died on Mar. 13. The extrix. of the 
Jiusband sued the wife to recover hack the sum of 
£75, loss an apportioned part for the period from 
Mar. 1 to Mar. 13 : — Held : the sum of £75 was 
not apportionable, & no part thereof could be 
recovered back from deft . — Trevalion i?. Ander- 
TON (1897), 00 L. J. Q. B. 489 ; 70 L. T. 642 ; 13 
T. L. R. 401, C. A. 

Rent.] — Sec Landlord & Tenant. 

Right of representative to distrain.] — See 
Distress, \'o1. XVIII., pp. 270, 285, 280, Nos. 83, 
191-210. 

ix. Right to exercise Option or Power of Selection, 

3597. Right to exercise option.] — Testator de- 
vised & bequeathed certain real & personal pro- 
perty, including an hotel, to trustees upon trust 
to pay out of the rents, issues, ^ income thereof, 
annuities to his widow sister, &: during their lives 
& the life of the survivor to di\dde the residue of the 
rents, issues d: income equally between his four 
children, &; after the decease of the survivor of his 
wife & sister he declared that liis son should have 
the option of purchasing the hotel at the price of 
£10,000, such sum to fail into testator’s residuary 
personal estate ; but if the son should decline 
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to purchase the hotel at that price within six 
months after the decease of the survivor of testator’s 
wife & sister, he directed that his trustees should 
sell the hotel, & that the moneys arising from the 
sale thereof ^ould fall into his residuary personal 
estate. The son died ve^ soon after his father, 
testator, also leaving a will whereby he appointed 
exors. Testator’s wife & sister being fdso dead : — 
Held : the option to purchase the hotel was a right 
personal to the son, & could not be exercised after 
his death by his exors . — Re Cousins, Alexander 
r. Cross (1885), 30 Ch. D. 203, C. A. 

Annoiation: — Mentd. Ckiunty Hotel & Wine Co. r. L. Sc 
N. W. Rr., [l»18l 2 K. B. 251. 

3598. .] — A lease of land contained a cove- 

nant by the lessor with the lessee, his exors., 
administrators, & assigns, that if the lessee, his 
exors., etc., should at any time theii^aft^er be 
desirous of purchasing the fee simple of the 
demised land, & should give notice in writing to 
the lessor, his lieirs, & assigns, then the l(‘Ssor, liis 
heirs, or assigns, would accept £1,200 for the pur- 
chase of the fee simple, A on nicoipt thereof 
would convey the fee simple to tfie lessee, his heirs 
or assigns, or as ho or they should direct. The 
lessee died intestate, Sc nearly twenty years after 
his dcatii, his heir, who was also administrator of 
his personal estate, called on the devist'e of the 
lessor to convey the fee simple to him in accord- 
ance with the covenant, & a conveyance w’as 
executed accordingly. The heir aft<<‘i*w’ards con- 
tracted to sell part of the property thus conveyed 
to him : — Held : the option to purchase w’^is 
attached to the lease Sc passed with it ; it conse- 
quently passed as part of the lessee’s pemmal 
estate to the administratxir, Si the administrator 
could not make a good tith‘ to tlu^ purchaser, 
unless the next of kin of the h‘ss<‘(; would concur 
in the sale. — Re Adams Sc Kenhincjton Vestry 
(1884), 27 Ch. 1). 394 ; 54 L. J. (h. 87 ; 51 L. T. 
382 ; 32 W. It. 883, C. A. 

Annotations : — Refd. lie iHaaca, laaaca v, UoginalU, (18941 
.'J Ch. 500 ; Friary Holroyd & lloaley’H BrowericH v. 
Siiiffletoii, [ISyyj 2 Ch. 201 ; Woodall r. Clifton, |1«05J 
2 Ch. 257 ; County Hotel & Wino Co. v. L. & N. W. Ry., 
Iiyi8] 2 K. B. 251. Mentd. He Martineau (1884), 48 
J. P. 2U5 ; Hr DI^kIch, Gregory v. EdniondBon (1888), iCJ 
Ch. D. 253 ; Cochrane v. Duudoiiald (1804), 10 T. L. U. 
262 ; lie Hamilton, Trench v. ilainilton, 118051 2 Ch. 
370 ; HiU v. Hill, 11897J 1 Q. B. 483 ; lie WilllamH, 
WilliuinH i\ Williams, [1897] 2 Ch. 12: He AtkluHon. 
Atkinson v. Atkinson (1011). 80 L. J. Ch. 370, 

3599. Right to call for allotment of shares.] 

— James v, Buena Ventura Nitrate Grounds 
Syndicate, Ltd., No. 3587, ante, 

3600. Lease of land parcel of larger quantity — 
Death of lessee before selection.] — If one grant a 
house Si a hundred acres of land in 1)., where lu? 
has a liundrcd Si t?ightt*cn acres, for a hundred 
years, Si the grantee die, his exor. may elect which 
hundred acres he will have. — M orris r, Levesay 
(1594), 1 lioll. Abr. 725. 

3601. .] — A. makes a lease for years 

to B. of 40 acres, parcel of 00 ; the election may 
be made bv B.’s exor. — Jones v. Chebney (1080), 
Freem. K.‘B. 530 ; 89 E. K. 397. 

X. Ot/ier Cases. 

3602. Salaries.] — Arre^ars of salary, which had 
accrued to a master of a school, who had been 
dismissed, whether rightly or wrongly was im- 
material, w'ill be paid to his representative. — 
A.-G. r. Ludlow Charities (1852), 19 L. T. O. S. 
58. 


Wages of 8eamen.]->5ee Admiralty, Vol. I., 
p. 135, Nos. 423, 424. 

3603. Repair of vicarage.] — H., the incumbent 
of a vicarage, died leaving the buildings of the 
vicarage out of repair. B. succeeded him, & died, 
whereupon S. was appointed. The premises still 
being lapidated, the extrix. of B. was compelled 
to pay S. the amount necessary to put them in 
repair, &> slie then brought an action against the 
exor. of II. : — Held : the action was maintainable, 
this being a personal right, wdiich survived to the 
extrix. ; she was entitled to recover so much as 
would compensate for the dilapidations which 
occurred in the time of IT, ; & the fact of there 
being timber or stone on the glebe which might 
be used for rt' pairs, was only a circumstance in 
diminution of damages. — Bunbury v. JIewson 
(1849), 3 Exch. 558 ; 18 L. J. Ex. 258 ; 13 J, P. 
571. 

3604. Compensation paid by executors of deceased 
tenant for life to outgoing tenant — Agricultural 
Holdings (England) Act, 1883 (c. 61).] — Under 
above Act, the exors. of a landlora, tonant for life, 
who have been compelled under t-lio Act to pay 
compensation for improvements to an outgoing 
tenant, wlu> had clainu'd compcuisatiDU Sc whosi^ 
tenancy liad been determined before tlu' death of 
the landlord, ava (ui titled to a charge upon the 
holding in re8i)ect of tJie amount which they have 
so paid . — Re Agrioultitral Uoldinqh (England) 
A(rr, 1883, Gough v. Gou(JH, (1891 J 2 Q. B. 065 ; 
00 L. J. Q. B. 720 ; 05 L. T. J 10 ; 55 J. P. 807 ; 
30 W. K. 593 ; 7 T. L. K. 008, (!. A. 

Money advanced from building society.] — See 
Building SounmEs, Vol. VII., p. 474, No. 123. 

{b) Arishiff out of Torts. 

<SVr, now. Administration of Estatt's Act, 1925 
(c. 23), s. 20. 

i. In Gcnerah 

3605. Right does not continue in representative.] 

— (1) An administrator cannot have an aedion for 
breach of promise of marriage wluu’e no special 
damage is alltJged. 

(2) “The general rule of law in actio personalis 
moritur cum persondj under which rule are included 
all actions merely personal. Exors. Si adminis- 
trators are the represttntatives of the ternnoral 
jjroperty, that is the debts Si goods of dectiasecl, but 
not of their wrongs except w)»en those wrongs 
operate* to the temponU injury of their personal 
estate” (Lord Ellenbokough, G.J.).- Ciiamheh- 
i^iN V. Williamson (1814), 2 M. Si M. 408 ; 105 
E. It. 433. 

Annotations As fo (1) Conid. Bayrnond v. Flfc.li (1835), 2 
CJr. M. & U. 588 ; Finlay v. Chlrnoy (1888). 20 Q. B. 1). 
494. Reid. Kluffdon V. NotUo (1815), 4 M. H. 53; 
Beokbam v. Drako (1849), 2 H. L. Cos. 579 ; Bunbury r. 
llowson (1849), 3 Exoh. 558; Hall v. Wrlifht (1859), 
E. B. & E. 765 ; BraelHhuw r. L. & Y. Uy. (1875), L. It. 
10 C. I*. 189; Quirk v. ThomaH, [19161 1 K. B. 516. 
As to (2) Apld. TwycroBH r. (Jninfc (1878), 4 C. P. D. 40. 
Refd. JaukHon v. WatBOii, [10091 2 K. B. 193. 

3006. .] — ’J’he parties to an action for a tort 

agreed before trial to refer the matter in dispute.* 
to an arbitrator. The order of reference contained 
a clause that the arbitrator should publish Jiis 
awArd “ rt?^y to be delivered to the parties in 
diff<!rence, or such of them as require th(! same, or 
their respective personal representatives, if either 
of the parties die before the making of the; award.” 
After the hearing of the refer€*nce had been con- 
cluded, but before the award was made, jiltf. died. 


PART III. SECT. 1, SUB-SECT. 2.— 
I. (b) 1. 

q. General rule .] — The maxim actio 
permmdlis moritur cum persond doea 


not bold always. It at all, in Scotland. 
Thun, where a dcoeaHcd peroon boa by 
a fraud oocaaicinod pecuniary loss to 
another pereon fdso deoeaeed, the repre- 


flcntativ'o of the wrorisrdoor inUHi make 
ooroponsation to the reprcBcritative of 
the injured party. — Davidson v. Tol- 
locu(1860), 3 Macq. 783.— SCOT. 
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2 , I. {h) ii,t Hi,, iv. & v.] 

The arbitrator afterwards published the award, 
in, the exors. of pltf. having proved his will, took 
up the award : — Held : the cause of action being 
in tort died with pltf. & did not pass to his personal 
representatives by force of the clause above men- 
tioned, which in an action of tort was inoperative, 
the exors. were not entitled to be substituted 
as pltfs. in place of their testator. — Bowker v, 
Evanh (188.5), 15 Q. B. I). 605 ; 54 L. J. Q. B. 421 ; 
53 L. T. 801 ; 33 W. R. 695, C. A. 

3607. .] — “ The application of the maxim 

actio personalis moriiur cum persond is limited to 
actions in which remedy is sought for a tort or for 
something which involves at any rate the notion 
of wrong doing*’ (Lord Macnaghten). — ^United 
Collieries, Ltd. v. Simpson, [1009] A. C. 383 ; 78 
L. J. 1\ C. 129 ; 101 L. T. 129 ; 25 T. L. R. 678 ; 
53 Sol. Jo, 030; sub nom. United Collieries, 
ITTD. v. llENimy, 2 B. W. O. C. 308, U. L. 
jinnotaiioTiH .‘—"Retd, Krziis v. Crow’a NoKt Pass Coal Co., 
I1912J A. C. 5»0. Mentd. DalT v. Midland Colliery 
Owriera* Mutual Indemnity Co. (1913), 82 L. J. K. B. 
1340; Grime v. Flekdier, [lOLOJ 1 K. B. 734 ; Phillips 
r. Kci-sbaw, Leese, [1020] 3 K, B. 207. 


ii. Injury to Personal Estate. 

See Civil Procedure Act, 1833 (c. 42), s. 2; 
Administration of Estates Act, 1925 (c. 23), s. 26 (1 ). 


3608. General rule — Action maintainable where 
damage caused to personal estate.] — Lemabon & 
Dh’Khon'h Case (1(J27), i’oph. 189; Beni. 200; 
W. Jo. 173 ; 79 K. R. 1282. 

J mioiati on s Conud. Boymoiid v. Fitch (1835), 2 O. M. 
& B. .588. Refd. WllliamH r. (Jrey (1 (595), 1 Ld. Buym. 40 ; 
llumhly r, 3’rott (1 770), 1 Cowp. 371. 

3809. .] — Twycrohk v. Grant, No. 

3621, 

3610. Application of rule — Trover & conversion.] 

- — I’he exor. might have detimu? or trcspjiss for 
thcj personal wrorig ; where tlie thing its<*lf certain 
is to be r(‘covered, tluTe th(‘ exor. is Hur<; io liave 
an action, as detinue, r(‘plevin, etc., but where 
ilamages only, or things UTKMTtain, tliere th(‘ exors. 
shall not/ hav(‘ ac^tion. — Rpssei. Prat’s Case 
(1590), 4 licoii. 44 ; 74 E. R. 71H, Ex. Vh. 

3611. ,] — Tiover lies by an exor. upon 

a conversion in tin* time of testator, altliough the 
goods liaY(* never been in tlie actual possession of 
the exor. ; A tin? timt^ of the conversion is 
not traversablt*, ^ n(‘ed not be alleged in (he 
declaration.— Ruti.and (Countess) v. Rutiand 
(Countess) (1595), Cro. Eliz. 377 ; 78 E. R. 624. 

J nnotat ion n Retd. Pivor r. (JtulKkiri (1.597), C’i*o. Eliz. 

.598 ; Tharpe r. SUilhvcod (1843), 9 Scott, N. B. 715. 
Mentd. Fox with v. 'J’ronialu (197U), 1 Mod. Bcp. 299. 

3612. .] — r. Milward (1699), 

2 Lut. 1493 ; 125 E. R. 823. 

Jnnotation :—RM. Buckley v. Barber (1851), C Exeb. 161. 

3613. Trespass.] — An adyiinistrator may 

maintain an action for trespass in tlie lifetime of 
int/cstato. — Smith v. Colgay (1595), Cro. Eliz. 
384 ; 78 E. R. 630. 


Annotation : -RM. Twyemss r. Grant 
Q. B. 1. 


(1878), 


48 L. J. 


3614. .] — Lkmason & Dickson's 

Case (1627), Poph. 189 ; W. Jo. 173 ; Beni. 200 ; 
79 E. R. 1282. 


A nwttations :—Coiud. Bayiiiond v. Flteh (1835), 2 Or. M. 
B. 588. Refd. WllllaDis r. Carey (1695), 1 Salk. 12 
Hambly r. Tixjtt (1770), 1 Cowp. 371. 


3615. — .] — The term had an existence 

ns soon as administration was granted, the 
administrator may liave a speciiU action of tres- 
pass {per CuR.). — T revillian r. Andrew (1698), 
5 Mod. Rep. 384 ; 87 E. R. 719. 

3616. .] — ^A. had his goods distrained 


on for rent, no rent being due, & was obliged to 
pay a sum of £9 13s. to procure the distress to be 
withdrawn. A. died, & his extrix. brought tres- 
pass for the taking of the goods, & the declaration 
stated that the goods were detained till A. paid 
£9 13s. whereby his personal estate was diminished : 
— Held : on this declaration the extrix. could only 
recover damages to the amount of £9 13s. Sernble : 
the extrix. could not have received any greater 
amount if the declaration had been in any other 
form. — Lockier v. Paterson (1844), 1 Oar. 

Kir. 271, N. P. 

3617. Detinue & replevin.] — Lemabon & 

Dickson’s Case (1627), Poph. 189 ; Beni. 200 ; 
W. Jo. 173 ; 79 E. R. 1282. 

Annotations : — Consd. Raymond v. Fitch (1835), 2 Cr. M. & 
B. 588. Rofd. Williams v. Grey (1695), 1 Ld. liaym. 40 ; 
Hambly v. Trott (1776), 1 Cowp. 371. 

3618. Failure to return by sheriff.] — An 

exor. or administrator may maintain an action on 
the case against a sheriff for not returning a fi* fa. 
on account of his testator. — S purstow v. Prince 
( 1633), Cro. Car. 297 ; 79 E. R. 860. 

3619. False return by sheriff.] — If 

A. obtain a judgment & sue out a fi. fa., & the 
sheriffs falsely return “ levied ” but that the goods 
remain for want of buyers, the exor. of A. may 
maintain an action against the sheriff on this false 
return though made in the lifetime of testator. — 
Williams v. Cary (1695), 4 Mod. Rep. 403 ; 12 
Mod. Rep. 71 ; 1 Salk. 12 ; 3 Salk. 149 ; Holt, 
K. B. 307 ; 87 E. R. 468 ; sub nom. Williams v. 
Grey, 1 Ld. Raym. 40. 

Annotation : — Refd. Twycrosa t>. Grant (1878^, 4 C. P. D. 40. 

3620. ,] — The better opinion is, that 

an action on the case will not lie for an exor„ for 
the false return of a process of execution (Powell, 
J.). 

I have known the contrary adjudged (Holt, 
C.J.). — ^Berwick v. Andrews (1704), 6 Mod. Rep. 
125; Holt, K. B. 314; 2 Ld. Raym. 971; 1 
Salk. 314 ; 87 E. R. 882. 

Annotation : — Refd. Twycross r. Grant (1878), 4 C. P. D. 40. 

3621. Action for deceit.] — An action was 

brought to recjover from the promoters of a public 
CO. the price paid by pltf. for shares which had 
prc*^^ed valueless, on the ground that the pi*ospectus 
issued by them, in breach of 30 & 31 Viet. c. 131, 
s. 38, omitted to disclose certain contracts, wdiich 
ought to have been specified therein. After 
judgment & pending an appeal to the House of 
Jxwds pltf. died;— i/eZd; under R. S. C., 1875, 
Ord. 50, r. 4, pitf.’s interest in the action survived 
&/ was capable of transmission to his personal 
representative. 

At common law the rule as to torts was correctly 
expressed by tJje maxim, “ Actio personalis moriiur 
cum persona.^' This rule was greatly altered at an 
early stage of our legal history by 4 Edw. 3, c. 7, 
& this statute being remedial in its nature, also 
those amending it, have been construed very 
liberally : they have been held to extend to all 
torts except those relating to testator's freehold, 
& those where injury done is of a personal nature 
(Buamwell, L.J.). — Twycross v. Grant (1878), 
4 0. P. 1). 40 ; 48 L. J. Q. B. 1 ; 39 L. T. 618 ; 27 
W. R. 87, C. A. 

^nw)/a/ia»w» .—Diitd. PuUinfir r. G. E. By. (1882). 9 Q. B. D. 
110. Apld. Hatohard v. M ere (1887), 18 Q. B. D. 771. 
Consd. Fiulay r. Chimey (1888), 20 Q. B. D. 494. Distd. 
lAmilon V. London Road Car Co. (1888), 4 T. L. R. 448. 
Refd. Quirk v. Thomas, [1915] 1 K. B. 798. 

3622. Slander of title.] — An action for de- 

famation, either of private character or of a person 
in relation to his trade, comes to an end on the 
death of pltf., but an action for the publication 
of a false & malicious statement, causing damage 
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to the pltf.’s personal estate, survives : — Held : a 
claim for falsely A; m^icioudy publishing a state- 
ment calculated to injure pltf.*s right of property 
in a trade-mark was put an end to by the death 
of pltf. after the commencement of the action 
only so far as it was a claim for libel, but so far 
as the claim was in the nature of slander of title 
the action survived, & could be continued by his 
personal representative, who would be entitled to 
recover on proof of special damage. — H atciiard 
v. Mege (1887), 18 Q. B. D. 771 ; 56 L. J. Q. B. 
397 ; 66 L. T. 662 ; 51 J. P. 277 ; 35 W. R. 576 ; 
3 T. L. R. 546, D. C. 

AnnataiUyM : — Contd. London r. London Road Car Co. 

(1888), i T. L. H. 448. Refd. Quirk r. Thomas. [1916] 

1 K. B. 616. Mentd. British Ky. Traffic & Elciotrio Co. 

V, a R. C. Co. & L. C. C.. [1U22J 2 K. B. 260. 

iii. Injury io Real Eaiate. 

ScCf now, Civil I*rocedure Act, 1833 (c. 42), s. 2 ; 
Administration of Estates Act, 1925 (c. 23), 
8. 26 (2), (5). 

3623. General rule — Rights do not continue in 
representative.] — Twycross v. Grant, No. 3621, 
ante. 

3624. Action commenced by deceased — Right 
of representative to continue — Civii Procedure 
Act, 1833 (c. 42), s. 2.] — The solo pltf. in an action 
for a mandatory injunction A damages for obstruc- 
tion to the access of light to a freehold house having 
died more than six montlis after the issue of the 
writ, B. the exor. A devisee obtained the common 
order to carry on proceedings. On motion to 
discharge this order for irregularity, on th<i ground 
that the cause of action did not continue A t hat 
there was no transmission of intorest to B. 
Held : though any action by B., os exor. for injury 
to pltf.’s real estate might under above Act be 
limited to the six months prior to pltf.’s death, 
still he could recover damap*s to tliis ex ton t ; 
that, with regard to the peculiar eciui table reiru‘dy 
to have the obstruction to light i*(*moved, this was 
an equitable right subsisting in pltf. at the time 
of her death which, with the e(piitable remedy by 
mandatory injunction, devolved to B. as her 
devisee A consequently proceedings could properly 
be carried on by B. Motion accordingly refused. — 
Jones r. Simes (1890), 43 CTi. I). 607 ; 59 Jj. J. Ch. 
351 ; 62 L. T. 417. 

Anruitation : — Consd. Peebles r. OKwaUltwintlo 1>. C., 

[18961 2 Q. B. . 

iv. PerHonal Injury, 

3625. Rights do not continue in representative.' 

— The maxim “ aciio personalis nwriiur cum 
persond ” is not affected by C, L. P. Act, 1852 
(c. 76), ss. 135, 136, A 137. Where, therefore, an 
action was brought for a personal injury to pltf., 
A upon the trial the jury not agreeing were dis- 
charged, A shortly aftonvards pltf. died : — Held : 
his administiator was not entitled to enter a 
suggestion of pltf.’s death upon the record in 
order to proceed with the action. — Flynn v. 
Perkins (1862), 1 New Rep. 105 ; 8 Jur. N. H. 
1177 ; 11 W. R. 05 ; sub mtm, Flinn v, Perkins, 
32 L. J. Q. B. 10 ; 7 L. T, 364. 

3626. .] — Twycross v. Grant, No. 3021, 

ante, 

3627. Though personal estate thereby 

diminished.] — Pltf. sued as the administratrix of 
her late husband, who, whilst crossing defts.* 
railway at a level crossing, was, through the 
negligence of defts., run over by an engine A 
sustained personal injuries which prevented him 
from following his occupation A earning wages, A 
caused him to incur expenses for medical attend- 


ance A nursing, whereby his personal estate was 
dim in ished in value ; — Held : pltf. could not sue 
in respect of damage to intestate’s estate arising, 
^ above mentioned, from the tortious injury to 
intestate’s person, A the action was therefore not 
maintainable. — P ulling r. Great Eastern Ry. 
Co. (1882), 9 Q. B. D. 110 ; 51 L. J. Q. B. 453 ; 
40 J. P. 617 ; 30 \V. R. 798, I). 0. 

Annotation : — Refd. London r, London Road Car Co. (1888). 

4 T. L. R. 448. 

3628. .] — Application of administra- 

trix to be allowed to continue action for loss of 
earnings of deceased A medical expenses. 

No case showed that an action for personal 
injuries causing pecuniiu*y loss could be continued 
after the death of the party injured (Lord Cot.e- 
ridge, C.,1.). — liENDON v, IjONDon Road Oau Co. 
(1S88), 4 T. I.. R. 448, 1). V, 

Personal injuries causing death— Lord Camp- 
belPs Act, 1846 (c. 93).] — See Necjligence. 

Workmen's Compensation Acts .] — See 

Administration of l^Istates Act, 1925 (c. 23), s. 26 
(6), generally. Master A Servant. 

V. In respect of 11 n published Letters and Patents, 

3629. Property in unpublished letters —Vests in 
representative.] — Injunction to restrain the exor. 
of the person to whom they wer(» writUm from 
publishing private lottt^rs, without leave' of the 
(*xoi*8. of t!io peuvson wlio wrote them. —T hompson 
V, Stanhope (1774), Ainb. 737 ; 27 E. H. 470, 
li. (L 

Annotations : Mentd. IVrcrval PhippH (IHl.'i), 2 Vch. A B. 

19; (icc r. JTilrhard (JHIK), 2 8>viin. 102; Labouchoi-a 

r. Hchh (IS97). 77 L. T. 

3630. -’rhe property in letL'rs is 

in the person to whom tht‘y art' scuit, A passes to 
the legal ])ersoruil represcuitative. But whore the 
publication ot c(‘rtaiu letters is not necc5H8ary for 
the vindication of charact4'r of a deccjased person, 
the extrix. of siudi person will l)e restrained by 
intorlocmtory injunction, upon the application of 
the exor. of the wriUT of the lett(*rs, from publish- 
ing, or parting with the possession of such letters. — 
Ly'ii’on (Earl) r. Devey (1881), 51 L. J. Ch. 293 ; 
52 Ij, T. J2l ; 1 T. J.. R. 11. 

Annotntifms : — Refd. Muniiinaii r. lictif, 1 C’h. 101. 

Mentd. Labouchen* r. Hthh (1H97), 7 7 Jj. T. .''i.'iU. 

3631. .] — Although at common law 

the wriUir of a letter A his ]c*gal personal repre- 
sentatives are entitled to ])revent its publication, 

j A this is a right of }»roperty, tlie copyright in a 
I letter published afUu* tlai d(^ath of tin; writer is 
vested by (Copyright Act, 1812 (c. 45), in the pro- 
prietor of the letter itself- i.e. of thc' paptT A the 
writing upon it. 

The proprietors of unpublislK'd manuscrints, 
WTitton by an author long decjefised, fissignod to 
E. A (jO,, in 1895, “ all coj»yright which we possess 
A the exclusive right of i)ifl)liHliing the entire 
collection of letLirs,” E. A (Jo. “ undertaking to 
return to us all the MSS. w hen cox>ied.” E. A Co. 
copied the lettors, published them in 1898, A 
returned the origiruUs to the assignors. Deft, 
subsequently purchascjd the originals the 

assignors, with any rights which they might still 
have therein. He also took from the legal per- 
sonal representative of deceased author an assign- 
ment of the copyright A all oth<*r rights of the 
author in the lettors. E. A Co. were now registered 
as owners of the copyright : — Held : by the 
assignment E. A (Jo. had become proprietors of the 
author’s manuscript so as to enaVile them by first 
publication to obtain the copyright in the letters, 
A they were entitled to an injunction restraining 
deft, from publishing the letters. — M acmillan A 
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2, 1, jh) v, & vi., (c) dc {d)s dc J. (a) i.] 

Co. V. Dent, [1907] 1 Oh. 107 ; 76 L. J. Oh. 136 ; 
96 L. T. 730 ; 23 T. L. R. 46 ; 51 Sol. Jo. 46, 
0. A. 

— See Copyright, Vol. XIII., pp. 200, 201, 
Nos. 365-373. 

3682. Property In unpublished patent — Right of 
representative to obtain patent.] — In an action to 
restrain the infringement of a patent granted to S., 
as widow & administratrix of H., deceased, “ a 
communication from H.,” defts. demurred to the 
statement of claim on the ground that the patent 
was invalid because S. was not herself the first 
& true inventor of the supposed invention, & that 
it was not communicated to her from abroad : — 
Held : S. was not entitled to take out a patent as 
the legal personal representative of an inventor 
who had died before taking out a patent for his 
invention. 

There is no ground for extending the principle 
of the decisions under the statute 21 Jac. 1, c. 3, 
whereby the importer of a new invention from 
beyond the seas is treated as standing in a position 
equivalent to that of the first & true inventor, to 
the case of the communication ot an invention 
made by one Britisli subject to another in p]n gland. 
— Dalton v, Saville Street Foundry & 
Engineering Co. (1878), 39 L. T. 97, C. A. 

SeCt now, Patent &, Designs Act, 1907 (c. 29), 
6. 43 (1). 

vi. In respect of Trade Marks. 

See, generally. Trade Marks. 

3683. Right to use of trade mark.]— 11. & P. 
filed their bill, in which tliey alleged a right to a 
trade mark in the word “ Ethiopian,” upon black 
cotton stockings, actiuircd by 11. while in partner- 
shi]) with othera deceased, praying an injunction, 

6 an a(^(V)unt of i)rofit8. Defts., by th<dr answer, 
denied pltf.’s right to the mark as a trade mark, 
alleging that otiior persons W(T(^ in the practice of 
using th(* word prior to U. & any of his previous 
partners ; but they admitted that they, defts., 
had copied tht* mark from i)ltf.’H stockings, 
denying, however, they did so wit h any fraudulent 
intention. The evidence adduced by jdtfs. as to 
their rights in the mark was by no means satis- 
factory, hut. in some parts (contradictory. But the 
cts. in I'idusing a motion to dissolve an injunction 
held defts. liaving made so complete a copy of 
pltf.’s t.radc* mark, the ditTen'iice being only 
nciminal, inust have been takim to have doiu* s(j 
with an intc'ut to obtain an advantage to which 
they W(*re not tintitled:- i/c/d; although the 
personal ivpresentative of 11. ’s deceased partiit*r 
might hav(* some right to participate with II. in 
the prtu)erty of the mark, yet II. had such a 
primd fane intei*est therein as entitli'd him to 
file tile bill. 

A right to use a trade^ mark is in the nature of 
a personal ohattol, & will devolve to tlie party’s 
representatives (per Cur.).— Hine v. Last (1846), 

7 L. T. O. S. 41 ; 10 Jur. 106. 

An^taium Doiit r. Turpin, Tucker \\ Turpin (1861). 

A Junn. & H. 13U. 

3634. .] — An action to restrain the infringe- 

ment of a registered trade mark with the usual 
claim for an account of profits A; damages is not 
within the rule actio personalis moriiur cum 
persofid, but, being brought in respect of Injury 
to the property of the owner of the mark, may be 
continued by his exors. after his death. — O akky & 
Sons v. Dalton (1887), 35 Ch. 1). 700 ; 56 L. J. Ch. 
823 ; 57 L. T. 18 ; 35 W. R. 709 ; 3 T. L. R. 701. 


Administrators. 

(c) Breach of Statutory Duty. 

3635. Action for not setting out tithes.] — 

Moreton v. Hopkins (1669), 2 Keb. 602 ; 84 
E. R. 316 ; sub nom. Morton v. Hopkins & 
Spencer, 1 Sid. 407 ; sub nom. Morbton’s Case, 

1 Vent. 30. 

ArinotcAwna : — ^Refd. Berwick v, Andrews (1704), 6 Mod. 

Rep. 125 ; Hambly v. Trott (1776), 1 Oowp. 371 ; Spenoer 

V. Swannoll (1837), 3 M. & W. 154. Hentd. Dimes®. 

Cottenham (1850), 1 L. M. & P. 318. 

3636. Duty of local authority to provide sewers.] 

— ^An action was commenced by a manufacturer 
for a mandamus to compel defts., under Public 
Health Act, 1875 (c. 65), s. 15, & Rivers PoUution 
Prevention Act, 1876 (c. 75), s. 7, to make a sewer 
to enable pltf. to dispose of the liquids proceeding 
from his factory. Pltf. died, & his exors. applied 
to be substituted as pltfs. : — Held : as the alleged 
cause of action arose out of a statutory duty to 
deceased it survived to his exors. — Peebles v. 
OSWALDTWISTLE URBAN DISTRICT COUNCIL, [1896] 

2 Q. B. 159 ; 65 L. J. Q. B. 499 ; 74 L. T. 721 ; 
44 W. R. 513, C. A. ; subsequent proceedings, 
sub nom. Pasmore v. Oswaldtwistle Urban 
Council, [1898] A. C. 387, H. L. 

Annotaiions : — ^Apld. Darlington v. Iloscoe, [1907] 1 K. B. 

219. Reid. Tomalin v. Pearson, [1909] 2 K. B. 61. 

(d) Limitation of Actions. 

See, generally. Limitation op Actions. 

3637! Effect of death after accrual of cause of 
action.] — ^Wliere Stat. Limitations is pleaded to an 
action brought by an exor. on a promise made to 
his testator the six years are computed from the 
time when the cause of action arose, & not from 
the time of obtaining the probate of the will. — 
Hickman v. Walker (1737), Willes, 27 ; 125 

E. K. 1037. 

Annotations: — Consd. Scales v. Jacob (1826), 3 Bing. 638. 

Mentd. llhodes r. Smethurst (1840), 9 L. J. Ex. 330. 

3 g 3 g. ,] — A declaration by an extrix. 

stated, that after the death of testator, to wit, 
on Oct. 1, 1832, deft, was indebted to pltf., as 
extrix., in £11 for goods sold & delivered by 
testator in his lifetime to deft., & in consideration 
thereof, & that pltf., as extrix., had agre^ed with 
d(?ft.. te accept a suit of clotlu'S, to bo made by 
him for K., pllf.’s servant, in part discharge of 
the debt, pltf. being indebted to R. in a greater 
amount for wages, & K. having agreed & being 
willing Ui receive the clothes in part payment, 
& had also agreed to forbear & give deft, a 
reasonable time for the payment of the remainder 
of the debt, deft, undertook A. promised pltf., 
as extrix., to make & provide the suit of clothes 
for R. within a reasonable time, & to pay 
her the remainder of the debt after a reason- 
able time for such forbearance. The declaration 
then averred, that though a reasonable time had 
elapsed, etc., deft, had not made or provided the 
clothes, or paid the residue of the debt. Plea, 
that the debt, in consideration of which the promise 
was made, did not, nor did any part thereof, accrue 
to testator within six years next before the com- 
mencement of the suit, &; that such promise wm 
by words only : — Held : the agreement stated in 
the declaration was only an agreement for an 
accord, & did not extinguish the ori^n^ debt, 
W’^hich, therefore, was barred by Stat. Limitations. 
— Reeves v. Hearnb (1836), 1 M. & W. 323 ; 2 
Gale, 4 ; 5 L. J. Ex. 156 ; 160 E. R. 457. 
Annotation : — Reid. Earlo r. Oliver (1848), 2 £xcb. 71. 

3639. Absence of deceased abroad.] — 

Where a person died abroad to whom a right of 
action has accrued during his residence there, ^ 
he never returned to this country after the accrual 
thereof, his exors. may sue for it, although more 
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than six years have elapsed since it accrued. Qu. .* 
whether, in such case, the exors. are not bound to 
sue within six years after their testator’s death, — 
Townsend v. Deacon (1849), 3 Exch. 700; 6 
Dow. & L. 659 ; 18 L. J. Ex. 298 ; 13 L. T. O. S. 
165 ; 13 Jur. 366 ; 154 E. R. 1029. 

JnnokOv^ : — Coiud. Forl^s v. Smith (1856). 11 Exch. 161. 
Retd. Townes v. Mead (1855), 24 L. J. C. P. 89. 


8640. .]— By will, dated in 1829, 

testator gave to A. £800 “ to enable him to take 
his father’s farm after his decease, if the landlord 
will consent, or to place him in any other situation 
which the trustees might think fit ” & if not, then 
the interest was to be paid to A. for life, with 
remainder to his son, if he should have any. 
Testator died the same year. In 1831 A. w’ent to 
America, where he died intestate & unmarried in 
1854. No part of the legacy or interest was ever 
paid to A. or applied for his benefit. In 1856 A.’s 
^ministrator filed this suit for the legacy, with 
interest since the testator’s decease ; — Held : 
Stat. Limitations was no bar. — Lokd v. Lord 
(1857), 3 Jur. N. S. 485. 

3641. — I — Action brought within reasonable 
time.]— It is not competent to an exor. to maintain 
an action for a debt which accrued to this testator, 
& for which he might have sued, more than six 
years before the issuing of the writ. 

A, had a right of action against B. for a debt in 
respect of wliich Stat. Limitations began to run 
in Sept., 1856. A. died on May 31, 1862. llis 
exor. probed the will on July 12, ik- commenced 
an action against B. on Nov. 5 : — Held : Stat. 
Limitations was a bar to the claim, notwithstand- 
ing a jury, or an arbitrator, might think that the 
exor. had commenced the proe<*(‘ding within a 
reasonable time. — Penny v. Brice (1865), 18 
P. B. N. S. 393 ; 111^. T. 632 ; 13 W. U. 342 ; 1 11 
E. K. 497. 


J. CJio&cs in Actioyi Accrubig After Death, 

{a) Arismg out of Contracts, 
i. In General, 

3642. Right of administrator de bonis non — On 
contracts of deceased executor.] — An exor. sells 
goods ol llis testator, & dies before he receives the 
money. Qu, ; wliat remedy an administrator of 
first testator shall have to recover it. — Perkins 
V, Clark A Cleydon (1595), Cro. Eliz. 435 ; 78 
E. K. 676. 

also, 25 Edw. 3, St. 5, c. 5 ; Administra- 
tion of Estates Act, 1925 (c. 23), s. 7. 

3643. Right to bring action — Whether in personal 
or representative capacity.] — An exor. may su(j in 
his own name on an account stated with himself. — - 
Needham r. Choke (1681), 1 Freem. K. B. 538; 
89 E. K. 403. 

3644. Bill indorsed to deceased after 

death.] — Murray v. East India Co., No. 3669, 
post. 

3645. .] — Clark v. IIouuuam, No. 

3654, post. 

36^. .] — Pltfs., exors. of A., continued 

to carry on his business, A draw bills as exors. 
for goods which they sold to defts. : defts. having 
accepted sundry such bills : — Held : pltfs. might 
properly sue as exors. for the price of the goods. — 
Aspinall V. Wake (1833), 10 Bing. 51 ; 3 Moo. A 8. 
423 ; 2 L. J. C. P 227 ; 131 E. H. 824. 


3647. ,] — ^A coat ordered of A., a 

tailor, by B. w^ cut out, tacked together, & tried 
on in A.’s lifetime, but was finished & delivered, 
after his death, by his administratrix : — Held : 
the price of the coat might be recovered under a 
count for goods sold & delivered by pltf . as 
administratrix. — Werner v. Humphreys (1841), 
2 Man. & G. 853 ; Drinkwater, 206 ; 3 Scott, N. R. 
226; 10 L. J. C. P. 214 ; 133 E. R. 989. 

4nnote«on -Refd. Moseley tJ. llcndell (1871), L. R. 6 Q. B. 

3648. .] — An administrator cannot 

sue in his representative character upon contracts 
made after the death of intestate, in the course of 
caiTying on intestate’s business. IMtfs., husband 
& wife, sued deft, for goods supplied to him by 
them in the course of carrying on the business of 
the wife’s deceased father, wlioso administratrix 
the wife was. The goods so supplied were made 
of materials purchased out of moneys received on 
account of intestate’s estate ; — Held : t he wife 
was wrongly joined as a party, & the Iiusband 
must sue alone. — Bolindbroke r. Kerr (1866), 
L. R. 1 Exch. 222 ; 35 L. J. Ex. 137 ; 14 L. T. 
365; HW.K. 657. 

Annvtationj* : — Conid. Abbott r. Varfltt (1S71), L. It. 6 

Q. H. 346 ; Moaidcy r. Hcmloll (1871). L. 11. 6 0. H. 338. 

3649. .] — (1) A., a coach builder, was 

employed up to his death by deft . a jobmaster ; 
A.’s widow took out administratioii, K during two 
or three months, until her own dcuith, did sub- 
stiiitial rt‘pairs t-o t^arriages of deft, on inU'stat^’s 
premises A with his tools, all the materials em- 
ployed being intestate’s, <‘xcept one shiift. On 
the widow’s death A.’s daughtt‘r tiok out 
administration de bonis non to A.’s estite, 
sued deft, for the price of the work done by 
administratrix : — Held : the piH>per infer(‘nce was 
that thi^ first administratrix had carried on the 
business for the benefit of the estat<», the money 
recovered would th(‘r('fore be ]>art, of A.’s assets, 
& conH<i(|uently the a(;tion was riglitly brought by 
the administratrix de bonis non. 

(2) Pltf. having dcR’lansl as fidministrairix of 
A., & alleg(‘d the work, inaUerials, etc., t.o have 
been done A supplifsl to deft, by her as such 
administratrix : //c/fi ; tin? declaration migiit & 
ought to be aineiuhd by slating pltf. be 
administratrix de b(mis non, Ac the; work, etc., 
t<» have been done by tlni first, administratrix. — 
Moseley v. Rendell (1871), L. 11. 6 Q- 8. 338 ; 
40 L. J. Q. B. Ill ; 23 J.. T. 774 ; 19 W. R. 619. 
AnnotatUniH : — Ah to (1) Refd. Abbott r. Parlltt (1871), 

L. n. 6 Q. H. 346. Ah in (2) Conid. Itt WutHon (1884). .^>3 

L. J. Ch. 30r>. Uuivrallu, Kentd. JoriuiuKH v, Mathor, 

UUOIJ 1 K. li. 108. 

3650. How determined.] — The exors. 

of a deceascid baker carried on the business for 
about ten months under directions in the will, 
Ac during that time they su])i)lied bniad Ac flour to 
deft., but it did not appear that any of the materials 
had belonged to G^stator : — Held : as the money 
when recovennl would be assets of testator, 
pltfs. could 8U(i as exors. — A ubotp v. Parpitt 
(1871), L. R. 6 Q. B. 316 ; 40 L. J. Q. B. 115 ; 24 
L. T. 469 ; 19 W. K. 718. 

AnnotUtumH : — Refd. Dowho v. (jort,oii, JIKIH] A, 

Jte ItoyiioldH, J<x jk White, I19I.0J 2 K. JJ. 186. Mentd. 

JonniriKH v. Mather, [1001] 1 K. H. 108. 

3651. On new promise — In consideration 

of rights waived under testator’s contract.] — 


*^CT. 1, SUB-SECT. 2.— 
J. (a) i. 

r. Money due under gratuity eertifi- 
cate .] — A inatulty ccrtiScate. i^uod by 
the Board of Trade of Toronto, to a 
member of the gratuity fund for the 


payment, on hiH death, of a Mum of 
money to his represeatativeH, watt made 
subject to the bye-la wh of the board 
whereby the amount wait payable to 
certain perHOus or class of peraona. Sc 
in such proportions as might be desig- 
nated by the member in writing Sc 


I under his signature, a blank being 
left In the C5«?rtlflf5aUj for such dosigna* 

■ lion, but, uuloMN he so dosignaU)d, the 
’ amount was payalile, where there was 
a wife Sc children, as was the case b6n% 
i in the proportion of half to tho wife Sc 
; half to the children. No designation 




300 


Executobs and Adhdtistbatoes* 


Sed. 1 . — Personal eakUe and chaUels real: Sub-sed. 

2, J. {a) Im <fc (^)*1 

Ducking v. Wells (1669), 2 Keb. 531 ; 84 E- 
333 ; 8vb nom. Wells v. Wells, 1 Lev. 27o » 
1 Vent. 40. 

Annotation Held. Hawkcs v. Saunders (1782), 1 Cowp. 
289. 

3652. Action to recover money paid — On failure 
to fulfil promise — For delivery of testator’s docu- 
ments.] — If an exor. give a person a sum of money 
on his promising to deliver up certain writings 
then in his possession belonging to testator, & 
he afterwards refuses to perform his promise, the 
exor. may recover back the money so paid by 
indehitaius assumpsit, — Holmes v. Hall (1704), 
Holt, K. B. 30 ; 6 Mod. Rep. 161 ; 90 E. R. 917, 
N. P. 

3653. Under testator’s illegal contract.] — 

Testator having borrowed money on a respondentia 
contract prohibited by the laws of this country, his 
exors., pltfs., refunded the money to the lenders, 
defts. : — Held : the exors. could not maintain an 
action for money had & received to recover back 
this money, notwithstanding defts. could not have 
compelled them to pay it. — M unt v. Stokes (1792), 
4 Term Rep. .561 ; 100 E. R. 1176. 

For enforcement of void illegal contracts, 
generally, see (V)NTHACT, Vol. XII., pp. 277 ei seq,, 
Nos. 2275 rt seq. 

3054 . Under mistake induced by mis- 

representation.] — A., by means of misrepresenta- 
tion, received of B. & several other persons, his 
t/Cnanis, various sums of money, to wliieh he was 
not entitled. Pltf., an administratrix, after the 
death of int^estatc;, made one such wrongful pay- 
ment as b(‘fore mentioned, out of the assets : — 
Held : sh(} mights recover it in lier representative 
character.— (J lahk v, IIougtiam (1823), 2 B. & C. 
149 ; 3 Dow. & Ily. K. B. 322 ; 1 L. J. O. 8. K. B. 
249 ; 107 E. K. 339. 

AnnoUttinnH VLenid, ATkmrt v. (V(»8h (lS2r)), 11 Moore, 
C. P. 198 ; r. Guild (1882), 4« L. T. 248. 

3656. Estate duty on property not liable — 

Right to be recouped out of property liable — 
Finance Act, 1894 (c. 80), s. 14 (l).j — On the 
death of an owiu‘r in fee who, hy his marriage 
setthmient had charg<*d the real estate* with the 
payment, after liis deatli of a sum of money to be 
iield on the trusts th(*rt*in d«*clared & wlio by his 
will liad subsequently devised tlu^ same real estate 
in strict settlement: — Held: above* sect. a])plied 
liis exor. having paid <*stat(» duty on the real 
estate was entitl(*d to r(*cov<*r from tlie trustees 
of the marriage settlement an amount equal to 
the* proper ratable part of tin* estate duty in r<*spect 
of the sum st» charged . — He 1!a('kkt, llACKm* r. 
Oaruiner, I1907J 1 Ch. 38.5 ; 76 L. J. Ch. 249 ; 96 
L. T. 420. 

3656. Contracts in carrying on deceased’s busi- 
ness — Action for freight — Where vessel assigned 
to defendants — To secure debt owing by testator.! 

• — A lighterman liaving a vc*asel, being indebted 
to A., & B. agived to assign it to them for tlie debt, 
their nam(*s were painted on it ; but it was 
further agn*ed, tiiat he should work the vessel, 
paying one third of the profits to A. B. After 
his death Ids widow worked tlie vessel &; carried 
throe freights of limestone for A., &. now brought 
an action against him to recover the amount : — 
Held : tlie action could be maintained by lier, for 
that she ought to receive the whole freight, & then 



Action for price of goods supplied.! See 

Nos. 3646-3660, ante. *' 


3657. Action on covenant — Respecting property 
held by deceased as trustee.] — ^Action on a 
covenant in an indenture of demise by the adminis- 
trator of the lessor against A., B., & 0., the lessees, 
for not leaving & yielding up to pltf. at the expira- 
tion of the term machinery, etc., of a value equal 
to the value of the machinery, etc., on the premises 
at the time of the demise. Plea by A. & B. that 
pltf.’s intestate held the premises, etc., merely as 
trustees for C., that C. had become bkpt., & that 
defts. had left & yielded up, etc., to the assignees 
of C., machinery, etc., of equal value, etc. : — 
Held : the plea was bad as being no answer at law, 
but disclosing matter of equity only. — Brittex 
V, Perrott (1834), 2 Cr. & M. 697 ; 149 E, R. 898. 

3658. Covenant restricting user.] — ^Wheu 

on the sale of the whole of a vendor’s land tlie 
purchaser enters into a covenant restricting the 
user of the land, the exor. of the vendor cannot 
maintain an action for an injunction against an 
assign of the purchaser in respect of a breach of the 
covenant committed after the vendor’s death. — 


Form:by V, Barker, [1903] 2 Ch. 639 ; 72 L. J. Ch. 
716 ; 89 L. T. 249 ; 61 W. R. 646 ; 47 Sol. Jo. 690, 
C. A. 


Annotations : — Consd. Chelsham & Woldingham Afisocn. i*. 
Haywood (lOlD. 76 J. P. 62 ; L. C. C. v. Allen,, [19141 
3 K. B. 642. Distd. Ives r. Brown, [1919] 2 Cli. 314. 
Apid. Chambers v, Randall, [19231 1 Ch. 149. Refd. lie 
Nishet & Potts’ Contract (1906), 75 L. J. Ch. 238 ; NoHh- 
bounie r. Johnson, [1922] 2 Cli. 309. Mentd. Briggr^r. 
Thornton, [1904] 1 Ch. 386; EUistxin r. Koacher, [1908] 
2 (Ti. 66.5; L. C. C. i*. Cannon Brewery Co., [19111 1 


K. B. 235. 


ii. In respect of Stocks and Shares, 

SeCy generally, Companies, Vol, IX., pp, 404 
et seq,. Nos. 2591 et seq, 

3659. Entry of probate In company’s books— 
How enforced — Mandamus.] — Semble : shares in 
a canal co. (which, by the act creating the co. 
are declared to be personal property) are ho7ia 
notabilia in the diocese wh(*rein the testator died, 
& wherein the shares are registered at the office 
of the co., although tlui canal may pass through 
otIi<*r dioceses. The ct. will grant a luandamns 
to the co. to rcgist(ir the probate of the testator's 
will ; leaving any qin*siion as to the validity & 
c'ffect (»f tlu* probate to be raised by a return to 
the writ.— R. v, Worcester Canal Co. (1828), 
1 Man. it Ry. K. B. 529 ; 1 Man. & Ry. M. C. 195 ; 
6 L. ,1. O. H. K. B. 173. 

3660. Right to receive dividends.] — A., being 
possessed of £12,058 Oif. 8(/. stock, bequeathed to 
E. C. a certain interest in £5,000, parcel thereof. 
A judgment having been obtained against E. C., 
tlie judgment creditor obtained a judge’s order 
charging this latter sum with the judgment debt, 
which upon cause shown was made absolute as to 
so much of the dividends as were payable to E. O. 
for her own use. These orders having been served 
upon the Bank of England, the Bank refused in 
consequence to pay the dividends upon the 
£12,058 6«. 8d. to the exors. under A.’s will, & they 
brought an action against the Bank to recover 
those dividends ; & the Bank now applied for a 
st/ay of proceedings on payment of a portion of the 
dividends : — Held : there was no ground or 
necessity for the application, the Bank being bound 
to pay the dividends to the legal owners, the exors. 


>vaB made on tbo oertifleato by the ocrtlllcato &byo -laws tbo amount wont estate in the bands of bis exors. — 
member Sc bis will in no way referred to the widow & obildren to bo divided Babe r. Toronto Board of Trade 
to it : — Held : under tbo terms of tbo between them Sc formed no part of bis (1898). 30 O. R. 69. — CAN. 
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who were answerable for their proper application. 
— Ohubghill V. Bank of England (1^43), 11 
M. & W. 323 ; 7 Jur. 353, 538 ; 152 E. B. 827 ; 
sub nom. Fowler v. Churchill, 2 DowL N. S. 
707 ; 7 Jut. 156 ; sub nom. Fowler v. Churchill, 
Churchill v. Bank op England, 12 L. J. Ex. 233. 
Annoiationa : — ^Beld. Hague v. Dandeson (1848), 17 L. J. Ex. 

269 : South Western Loan Co. v. Hobertson (1881), 8 

Q. H. D. 17. 

3661. Right to be registered as owner — Where 
co-representative already registered — By means of 
forged transfers.] — Railway stock was registered 
in the names of two persons who were exors. & 
trustees of a will. One of them sold &> transferred 
the stock, forging the signature of the other to 
the transfers, which were registered by the railway 
CO. On the forgeries being discovered by the other 
exor., a new trustee of the will was appointed in 
place of the forger, who then left this country. 
The two trustees informed the co. of the forgeries, 
& applied to be registered as owners of the stock. 
The co. refused to comply with the application, 
the two trustt^es thereupon brought an action for 
replacement of the stock in their namt^s : — Held : 
pltfs. were entitled to treat the transfers as nullities, 
vV; the co. must be ordered to register pltfs. as 
owners of the stock. — Barton r. North St.\fford- 
SiiiRE Ry. Co. (1888), 38 (^h. D. 4,58 ; 57 L. J. Ch. 
800 ; 58 L. T. 549 ; 30 W. K. 754 ; 4 T. L. H. 403. 
Annotations : — Folld. Huiton r. L. & N. W. Ky., Dtirtoii r. 

Scindu Puiijaiib & iHlhi Ity. (1889), .0 T. li. It. f»M. 

Refd. Hunk ot FjikIuikI r. <'utU*r, [190S1 2 K. H. 208. 

Mentd. The rongeda (189.'i), 79 L. T. .'•12; fir Sovitii »Sc 

Wye A’ Severn Hridife Hy.. 1189()] 1 Cli. 559; Oliver r. 

Hank of Kngluud. 119021 1 C’h. (ilO. 

3662. .j — In the case of cos. 

governed by Cos. Act, 1845 (e. 10), all persons en- 
titled to shares must have their names ent<*red in 
the register of sharelioUhTs before they can make 
a valid transfer of them; A. when this luvs been 
done they become ordinary sliareholders ; so that 
one of two co-exors. cannot transfer shares regis- 
tered in their joint names, although described as 
co-exors. in th(i register. 

Application having been made to a co. to register 
a [forged] transfer of shares, the co, sent a notice 
to pltf., whose name was registered as holder of the 
shares. As she made no reply, they r(‘gisU‘red the 
transfer : — Held : she was not estopptnl from 
claimitig her right to have lu^r name restored to 
the rtigister. — B arton r. London & North 
Western Ky. Co. (1889), 31 Q. B. I>. 77 ; 59 
L. J. Q. B. 33 ; 03 L. T. 104 ; 38 W. R. 197 ; 0 
T. L. R. 70, C. A. 

Annotation ; "Mentd. Oliver r. Hunk of Englund (1902), 71 

L. J. Ch. 388. 

3663. Of qualifying shares for director- 

ship.] — Pltf. A others were exors. of a shareholder 
in the deft. co. The co. on production of probate 
registered them as joint holders of the shares. 
Pltf. was afterwards appointed a director of the 
co. subject to his acquiring the necessary qualifica- 
tion. The articles of association required tuich 
director to be the registered holder of not loss than 
twenty shares. Pltf. already held five shares in 
his own name. The exors. executed a transfer 
of fifteen of the testator’s 112 shares to pltf. for a 
nominal consideration. On the next day one of 


the transferors wrote to the co. revoking his 
signature of the transfer A notUying the co. not 
to register the transfer. The directors of the oo. 
thereupon refused to register the transfer, A 
subsequently informed pltf. that he had ceased to 
be a director, not having acquired the necessary 

a ualification within the statutory period, A 
bienceforth excluded him from the directors* 
meetings. In an action by pltf. for an injunction 
to restrain the directors from excluding him, A 
for rectification ; — Held : the notice acquired by 
the co. by production of probate was limited to a 
notice of the names A addresses of the persons who 
had constituted themselves exors. of the testator, 
A the co. weie not justified in ^atuitously assuming 
that the transfer necessarily involved a broach of 
trust A, in the absence of any specific reason for the 
withdrawal of the signatuit^ in refusing indtfiinitely 
to register the transfer j A the register must be 
lectilied by the registration of the t ransfer. 

(2) Held : pltf. was qualified to bo a director 
of the CO. by virtue of his registration as a joint 
holder of the testator’s shan's. — (I ritndy v . 
Briggs, [19lfiJ 1 (’h. 444 ; 79 ].. J. Ch. 311 ; 101 
L. T. 901 ; 54 Sol. .)o. 103 : 17 Mans. 30. 
Annotation:— As to (1) Reid. Maokert'th v. Wljjran CX>al & 
Iron Co., [191CJ2Ch. 293. 


iii. Jn respect of Itumrancc Policies, 

Insurance of testator’s life —As security for 
debt.] — See, (jcncraUy^ Insuuanck. 

( 5 ) Ar'isiofj out of Torts. 

3664. Right to bring action For Injury to 
growing crops -Though sold In testator’s llletlme 
— Trespass.] — Anon. (1510), Keil. 159; 73 E. U. 
334. 

3665. In personal or representative capacity 

— Whether fact of possession material -Trespass.] 

— An exor. may bring trespass for taking t-lic* goods 
of his testat.or iempore morlUi sufv. without alleging 
they were taken extra enstodiarn siiain,—' Adams v. 
OliEVKREL (1000), Cro. Jac. 113 ; 79 K. U. 97. 

3S66. — - -.)— Hudson v , 

Hudson (1027), Lat. 214 ; 82 K. K. 3.53. 

Anmdation:- Consd. H. v. WllkliiH (1789). 1 Leneli, 520. 

See, (jeucrally, ’rKiospAss. 

3667. Conversion.] - Adminis- 

trators declaring in trover on a posscjssion of the 
goods by tludr intestate A a iJOTiversion in tludr 
own time, A being non-Huit<c*d ar(‘ liable^ to costs ; 
for the fact of tludr possi-ssion is immaterial, A 
they may sue in their own right. 

The question is whether it W(‘ri^ necessary for 
pltfs. to have d(!clarod as administ rators ? A 
here it certainly was not necitssary, for on the 
death of testator they vrv.m in poirit of law the 
owners of goods whicli belonged to tlu? intestate, 
A whether actually poss(r.4.s(jd by t!i(?m or not 
before the conversion, they might declare as any 
other person upon their own properl.y when wrongs 
fully converted by anothtir (Lord LLUENiifiRoUGii, 
(’.J.). — Hollis v. .Smith (1808), 10 East, 393 ; 103 
E R 786. 

AnnoifUum : — Refd. JoncH v. Jones (182.3), I Hirifir. 219. 

SV/r. np.njnraUn, TrOV'ER. 


PART III. SECT. SUB-SECT. 2.— 

t. Hiahi to bring action — Injury 
to person — Causing death — FeUmy .] — 
Deceased had been aaaaultod dc killed 
by a person who becamo intoxicated by 
drinkinx to excess in deft.’s inn : — 
UeUL : the legal representative might 
Temperance Act, 1864, maintain 
as action under C. 8. C. c. 78, before 


i >rosecution for felony. — M cCukdv v. 
JwiKT (1860), 17 C. V, 120.— CAN. 

t. .J— On Dec. 25, 1911, 

a man was knocked down in a street 
by a van belonging to a railway co. 
On Dec. 28, 1911, the law agents of 
the injured man wrote to the cr». 
intimating that he held them liable 
for his injuries. On Jan. 5, 1912, 
he executed a will in favour of a certain 
lady whom he appointed hia extrix.. 


the will contained a dorjarallrm 
at the lady wum to be entitled to 
IV sum of nioiicy which the co. might 
ly in name of uamages or othcnvlHC, 
ti Jan. 6, 1912, the Injured man died : 
Held: though no action had been 
ised in tho lifetime of the injured 
an his extrix. had a title to sue the 
, for daiiiogeM. — M’Knan'KY r. (/ALK- 
>NIAN HV. Co, (1913), 50 Sc. L. K, 
5.— SCOT. 
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ExECUTOKS AIJD Administeators. 


Sect, 1. — Personal eMate and chatlels real : Sub-sect. | 

(c) Operation of Statute of Limitations* 

See, generally. Limitation of Actions. 

3668. Against administrator— Operation sus- 
pended — Pending grant of administration.]— A. 

received intestate’s money, & afterwards adminis- 
tration was granted to B. The cause of action 
accrues by the administration. 

The statute could be no bar, because pltf.’s 
title commenced by taking out letters of adminis- 
tration, A this was not a cause of action in intes- 
tate {per Cur.). — Cary v. Stkphenron (1694), 2 
Salk. 421 ; 91 E. B. 300 ; suh nom. CURRY v. 
Stephenson, CaHh. 335 ; Comb. 311 ; Holt, K. B. 
98 ; 4 Mod. ]tep. 370 ; Skin. 555. 

Annotations: — FoUd. Murray v. East India Co. (1821), 5 
B. & Aid. 204. Consd. Rhodes r. Smethurst (1838), 4 
M. & W. 42. Mentd. Chandler v. Roberts (1779), 1 Doug. 
K. B. 68. 

3669. .] — (1) In an action by an 

administrator upon a bill of exchange, payable 
to testator, but accepted after his death : — -Held : 
Stat. Limitations begins to run from the time of 
granting the letters of administration, & not from 
the time the bills become due, there being no cause 
of action until theu-e is a party capable of suing. 

(2) An agent having money in his hands be- 
longing to his principal purchases with it a bill 
of exchange, which he indorses specially to his 
principal ; the latter at the time of the indorse- 
ment was dead, but that fact was not known to 
the agent: — Held: (2) the property in the bill 
pass(id to the administrator of the principal, & 
he might therefore sue ui)on the bill in that 
character ; (3) the administrator was only entitled 
to recover intenjst upon bills accepted after the 
death of testator, from the time of d(unand of 
payment made by the administrator, & not from 
the time the bills be(;ame du(‘. 

(4) Where the d(^claration stat(id tlie drawing 
of certain bills of exchange, their accept an after 
the death of intestate, the granting of the letters 
of administration to pltf., deft.’s liability, etc. ; 
& defts. pleaded that the cause of action did not 
accrue within six years, to which the pltf. replied 
generally, that it did accrut* within six years : — 
Held: tlu* replication was good. — M urray v. East 
India Co. (1821 ), 5 B. A Aid. 204 ; 100 E. R. 1107. 

Aniwintionn : — Ah to (1) Apld. Perry v. Jenkins (1836), 1 
My. A' C'r. 118. Conid. itliodeB v. Sinethui’Ht (1838), 4 
M. & W. 42 : tUirlewlH r. Moriiiiiffton (1868), 27 L. J. Q. B. 
439. Refd. R. r. Okcjford Eitziiuyiie (1830), 9 L. J. O. S. 
M. C. 12; C-owper r. (jodiiiond (1833), 9 BiiiR:. 748 ; 
RhodeH r. SinetbuiBt (1849), 6 M. A W. 361 ; Webster r. 
Kirk (1862), 17 Q. R. 944 ; Pr Fuller (1863), 2 K. A B, 
673 ; ThoriiBeii r. IlurdiiiK (1863), 2 E. A B. 630 ; Sturgis 
V. Dandl (1869), 4 H, A N. (522 ; Musurus Be> r. Gadbun, 
11894] 2 l^. B. 362 ; Smith r. Islington Grdns. (1902), 
66 J. P. 6(54 ; Meyappa (ylndty r. Supruinfiuian Chetty, 
11916] 1 A. G. 603. (ivncraUy, Mentd. Tolsoii r. Kaye 
(1822), 3 Bred. A Bing. 217 ; Blades r. Five (1829), 7 
L. J. O. S. K. B. 211 ; Ward v. Shew (1833), 9 Bing. 608 ; 
Ksdalle v. Ln Nnuze (1836), 1 Y. A C. Ks. 394 ; Goldstono 
r. Tovey (1839), 6 Bing. N. C. 98; DavidMiii r, Stanley 
(1841), 2 Mun. A G. 721 ; Bateinuii r. Mid-Wales By. 
(1866), Bar. A Ruth. 608 : Ooueh r. Civdit Foiieicr of 
England (1873), L. R. 8 (^. B. 374. 

3670. -.] — In titiver by an ad- 

ministrator “ not guilty of tlie premises witliin 
six yeai's ” is a bad plea, not being ecjuivalent to an 
allegation that, the cause of action did not accrue 
within six yt^ars. 

As soon as letters of administration are grant<?d 
the administrator becomes clothed with all the 
rights which appertained to testator at the time 


of his death ; but no right of action accrues to the 
administrator until he has sued out letters of 
administration. It may consequently be true that 
deft, has not been guilty of any conversion within 
six years, & yet that the cause of action has accrued 
to pltf. within six years (Baylby, J.). — ^Pratt v. 
SwAiNE (1828), 8 B. & C. 285 ; 2 Man. & Ry. K. B. 
350 ; 0 L. J. O. S. K. B. 353 ; 108 E. R. 1049. 

3671. .] — ^An agent who was a 

solr. in London held a power of attorney from his 
principal in America to sell his property & invest 
the proceeds in his name. The agent received 
certain moneys under the power & paid them in to 
his own bankers to the general account of his firm. 
The principal died in 1859 intestate. In 1867 his 
widow took out administration to his estate, & 
in 1808 she filed a bill against the agent for an 
account: — Held: (1) the agent held the money 
in trust for his principal, &, therefore, Stat. 
Limitations was no bar to the suit. Semhle : 
(2) if there had been no fiduciary relation between 
the parties, inasmuch as the agency lasted till 
the death of the principal, Stat. Limitations would 
not have begun to run till administration was 
taken out. — Burdick v* Garrick (1870), 5 Ch. 
App. 233; 39 L. J. Ch. 309; 18 W. R. 387, 
L. O. & L. J. 

Annotations: — As fo (1) Apld. Re Bell, Lake v. Bell (1886), 

34 Ch. D. 462. Consd. Lyell r. Kennedy, Kennedy v. 
Lyell (1889), 14 App. C^as. 437 ; Soar v. Ashwell, [1893] 
2 Q. B. 390. Apia. North American Land & Timber Co. 
V. Watkins, [1904] 1 Ch. 242, Conid. Reid-Newfouiidland 
Co. V. Anglo-American Telegraph Co., [1912] A. C. 556 ; 
Henry v. Hammond, [1913] 2 K. B. 516 ; lie Allsop, 
Whittaker v. Bamford, [1914] 1 Ch. 1 ; Re Richardson, 
Pole V. Pattenden, [ 1920] 1 Ch. 423. Re!d. Gray r. Bateman 
(1872), 21 W. R. 137 ; Boatwright v. Boatwright (1873), 

43 L. J. Ch. 12 ; Watson v. Woodman (1875), L. R. 20 Eq. 
721 ; Banner v. Berridge (1881), 18 Ch. D. 264 ; Flit- 
croft’s Case (1882), 21 Ch. D. 619 ; Charles v. Jones (1887), 

35 W. R. 646 ; Re Sharpen, Re Bennett, Masonic & General 
Life Asscc. r. Sharpe, [1892] 1 Ch. 154 ; Friend v. Young, 
[1897] 2 Ch. 421 ; Nocton v. Ashburton, [1914] A. C. 932 ; 
Taylor v. Davies, [1920] A. C. 636. Ucnrrally, Mentd. 
Gilroy v. Stephens (1882), 51 L. J. Ch. 834 ; Dooby r. 
Watson (1888), 39 (3h. D. 178 ; Phillips v. Homfray (1890), 

44 Ch. 1). 694 ; Silkstonc A Haigh Moor 0>al Co. v. Edey, 
[1900] 1 Ch. 167 ; Doiiiiniou Coal Co. v. Maskinongo S.S. 
Co., [1922] 2 K. B. 132. 

3672. .] — If a creditor dies in- 

testate on the day a debt becomes payable to him, 
& there is no evidence to show whether he died 
before or after the moment when the debt became 
payable, the statuto does not begin to run against 
creditor’s administrator until letters of administra- 
tion have been taken out (Lord Esher, M.R.). — 
Atkinson v. Bradford Third Equitable Bene- 
fit Building Society (1890), 25 Q. B. D. 377 ; 59 
L. J. Q. B. 300 ; 62 L. T. 857 ; 38 W. R. 030, C. A. 

Annviatimis : — Refd. Smith r. Islington Grdns. (1902), 66 

J. P. 664 ; Joachimson r. Swiss Bank (’orpn., [1921] 3 

K. B. no. Mentd. Re Tidd, Tidd r. Overell, [1893] 3 Ch. 
164. 

3673. .] — Upon revocation of 

the grant of probate of a forged will the grant 
becomes void ab initio., &> therefore in an .action for 
account by the administrator, subsequently 
appointed, Stat. Limitations begins to run only 
from the date of the grant of the letters of adminis- 
tration so necessitated. — Chan Kit San r. Ho 
Fung Hang, [1902] A. C. 257 ; 71 L. J. P. C. 49 ; 
80 L. T. 245 ; 51 W. R. 18; 18 T. L. R. 420, P. C. 

K* Leaseholds. 

(a) In General. 

3674. Devolution on representative.] — Anon 
(1530), Beni. 1 ; 73 E. R. 931. 


PART III. SECT. 1, SUB-SECT. 2.— 
K. (a). 

a. Devolution on repreaentaiive — Re- 
covery of rent in arrears — Payment in 


produce.] — Exors. may sue for use A 
ocx^uiiatJon of testator’s land during 
his lifetime, but not whore the agree- 
ment has been that the tenant should 


pa; in produce, not In money. — 
W. r. Harold (1864), 23 U. C. R. 
279.— CAN. 


TenatU in possession 
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367fi. If deceased had vested interest.] — 

Anon. (1587), 3 Leon. 195 ; 4 Leon. 192 ; 74 E. B. 
628, 814. 

Annotation: — Mentd. Outram v. Morcuvood (1803), 3 East^ 

346» 

3676. .] — Sperkk r. Sperke (1598), 

Owen, 125 ; 74 E. R. 948 ; sub nom. Spark 
r. Spark, Cro. Eliz. 660. 

Annotations: — Befd. Alford’s Case (1662), O. Bridi?. App. 

.584 : Poole tJ. Hafikcy (16G3). O. Bridg. 364. Mentd. 

Osborne v. Stnre (1686), 2 Lut. 1361. 

3677. Lease subject to conditions.] — A 

lease of a houi^^ was made to a widow for forty 
years, siib condUione quod si tamdiu t^ixetd sola ei 
inhabitaverU ; & she died in the house unmarried 
5vithin the term. These words make a condition 
& the lease shall go to her exor. — H ardy r. Spjyeb 
( 1595), Cro. Eliz. 414 ; 78 E. R. 656 ; sub nom. 
Sawyer v. Hardy, Poph. 99 ; Moore, K. B. 400. 

3678. .] — Read v. Howet( 1670), 3 Rep. Ch. 

61 ; 21 E. R. 729. 

3679. Beneficial interest in residue of term 

— Not disposed of by will.] — \V7ien testator gives 
it for his life expressly & is silent as to the residuum 
then it shall remain with the exors. of the devisor. 
—Anon (1697), 2 Eq. Cas. Abr. 320 ; 22 E. It. 
272. 

See, now. Executors Act, 1830 (c. 40) ; Adminis- 
tration of Estates Act, 1925 (c. 23), s. 56. 

3680. After several life interests.] — 

Devise of a term of years to several successively 
for life. After all are dead, exor. of devisor shall 
have the residue. — E yres r. FauijvLand (1698), 1 
Salk. 231 ; 91 E. R. 204. 

3681. How affected by covenant not to 

assign — Except assignment by will.] — If the vendor 
of a lease, in which is a cov(*nant not to assign, 
contract to assign his inten‘st, it is incumbent 
on him, & not on the purcliaser to procure the 
lessor’s licence for the assignment. If a covenant 
not io assign contain an exception in favour of 
assignment by will. Semble: exors. claiming 
under the will are not within the exception so as 
to be at liberty to sell for payment of debts 
without licence of the lessor. — Lloyd v. Ciiispe 
(1813), 5 Taunt. 249 ; 128 E. R. 685. 

Annotations : — Befd. Mason v. C'order (1816), 2 Marsh. 332* 

Mentd. Walls v. Atobeson (1820), 3 Hirig. 462 : M’Noill v, 

Reid (1832), 9 Bing. 68 ; Smith r. BuUrr (1900), 48 W. it. 

583. 

3682. A conclusion of law.] — A., on May 1 1 , 

1811, devised lands to B. & C., upon trust, that 
they & their heirs should let the lands, & out of 
the rents thereof sliould, in tlie first place, pay 
£121 10^. 6d. which A. owed to D. ; At in the next 
place, should pay to E. F. CL 11. & I. £10 apiecc‘, 
as soon as the clear rents & prahts of the lands would 
admit ; A: from & after the debt At legacies should 
be paid & discharged, A, devised the lands to Z., 
in fee. A. died on May 10, 1811. At the time of 
A.’s death, the lands were let to K. for £30 a year, 
under a lease for tw’enty-one years from Mar. 25, 
1808. The trusts of the w'Ul were satisfied. At 
the debt At legacies paid, by B. At without any 
other letting of the lands : — Held : ( 1 ) os no greater 
estate w'as required to perform the trusts of the 
will, etc., B. At CL took only a chattel interest in 
the lands. 

In covenant against L., the surviving extrix. 
of K., for a breach of one of the covenants in the 
indenture of leasi*, tin* declaration alleged, that on 
the death of K. all his estate At interest in the lands 
came to 6c vest<c»d in L. 6c one M., since deceasc^d ; 


which said L. & M. were extrixes. of the last 
will & testament of K. ; by reason whereof L. & 
M., as extrixes. as aforesaid, became At wore 
possessed, etc. : — Held : (2) a sufficient averment 
that the term vested in L. & M. as extrixes. (3) it 
w^as unnecessary to aver that the term had vested 
in L. 6c M. as extrixes. ; as the vesting of a term 
in the lessee’s personal representatives, together 
with the liability of such personal representatives 
to be sued upon the covenants of the lessee, is, in 
effect a conclusion of law. — Ackland r. Prinq 
(1841), 2 Man. 6c O. 937; 3 Scott, N. R. 297; 
Drinkwater, 189 ; 10 L. J. C. P. 231 ; 133 E. R. 
1024. 

3683. Whether title made to purchaser — 

Without joining beneficiaries.] — Testator be- 
queathed his leaseholds ti> exors. 6c trustet's upon 
trust for his nephews t't. nieces, with a power of sale. 
All the trustees who survived tiCstator renounced 
the probate. A:, refused to accept the trusts. 
Administration wit h the will annexed was granted 
to anothtT pt'rson, wiio paid all the debts 6c 
assented to the bequests. By the decree in a suit 
for the administration of testator’s estate, a sale 
of t.h(» leaseholds was ord<»red : — Held : the ad- 
ministrator alone, without, the henenciaries, could 
make a title to the leasiiiolds, 6c had the same 
powder to s(*ll tht*m as if he had b(H?n a trustee of 
the will.— Wyman v. Carter (1871), L. K. 12 Eq. 
309 ; 41) L. J. (ii. 559. 

35 g 4 . ,] — A lease of land con- 

tai!U‘d a covcmaiit by the lessor with the lessee, 
his exors., administrators, At assigns, that if the 
lessee, his exors., administrators, or assigns, should 
at any time t iier<‘aft.er dc^sirous of mirchasing 
the foe simple of the (l(*mised land At snould give 
notices in writing to t in' hissor, lus lu'irs or assigns, 
then the lessor, his h(‘ir8 or assigns, would accept 
£1,200 for the jmn'hase (»f the fe<' simple, At on tlie 
receipt thereof w’ould convey the fee simple to 
the l(!HS(‘e his lieirs or assigns or as h(i or ih(‘y 
should direct, 'i’he Ic‘hs(*<' dii’d intc'stat i', Ar. n(*arly 
twenty yc’ars after his deat.h, but bedon^ the ex- 
piration of the term, liis hiur, W'ho was also ad- 
ministrator of his ))ersonal c‘Htat.4*, called on the 
devisee of t.h(‘ les.sor to convey t.he fei* simple to 
him in accordancci with the covenant, At a con- 
veyance was c^xecutod accordingly. The heir 
afti'i-wards contracted to bcjII part of the propert y 
thus conveyed to him : — Held : on the true con- 
struction of the covenant the option to purchase 
was atta(!hed to the h'ase At passed with it ; it 
consecpiently passed as part of t he lessee’s jxTsonal 
estate to the administrator, At the administrator 
could not mak(j a good title to the purchas<*r unh^ss 
the next of kin of the lessee concurn'd in the sale. — 
lie Adams Ac Kknkindton Vestry (1«84), 27 
(^h. I). 394 ; 54 L. J. (.’h. 87 ; 51 L. T. 382 ; 32 
W. R. 883, CL A. 

Annotations : — Befd. lie InaacH, Ihoacm t\ IbjginalJ, fl894] 
3 Cli. 506 ; Frlury Uclroyd & Healey ’h Brf?werlc5H r. 
Kinglet-on, H890J 2 Ch. 261: Woodall v. Clifton, 11005] 
2 (3h. 2.57 ; County Hotel tic Wine Co. v. L. & N. W. Uy., 
n918] 2 K. B. 2.51. Mentd. lie MHrtJneau (18H4). 48 J. P. 
20,5; ite DiggloH, Gregory v. KdinoiidHon (1888), 39 
Cb. D. 2.53; Cochrane v. Jtundonald (1804), lO T. L. It. 
262 ; Hr Hamilton, Trfiieh v. Hamilton. 1 1895) 2 Ch. 370 ; 
Hill r. HiU, 1IK071 J q. B. 483 ; Hs WlIllaiiiH, WilliuiiiM v. 
WillianiH, I1897J 2 Ch. 12; Hr AtkJiuiou, AtkluHou v. 
AtkliiHcm (1911), 80 L. J. Ch. 370. 

See^ generally, Sale ok Land. 

3685. Of Interesse termini.] — The interesse 

termini which a roveiTsionary leaw, for a Ljrrn t-o 
commence more than twenty-one years after its 


after expiration of term.] — H. leased to 
deft, tor ten years, & died nine months 
after the expiration of the term, 
leaving rent for two years unpaid. Sc 


deft, still In possession : — JfrUl : his 
exor. might recover for the nine 
months* use & occupation as well as 


the rent duo under the lease.— 
SKVMOURU. OllAflAM (1864), 23 U. C. ft. 
272.— CAN. 



304 Executors and 

Sect. 1. — Personal estate and chattels real : Svh-sect. 

2, K. (a), jh) cfe (c), <Sb L.] 

date, confers on the lessee is not an executory 
but an immediate vest-ed interest, a right in rent 
capable of alienation & which passes to the exor. 
It is not an estate in the land, but an absolute 
proprietary right to take possession of the land 
when the stipulated time for the commencement 
of the term arrives. Such a reversionary lease, 
therefore, does not olTend the rule against per- 
petuities, & the lessee is entitle!, where the Land 
Registry Acts apply, to be registered as the pro- 
prietor of the lease with a good leasehold title. — 
Mann, Chossman & Paulin v . Land Beoistry, 
Registrah, [19181 1 Ch. 202 ; 87 L. J. Ch. 81 ; 
117 L. T. 705 ; 62 Sol. Jo. 54; sub nom. Mann, 
(.’ROssMAN & Paulin v. Hind, 34 T. L. B. 39. 

See, now. Law of Property Act, 1925 (c. 20), 
s. 149. 

3686. Devolution on representative of repre- 
sentative — Of equity of redemption — In term 
mortgaged by representative — Though adminis- 
trator de bonis non appointed.] — Semble : where 
the personal reprcsentativ(3 of intestate has 
mortgaged part of intestate’s estate & died, an 
administrator de bonis non of intestate can main- 
tain a suit for redemption of the mortgaged 
estate. — Skeffington v.Budd (1842), 9 Cl. & Pin. 
219 ; 0 Jur. 809; 8 E. R. 399, U. L; doubting but 

on ot her grounds, S. C. sub nom. Skeffington 
V. Whitehurst (1837), 3 Y. C. Ex. 1. 

3687. Recovery of rent in arrears — Accrued 
before & after death of deceased.] — Wade v . 
Marsh (1625), Beni. 159; Lat.211 ; 73E.R. 1024. 
Annotation : — Mentd. ITcHcoit v. Houclicr (1832), 3 B. & Ad. 

841). 

8688. On under lease granted by deceased 

— For term greater than his own.] — Ixjssee for a 
term of years underleased for a term longer than 
his own, the xinder-lessee covenanting to pay rent 
lo leBS(^e i—llcld : the exor. of lessee might sue the 
under-lessee for rent accruing during the con- 
tinuance of lessee’s term. — Baker v . Oostling 
(1834), 1 Bing. N. C. 19 ; 4 Moo. & S, 539; 3 
L. J. C. P. 292 ; 131 E. R. 1024. 

Annotaiion^ : — Mentd. I’olloek r. Stacy (1847), 9 Q. B. 103.3 ; 
WIUiuiUH r. Hayward (IHr^H), 1 E. & E, 1040 ; Bayntou 
r. Morgaii (1888), 21 Q. B. 1). 101. 

Compare Nos. 3693, 3695, post 
3680. Rent of lands contracted to be sold — 
Death of vendor before completion — Whether 
representative or heir entitled.]— An agreement was 
made for the sale of an estate at a futui*e time. 
Before that time arrived the vendor died intestate ; 
— Held : the rents accrued between the vendor’s 
death & time for comi)leting the contract belonged 
to the vendor’s heir & not to his exor. — Litmsden 
V. Phaser (1841), 12 Sim. 263 ; 10 L. J. Ch. 302 ; 
60 E. K. 1132. 

See, generally. Sale op Land. 

3600. Whether representative may enter — To 
remove fixtures.] — An exor. cannot enter to take 
away fixtures, without being a (respasscr . — Ex p. 
Quincy (175()), 1 Atk. 477 ; 26 E. H. 304, L. C. 
Aimotations : — Mentd. Klwos r. Maw (1802), 3 East, 38: 
W'inn r. Inirllby (1822). 6 B. & Aid. 026: Be Maberly, 
Bx p. Belobor 0836). 4 Deac. & Ch. 703 ; Be Gyo & 
IIiiRlica. Bx p. KeyiJM (1841), 2 Mont. D. & Do G. 443 : 
Be W'alsb, Bx p. King (1849), 4 Jur. 610; Diahop v. 
Elliott (186,6), 11 Exeb. 113 ; J^ott v. Bisrop (1865), 26 
L. T. O. S. 160. 

3691. Rights of representative under Rent 
Restriction Acts — When not in actual occupation 
-Whether entitled to protection.] — The tenant of 
a dwelling house, w^hicn came within the scope of 
above Acts, died. By her will she appointed deft. 
F. her exor., & deft. O., who had resided in the 


Administrators. 

house with her, residuary legatee. After the 
death of the tenant, O. continued to reside in the 
house. The landlord by notice to quit served upon 
F. required possession to be given up, Sd as 
possession was not given on the expiration of the 
notice, proceedings were commenced against both 
defts., who claimed the protection of above 
Acts : — Held : P. as exor., was tenant of the house 
within the meaning, & was entitled to the 
protection of above Acts, although he was not in 
the occupation of the house. — Collis v. Flower, 
[1921] 1 K. B. 409 ; 90 L. J. K. B. 282 ; 124 L. T. 
510 ; 19 L. G. R. 193, D. C. 

Annotaiiona : — Apld. MeUows v. Low, [1923] 1 K. B. 622. 

Mentd. Parkinson v. Kool, [1923] 1 K. B. 117 ; Keeves v. 

Dean, Nunn v. Pellegi±^, [1924] 1 K. B. 685. 

3602. .] — A single woman was 

the weekly tenant & sole occupier of a house which 
as regards rental came within the scope of the 
above Acts. During her tenancy she died in- 
testate. Some months later her sister was 
appointed administratrix but she never resided 
in deceased’s house which had been sublet to 
another person. The landlord claimed that on 
the death of the tenant intestate with no member 
of her family residing with her in the house, the 
tenancy lapsed, & that he was entitled to recover 
possession of the house : — Held : (1) the adminis- 
tratrix was a person who derived title under the 
original tenant within Increase of Rent & Mortgage 
Interest (Restrictions) Act, 1920 (c. 17), s. 12 (1) (/ ), 
& her right as tenant was not affected by the 
provisions of paragraph {g) of the above sub-sect. ; 
(2) paragraph ((/) must be taken as applying only 
to cases where there is no exor. or administrator, 
in other words, to cases not falling within para- 
graph (/). — ^Mellows v. Low, [1923J 1 K. B. 522 ; 
92 L. J. K. B. 363 ; 128 L. T. 067 ; 39T. L. R. 
190 ; 67 Sol. Jo. 261 ; 21 L. G. R. 180, D. C. 

AnnotatUms : — Generally. Mentd. Keeves v. Dean, Nunn r. 

Pollegrrinl, [1924] 1 K. B. 086 ; Queen’s Qub (hardens 

Estates v. Bignioll, [1924] 1 K. B. 117. 

See, generally. Landlord & Tenant. 

(6) Yearly Tenancies, Tenancies at Will, etc. 

3693. Devolution on representative — Extent of 
Interest.] — In the case of a tenancy from year to 
year as long as both parties please, if the tenant 
die intestate, his administrator has the same 
interest in the laud which his intestate had. 
The lessee of such an administrator may declare 
in an ejectment on a term for seven years. — Doe 
d. Shore v. Porter (1789), 3 Term Rep. 13 ; 100 
E, R. 429. 

Annotaiiona: — Consd. James r. Dean (1805), 11 Vos. 383. 

Re!d. B. r. Stone (1796), 0 Term Kop. 295 ; Croft v. Blay, 

I1919J 1 Ch. 277. Mentd. Wilkinson t*. Calvert (1878), 

3 C. P. D. 360 ; Sidebotham v. Holland, [1895] 1 Q. B. 

378. 

3694. Tenancy at will — In waste lands of 

manor.] — Rc Manser, Killick v. Manser, [1910] 
W. N. 61. 

3695. Grant by deceased of underlease — For 
term greater than his own — Whether representative 
may sue for breach of covenant.] — An exor. of a 
lessor, tenant from year to year, may declare 
for a breach of covenant in a lease for twenty-one 
years, granted by the lessor, though the breach 
was committed after the lessor’s death. — Mackay 
V. Mackreth (1785), 2 Chit. 461 ; 4 Doug. K. B. 
213 ; 90 E. R. 846. 

3696. Notice to representative to quit — ^Length 
of notice to which entitied.] — ^A month’s notice not 
sufficient to quit a lease from year to year. If the 

r ty die, it is not sufficient to the exor. — Guxijver 
Tasker v. Burr (1766), 1 Wm. BL 506 ; 96 
E. R. 345. 

3697. 


-.] — ^Half a year*s notice must 
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be given to a tenant at will or his exor. to quit. Estate, Stanton r. Lambert (1888), 39 Ch. D. 
OP ejectment does not lie. — Parker d. Walker t\ 626 ; 57 L. J. Ch, 927 ; 59 L. T. 429. 

Constable (1769), 3 Wils. 25 ; 95 E. R. 913. Annotation : — ^Retd. Surman r. Wharton, [1891] 1 Q. B. 


(c) Operation of Statutes of Limitation. 

3698. A^nst administrator — From date of death 
of deceased — Real Property Limitation Act, 1833 

(c. 27), s. 6.] — Under above sect, time begins to 
run as against an administrator claiming a chattel 
interest in land from the date of the death of in- 
testate, & not from the date of the grant 
of administration. — Re Williams, Davies r. 
Williams (1886), 34 Ch. D. 558 ; 56 L. J. Oh. 123 ; 
55 L. T. 633 ; 35 W. R. 182 ; 3 T. L. R. 99. 

See, generally. Limitation op Actions. 

X. Property of Married Women. 

See, generally. Husband & W’ife. 

3699. Administrator of wife — Becomes trustee 
for husband's representative.] — Squib v. Wyn 
(1717), 1 P. W^ms. 378 ; 24 E. R. 432, L. i\ 
Annotations: — Expld. Betts v. Kimpton (1831). 2 B. & Ad. 

273. Conid. Smart r. Tranter (1890). 43 C’h. D. 587. 

Reid. Blcnncrhasset v. Mnnsell (1852), 19 L. T. O. S. 30 ; 

Be Lambert’s Estate, Stanton u. Lambert (1888), 39 

Ch. V. 026 : EUiot v. North, [1901] 1 (li. 424. Mentd. 

Forbes v. P’hipps (]7G0), 1 Eden, 502. 

3700. .] — A. survives her first hus- 

band, wlio left her a legacy; she dies, the legacy 
being unreceived by the second husband during her 
life, but aftc*r her death he administers, As dies 
before the legacy came to his hands; liis adminis- 
trator gets it in, the administrator dc bonis non 
of the wife brings this bill for the legacy. Equity 
considers the administrator de bonis non as a 
trustee for the administrator of the husband, who 
having an absolute right by surviving his wife, 
his administrator ought to have the b(‘nefit of it. — 
Humphrey v. Bullen (1737), 1 Aik. 458 ; 2 
Eq. Cos. Abr. 425, 445 ; West temp. Hard. 06 ; 
26 E. R. 291, L.C. 

Annotations: — Re!d. Be LamlM'rt’s EKtoto, Stanton v. 

Liimbcit (1888), 39 Ch. 1). 626 ; Elliot v. North, [1901] 

1 Ch. 424. 

3701. Representative becomes trustee for husband 
— Of property not disposed of.] — The Married 
Women’s Property Act, 1882 (c. 75), does not alTect 
the right of tlie husband to succeed, on the death 
of the wife, to her undisposed of separate 
personalty. 

A married woman who died on Sept. 13, 1887, 
leaving a husband & three cliildren surviving, made 
a will on Sept. 7, 1887, in exercise of a power of 
appointment, & appointed exors. The will did 
not purport to dispose of any other property. At 
her death she was entitled to 8t;parate personal 
estate not included in the power. Probate of the 
will was granted under Amended I'robate Rules 
of Apr. 1887, in the ordinary form, without any 
exception or limitation : — Held : the exors. were 
trustees for the husband of the undisposed of pro- 
perty. 

The [Married Women’s Property Act, 1882] 
simply confers on married women the capacity 
to acquire, to hold, & to dispose of, by will or 
otherwise, property as if they were femes sole. 

. . . The dispute is as to the devolution of property 
which the married woman has not effectually 
disposed of. Now with this the Act docs not 
purport to deid (Stiruno, J.). — Re Lambert’s 


3702. Of property not in wife’s disposition.] 

— A woman, married before Married Women’s 
Property Act, 1882 (c. 75), who was entitled to 
choses in action, but had no separate property 
nor any property of which she could dispose by 
will, made, without the assent of her husband, a will, 
by which she appointed exors., & gave all her pro- 
perty away from her husband. After her death 
probate of her will, which pursuant to R. S. 0., 
1887, was in general form, was granted to one of 
the exors. The husband bi'ought an action in the 
Ch. Div. against the exor. to rt'covor the choses in 
action : — Held : the effect of the general probate 
W’as only to enable the exor. to get in all the 
assets of the wife, whether she had pow(‘r to dispose 
of them by will or not, & that it did not affect the 
beneficial title to them ; tlie liusband Wiis l>one- 
fici/illy entitlc'd to the choses in action, the exor. 
was a trustee of them for him, k, t fie husband was 
entitled to have them transferred to him by the 
exor. subject to the s/ime deductions as thi*y would 
have been subj(‘ct to if the husband fiad taken out 
administrat ion under t he old pract iire. 

As regards the cfioses in Ridion of the wife not 
reduced into possession tliiring th(‘ coverture, if 
the liusband survives he is beneficially tmlif led to 
them. If lie takes out li^ttt^rs of administration he 
is entitled to them at. law A: in (‘quity ; but if 1 h‘ 
does not tak(^ out letters of administration the 
legal personal iH*i>r<'8(‘nf,at-ivi‘ of the wif(» is the 
person to get them in, huf., fiavirig got them in, 
he holds thi*m in trust hir Uio liusband (Linducy, 
L.J.). — Smart r. Tranter (1890), 43 Ch. I). 587 ; 
59 L. .1. Ch. 3(i3 ; 62 L. T. 356 ; 38 W. H. 530, 
C. A. 

Annotations Reid. Be ram>HH, Ht.o(‘.klc‘y r. T’liPHonH (1890), 

59 \j. .1. (Ml. 666 : Be AtkiiiHon, WalUji* r. AtkiiiMoii, 

[1898] 1 Ch. 637 ; Elliot r. North, |I901 1 I (’h. 421. 

3703. •] — Whim a married woman 

dies entitled to a reversionary inU'rest in personal 
estates it vests beneficially in her surviving liusband 
immediately upon her dcatfi, & whetlic‘r ho taki's 
administration to her estate or not ; A: if some one 
else becomes adininistraUir, this latter holds the 
interest upon trust for iho husband. Tliis is so, 
civen if the wife has rriadi; a will not df*alirig with 
the reversionary Intercast, At th<» huHfjand lias 
assented to a grant of admin isf ration witfi the will 
annexed being made in geruTal U'rms to t he (‘Xors. 
named in the wife’s will. 

It is not necessarj^ for tlie validity of the assent 
that it should have biien given before the death 
of the wife. 

As regards this reversionary interest, was it 

F roperty which slie could dispose of by her will ? 

answer No. The husband had given no consent 
in her lifetime to her disclosing of it (BufJKi.EY, J.). 
— Elliot v. North, [1901] 1 Ch. 424 ; 70 Ij. J. Ch. 
217 ; 49 W. R. 247. 

8704. Reversionary Interest In fund— Vesting 
in wife before divorce — Effect of divorce.] — By 

a decree of the Ct. of Divorce a marriage between 
a husband &> wife was declared to be dissolved. 
At the date of the decree the wife was entitled to 
a reversionary int<*rc8t in a sum of stock which was 


PART III. SECT. 1, SUB-SECT. 2.— L. 

e. ValM of widow's dower — In land 
sold bv widow — Biobt to dower or 
share of husband's estate reserved .] — 
Tbe owner of land died inteetate 
leaving a widow Sl an infant child. 
The widow administered, with the 


▼ Vi%T. “V^TTT 


consent of the official inia*’i6an, wild 
Ac convcyeil the land In Mar. 1899, 
barrinir her dower in the deed of ^rant, 
& the whole of the nurolui^-nioney 
was paid into ct. to the joint credit 
of herself & of the official mrdian, 
she reserving her right to eleOT between 
receiving the value of her dower or a 


fJifltributlvo share of the CHtatc, one of 
which It was clearly iinderMtuod she 
would be entitled to lie paid out of 
the fund in ct. In 8ept. 1900, the 
widow executed a document wherein 
she elected to take the value of her 
dower in lieu of any other Interest she 
might have in her husband’s undisposed 
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Sect, 1. — Personal estate and chattels real : Svh-secU 

2, X., M, (a), (6), (c) (& {d), N. d: O. ; svb-sect, 

3. Sect, 2 1 Sub-sect, 1,] 

not settled before her marriage, & had been the 
subject of a post-nuptial settlement. After the 
decree, the fund fell into possession, & the divorced 
wife took steps to realise the fund, but before it 
was recovered she died ; — Held : the same con- 
sequences as to property must follow the declara- 
tion of dissolution by the Divorce Court, as if the 
marriage contract had been annihilated & the 
marriage tie broken on that date : those rights of 
the divorced husband which depended upon the 
contract ceased at the same date ; & the exors. 
of the divorced wife were entitled to the fund. — 
Wilkinson v. Gibson (1867), L. K. 4 Eq. 162 ; 36 
L. J. Oh. 646 ; 16 L. T. 733 ; 15 W. R. 983. 

nnotafions Expld. Codririfirton v. Lindsay (1872), 21 

W. U. 182. Diitd. Fltztrorald v. Chapman (1875), 1 Ch. D. 

663. Refd. Allcai'd v. Walker. [1896J 2 Ch. 369. 

8705. Separate property acquired before 1883 — 
Administration by husband to perfect title — 
Whether necessary.]— A wife entitled to a term 
subject to a life estate therein predeceased her 
husband during the subsistence of the life estate : — 
Held : it was not necessary for the husband to take 
out letters of administration to her in order to 
complete his title to the leaseholds. — Re Bellamy, 
Elder r. Pearhon (1883), 26 Oh. D. 620 ; 63 
L. J. Ch. 174 ; 49 L. T. 708 ; 32 W. R. 358. 

3706. .] — A., by deed of gift, 

gave property to his wife for her “own proper 
use & benefit.” A. died & the wife subsequently 
married deft., & after 1882 borrowed money of 
pltf . She died intestate, & pltf . sued her husband, 
who had taken possession of the property : — 
Held : (1) the property was separate property, & 
bound by the wife’s contract ; (2) it passed to her 
husband jure niarlti, & administration was un- 
necessary ; (3) the husband was the personal 

representative of his wife within Married Women’s 
PropeHy Act, 1882 (c. 75), s. 23, & liable to the 
extent of the property. - Surman v, Wharton, 
[1891] 1 Q. B. 491 ; 60 L. J, Q. R. 233 ; 64 L. "J 
866 ; 39 W. R. 416 ; 7 T. L. R. 196, 1). O. 
An^Miona :—A8 to (2) Refd. Hv WhocIor’H TniRfs, 

Brl^ r. Ityan, llHUtt i 2^Ch. 717. Aa to (3) Refd. l»olton 

See No. 3701, ante, sec, now. Married Women’s 
Property Act., 1882 (<;. 75), ss. 1, 2, 5. 

Compare Paii II., Sect. 11, sub-sect. 4. 

3707. Undisposed of property— Husband adminis- 
trator a bankrupt — Devolution on husband notwith- 
standing.] — Fund settled upon wife to lu;r separate 
& absolute use, she dying intestate, leaving her 
husband a certilicated bankrupt, goes to husband as 
her administrator, not to his assignee. — W hitley 
V, Watson, Re Hartley (1838), 2 Jur. 45. 

See, now. Bankruptcy Act, 1914 (c. 59), s. 30, 
&, generally, BANKRUPrey, Vol. V., pp. 675 ei sea,. 
Nos. 5974 ei scq» 

3708. Death of husband before administering— 
By whom assets recoverable— Wife's representa- 
tive.]— The administrator of a husband who sur- 
vived his wife, & died without taking out tid- 
ministration ^ of her effects, cannot recover her 
ohoses in action. For tliat purpose administration 
must be taken out to the wife. — Beti's v, Kimfi'on 
(1831), 2 B. & Ad, 273 ; 9 L. J. O. S. K. B. 192 ; 
100 E. R. 1144. 

Annoiationa : — ^Refd. Hiobards r. Richards (1831). 2 B & 
V. Lager (1831), 9 L. J. O. S. K.’ B, 

196 ; A.;;G^. ParUni^n (1864), 8 H. & C. 198. Mentd. 

Fleet t). Perrins (1809), L. H. 4 Q. B. 500. ® 


3709. .] — ^Where there was a 

fund in ct. standing to the separate account of a 
married woman, whose husband survived her, & 
died before administering to her estate, the fund 
was ordered to be paid to the wife’s legal personal 
representative, although such representative had 
not also obtained administration to the husband’s 
estate. — G utteridge v . Stilwbll (1833), 1 My. 
& K. 486 ; 39 E. R. 765. 

Annotations Loy v. Duckett (1841), Cr. & Ph. 

305 ; Partington r. A.-G. (1869), L. R. 4 H. L. 100. 

M. Death of Party to Action. 

(a) In General, 

See, generally, R. S. 0., Ord. 17. 

Death of party before Judgment.] — See Pracjtice. 

Death of party while appeal pending.] — See 
Practice. 

(h) Payment oui of Court. 

3710. Effect of abatement of action — Payment 
into court without denial of liability — Death of 
defendant.] — In an action of libel deft, paid money 
into ct. in satisfaction of the claim, without 
denying liability. Pltf. did not take the money 
out of ct. & proceeded with the action. The action 
being yet untried, deft, died & the action therefore 
abated. Deft.’s exors. thereupon applied for an 
order that the money in ct. should be paid out to 
them : — Held : their application should be refused 
& the money paid out to pltf. — Brown v. Feeney, 
[1906] 1 K. B. 563 ; 75 L. J. K. B. 494 ; 94 L. T. 
460 ; 54 W. R. 445 ; 22 T. L. R. 393 ; 50 Sol. Jo. 
358, C. A. 

Annotaliona : — Apld. Maxwell t). Wolseley, [1907] 1 K. B. 

274. Consd. dbiverton r. Ede, [1921] 2 K. B. 30. Refd. 

Macjonochie v. Maoonochio, Moconochlo v. Maconochie & 

Blake, [1910] P. 326. 

3711. Death of plaintiff.] — In an 

action of libel deft, pleaded an apology & payment 
of money into ct. Pltf. did not take the money 
out of ct. ; & he died before the action came on 
for trial. An order was made by a judge at 
chambers iliat the money should b(^ paid out to 
the exor. of pltf. On appeal : — Held : the judge 
had power in his discretion to make the order. — 
Maxwell v. Wolsei.ey (Viscount), fl907] 1 
K. B. 274 ; 76 L. J. K. B. 163 ; 96 L. T. 4 ; 23 
T. L. R. 157 ; 51 Sol. Jo. 130, C. A. 

(c) ]\1 atrimonial Proceedings. 

See Husband &; Wife. 

(d) Costs. 

See Attorneys & Solicit/ors Act, 1870 (c. 28), s* 19 ; 
R. S. (J., Ord. 17, rr. 1-10. 

Costs payable In respect of criminal information.] 
— See Criminal Law, Vol. XV., p. 615, No. 6442. 

In ecclesiastical courts.] — See Ecclesiastical 
Law, Vol. XIX., p. 335, Nos. 1467-1469. 

N. Trust Estates. 

See Trusts & Trustees. 

O. Mortgage Estates. 

See Mortgage. 


Richards (1881), 2 B. & SUB-SBCT. 3. — ^BANKRUPTCY OP REPRESENTATIVE. 

196; A.-G. 5.™aSiSton^864), &‘c^’l98.^’£nfd' Bankruptcy generally, see Bankruptcy, Vols. 

Fleet V. Perrins (1869), L. R. 4 Q. B. 500. mvuiu. ^ ^ 

^od in Apr. 1901 : i out of the moneys in ct. the value of i (1902), 22 C. L. T. 300 ; 4 O. L. R. 

-—Held : the admiutetrator of the the widow's dower, computed according 506 ; 1 O. W. R. 464. — CAN. 

widow's estate was enUUed to receive I to the annuity taSlf£.-^e PKxnr i ” 
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3712. Goods in possession of bankrupt — Person 
entitled to take out administration — Consent of 
“ true owner.**] — ^Where a person, entitled to take 
out letters of administration, ne^ected to do so, 
but remained in possession of the goods of in- 
testate, & being so in possession, became bkpt., & 
a creditor of intestate, afterwards took out letters 
of administration, & claimed the goods from the 
assignees : — Held : these goods were within 21 
Jac. 1, c. 19, being property in the possession, 
order, &; disposition of bkpt., with the consent of 
the true owner, & the assignees were therefore 
entitled to them. — Pox v, Fisher (1819), 3 B. & 
Aid. 135 ; 106 E. K. 612. 

Annotations : — Consd. Cooper r. De Taetot (1833), 2 Moo. & 

S. 714. Apld. Re Thomas, Ex p. Thomas (1842), 3 Mont. 

D. & De U. 40. Conid. Kitchen v. Ibbctson (1873), 

L. H. 17 Eq. 46. Meiltd. Re MarshaU, Rt Marshall 

(1846), De G. 273. 

3713. .] — An innkeeper, who 

was a widow, having died intestate, two of her 
children, a son & daughter, took possession of her 
furniture & stock-in-trade, ite carried on lier 
business in their own names for two years afU»r 
her deatli, during which time they paid her 
funeral expenses some of lier debts, but without 
taking out administration to lier estate, A:-, at the 
end of that time, became bkpts., the daughter 
having a few months previously retired fmin the 
business, sold her share of it to the son. Another 
of the children then took out administration to 
intestate, & claimed that j)art of her furniture &, 
stock-in-trade which still l^*mained in specks: — 
Held : it belonged to tliti iissigne(‘s, as having been 
in the order A; disposition of the son at. the time of 
his bkpey. — Re Thomas (1842), 1 l*h. 159; 12 
L. J. t'h. 59 ; 41 K. H. 591 ; stib norn. Re Thomas, 
Ex p, Thomas, 3 Mont. D. A De G. 49 ; 0 Jur. 
979, L. C. 

Annotation: — Mentd. He Marshall, Re Marshall (1816), 

Do G. 273. 

3714. Retention of possession by adminis* 

tratrix — With consent of creditors.) — The holders 
lor value of an unregistered bill of sale of (!(»rt4un 
goods supplied t/) an innkeeper for use in his 
business allowed them to remain in the luinds of 
his administratrix afG*r his death. Shti con- 
tinued the business A I’emained in posst*ssion of t he 
goods for lifteen inoTdJis after taking out letters 
of administration to iiirri, at the? end of which time 
she b(‘came bkpt. : — Held : (1) tlie goods were in 
tiie order A disposition of bkpt. with the constmt 
of the true owners ; (2) independently of tht; bill 
of sale t he lapse of more than a year, during which 
the goods were in the hands of the administratrix 
A U8c‘d by her for the purposcjs of her business, 
preclud(‘d any claim as against her creditc^rs by 
the creditors of the estate of which she was ad- 
ministratrix. — K itchen v. Ibbetson (1873), L. K. 
17 Eq. 46 ; 43 L. J. Ch. 52 ; 29 L. T. 450 ; 38 
J. P. 212 ; 22 W. R. 68. 

3715. Business carried on by bankrupt — With 
consent of creditors — ^Effect of lapse of time.] — 
Kitchen r. Ibbetson, No. 3714, ante. 

3716. Property earmarked as trust pro- 

perty.] — A., who at the time of his death in 1867 
was carrying on the business of a farmer, gave his 
residuary personal estate to his widow A a co- 
trustee upon trust to permit his widow to have the 
use A enjoyment of his household furniture, A the , 
dividends, interest, A annual income A produce t 


of his other residuary estate for life, A then upon 
trusts in favour of testator’s two sons. Testator’s 
residuary estate consisted almost entirely of the 
household furniture A farm stock, A the widow, 
with the consent of her co-trustee, carried on the 
business of the farm. 8hc took a new lease of the 
farm in her own name, A painted her own name 
upon tlie carts ; but the financial part of the 
business was carried on tlirough a joint banking 
account opened in the names of ** the oxors. of 
the late A.” In 1870, the widow presented her 
petition for liquidation. All the property in her 
ossession consisted of the furniture A farm stock 
equeathed by testator, or of stock which had 
replaced the original stock in the onlinary course 
of business. Upon being sold it realised a sum of 
£2,063 15». 6d., with produce estimated at £250 
still to be realised. Testator’s residuary account 
had beem passed at £1,917 7.'?. 6d. : — Held: the 
farming stock in the hands of tln^ widow was well 
earmarked as trust property, A only the life 
int>er(^st of ilie widow in the pmceeds of the 
rt‘alisaf;ion passt*d to the trusU^es in tlie liquidation. 
— Re Anslow, Ex p, Bahbeu (1880), 42 L. T. 411 ; 
28 \V. R. 522. 

3717. .] — Testator dlr<?cted liis debts 

to bo paid, A gave the Wisidue of his esUite to his 
w'ife, whom he lippoinUnl extrix. Tlie widow 
proved the will, paid some of the dtdds, A for 
four years carried on, osUmsibly on her own 
account, liei* late husband’s business. At the end 
of that pi‘riod shti married a second husband, who 
sliortly aftc^rwards became bkpt. Th(*ni were 
then creditors of t^^stator still unsatisfied, who had 
been throughout awai*o of the widow’s dealings 
in ivlation U) th(5 buHiness : — Held: they had no 
iiiUqvst in the stock A propi^rty of the business as 
against the trustee in bkpey . — Re Ex p, 

Andhewh (1876), 4 (^h. D. 509 ; 46 L. J. Bey, 23 ; 
25 W. R. 382. 

3718. Forfeiture of lease — Bankruptcy of 

executor of lessee.] — A lease contained a pro vis* » 
tliat if the lessees his exor., administrator or 
assign, sliould becomes bkpt. or insolveqit, it should 
det.(irmine. lessees having elieid, his exor. 

becann* a bkpt. in his f)wn busirie^ss : —Held: the 
forfeiture accniesl A the j)re)vi8o was not to be 
liiiiiD'd to the ciisei whe^re tlie e‘Xor. shenilel carry 
em the busine*ss of tb(i le'8S(M> A b(‘Come; bkpt. in 
tliat character. -Doe d. Uridgman v , David 
(1834), 1 (Jr. M. A R. 495 ; 5 Tyr. 125 ; 4 L. J. Ex. 
10 ; 149 E. R. 1137 ; previous proceedings^ sidt nnm. 
Doe d. Wildiamh v , Davies, 6 O. A 1*. 614. 
AntwUUions : — Mentd. IJayllH v. Do GroH (18.08), 31 L. T. O. M. 

21.0 : StovoriH v. (5e>i)p (1808), L. It. 4 Kxeh. 20 ; Ueireoy 

E»tato V. Stcigejr, 11890] 2 Q. B. 79. 

.] — See, generally, LANDWmn A Tenant. 

3719. Proceedings by representative —Not sup- 
ported by co-representatives — Whether maintain- 
able.] — Re Tallerman, Joseph v. 3’allerman, 
(1886J W. N. 125. 


Sect. 2.— REAL ESTATE. 

Sub-sect. 1. — In General. 

3720. Deceased must have Interest— Before 
representatives take Interest.] — Anon, (1587), 
Gouldsb. 64 ; 75 E. R. 097. 


PART III. SECrr. 2, SUB-SECT. 1. 
d. Under Real Estates of Intestates 
IHstribution Act, 1862 (.Vo. 20).}— 26 
Viet., No. 20 (Colonial Act), s. 1, 
provided that all land which by oiiera- 


tlon of law would, upon the death of 
the owner InteHtatc, pass to hh^ heir, 
should paH8 to, A be vontod in, bin 
porHonal representative in like manner 
as chatU^Uf real : — Held : the Act 
introduced a new rule of euccesHion 


to real eBtate, which in casern of In- 
tcMtocy Hhould bo admlnfHterod a« 
cbattelH real. — Wkn-hvorth v. Htm- 
lilKKY (1886), 55 L. J. P. C. 66. — AU8. 

0 . Wheiher realty converted into 

personalty . \ — The above Act does not 
X 2 
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Sect 2. — Bealesiaie: Suh-secls, 1 iSk 2, A. (a).] 

8721. Managing power over estate — Given to 
executor — ^Passes no interest.] — Pltf. took no in- 
terest in the land by the will, for the oversight & 


doing of his land shall be intended, but in right 
of the heir & to his use, because te^tor thought 
not his son of discretion & government, until the 
age of twenty-four years, & in the meantime 
appointed his exor. to oversee & order the land to 


operate to convert realty into person- 
alty . — Re Lyon’s Estatk (1900), 21 
N. S. W. L. II. 262.— AUS. 


f. Heir also personal repre- 

sentative — Whether heir-at-law within 
Statute of JHstrUmtions, «. .5.) — The 
exemption In Statute of Distributions, 
H. 5, does not apply to the case of the 
eldest son of the Intestate, who is also 
his personal r^resentativo, since, 
owinff to lieal Estate of Intestates 
Distribution Act, 1862, the land of 
the intestate is now held by his personal 
representative on trust for bis next of 
kin. Such ** heir trustee ** cannot be 
reerarded as ” heir-at-law ** within 
sect. 5. — Coleman v. Lake (1903), 
3 S. n. N. S. W. 603 ; 20 N. S. W. W. N. 
191.— A US. 


g. Effect of rule that heir traced 

by descent from purchaser .] — The rule 
of succession lintiosed by Heal Estate 
of IiitcstatoB Distribution Act, 1862, 
applies to all cases where the owner of 
land dies intestate, & is not excluded 
by reason of the fact that the heir-at- 
law of intestate Is traced by descent 
from the purchaser . — lie Heaiile 
(1903), 3 H. n. N. S. W. 406 ; 20 
N. S. W. W. N. 189.— A US. 


h. Adverse possession of intestate — 
Possession continued by next of kin — 
ijetiers of administration taken out .] — 
Whore a person dies Intestate haviugr 
been In adverse possession of land for 
less than twenty years his next of kin 
•cannot continue the possession so as 
to comnloto the twenty years even 
though ho was on the land at the time 
of interstate’s death, 8c remained there 
with the object of continuing such 
possession 8c afterwards took out 
lettiCrs of adaiiuistretion.— /i{r Winter 
(1893). 14 N. 8. W. Ji. H. 389 ; 10 
N. B. W. W. N. 116.— AUS. 


k. Riaht to reyistration as proprietor 
— Transfer of Jjind Aei. 1890 — Claim 
by administrator of afiministralor.] — The 
administratrix of an adininistnitrlx is 
not entitled to bo rtiglstored as pro- 
prietor of land belonging to the original 
intestate. The iidinlnlstratrlx ot an 
administratrix clulming to bo entitled 
to bo registered os proprietor of land 
belonging to the original inUrstute is 
entitled to proceed under Transfer of 
Land Act, 1890 (No. 1149), s. 209, & to 
call upon the Uegistrar to HubHt4intiuto 
the grotirulH of his refusal to register. — 
Re O’OoNNOH (1899), 24 V. L. U. 896. 
— AUS. 

j, .idministration cf* Probate 

Act, 1890.] — Real est^ato ot a deocasod 
owner, to whose will or estate there 
has been grant of probate or letters 
of administration, thereaftycr vests In 
hla ropreHenttt.Uvo for the time being 
&, thorofure, it vesta in the exor. of 
an exor., but not in the exor. of an 
administrator. Only the reprc'seuta- 
tlve of a person, who was registered 
in bis own right as proprietor of an 
estate In land under Transfer of Land 
Act, 1890, is entitled to bo registered 
under s. 193 of that Act 8: Adminis- 
tration 8c i*robate Act, 1890, s. 12. 
The exor. of a person who was roistered 
os exor. of a deoeased proprietor is 
not entitled to be registered unless 
be shows that the first exor. was the 
solo exor. or that any other exor. of 
such deoeased proprietor predeeeased 
appot., or did not appear after oitatlun, 
or renounced probate. The exor. of 
a person who was re^stered as adminis- 
trator of a deoeased proprietor is not 
entitled to be repstered. — R. v, 
’riTLKS KEOISTRAH, Et p. MaDDOCK, 
Et p. Miller, 11915] V, L. R. 152.— 
AUS. 

m. ConHngenl remainders — Estate to 


support — WillSt Probate db Administra- 
tion Acit 1898.} — The statutory legal 
estate, vested In exors. by Wills, Pro- 
bate 8c Administration Act, 1898, 
8 . 44, is sufficient to support contingent 
remainders created by the testator’s 
will, even when the devisees ai*e In 
form legal devisees. — Re Bkavis, 
Beavis V. Bbavxs (1906), 7 S. K. 
N. S. W. 66.— AUS. 

n. Real Property Act, 

1886.] — The rule that contingent re- 
mainders must have a particular estate 
of freehold to suppoit them has no 
application to land under Real Pro- 
perty Act, 1 886, which upon the death 
of the registered proprietor becomes 
at once vested in his exors. or adminis- 
trators by virtue of ss. 175, 178, 179 
of that Act. — Re Campion, [1908] 
S. A. L. R. 1.— AUS. 

o. Under Prdf}ate Act, 1890, ss. 
15, 20.]- -The intention of Probate 
Act, 1890, 88 . 15, 20, was to place real 
8c personal estate upon the same 
footing as regards actions for the 
recovery of debts due by testator. — 
Union Bank of Australia v. HAitui- 
SON, Jones 8c Devlin, Ltd. (1910), 
11 C. L. R. 492.— AUS. 

p. Real estate held in autre droit.] — 
Real estate held in autre droit does 
not. on the holder’s death, vest, 
under Administration 8c Probate Act, 
1890, 8 . 6, in his exor., as such, nor in 
his administrator. — H. v. Titles Reuis- 
TRAR, Ex p. MaOOOCK, Ex p. MILLER, 

1 1915] V. L. U. 152.— AUS. 

q. Deceased holding under defective 
title — Acts of representative to support 
tiUe — Tienefit of.] — The acts of a near 
relative 8c personal representative of 
a deceased person done on behalf of 
his minor children 8: heirs upon 8c in 
regard to land which was claimed by 
deuoasod, but under a defoctivo title, 
will enure to the benefit of such heirs, to 
show posscHsiuii in them, os against a 
more wrongdoer.- Hadden v. White 
(1845), 4 N.B.R.(2 Kerr) 034.— CAN. 

r. Direction to sell — To pay debts 
—Estate, of cxccwior. J-Whei-e U?Btutor 
directs his exors., os soon as con- 
venient, to make sale to the best 
advantage of his e8t4iU*, first for the 
payment of his debts, 8c then to divide 
the surjilus proceeds among his children 
the exor. takes no osta-to but merely a 
nuked power l-o stdl, th<5 fee in the 
mean time descending to the children. 
— (JRKOOKY V. Connolly (1850), 7 
U. C. R. 500.— CAN. 


miiilstrators of R., sued dofts., exon 
of M., on their eoveiiauts for seisii 
in their own right oontaiuod iu i 
conveyance of laud by them to R 
It appeared that defts.' only claim t 
the laud was as exors., under a powe 
to sell for payment of debts, oontainei 
in M.’s will i—HeUi : (1) if the powe 
was well exorcised the estate passe* 
to R. s heir, who must sue on th 
covenant, not pltfs. ; (2) there woul* 
be a breach of the covenant, dofte 
not being seised, for which, howevoi 
only nominal damages would b 
recoverable. — Macdouuall r. Mac 
DONKLL (1855). 6 C. P. 356.— CAN. 

L.— — , Executors not actin 

— Right of administrator with wii 
annMsd.} — B. bequeathed to his wif 
the laud iu question to bo at her die 
posai, if agK'eabie to the exors., c 
whom she was not one, so long as sh 
remained a widow, adding, 1 wisi 
Sc desire the farm to be sold for th 
discharge of my debts.” He the: 
directed that his two eldost sons shoui 
have the property when they came c 
age. after his wife’s death, if she shoui 


remain a widow. Sc if she should marry 
they were to come into possession 
when of age. Sc that these two sons 
were to pay to tho other children a 
proportion equal to their part of the 
property, adding, ” all the above to be 
done to the wishes of the exors.” 
None of the exors. proved or acted, 
8c In 1851 letters of administration, 
with the will annexed, were grranted 
to the widow, who in the same year 
conveyed to deft., describing herself 
in the deed as ” sole devisee, with 
power of sale for purposes set forth, 
under the will of,*^ etc. She married 
again about 1853. This sale she swore 
was made in order to pay testator’s 
debts, 8c the purchase -money was so 
applied ; — Ilela : the sale directed by 
the will being for the payment of debts, 
the power to sell was vested by 
implication iu the exors., 8c she did 
not take it as administratrix. — 
Banting v. Gummerson (1865), 24 
U. C. R. 287.— CAN. 


proving will — Power to make good title. 
— Testator by his will directed that 
his debts should be paid 8c that his 
property, which included real estate, 
should bo sold by his exors. One of 
the 0 X 01 * 8 . alone proved tho will, the 
other having renounced probate : — 
field : tho acting exor. could make a 
good title to the real estate, 8c that he 
had power to sell 8c convey it . — Re 
Fisher (1884), 13 L. R. Ir. 546.— IR. 


b. Whether approval of court 

or guardian required .] — Whore a will 
devised lands to tho exors. on trust 
to sell same : — Held : the case was not 
within Devolution of Estates Acts, 
8. 8, 8c the approval of tho official 
guardian or an order of tho ct. was not 
nooessary to a sale . — Re Booth’s 
Trusts (1888), 16 O. R. 429.— CAN. 


Iitle to freehold involved .] — In eject- 
ment where tho title to the frc^ehold 
is involved the administrator of 
deceased pltf. is not entitled to revive 
the action. — Henry r. McNeil (1858). 
2 Thom. 337. — CAN. 


One h. mortgaged land in foe to A. 
with a proviso for possession until 
default. Upon his death his heirs - 
at-law brought ejectment to recover 
possession from a tenant, no default 
having been made iu tho mtge. : — 
Held: the proviso would eutiUo the 
mtgor. to bring ejectment but that the 
right of action dosoended to the exors. 
8c not to tho heirs. — Ford v. Jones 
(1862), 12 C. P. 368.— CAN. 

e. Right to receive rent .] — An exor. 
or administrator has no right as such 
to receive tho rents of real estate. 
As to them he is merely an inter- 
meddler, Sc will not bo entitled to any 
oommission thereon. — Dago r. Daoq 
(1878), 25 Gr. 542.— CAN. 

aa. Under Devolution of Estates Act. 
1887, c. 108.J— On a 4le of hmds 
tho purchaser objected to the title 
ou the ground that the title being 
deduced through the devisee of a 
person who had died siuoe the ooming 
into force of tho Devolution of Estates 
Act, R. S. O. 1887, c. 108, the legal 
estate was outstanding in the executor 
of such person. It appeared that all 

debts of testator had been paid : 

Held: under Devolution of Estates 
Act the legal estate in deceased’s 
land vested in his legal personal 
representative, & the beneficial owner 
whether the debts of the deoeaM 
were paid or not, ootild make a good 
title without a conveyance from the 
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the profits of the heir tliat wanted discretion 
{per Cuiu). — Carpenter v. Collins (1605), 1 
Brownl. 88 ; Moore, K. B. 774 ; Yelv. 73 ; 123 
E. B. 683. 

AnmftaJtion: — ^Mentd. Pinhom v, Soiistor (1853), 8 Exoh. 
763. 

Executor as tenant for life — Under Settled Land 
Act, 1882 (c. 38).] — See Settlements. 


Sub-sect. 2. — In case op Persons dying before 
1898. 

A, Where Testator directs Realty to he sold, 

(a) In General, 

See 21 Hen. 8, c. 4. 

3722. Common law power of sale.] — Anon. 
(1502), KeU. 40 ; 72 E. R. 198. 

3723. .] — Ward t*. Devon (1805), cited in i 

11 Sim. p. 160 ; 9 L. J. Ch. 308, n. ; 59 E. R. 835. ‘ 
Annotations: — Folld. Forbes r. Peacock (1840), 11 Sim. 

152 ; Curtis v. Fulbrook (1849), 8 Hare, 25. Consd. 

Doe d. Jones v, Htnrhos (1851), (J Exch. 223. Refd. 

Forbes v, Poaoook (1843), 12 Sim. 528. 

.1—See, ah<o. Nos. 3731, 3710, 3733, post. 

3724. Consent of third party required — 

Death of party — Power determined.]— Devise that 
exors. shall sell with the assent of A. ; if A. die 
before assent, the power of the exors. is detfTmined. 
— Danne V, Annas & Johnson (1561), 2 Dyer, 
219a; 73 E. R. 481 ; sxd) nom. Anon., Dal. 45. 

3725. Bare power — Carrying no interest in 

land.] — A devise to his wife for life, & after her 
decease the lands to be sold by his exors., is a 
naked authority not coupled with any int<irti8t & 
survives on the death of one of them, but he 
cannot sell till the death of the ti*nant for lif<». — 
Houbll V. Barnpis (1634), Cvo, (^ar. 382 ; 79 
E, R. 933. 

Annotations : — Consd. Brassey t>. Chalmers, Sc^acombo v, 

Holmo (1853), 4 Do G. M. & G. 528. Mentd. Grange r. 

Tiviuer (1665), O’Bndg. 107; BcU v, Holtby (1873), 

L. R. 15 Eq. 178. 

3726. .] — Devise that exors. 

shall & may absolutely sell, mtge., or otherwises 
dispose of his freehold estate, for the iiayment of 
testator’s debts, legacies, funeral expenses, as 
his leasehold estate, should not be sufllcient to 
discharge, is only a power to sell, & no estato 
passes to the exors. — Lancaster v. Thornton 
(1760), 2 Burr. 1027 ; 97 E. R. 689. 

3727. .] — Devise of freehold to 

testator’s wife, during her life ; &, after her de- 
cease, “ my will is that my said freehold,” ” shall 
be then sold by my exors. in trust,” parties before 
named, ” & all the money to be equally divided 
between all my children or their heirs,” ” by my 
exors.” : — Held : the exors. took a power, not a 
legal estate. — D oe d. IIampton v, 8h otter (1838), 

8 Ad. & El. 905 ; 1 Per. & Dav. 124 ; 1 Will. 
WoU. & H. 683 ; 8 L. J. Q. B. 152 ; 112 E. R. 
1081. 

A nnotation .'—Mentd. Richardson r. Harrison (1885), 16 

Q. B. D. 85. 


for the payment of his just debts, & gave directions 
as to the investing of the surplus, & paying the 
interest to his wife for life, &; as to the mode of 
distributing the principal to his daughters after 
his death ; further ordered, that a particular 
farm sliould be carried on for the beneOt of his 
daughters, until the youngest arrived at tlio ago 
of twenty-one, when he directed the stock, etc., to 
be sold; & he appointed A. & D. his oxoi’s., “to 
see the W'ill & testament carried into efTect ” ; — 
Held : the exors. did not take the legal estate in 
the rt'alty. — Doe d. Jones r. liAiuiisoN (1843), 
13 L. J. Q. B. 97 ; 2 L. T. O. S. 207. 

3729. After death of tenant for life — No 

power until tenant dead.] — IIouellv. Barnes, No. 

j 3725, ante, 

3730. Whether affected by debts remaining 

unpaid.] — Testator, after directing all his just 
debts to be paid, k, beipieathing e(‘rt.am iu*rsunal 
estato to his wife for lift', devised a fr(»t*]»<»id house 
tt) lun* “ for her natural life, with liberty si‘11 it 
in cose a good offer is inad<*, & invest thc^ proet*eds 
of it in the £5 per cent, stock, for Jier benc'tlt 
during her lif(‘.” In a subs4*quent part of the w'ill 
he desired that, “at the death of his wife, the 
residue of his estaU‘ might then In* e<»IleeU‘(l, in- 
cluding t-h(‘ proceeds of tJ»e house* it lot*, if not 
previously sold, to be then disposenl (»f to good 
advantage, to bo dividtul iis follow’s,” etc. Ho 
appointed his wife, plt f., A'. f»ne (\, to be extrix. & 
exors. of his will. JMtf. A th(* widow pi*oved the 
will. (I, the oth(‘r <‘Xor., died in the lifetime of 
the widow'. AfU^r the death t)f tlu^ widow, pltf., 
the surviving c*xor., entered into a contraid with 
deft, for t he sale of the house : • i/cfd : wiiether 
there w'ercj or wert* not d(‘bt8 unpaid, & whether it 
was or was n(»t uncertain whether any debts 
remained unpaid, pltf. liad a power t-o 8t*ll & 
convt*y the h(»UHi^ in fc*e simple. 

Qu, : whether the widow could have sold the 
liouse in her lifetime, without th(» concurri'iice of 
the exors. - Fuubkh v, 1*ka( oc k (1843), IV M. & W. 
630 ; 12 L. J. Ex. 460 ; 1 L. T. O. S. 233 ; 152 
E. R. 957 ; snhsnptent proceedingsy 12 Him. 528 ; 
(1846), 1 Ph. 717, L. (’. 

Annotation: — Mentd. U. r. Burgiiio (1854), 23 L. T. O. 8. 

155. 

3731 . Whether implied Proceeds passing through 
hands of executors.! -Exors. have only power to s«il 
real estate where expressly giv«!n or necessarily to 
be implic*d from tluj produce being to pass through 
their hands in tJie execution of their olllce. — 

V, WiLTHHiRK (1819), 4 Madd. 44 ; 56 

E. R. 625. 

AnnotationH : — Folld. Patton r. Itiinilall (1820), 1 Jac. W, 

180. Consd. Forbes v. P(JttCf>ok (1843), 12 Him. 52H. 

H.F. CnrtiH v. Fulbr(»ok (1840), K Huiv, 25. Folld. 

Robinson r, I^owuUjr (18.54), 17 Boav. 502. Mentd. 

Allum V. Fryer (1842), 3 Q. B. 442. 

3732. .J ™ PAITON V, Randall, No. 3740, 

post, 

3733. .] — A general devise & bequest of 

testator’s real & i)ci*8onal estato to A. for life, & 
aftor the decease of A., a devise of c<.*rtain copy- 


01^0, .J — x^eviour, uy iius wiJi, j Jiuiu.» iaj xj., w a --- 

appointed & ordered all his real estote to be sold I B., the cojjyhohls should bc^ sold, with a gift of 


legal personal representative. — Maktin 
r. Maoek (1891), 18 a. R. 384.— CAN. 

r. Trespass — Highl to bring action.} 
— Even w'here one of the next of kin 
has entered thirteen years before 
the trespass complained of w'as com* 
mittod. Sc bold possession undf'r a 
partition verbally made of the loctts 
\n quo, this does not constituto the 
right to sue fur trespass, the action 
most be taken in the name of the 
administrator. — Webbeev. Mansfield 
(1873), 6 Nfld. L. R. 513.— NFLD. 


h. Administration Act, 1879 — 
Wticiher realty converted into personalty. 1 
— Administration Act, 1879, has not 
abolished tor all purposes the distinc- 
tion ls.‘twecn real & personal estate. — 
.Staples v. Joseph (1883), 2 N. Z. L. It. 
21 (S. C.).— N.Z. 

k. Dealfi of testator before 

passing of Act — ftight to bring actum 
after Act .] — The right of action with 
regard tf> real estate belonging to a 
person who died before the coming 
into operation of Administration Act, 


1879, remains in his helr-at law or 
devisee, & does not pass to bis aditiinls- 
traUir. — .Saundkhs v. (Jaiiot (1885), 
4 N. Z. L. Jt. C. A. 19.— N.Z. 

I. Posiiiim of representative- Holding 
as registered proprietor .} — An exor. or 
admin iHlraUir. regisUjrcd proprietor of 
land by traiiMinlsHlon, takes Sc holds 
same with the same title Sc subject to 
the same equities Sc obligations as did 
the person whose representative ho Is. 
— Kishick V. Black (1892), 10 N. /,. 
L. R. 519.— N.Z. 
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the moneys arising by such sale amongst persons 
of certain classes who should be living at the death 
of B.| share & share alike : — Held : to create a 
power of sale of the copyholds, by implication, 
m the exors. of testator. 

Semhle : apart from the power of sale, the exors. 
would not be necessary parties on the mere ground 
that the copyhold estate is by statute made assets 
to be administered in equity for the payment of 
debts. — Curtis v, Fulbbook (1849), 8 Hare, 25, 
278 ; 19 L. J. Ch. 66 ; 14 L. T. O. S. 414 ; 13 
Jur. 1044 ; 68 E. li. 259. 

3734. Refusal of administration — By one of 
several executors — Cannot become purchaser of 
estate.] — Anon. (1535), Beni. 14; 73 E. R. 941. 

3735. Death of executor — Survivorship to co- 
executors.] — Houell V. Barnes, No. 3725, ante, 

3736. .] — Forbes v. Peacock, No. 

.3730, ante, 

3737. Action by beneficiaries — Against 

heir-at-law.] — Lands were devised to the feme for 
life, afterwards to be sold by the exor. for younger 
children’s portions ; the exor. dies, the feme dies ; 
the younger cliildren prefer their bill against the 
heir ; he demurs, because but an authority in 
the exor., which is dead with them ; but the 
demurrer was overruled. — Oarfoot v. Garfoot 
(1603), 1 Cas. in (^h. 35 ; I'reem. Ch. 170 ; 22 
E. R. 081. 

3738. Sale directed for payment of portions — 
Death of portioner before sale — Conversion of 
property to personalty.] — Lands devised to be sold 
for payment of portions, one of the children dies 
after the portion becomes due, & before the land 
sold, the administrator is entitled to the money. — 
Baktiiolemew V. Meredith (or Mooreiiead) 
(1084), 1 Vern. 270 ; 23 E. R. 408. 

Annotation : — Mentd. Hciity v . Wroy (1882), 21 Ch. D. 3.32. 

3739. Legal estate before & after sale — Before 

sale in heir — After sale in purchaser.] — Purchaser 
decreed to take a title under an obscure will, 
amounting to a power to sell : the legal estate not 
being given, descends to the heir till execution of 
the power ; & then passes to the vendee. — 

Warnkford V. Thompson (1797), 3 Ves. 613 ; 30 
E. R. 1132. 

3740. Power to sell in given event — Disapproval 
by beneficiaries of executors* management — 
Notification to executors.] — Direction for the sale, 
in a given event., of an estate devised by the will, 
without expressing by whom it was to be sold, 
does ^ not give a power of sale to the exors. by 
implication. 

Power of solo, in the event of two of testator’s 
children disapproving of the manner of managing 
his lands & houses, does not arise upon their 
notifying their opinion that the exors. are in- 
adequate to the management. 

On the death of testator the realty vested in all 
his children, it was not given to any other persons 
{per CuR.). — Patton v. Randall (1820), 1 Jac. & 
W. 189 ; 37 E. R. 347. 

.Annoea^otu .'-^Diltd. SisBons v, ChichcBter-ConstAble. 11916] 

8 Ch, 75. Befd. Ahum v. Fryer (1842), 3 Q, B. 442. 

3741. Several executors — Consent of all to sale — 
Whether necessary.] — Forbes v . Peacock, No. 
3730, ante, 

8742. Administration with will annexed — No 
power of sale.]— Clay &, Tetley, No. 3770, pcwl. 

Copyholds.]— Sub-sect. 2, D., peat, 

(6) No Specific Person directed to sell, 

3743. Power exercisable by executors — ^Distri- 
bution of proceeds of sale — Direction to executors.] 


ADJdlNISTRATORS. 

— ^A man devised his lands to his wife for life, & 
if he should not have any issue after the death of 
his wife, the lands should be sold, & the money 
distributed to three of his blood, & made his wife 
&, another his exors., & died. The exors. proved 
the will, the other exor. died, & the wife sold the 
lands. 

The sale was good, although it be not expressed 
in the wUl, by whom the lands should be sold, for 
the moneys coming of the sale are to be distributed 
by his exors., to persons certain, as legacies, & it 
appertains to exors. to pay the legacies, there- 
fore they shall sell (per Cur.). — ^Anon. (1574), 2 
Leon. 220 ; 74 E. B. 494. 

3744. .] — Testator after direct- 

ing all his just debts to be paid, gave his personal 
estate & a freehold house, of which he was seized 
in fee, to his wife for life, with liberty to sell it, 
in case a good offer should be made, & to invest 
the proceeds, in the funds, for her benefit during 
her life ; & he directed that, at his wife’s death, 
the house, if not previously sold, should be sold, 
but without saying by whom, &> that the proceeds, 
together with his personal estate, should be 
divided amongst the children of his brother &> 
sister : & he appointed his wife, his extrix., & 
requested F. & C., jointly with her, to become the 
exors. & trustees of his will. F, & testator’s 
widow, proved the will. C. died in the lifetime 
of F. & the widow, without having proved it. 
The widow died twenty-five years after testator : — 
Held : F. had power to sell the house, & to give 
a receipt for the purchase-money. — ^Forbes v. 
Peacock (1840), 11 Sim. 152 ; 9 L. J. Ch. 367 ; 
59 E. R. 832 ; svbseqmnt proceedings (1843), 12 
Sim. 628 ; (1846), 1 Ph. 717, L. C. 

Annotation : — Consd. Strouxhill v . Anstcy (1852), 1 De Q. M. 

& G. 635. 

3745 . ,] — Testator by his will 

appointed exors. & directed that his debts should 
be paid. He then gave & bequeathed all his real 
& personal estate, which included certain copy- 
hold hereditaments, to seven named persons, & 
directed that everything should be sold, without 
saying by whom, & divided among the seven per- 
sons. lie also directed that each of his exors. 
should receive the sum of £10 for his trouble. 
The exors. contracted to sell the copyhold heredita- 
ments to a purchaser, but the lord of the manor 
objected to the proposed conveyance by way of 
bargain & sale on the ground that they had no 
power of sale under the will : — Held: (1) the 
exors. had a power of sale by virtue of the charge 
of debts upon the copyholds which resulted from 
the direction that the debts should be paid ; 
(2) the exors. were the persons to sell by virtue 
of the direction that everything should be sold 
addressed, on construction, to them. — Sissons v, 
Chichester-Conbtable, [1916] 2 Ch. 75; 85 

L. J. Ch. 489 ; 114 L. T. 1163 ; 60 Sol. Jo. 605. 

3746. Direction to third parties.] — 

Power of sale vested in exors., where others are 
appointed to divide the proceeds. 

The exors. are not certainly to divide it, but it 
appears to me that these gentlemen named, are 
to superintend the division of the fund which the 
exors. are to constitute. The exors. may sell the 
estate, & join the produce with the stock, the 
two friends named by testatrix arc to see it 
divided (Sir L. Shad well, V.-O.). — Daniel v, 
Usticiie (1838), 2 Jur, 087. 

3747. .] — ^Testator devises all his real & 

^rsonal estate to be sold for payment of his 
debts, & appoints deft. exor. ; the personal 
estate not being sufficient, a biU brought by bond 
& note creditors of testator to be paid their 
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de man ds out of the real estate. The exor. can 
sell the same, as testator had given it generally to 
be sold, without directing who should sell. — 
Blatch V. WiiJ)ER (1738), 1 Atk. 420 : West 
temp. Hard. 322 ; 26 E. R. 267, L. C. 

;~Befd. White v. Vitty (1826). 2 Russ. 484. 

Ventd. Morris v, Olarksoo (1819). 3 Swau. 558. 


3748. .] — Testator directed his real & per- 

sonal property to be sold & divided amongst his 
sisters ; a power to the exors. to sell the real 
property was implied. — Tylden r. Hyde (1825), 2 
Sim. & St. 238 ; 57 E. R. 337. 

Annoiaiiona : — Consd. Siseonfl c. Cbichcsler-Constable, 11916] 
2 Ch. 75. Reid. Doe d. Jones r. Huffhos (1851). 20 
L. J. Ex. 148. 


3749. Not where realty not devised — To 

executors.] — ^Patton v, Randali., No. 3740, ante. 

3750. Vesting order by court.] — 

There being a direction in a will to sell real estate 
without naming the persons to sell, &; no devise 
of the real estate, it not being clear that there 
was a sufficient legal power of sale, implied, in the 
exor., or a sufficient charge of debts to enable him 
to convey the legal estate to a purchaser, the ct., 
at the hearing, directed a sale, declaring the heir- 
at-law, who was out of the jurisdiction, a trustee 
within the meaning of the Trustee Act, 1850 
(c. 00), & made a vesting order under sect. 0. — 
Hooper v. Struti’on (1804), 12 W. R. 307. 


(c) Inquiry hy Purchaser as to Application of 
Purchase- Money, 

Sec Sub-sect. 2, 0. (c), jwst. 


B, Where Really charged with Payment of Debts or 
Legacies, 

(a) Specific Charge, 
i. In General, 

3751. Devise to executors to pay debts & legacies 
— Estate taken by executors-- Chattei interest.) — 

Devise (jf lands to exoi*s. for the payment of debts 
Ac when they are paid U) A. for life, rc'tnainder in 
t ail ; the exors. liave but a chattel no freehold ; 
Ac the estate tail remains unexecuted Ac disjoined 
during the life of A. — Oordai/h (Use (1504), 
Oo. Eliz. 310; cited H Co. Rep. 00 a; 78 K. R. 500. 
Annotations: — Consd. Maiinintr’H Cjiho (U»()9), 8 Co. Rep. 
96 a ; JJaifshaw v. Spencer ( I 7-] H), ] Voh. Sen. 142 ; D<k) d. 
\\ bite V. Siiiiphon (18U4). 5 Ka.st, 102. FoUd. Acklund v. 
l*rintf (1841), 2 Man. & (1. 937. Refd. Standen v, Oxon 
University, Wbitton (1023), W. .I(j, 25 ; .lennet v, Cuules 
(1664), 1 Sid. 224 ; Roysor. ltos8l»ur<MJK:li (1853), Kay, 71 ; 
Spence V, SpenoAJ (1862), 12 C. R. N. S. 199. Msiltd. 
Leech v. C<ilc (1599). Cro. Eliz. 670 ; Simpson r. Southeruo 
(1614), 2 Hiilst. 273 ; Hooker r. Hooker (1733), 2 Barn. 
K. B. 379 ; Haitfh v. JafTwrar (1847), 16 M. & W. 525. 

3752. .] — A devise to exors. for 

payment of debts, Ac until they are paid, remainder 
over, gives the exors. but a chattel interest. But 
if such estate be given by grant or conveyance at 
common law, the law will adjudge it an estate of 
freehold. — M anning’s (Use (1000), 8 Co. Rep. 
94 b ; 77 E. R. 018. 

Annotations: — Refd. Y^oungr v. Holmes (1717), 1 Stra. 70. 
Mentd. Lampet’s Case (1612), 10 Co. Hep. 46 b : Price 
V, Almory (1612), Moore. K. B. 831 ; Roberts v, Itoberis 
(1613), 2 Bulst. 123 ; Biamfurd r. Biamford (1615), 3 
Bulst. 98; Haverhill v. Hare (1618), Cro. Jac. 510; 
Pills V, Brown (1621), i»alm. 131 ; Child v. Baylie (1623), 
Cro. Jac. 459 ; Gorinfir v, Bickerstaile (1633), Proem. Ch. 
163 ; Alford's Case (1662), O. Brid&r. App. 584 ; Bate v, 
Amherst (1662), T. Raym. 82 ; Jemmot v, Cooly (1665), 

1 Lev. 170; Burglfl v. Boixia (1674), 1 Mod. Rep. 114 ; 
Warman v. Seaman (1675), 1 Froem. Ch. 306 : Howard v, 
Norfolk (1682), 3 Cas. in Ch. 1 ; Smith v. Clever (1688), 

2 Vern. 69 ; Jerrnan v. Orchard (1694), Skin. 628 ; Ayres 
V. Falkland (1697). 1 Ld. Ilaym. 325 ; Bcattorgood v. 
Edge (1699), 12 Mod. Rep. 278 ; Gower v. Grosvenor 
(1740), 9 Mod. Rep. 249 ; Beauclork v. Dormer (1742), 
2 Atk. 308 ; Bagshaw v, Spenoer (1748), 1 Ves. Ben. 142 ; 
Cooper V. cfhitty Sc Blackiston (1766), 1 Burr. 20 : Good- 
title d. Hayward v, Whitby (1767), 1 Burr. 228 ; Haigh v, 
Jaggar (1847), 16 M. Sc W. 525 ; Johns v. Pink, [1900] 
1 Co. 296. 


3753. Estate in tee simple.] — 

Testator, after several bequests of personalty, & 
also after devising certain lands to G. devised as 
follows : “ Also, I give & bequeath unto G. & S. 
his wife, all my messuage, etc., at B. ; also, all 
my messuage, etc., in W. ; also, all & singular my 
goods, chattels, rights, credits, ready money, & 
personal estate, of what nature At kind soever as 
I shall die seised & possessed of, interested in, & 
entitled unto, after having thereout first paid & 
discharged all my just debts & funeral expenses. 
Also, subject to the payment thereout, all the 
aforesaid legacies ; &, 1 nominate G. to bo sole 
exor., whom 1 chai'go with the payment of all my 
just debts, funeral expenses, & legacies ” : — Held : 
by virtue of the personal charge, for payment of 
debts, etc., on G. in the latter clause of the devise, 
he took an estate in fee in the messuages, etc., in 
B. & W. — Doe d. Stevens r. Snkllino (1804), 
5 East. 87; 1 Smith, K. B. 313; 102 E. R. 
1002. 

Annotations : — Consd. Doo r. Clarko (1806). 2 Bos. 5c 
N. 11. 343 ; Doo d. WaiUH r. Garliok (1845), 14 M. & W. 
698 ; Matthews r. WiiulrosH (1856), 2 K. 5c .1. 406. Refd. 
Gully r. KxoU^r (Bp.) (1827), 4 Bing. 290 ; Dou d. Clarko 
V, Clarko (1832), 1 Or. 5c M. 39. 


J — Tc»sUiU)r devised that 
his debts & funeral expenses slioiild be |>aid by his 
exor. He then bequeathed two annuities, & gave 
live shillings to his heir-at-law ; Ac then followed 
these words ; “1 a])point B. my whole Ac sole 
exor. of all my houses Ai land situate at E.” ; — 
J/cld : an (‘state in fi*c* passi'd hy t his devist* to P. — 
Doe d. PuArr v. BiiArr (1837), 0 Ad. A Kl. 180 ; 
I Nev. A: 1*. K. B. 300 ; Will. Woll. A- Dav. 113 ; 
0 L. J. Iv. B. 101 ; 112 E. It. 08. 

3755, Sale by executor- Joinder of heir.] — 

S, seized in f(‘e d»‘viHeH the lands t-o his (!Xors. to 
8(dl, A pay debts. TIu^ heir shall Ixs eompidled 
to join in the sale.- Bowi.E v. Green (1(175), 1 
(Us. in Ch, 202 ; 22 K. R. 701. 


personal estate' to pay debts, th«' personal estate 
fell short ; - IJcld : tin' lieir-at-Iaw shall join with 
Uuj exors. in Uu* sale of th(5 real estate*.— Sm UBS 
V. Stubbs (1070), (Us. temp, Kineh, 415; 23 

E. R. 227. 


Heir an infant.] - 

are devised to be sold for peiyinent of elebta. The 
lands may be; deHireed to be sold witliout giving the 
heir, who is an infant, a day to show cause, when 
he comes of age. Otherwise if hej is de*e;ree'd to 
join in the sale. — Cooke v, 1*aksonh (1701), 2 
Vern. 420 ; 1 Eq, (Us. Abr. 280, pi. 4 ; Brec. Ch. 
184 ; 23 E. R. 87.5. 

Annotations : — Mentd. Grylo v. Giylo (1741), 2 Atk. 177 ; 
ElllH V, Smith (1754), 1 Vch. 11. 


3758 , Not to executor renouncing 

probate.] — Anon. (15li0), Be-nl. li ; 73 K. R. 041. 

3759. Realty expressed to be charged — Interest 
of executor — Estate in fee.] — A. devised his real & 
personal estates to iiis wife for life, A directed 
part of the pe^rsonalty to be sold aftejr hie wife’s 
death by the exor., A divided between (J., D., E., P., 
AG.; he then gave two annuities to 11. A 1. to be 
paid by his exors. out of his wliohi estate?, A to 
commence after his wife’s death ; A ho then 
devised “ the remainder of the profits, after his 
wife's death, A after the yearly payrnemts to the 
annuitants, out of his whole estate, to B., C. AD. 
equally, share A share alike ” : — Held : the exor. 
took a fee.— Dok d. Beezley v. Woodhouse 
(1790), 4 Term Rep. 89 ; 100 E. K. 910. 
Annotations Conid. FcnwJck v, Pottii (1866), 8 De G. M. & 

G. 506. Retd. Anthony v, lUs^ 2 Cr. R J. 75. 

Mentd. lie Wynch’d Trusts, Ex p. Wynch (1854), 5 

DC G. M. 5cG. 188. 
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Sect. 2. — Beal estate: Sub-sect, 2, B. (a) i. iS: n.> d: 
ih) i,] 

8760. Executors power of sale — Or mort- 

gage,] — testamentary charge of real estates with 
the payment of debts, generally, authorises a 
trustee, to whom, after imposing the charge, testa- 
tor has devised the estates upon trust for other 
persons, to sell or mtge, the estates charged, & 
exempts the purchaser or mtgee. from liability 
to see to the application of the purchase or mtge. 
money. — Ball v, Harris (1839), 4 My. & Cr. 264 ; 
8 L. J. Ch. 114 ; 3 Jur. 140 ; 41 E. R. 103, L. C. 
AnnotatUms : — Coiud. Gosling r. Carter (1845), 1 Coll. 644. 

Distd. Siroughill r. Anstcy (1852), 1 Do G. M. & G. 635. 

Contd* J(e Jones, Dutton v. Brookfield (1889), 59 L. J. Ch. 

31. Reid. Robinson v, Lowatcr (1854), 17 Beav. 592 ; 

Barrow v, Grilllth (1864), 5 New Rep. 6. 

3761, .] — An cxor. has no implied 

power to sell or mortgage land which descends to 
the heii* charged simj^liciter with the payment of 
debts. 


Therefore where testator, after charging all his 
real & x^^rsonal estate witli his debts, funeral 
testamentary expenses, & a certain legacy, devised 
the rents & profits of all his messuages & lands, 
excejjt his Bala hou8(is, to his wife, for life with 
remainder in fee to II. ; &- also bequeathed to his 
wife the whole of his i)ei-8onal estatti, & appointed 
her sole extrix. : — Held : the Bala houses 
descended to the heir, subject to a charge which 
(iould only be enforced in equity ; & the extrix. 
had no implied powH‘r to sell or mortgage them 
for the payment either of the debts, funeral or 
testamentary expenses, or legacy. — Doe d. Jones 
V, Hughes (1851), 6 Exch. 223; 20 L. J. Ex. 
148 ; 17 L. T. O. S. 5 ; 155 E. R. 623. 


J?mo/aeior?.« .--Folld. Walton r. Shalcroas (1853), 21 
1. G. 8. 154. Comd. UublnHon r. Lowator (1854), 
G* 272 ; Tanquoray-Wlllaunio & Landau 
Rcfd. Hodkinson v. Quinn (1860), 
Groctham v. Colion (1865), 34 Boav. 
615. Mentd. Wright v. Wiikin (1860), 2 B. & S. 232. 


3762. .] — Walton v, Shalcross 

(1853), 21 L. T. O. S. 1.54. 

3763. .] — Wrigley v, Sykes, No. 

3785, •post, 

3764. During lifetime of tenant for 

life.] — Testator, after charging his real estate with 
payment of debts, devised it to trustees upon 
trust for B. for life, & after her death to the. use 
of her appointees by will, & in defaidt of appoint- 
ment to the use of her rigiit heirs. The real 
estate was furth<;r charged with f:700 for C. : — 
Held : the trustees had power to sell the estate 
in the lifeiimti of B. before her appointees could 
be asceHained for tlie purpose of raising the charge. 
— Kidhforth r. Armstead (1856), 2 K. & J. 
333 ; 25 L. J. Ch. 237 •, 26 L. T. O. S. 323 ; 69 
E. R. 809 ; svb 7 io7h. Eitesford r. Armstead, 
4 W. R. 279. 


3765 . Devise to separate trustees to 

sell— Concurrence of executors.]—- Tlie concurrence 
of exors. having under a \vill un implied power of 
sale for payment of debts, is not necessary to a 
conveyance by a devisee in trust for sale under 
the same will. Where testator devised i-cal 
estate after his just debts etc. should be lii'st 
paid thereout, to trustees upon trust to sell after 
the decease of certain tenants for life : — Held : the 
implied jiower of sale given to the exors. did not 
make necessary their concurrence in the exercise 
by the trustees of their trust for sole. — Hodkinson 
r. Quinn (1860). 1 John. & H. 303 ; 30 L. J. Ch. 
118 ; 3 L. T. 804 ; 7 Jur. N. S. 65 ; 9 W. R. 197 : 
70 E. R. 763. 

8766. .] — Testator directed his debts 

to be paid by his cxtiix., & he devised his real 


estate to her for life, with power to mortgage it 
as far as should be needful for her maintenance &; 
comfort : — Held : the extrix. had no power of 
sale for payment of the debts. 

It is clearly established that, where there is a 
general charge of debts on the real estate, an exor. 
has power to sell it for that purpose, & that the 
purchaser is not bound to see to the application 
of the purchase-money. 

Where testator gives a general direction that his 
debts shall be paid, this amounts to a charge of 
the debts generally upon the real estate, at least 
where the real estate is afterwards disposed of by 
the will. But an exception obtains, where the 
direction that the debts shall be paid is coupled 
with a direction that they must be paid by the 
exor. In that case it is assumed that testator 
meant that the debts should be paid only out of 
the property which by law passes to the exor. — 
Cook v. Dawson (1861), 29 Beav. 123 ; 30 

L. J. Ch. 311 ; 3 L. T. 801 ; 7 Jur. N. S. 130 ; 9 
W. R. 305 ; 54 E. R. 573 ; affd>* 3 De G. F, & J. 127. 
Annotations : — ^Befd He Chawner’s Will (1869), L. H. 8 Eq. 

569 ; lie Bailey. Bailey v. Bailey (1879), 12 Ch. D. 268. 

3767. Whole realty sold — For sum 

much In excess of debt.] — Be Ocock, Palmer v. 
Anderson (1896), 40 Sol. Jo. 210. 

Copyholds.] — See Sub-sect. 2, D., post, 

ii. Under Law of Property Amendment Act, 1859. 

See Law of Property Amendment Act, 1859 
(c. 35), ss. 16-18. 

3768. Power of sale — Of creditor — ^Devise in fee 
or in tail.] — ^A charge of a legacy on lands devised 
beneficially in fee or in tail does not give the 
exors. a power of sale . — Be Rebbeck, Bennett v, 
Rebbeck (1894), 63 L. J. Ch. 596 ; 71 L. T. 74 ; 42 
W. R. 473 ; 38 Sol. Jo. 399 ; 8 R. 376. 

Annotations .—Distd. He Henson, Chester v. Henson, [1908] 

2 Ch. 356. Befd. He Barrow-in-Furness Corpn. & Rawlin- 

son’s Contract, [1903] 1 Ch. 339. 

3769. Devise not taking effect 

on testator’s death.] — Testator appointed an ex- 
trix., charged his real estate with the payment of 
his debts & legacies, & devised his real estate in 
fee to his first son who should atta.iu the age of 
twenty-five. Thirteen years after testator's death 
his eldest son attained twenty-five: — Held: (1) 
the devise to the son was not a devise to any 
person in fee or in tail within Law of Property 
Amendment Act, 1859 (c. 35), s. 18 ; (2) that 
sect, did not apply, & under sect. 76 the extrix. 
had power to sell the real estate . — Be Barrow-in- 
PuRNEss Corpn. & Rawlinson’s Contract, 
[1903] 1 Ch. 339 ; 72 L. J. Ch. 233 ; 87 L. T. 724 ; 
61 W. R. 248. 

3770. Administrator with will annexed.] — 

Testator directed that his debts should be paid by 
his exors. thereinafter named, & in case his per- 
sonal estate should be insufficient, he charged liis 
real estate with the deficiency : & he appointed 
two persons his exors. Both the exors. renounced 
probate, & an administrator with the will annexed 
was appointed : — Held : the administrator with 
the wUl annexed had no power to sell the real 
estate, either under the terms of the will or by 
virtue of Law of Property Amendment Act, 1859 
(c. 35), s. 16 . — Be Clay & Tetley (1880), 16 
Ch. D. 3 ; 50 L. J. Ch. 164 ; 43 L. T. 402 ; 29 
W. R. 5, C. A. 

3771. Power to mortgage — Of executor — ^Devise 
by way of settlement.] — Sect. 18 of Law of Pro- 
perty Amendment Act, 1850 (c* 35), does not 
apply to a case where testator has devised his real 
estate, by way of settlement, to a person or persons 
for life with remainders over. The meaning of 
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that sect, is, that where testator has devised his 
whole estate & interest directly to A. or to A. & B., 
or any number of persons as tenants in common, 
or joint tenants in fee or in tail, so that the devisee 
or devisees can themselves moHgage the property, 
then the exors. are not to have the power. But 
where the estate is devised by way of settlement, 
so that there is no indi\idual or individu^s able 
to niake a title to a mtge., then that is a case to 
which sect. 16, whereby exors. are empowered to 
mortgage testator's real estate for payment of 
debts or legacies, was intended to apply. 

Testator, by his will, appointed certain persons 
therein named exors. & trustees thereof, after 
making certain specific devises & bequests, devised 
& bequeathed all the residue of liis real & per- 
sonal estate, subject to his debts, funeral 
testamentary expenses, & to the legacies therein- 
before bequeathed, unto & equally between his 
two sons for life, with remainders over. The 
exors. mortgaged a portion of the residuary rt'al 
estate : — Held : this was a case in which sect. 16 
was appli(!able, & the mtge. was a perfectly valid 
one. — Re Wilson, Pennington v. Payne (1886), 
54 L. T. 600 ; 84 W. K. 5P> ; 2 T. L. R. 448. 
Annotation : — CoDSd. Re Harrow -in -Furnosa Corpn. iSc 

liawlinsuii*H Contract, [1903J 1 Ch. 339. 

3772. Devise to Joint tenant or 

tenants in common — In fee or taii .] — Re Wilson, 
Pennington i\ Payne, No. 8771, atde. 

(6) Implied Charge, 

i. General Directions to pay DehU or Legacies. 

3773. Sufllcient to charge realty.] — As to my 
worldly estate, I give it in manner following ; 
Imprimis, I will that all my debts shall be dis- 
charged. This is a good devise to charge the land. 
— Warrington (Lord) v. liEE (1782), Kel. W. 
39 ; 2 Eq. Cas. Abr. 372 ; 25 E. U. 485, L. C. 
Annotation: — ^Reld. O’Brien v. Inohlquin (1744), lUdg. 

temp. H. 230. 

3774. .] — Devise after payment of debts ; 

the debts are charged. 

“ After payment of his debts '* means that, 
until his debts are paid, he gives nothing ; that 
ever^^hing he has, shall be subject to his debts. 
To give those words any effect they must charge 
the i*eal estate (Sir R. P. Arden, M.R.). — 
Shaixcross r. Finden (1798), 3 Ves. 788; 30 
E. R. 1247. 

Annotations: — Befd. Powell v. KobinH (1802), 7 V««. 209; 

Spong r. Spong (1829), 3 Bli. N. ti. 84. Hentd. Mirchutuiu 

V. Scalfc (1837), Donnelly, 204. 

3775. Although particular part only charged 

with debts.] — Testator dmicted all his debts, 
legacies & funeral expensi*s to be paid as soon as 
conveniently might be after his aecease. After- 
wards he devoted a xjarticular estate to the 
payinent of his debts, legacies & funeral expenses 
in aid of his personal estate, devised the rest of 
his estates to his children in strict settlement :~ 
Held : all liis real estates W'ere charged with his 
debts. — G raves v. Graves (1836), 8 Sim. 43 ; 5 
L. J. Ch. 270 ; 59 E. R. 18. 

Annotatwns : — Consd. Cook v. Dawson (18G1), 29 Beav. 

123. Mentd. Jones v. WUliams (1844), 1 CoU. 156. 

3776. Unless imperative direction that 

executor must pay debts.] — Cook v. Dawson, No. 
8766, ante. 

3777. Gives executor power to sell.] — A. devises 
lands to B. in tail, remainder to C. A gives his 
exor. power to raise out of his estate £500 for his 
next heir, A desires him to see his debts paid. 
This gives the exor. a power to sell the lands to 
pay the debts. — Wareham v. Brown (1690), 2 
Vem. 153 ; 1 Eq. Cas. Abr. 202 ; 23 E. R. 706. 
Annotation Mentd. Bull r. Tardy (1791). 1 Tea. 270. 


8778. — K. being seized of a freehold farm 

A estate in his own occupation, by his will gave A 
bequeathed to his two brothers all his goods, 
chat^s, estate, A effects, of what nature or 
quality soever, A wheresoever, not thereby other- 
wise disposed of, upon trust, first, that ail testator’s 
debts should bo paid A satisfied, A that whatsoever 
remained after such discharge, of his personal 
effects, should bo appropriated to the use of bis 
family ; secondly, that testator’s family should 
be placed in the farm until his youngest son should 
attain the age of twenty-one ; A lastly, that, on 
his attaining that age, tlie es(a(>e should be sold, 
A the produce divided among testa.tor’s family ; 
A he appoint/od his brothers his exors. Testator 
being stuzed of a fn‘elu»Ul osUiU\ indc'pendently 
of the farm he occupied, A his pt'rsoual effects 
being insufficient to satisfy liis dt'bts : Held : his 
0 X 01 * 8 . were entitled to sell sueh fiveliold estate 
for the payment of his debts. — King t*. Shrives 
(1834), 10 Ring. 2.8S ; 4 Moo. A S. 149 ; 2 L. .1. C. P. 
241 ; 131 E. R. 895 ; previous proceedings (1832), 
5 Sim. 461, 

3779. — — .] — Testator devised lands for life, 
with contingent nunainders over, A lh(*n dc'vised 
other lands to another tcniant for lift*, with con- 
tingent remainders ov(»r, A chargtHl tlu^ latter 
lands with the payinent of a mtge. on the former 
lands, A also with his debts gtMierally, but gave 
no exprt'ss ])owc‘r of salt^ :~- Held : iht^ t'xor. took 
a power of saJo by implication, A after a salt* of 
the latter lands by the exor., tlu^ devi.set's of the 
former had no equity against tht^ piii*cha.Her in 
n^spect c»f the chargtj of the mtgi*. debt. -Robinson 
V. IxiWATKR (1854), 5 l)e G. M. A G. 272 ; 2 Eq. 
Rep. 1070; 28 L. J. (h. 641; 28 L. T. O. 8. 
85 ; 18 Jur. 808 ; 2 W. K. 891 ; 43 E. R. 875, 
L. JJ. 

Annotations : — Apld. Eitlnferih r. ArmHtmd (1856). 2 K. & J. 

333 ; IlotlkiUHon r. Quinn (1860), 1 John. A 11. 303. 

Cooid. Ct>ok V. DawMon (1861), 30 L. J. (Ui. 359 ; Grootham 

V. Colton (1865), 34 Boav. 615 : CorHor t>. ('artwright 

(1875), L. It. 7 II. L. 731. Retd. Htorry v. W’ulHh (18.54). 

18 Boav. 559 ; Rr Langmoad’H TruMU (1855), 20 Bvav. 

20; Wrlgloy r. Hykon (1856), 21 Houv. 337 ; llaiulltou 

V. BuckmaHter (1866), L. K. 3 Eq. 323. 

3780. Although outstanding debts un- 

satisBed.] — Forbes v. Peacock, No. 8780, ante. 

3781. Concurrence in sale by helr- 

at-iaw.] — Testator, after giving a general direction 
for paymcuit of his debts, gave A biniueathed all his 
real A personal e.state ti> liis wife for lifci A afltjr 
her decease, he direcUid all iiis n*al A p(*rHonal 
estate to be sold, A the produce to be divided 
between the childrc*n of c;ertain pei*sons named 
in the will. He directed that the imrehaser or 
purchasers of any part of his real or penginal 
estate should not be liable U} see to t in* ai)plication 
of the purchase money, A that the; recedpt or 
receipts of his exor., ids heirs, exors. A adminis- 
trators should he a Buflhdent discharge or sufficient 
disidiarges to the x>urchasers ; A he aiipoinUnl his 
wife A A. his extrix. A uxor. : -Held : (1) the 
extrix. A exor. or one of them had an implied 
power, in casti testator died indtjbUsd, to sell the 
real (‘state for payment of the debts ; (2) the 

exteix. A exor. having enter(*d into a contract for 
the sale of parts of the (mtaU: A it being shown that 
at the time of the? contrard Uktc were unsatislied 
debts of t(^stato^, the contract was valid ; (3) the 
purchaser was not bound U.) t(ik(? the title without 
the concurrence of the heir-at-law. — G ghlino r. 
Carter (1845), 1 Coll. 644; 14 L. J. <’h. 218; 
4 L. T. O. S. 491 ; 63 E. R. 580 ; suh nom. GosT- 
ling V. ('artek, 9 Jur, 324. 

Annotation .—As to (1 ) Bald. Robinson v. Lowator (1854), 17 

Bear. 592. 
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Sect. 2 . — Beal estate: Svh-sect. 2, B. ih) t., iu 
cfc iii.] 

3782. .] — Testator, by his will ap- 

pointed A., B. & C. to be his exors., in trust to 
dispose of his property in the following way ; he 
then directed that aU his debts should be dis- 
charged by his exors., & that the residue of his 
property, real & personal, should be disposed of 
by them at the time therein mentioned, save & 
except his estate at M., which he gave to A. for 
life, & at A/s death to be disposed of as aforesaid : 
— HeM : A., B. & C. had a power of sale of the 
estate at M. ; & it was not necessary for them to 
show that there were any of testator’s debts left 
unpaid. — Mather v. Norton (1851), 21 L. J. Ch. 
15 ; 18 L. T. O. S. 182 ; 10 Jur. 309. 

3783. Foreclosure of mortgaged estate.] — 

An implied power of sale in the cxor. of a mtgor., 
arising from a direction in the will to pay debts, 
wiU not enable the ct. to direct the sale of the 
mortgaged estate if it cannot make a decree for 
foreclosure. Such a decree can only be made in a 
creditors’ suit. An extrix. directed to pay debts 
cannot be considered to represent third parties 
within 15 & 10 Viet. c. 80 . — Bolton v , Stannard 
( 1858), 27 L. J. Ch. 845 ; 31 L. T. O. S. 310 ; 4 
Jur. N. S. 570 ; 6 W. R. 570. 

3784. ,] — Testator, after directing his debts 

to be paid, & setting apart certain sums to provide 
annuities for his two sons, devised & bequeathed 
all his real & personal estate to his wife & his four 
daughters, to be equally divided between them : 
Provided as follows — ^that the share of his wife 
should be divided after her death between his four 
daughters or the survivors &• their children ; & 
testator appointed his wife & T., his exors., to act 
jointly in carrying out all the intentions of his 
will, & to invest liis daughters’ shares for th(*ir 
benefit & the benefit of their children : — Held : 
upon an ax)plication under Vendor & I^urchaser 
Act, 1874 (c. 78), the legal estate in the freeliolds 
was vested in the exors. who could make a good 
title to a purchaser. — D avies to Jones & Evans 
( 1883), 24 Ch. D. 190; 52 L. J. Ch. 720 ; 49 
L. T. 024 ; 32 W. K. 400. 

Aniu)tati(m .—Reid. SissoDB V, Chleliostor-Conetablo, [19161 

2 Ch. 70. 

3785. Mere devise expressed for payment of 
debts — Creates a charge.] — A mere d<?sire expresstjd 
by ti?statoi* in liis will that his debts shall be paid, 
creates a cJiargii on his real est-ate for their pay- 
ment, A general cliai'ge of debts on the real 
estato gives to the exors. an implied iiower of sale. 
Distinction between the exprc*ssion of a desire 
that all debts shall be paid, followed by a gift of 
a particular estate for their payment, a general 
charge of the real estate with the debts, followed 
by a particular provision for their payment. In 
the former, the general charge is qualified & 
limited to the particular estate, but in the latter it 
is not. 

Testator ordered his debts & legacies to be paid 
Sc discharged out of his real personal estate. 
He subsequently devised his real estates to trustees 
for five hundred years. Sc subject thereto, to his 
five sons as tenants in common in fee upon con- 
dition that they sliould pay, in equal sliares, 
certain legacies, & his debts ; Sc in case any son 
should neglect to pay his portion, the trustees of 
the term were, out of tlie rents of his share, to 
raise the amount. He appointed the five sons 
exors. Thirty-three years after the death of 
testator, the surviving exors. sold the estate, 
they alleged, to pay the debts : — Held : they had 
power to sell. — ^W rigley r. Sykes (1856), 21 Beav. 


Administbators. 

3S7 : 25 L. J. CSi. 468 ; 26 L. T. O. S. 262 ; 2 
Jur. N. S. 78 ; 4 W. B. 228 ; 62 E. B. 889. 
AnnotatUms : — Refd. Poad v. Watson (1856), 6 E. & B. 618. 
Mentd. Re Whistler (1887), 35 Ch, D. 561. 

8786. Authority to pay debts — Creates no charge 
— No power of sale.] — Testator devised Sc be- 
queathed his real Sc personal estate to trustees 
upon trust to pay the rents of the real estate, Sc 
the income of the personal estate to his wife for 
life. Sc after her death to sell Sc convert & to divide 
the proceeds among his children. He then pro- 
ceeded to authorise his trustees or trustee to 
adjust Sc pay all claims made upon my estate. Sc 
generally to act in the premises as my trustees or 
trustee shall in their or his discretion think fit. 
He appointed his trustees exors. of his mil : — 
Held : this authority did not, like a direction to 
pay debts, make it the duty of the trustees to 
pay debts out of whatever property of testator 
was vested in them. Sc did not charge the debts 
on the real estate. Sc the trustees therefore had not 
during the life of the widow any power to sell the 
real estate . — Re Head’s Trustees Sc Macdonald 
(1890), 45 Ch. D. 310 ; 59 L. J. Ch. 604 ; 63 
L. T. 21 ; 38 W. R. 657, C. A. 

Annotations : — Refd. Brickies v. Snell, [1916] 2 A. C. 599. 
Mentd. Bellamy v. Debenham, [1891] 1 Ch. 412 ; London 
& Scottish Issue Co. v. Adams (1893), 9 T. L. K. 396; 
lie Baker & Selmon’s Contract, [1907] 1 Ch. 238 ; Re 
Hailes &, Hutchinson’s Contract, [1920] 1 Ch. 233. 
Copyholds.] — See Sub-sect. 2, D., post. 

ii. General Direction to pay Debts or Legacies 
coupled with Devise of all Realty. 

3787. Creates a charge on realty.] — Testatoi 
directs all his debts to be paid by his exor. therein- 
after named : then, after giving some legacies & 
an annuity, he devises all his real, personal, & 
copyhold estates to A., & appoints him his exor. ; 
testator’s debts are a charge on all the jjropert) 
which A. takes under the will. — Henvell v 
Whitaker (1827), 3 Russ. 343 ; 5 L. J. O. S. Ch 
158 ; 38 E. R. 605. 

Annotations : — Expld. Wassc v, Ucslini^ton (1834), 3 L. J. Ch 
221. Distd. Graves u. Graves (1836), 8 Sim. 43. Consd 
Symons v. James (1843), 2 Y. & C. Ch. Cas. 301 ; Harri 
V. Watkins (1854), Kay, 438. Refd. Dover v. Gregror, 
1839), 10 Sim. 393; Famara r. WijrfirinH (1847), 

L. T. O. S. 243 ; Preston r. Preston (1856), 2 Jur. N. S 
1040 ; Re Bailey, Bailey r. Bailey (1879), 12 Ch. D. 268 
Rc Tanyuc^ray-WiUamne & Landau (1882), 20 Ch. E 
405 ; Jtc Stokes, Parsons v. Miller (1892), 67 L. T. 223. 

3788. Devise to executors jointly — Unequs 

interests.] — When a will contains a direction t 
the exor. to pay testator’s debts, Sc then a devis 
of real estate te that exor., it is considered tha 
testator has imposed upon the exor. the duty c 
paying the debts to the extent of the propert 
given to him, Sc accordingly, that property is hel 
to be charged with the debts ; an exception ha 
been made to this rule, where there are two c 
more exors., to whom unequal benefits are give 
by the will, because, in such a case, it cannot I 
supposed to be testator’s intention that the 
should be equally subjected to the burden of h 
debts. Sc thei*efore the property given to them 
not considered to be charged. — Harris v. Watkh 
(1854), Kay, 438 ; 23 L. J. Ch. 640 ; 2 W. R. 35! 

69 E. R. 186. 

Annotations Gonid. Re Bailey, Bailey v. Bailey (1879), 

Ch. D. 268 ; Re Tanqucray-Willaume & Landau (188! 

20 Ch. D. 465. 

3789. .] — Where there is 

direction that the exors. wall pay the testatoi 
debts, followed by a gift of all his real estate 
them jointly, either beneficially or on trust, j 
the debts wiU be payable out of all the estate 
given them, whether the exors. take the whf 
beneficial interest, or only a life interest, or 
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beneficial interest at all. Where there is a direc- 
tion to the exors. to pay testator’s debts, followed 
by a devise to them of ^ the realty in fee, vesting 
the legal estate in them jointly, the fact that one 
of them takes an equitable estate for life & the 
other an equitable estate in remainder will not 
prevent the exors. having a charge of debts on 
the real estate. Unless twenty years have elapsed 
since the death of a testator who has charged his 
real estate with the payment of his debts, the 
vendor selling under the power given by the 
char^ is not boimd to answer the purchaser’s 
inquiry whether any debts of the testator still 
remain unpaid, & the purchaser ought not to make 
the inquiry, as he will get a good title even if 
there are no debts . — Re Tanqueray-Willaume 
& Landau (1882), 20 Ch. D. 465 ; 61 L. J. Ch. 
434 ; 46 L. T. 542 ; 30 W. R. 801, C. A. 
Anrwtationa : — Consd. Re WhlsUor (1887). 35 Ch. D. 561. 
Apia. Re Do Burf?h Lawson, Do Burgh Lawson v. Do 
Burgh Lawson (1889), 41 Ch. D. 5G8. Consd. Re Venn & 
Fur*e»s Contract. [1894J 2 Ch. 101. Reid. Marshall v, 
Gingoll (1882), 21 Ch. D. 7i)0 ; I£e Stokes. Parsons v. 
Miller (1892), 67 L. T. 223 ; Re Verroll’s Contract, 11903J 
1 Ch. 65 ; Solomon v. Attenborough, 11912] 1 Ch. 451 ; 
Hentd. Re Lashmar, Moody v. l*oufold (1890), 60 L. J. Ch. 
143 ; Re Brooke, Brooke v. Brooke (1893), 63 L. J. Ch. 
159 ; Rc Adams & Perry’s Contract (1899), 80 L. T. 149. 

3790. Beneficial Interest — Or upon 

trust.]— JKc Tanqueray-Wili^ume & J^andau, 
No. 3789, ante, 

3791. .] — A married woman who died 

in 1880 entitled for her life for her separaUi use, 
without power of anticipation, to the income of 
certain estate, with a general ioslarnontary power 
of appoint ing the same estate, by her will directe<l 
her extrixess. thereinafter named to i)ay Ih.t just 
debts, di by virtue of the power appoint(;d, devised, 

gave the same estate unto two daugliters, whom 
she appointed extrixes. upon certain trusts for the 
benefit of her children equally for life, tV:. after the 
death of the survivor for the beneht of her grand- 
children equally. The testatrix was iti<lebU*d at 
the time of her death to several luirsons : — /ic^ ; 
the debts, so called, were a charge u[K>n the 
appointed property . — Re JlE IDjkgh Lawson, I)e 
Ruroh Lawson v. De Rurgh I.awson (1889), 41 
Ch. 1). 568 ; 58 L. J. (Jh. 561 ; 37 W. K. 797. 

3792. Power of sale in executor.] --F inch v, 
Hattersley (1775), 3 Russ. 345, n. ; 5 L. J. O. 8. 
Ch. 160 ; 38 E. R. 606. 

Annotations : — Expld. & Distd. I’owcll r. Bdliiim (1802), 7 
VcH. 209, Apia. Hem veil r. Whitaker (1H27), 3 liusH. 
343. Consd. HurriH v. Watkins (1854), Kay, 438. Befd. 
Clifford V. Lewis (1821), 6 Madd. 33 ; (Jraves v. Oravus 
(1836), 8 Sim. 43 ; SyinoiiH v. James (1843). 2 Y. & C. 
Ch. Cos. 301 ; Cook v. Dawson (1861), 3 Do G. F. 8c J. 
127 ; Re Bailey, Bailey r. Bailey (1879), 12 Ch. D. 208 ; 
Re Tanqueray-WlUaume & Landau (1882), 20 Cb, D. 465 ; 
Re Stokes, Parsons v. Miller (1892), 67 L. T. 223. Mentd. 
MarsbaU v, GingcU (1882), 21 Cb. D. 790. 

3793. .] — Testator gave his real Ac personal 

estate to A., subject to the payment of his debts 
& certain annuities, & appointed him exor. : — 
Held : A. could make a good title to the real 
estate, without the concurrence of the annuitants. 
Sc a purchaser from A. was not bound to see to the 
application of the purchase-money. — P age v, 
Adam (1841), 4 Beav. 269 ; 10 L. J. Ch. 407 ; 
5 Jur. 793 ; 49 E. R. 342. 

Annotations : — Conid. Stronghlll v. Anstoy (1852), 1 De O. M. 
dc G. 635. Biifd. Forbes e. Peacock (1846), 1 Ph. 717. 
Mentd. Morley v. Cook (1842), 2 Hare, 106 ; Wood v. 
Machu (1846), 8 L. T. O. S. 210; Qroaves r. Wilson 
(1858), 25 Bear. 290. 

8794. Executor having life interest only.] — 

Cook v, Dawson, No. 3766, ante. 

8795. .] — An exor., who is also a devisee of 

an estate charged with the payment of debts, 
may be presumed by a bond fide purchaser or 
mtgee. of that estate to be dealing with it for the 


purposes of the administration. Sc may give a valid 
title to it. Such purchaser or mtgee., therefore, 
will not be boimd to look to the application of the 
money. — Oorser v. Cartwright (1875), L. R. 7 
H. L. 731 ; 45 L. J. Ch. 605, H. L. 


Annotations : — Consd. West of England Sc South Wales 
District Bank t*. Murch (1883), 23 Ch. D. 138 ; Rc Venn Sc 
Furze's Contract, 11894] 2 C?h. 101. Apld. Re Uonsou, 
Chester r. Henson, [1908] 2 Ch. 356. R^d. lUokotts t?. 
Lewis (1882), 46 L. T. 368. Mentd. Re M<dor, Taylor v. 
Major, [1914] 1 Ch. 278. 

3796. .] — A beneficial devise of land in fee 

to a devisee who is also an exor., subject to a 
general charge of debts & legacies empowers that 
exor.-devisee to sell or mortgage the land & to 
give a good receipt to the purchaser or mtgee., 
who is not bound to see to the applicat ion of the 
purchase or mtgt*. money even if it. is expressed 
to bo raised for the payment of legacies only. It 
is not neccssiiry that the exor.-deviset^ should 
expressly purport to execute the conveyance or 
intge. in his cjipacity as exor . — Re Henson, 
Chester v. Henson, [ 190SJ 2 (’h. 3.56 ; 77 L. .1. Ch. 
598 ; 99 L. T. 336. 

3797. Power to mortgage.] — FiNcni v. llArrERs- 
LEY (1775), 3 Russ. 315, n. ; 5 L. J. O. S. Ch. 
160 ; 38 E. R. 606. 

Annotations : — Eipld. Powell r. Hohinn (1802), 7 Vos. 200. 
Dbtd. Cook r. DawHon (1861), 3 Do G. F. Sc J. 127. 
Re!d. Clifford r. J,ewlH (1821), 6 Mtidd. 33; llonvoll tJ. 
WhiOiker (1827), 3 Hush. :n3 ; SyiuouH v. .lamoM (1843), 
2 Y. d: (). Ch. Ciis. .'Idl ; llarriH r. WatkiiiH (1854). Kay, 
438; Rr Halloy, Halley r. Ihilley (1879). 12 Ch. D. 208. 
Mentd. Gravoa r. iJravcH (1836), 8 Sim. 43 ; MtiTHhall r. 
GiiigcU (1882), 21 Ch. D. 796; Re TamjiuW'WUlnuino 
Sc Landau (1882). 20 Ch. 1). 465 ; Rc Stokes, Paraons v. 
Miller (1892). 67 L. T. 223. 

3798. .] -Under a will containing a direc- 

tion the exors. to pay d<*bts, Sc a devise of all 
r(*alt y t(^ them upt)n trusts for the benefit of the 
widow Sc family : -livid : this exors. had power 
t o mortgage the* real (‘state for payiiu‘nt of dcsbt^i. — 
Hartland V . Murrell (1850), 27 lh‘av. 201 ; 7 


W. It. 650 ; 51 E. It. 79. 

AnnotaiionH : -Consd. He Tanquoray-Willaunio & Landau 
(1882). 20 Ch. 1). J65. Re!d. Re Halloy, Halley V. Halley 
(1879), 12 (’li. D. 268 ; Re StokoH, PuiHoiiH i\ MUlor (1892), 
67 L. T. 223. 


3799. /tc Henson, Ciie.stkr r. Henson, 

No. 3796, ante. 

3800. Contract for sale or mortgage -Execution 
by executor as such — Necessity for.] — Nyiuire a 
person who fills the posithm of an (‘xor. is found 
selling or mortgaging part of his t^'Htat'Or’s (‘stattJ, 
he is U) be i)reHUineii to be acting in tin* di.scliargo 
of tli(! duties itnp(»H(‘d on him as (ixor., unless theri^ 
is something in the transaction which shows the 
(ujntrary, A the contrary is not/ made out mertdy 
from the idrcurnstancc! that the conveyanccj or 



iiSU. 

Innotofumji .— Apld. Ite HenHon, Chcstiir v. ILmHori, 11908J 
2 Ch. 356. Conid. Holomon v. Attonhorough, 11912] 
1 Ch. 451. Raid. Re Scutt Sc Alvarez’s Contract, Scott ip. 
Alvarez, [1895] 1 Ch. 596 ; Re Vomll’s Contrimt 11903] 
1 Ch. 65 ; Re Wella Sc HopkluHon b Contract (1916), 114 
L. T. 940. 

.]—Re Henson, Chester 

. Henson, No. 3796, ante. 

CoDVholcU.l — See Sub-sect. 2, D., post. 


iii. General Direction to pay Debts or Legacies 
coupled tcUh Devise of RoHum of lieaUy. 

3802. Whether parts devised to executow 
charged.l—Testator in the first place directs the 
payment of his debts Sc legacies by his exoro. after 
named. He afterwards devises a real esUte te 
his son T. in fee ; A in a subsequent part of his 
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Executors and Administrators. 


Sect. 2,— Real eaiaie: Suh-sed. 2, B. (b) ni., d: (c), 
Cm Dm B., F. & G, ; sub-sed8, 3, 4 5.] 

will namfiS T. & another person his exorsM 
both prove the will. The estate devised to T., 
not being a devise to the exors. after named, is 
not charged with debts & legacies. — Warren v. 
Davies (1833), 2 My. & K. 49 ; 2 L. J. Ch. 203 ; 
39 E. R. 803. ^ 

Annotations: — Apld. Braithwaile ^’‘Britain (1836), 1 Keen, 
206. Expid. Re Bailey, Bailey v. Bailey (1879), 12 Ch. P. 
268. 

3803 , A question of intention.] — Where 

testator directs that all his debts, etc., shall be paid 
by his exors. after-named, &> devises parts of his 
real estates to the persons whom he afterwards 
names his exors., & devises the undisposed residue 
of his real &> personal estates to H., one of the 
exors., beneficially ; this is not sufficient to show 
an intention to make the debts a charge on the 
real estates devised to the exors. — Wasse v, 
llESLiNOTON (1834), 3 My. & K. 495 ; 3 L. J. Ch. 
221 ; 40 E. R. 188. 

Annotations: — Consd. Symons v. James (1843), 2 Y. & C. 
Ch. Ctts. 301 ; Harris v. Watkins (1854), Kay, 438 ; 
lie Bailey. Bailey v. Bailey (1879), 12 Ch. 1). 268 ; 
Tanqueray-Willaumo & Landau (1882), 20 Ch. 1). 465. 
Reid, lie Do Bunrh Lawson, Do Burgh Lawson t*. Do 
Burgh Lawson (1889), 58 L. J. Ch. 561. 

3804. To be gathered from will.]— 

When testator dirticts that his debts shall be paid 
by his (ixors., & also devises real estate to them, 
either beneficially or on trust, it is a question of 
intention to bo collected from the whole will, 
whether the estate so devised is charged with the 
payment of the debts. — Re Bailey, Bailey v, 
iBAiLEY (1879), 12 Ch. D. 268 ; 48 L. J. Ch. 628 ; 
41 L. T. 157 : 27 W. R. 909. 

Annotations : — COBfd. lie Tanquoray-Wlllaumo & Landau 
(1882), 20 Ch. D. 465. Re!d. Re De Burgh Lawson, Do 
Burgh Lawson v. Do Burgh Lawson (1889), 41 Ch. D. 
668 ; lie Stokes, Parsons v. Miller (1892), 67 L. T. 223. 


(c) Inquiry by Purchaser as to Aj)plicaiion of 
Purchase- M oney* 

3805. Purchaser not bound to inquire.] — Where 
an estate is charged generally with the payment of 
debts &> legacies, & the debts liad been paid, but 
not the k^gacies, the ijurchasor will not be bound to 
see to the application of the purchase-money, 
unless it be proved tliat he knew of the payment of 
the debts ; & the taking of a general bond of 
indemnity, or of a bond of indemnity, or of a bond 
of indemnity against the legacies only, will not 
raise the inffiivnce that he knew of such pay- 
ment.— Johnson r. Kennett (1835), 3 My. & K. 
624 ; 6 Sim. 384 ; 40 E. R. 238. 

Annotatio7is : — Expid. Hpackiiiau v. Tlmbroll (1836), Don- 
nelly , 171. Conid. Eland v. Eland (1839). 4 My. & Or. 
420 ; Stroughill v. Anstoy (1852), 1 De O. M. & (L 635. 
Aldd. lie lleiiHun, Chester v. Henson, |190H] 2 Ch. 356. 
Rrad. Page v. Adam (1841), 4 Beuv. 269 ; Eorbes t\ Pea- 
eook (1846), 1 Pb. 717 ; How'ard r. Chaffer, Howard v, 
Hobinson (1863), 2 New Hep. 381 ; He Bobbeok, Bennett 
V, Itebbook (1894), 63 L. J. Cb. 596. 

3806. .] — In a suit for specific performance 

by pltfs., trustees of an advowson & exors., against 
the purchaser ; — Held : the charge being in effect 
a devise of the real estate in trust for the payment 
of debts a good title could be made by pltfs., 
without the institution of a suit to ascertain tiie 
deficiency of the personal estate & the purchaser 
was not bound either to inquire whether other 
sufficient property ought first to be applied in 
payment of debts, or to see to the application of 
the purchase-money. — Shaw v, Borrer (1836), 
1 Keen, 659 ; Donnelly, 150 ; 6 L. J. Ch. 364 ; 48 
E. R. 422. 

AnnoiationB FoUd. BaU r. Harris (1830), 4 My. & Cr. 264. 
Consd. Goring v. Carter (1845), 1 Coll. 644. Rsid. Doe d. 
Jones V, Hughes (1851), 6 Exob. 223; Robinson r. 
Lowater (1854), 5 De G. M. Sc G. 272. 


3307 , .] — ^Ball V. Harris, No. 3760, arde. 

3808. .] — Page v. Adam, No. 3793, ante. 

3809 . ,] — ^The estate being charged in the 

first instance with payment of debts, deft, was 
not bound, according to the general rule, to see to 
the application of the purchase-money (Lord 
COTTBNHAM, C.). — FOEBES V. PEACOCK (1846), 1 
Ph. 717 ; 15 L. J. Ch. 371 ; 41 E. R. 805, L. C. ; 
revsg. (1843), 12 Sim. 628. 

Annotations: — Consd. Doe d. Jones v. Hughes (1861), 6 
Exch. 223 ; Stroughill v. Anstey (1862), 1 De G. 

635. Al^d. He Henson, Chester v. Henson, [19081 2 Oh. 
356. RMd. Curtis v, Fulbrook (1849), 19 L. J* 05; 
Robinson v. Lowater (1854), 17 Beav. 592 ; 

Heapo (1859), 27 Beav. 653 ; Carlyon t\ Truscolt (1875), 
L. R. 20 Bq. 348 ; Re Tanqueray-Willaume & Landau 
(1882), 20 Ch. D. 465 ; Re Venn & Furze’s Contract, 
[1894] 2 Ch. 101. 

8810. .]— When a testator by his will 

charges his estate with debts & legacies he shows 
that he means to entrust his trustees with the power 
of receiving the money, anticipating that there 
will be debts & thus providing for the payment of 
them. It is by implication a declaration by the 
testator that he intends to entrust the trustees 
with the receipt & application of the money & not 
to throw any obligation at all upon the purchaser 
or mtgee. (Lord St. Leonards, C.). — Stroughill 
V. Anstey (1852), 1 De G. M. & G. 635 ; 22 
L. J. Ch. 130 ; 19 L. T. O; S. 367 ; 16 Jur. 671 ; 
42 E. R. 700, L. C. 

Annotations : — Apld. Re Henson, CJhester v. Henson, [1808] 
2 Ch. 366. Refd. Wrigley v. Sykes (1856), 21 Beav. 337 ; 
Sabin V. Heape (1869), 29 L. J. Ch. 79 ; Re Tanqueray- 
Willaumo Sc Landau (1882), 20 Ch. D. 466 ; He Venn & 
Furze’s Contract, [1894] 2 Ch. 101. Mentd. M’Neillie v. 
Acton (1853), 22 L. T. O. S. Ill ; Page v. Cooper (1853), 
20 L. T. O. S. 287 ; Dovaynes v. Robinson (1^7), 24 
Beav. 86; Darke v. Williamson (1868), 22 J. P. 705 ; 
life Dimmock, Dimmock v. Dimmock (1885), 62 L. T. 
494. 

3811. .] — Testator ordered his debts to be 

paid by his exors., & alter giving legacies, he gave 
the residue of his real & personal estate, subject 
as aforesaid, to A., & he appointed A. & B. exors. : 
— Held : if the legacies were charged on the real 
estate, the debts must also be charged thereon, & 
therefore A. was able to give valid receipts for the 
purchase-money of the real estate, which relieved 
a purchaser from the necessity of seeing to its 
application. — Dowling v. Hudson (1853), 17 
Beav. 248 ; 61 E. R. 1028. 

-.] — Cook v. Dawson, No. 3766, ante, 
'.] — CoRSER V. Cartwright, No. 3795, 


3812. 

3813. 
ante. 

8814. 


-.] — He Henson, Chester v. Henson, 
No. 3790, ante. 

3815. Sale after long period— After testator’s 
death — ^Twenty-seven years.] — Under a direction 
to pay debts, the exors. of the original exor. sold 
the testator’s real estate twenty-seven years after 
the testator’s death, & nine years after the death 
of the exor. ; — Held : a good title could be made 
under the implied power of sale, & the vendors 
were not bound to state whether there existed 
any debts which made a sale necessary. — Sabin 
V. Heape (1859), 27 Beav. 663 ; 29 L. J. Ch. 79 ; 
1 L. T. 61 ; 5 Jur. N. S. 1146 ; 8 W. R. 120 ; 64 
E. R. 218. 

Annotations : — ^Dbtd. Re Tanqueray-Willaume Sc Landau 
(18821, 20 Ch. D. 465. CODSd. Re Venn Sc Furze’s Con- 
traot, [1894] 2 Ch. 101. Refd. Hodkinson v, Quinn (1860), 
30 L. J. Ch. 118 ; Re Whistler (1887). 35 Ch. D. 661. 


3816. 


Twenty years.] — Re Tan- 


queray-Willaume & Landau, No. 3789, ante, 


I C. Advotosons and Next Presentations. 

I See Ecclesiastical Law, Vol. XIX., p. 374, 
i No. 1942; p. 384, Nos. 2078-2080 
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Pabt III. — ^Interest of Eepresentative in Deceased’s Property. 

D. Copyholds. a. Trust EsUUes. 


See, generally, Coptho]:j>s, Vol. XIII., pp. 9 
ef aeq. 

3817* Copyholds subject to marriage settlement 
— In trust for settlor’s representatives — ^Adminis- 
tration taken out by wife — ^Title of wife as against 
trustees.] — ^By a settlement made previous to 
marriage, the husband surrendered copyholds to 
trustees upon trust, in a certain event, & after 
various preceding limitations, to the use of his 
exors. or administrators, if not exceeding two, 
for the term of their lives, & of their assigns, for 
ever ; but if he should leave more than two exors. 
or administration should be granted to more than 
two, then to the use of the two who should be first 
named in his will as his exors., or, in the adminis- 
tration, as his administrators, for the term of 
their lives, & of the life of the longest liver of them, 
& of his or her assigns for ever. The wife sur- 
rendered other copyholds to similar uses, her 
exors. or administrators being substituted, in the 
ultimate limitation, for those of her husband : by 
the custom of the manors of which the copyholds 
were held, the largest estate to which tenants 
could be admitted was to two for their joint lives 
& the life of the longest liver of them ; but 
tenants so admitted, or a tenant for life according 
to the custom of the manor, had the absolute 
power of disposition over the property ; the event, 
on which the ultimate limitation was to take 
effect having happened upon the death of the 
husband intestate, the wife took out administra- 
tion to him, but, the trustees not having been 
admitted, tlie legal estate vested in the heir : — 
Held: (1) the widow, as administratrix of her 
husband, was entitled to the copyhold ; (2) she 
was not a trustee for the heir ; (H) she was entitled 
to the assistance of a ct. of ecjuity against tlie heir. 
— Wellman v. Bo^vring (1820), 2 Hubs. 374 ; 
38 E. It. 370, L. C. ; aufjaequent proceedings (1830), 
3 Sim. 328. 

Annotation : — Generally, Mentd. Holloway r, Clarkson 

(1843), 2 Haro, 521. 

Estate for life of tenant & successive lives .] — See 

Copyholds, Vol. XIII., p. 64, Nos. 788, 789. 

Estates pur autre vie .] — See Copyholds, Vol. 
XIII., pp. 05, 06, Nos. 805, 810, 811. 

Estate for years .] — See Copyholds, Vol. XIII., 
p. 67, No. 828. 

Trust estates .] — See Copyholds, Vol. XIII., 
p. 78, Nos. 991, 992 ; p. 84, Nos. 1052, 1054. 

Mortgaged estates .] — See Copyholds, Vol. 
XIII., p. 115, No. 1457. 

Admittance — Of tenant for life — Includes 
executors on trust for sale .] — See Copyholi>s, 
Vol. XIII., p. 139, No. 1754. 

PiHchaser .] — See Copyholds, Vol. XIII., 

p. 135, Nos. 1685-1689. 

Direction by deceased to sell.] — See Copyholds, 
Vol. XIII., pp. 119, 120, Nos. 149.5-1496, 1502. 

Copyholds charged with debts or legacies .] — See 
Copyholds, Vol. Xlll., pp. 121, 122, Nos. 1518- 
1536. 

E. Estates pur autre vie. 

See Copyholds, Vol. XIII., pp. 65, 66, Nos. 
803-818 ; Descent, Vol. XVIII., p. 13, No. 117 ; 
p. 14, Nos. 123-133 ; Keal Property. 

jP. Mortgage Estates, 

See Mortgage. 


See Trusts & Trustees. 

Trust estates in copyholds.]— 8rcc Copyholds, 
Vol. XIII., pp. 78, 84, Nos. 991, 992, 1052, 1054. 


Sub-sect. 3. — In case op Persons dying since 
1897 and before 1920. 

See Land Transfer Act, 1897 (c. 05), ss. 1,2, 24, 
repealed by Law of Property Act, 1922 (c. 23), 
B. 156 (11); Land Registration Act, 1925 (c. 21), 
s. 147 ; Descent, Vol. XVIII., pp. 4-5. 

3818. General rule.] — 'lie Harrowby Paine’s 

Contract, [1902] W. N. 137. 

3810. Estate of devisee — Primarily equitable.] — 
Testator who died after Jan. 1, 1898, when Land 
Transfer Act, 1897 (c. 05), came into operation, 
devised a freehold house to the use of his daughter 
for life, with remainder to the use of sucli of her 
children as should attain twenty-one in equal 
shanks as temants in common. The daugliter aiod 
in 191.5, having had ^ leaving four children two 
of whom had attained twenty-one during lier 
life, & two wort^ still infants. The exors. iiad 
assented to the devise during the life t-tniancy 
Held: (1) having n'gard to the initial vesUtig of 
the estate in the exors. und(*r liand Transhu* A(!l , 
1897 (c. 65), tlie (h'visees originally t^ook (*(|uit<al>le 
estetes only, so that the cotithigent remainders 
were originally immune from destruction ; (2) the 
conting(mt remaindc'rs retaincal tlnur original im- 
munity, though subsequently clothcal with the 
legal estate on the eXi)r8.* assent.. lie ItoBSON, 
I)o»T(iLASH r. I)ou(n.AKS, (19161 1 (3i. 116; 85 
L. ,1. (Ui. 137 ; 114 L. T. 131 ; 60 Sol. .lo. 222. 

Copyholds.] — Sec Copyholds, Vol. XIII., p. 
103, No. 1314. 

Estates pur autre vie.] — See Sub-sect.. 2, K., ante. 

Mortgage estate.] —See Mortiiage. 

Trust estates.] — Sec Sub-sect. 2, Cl., ante. 


SrB-.SK(’T. 4. — iN CASE OF PKRSt>NS DVJN(J SINCE 
1 925. 

Sec Administration of Estates Act, 1925 (e. 23), 
ss. 1-3, 33, 39. 


Sub-sect. 6.— Heal Estate contracted to be 

SOLD OR purchased. 

Contract to sell land — Liability of representa- 
tives.] — See Part VI., Sect.. 1, sub-sect. 6, post. 

Devolution of proceeds of sale.] —See 

Equity, Vol. XX., Part IX., Sect. 1 ; St^ct. 2, 
sub-sect. 3, A. 

Option of purchase.] — See Equity, 
Vol. XX., Part IX., Sect. 2, sub-sect. 3. O. 

Lands taken under compulsory 
purchase.] — See Equity, Vol. XX., Part IX., 
Sect. 2, 8ub-8(^ct. 4. 

Sale decreed by court.) — See Equity, 

Vol. XX., Part IX., Sect. 2, sub-sect. 6. 

Contract to purchase land— Liability of repre- 
sentative.] — See Part VI., Sect. 1 (6), post. 

Devolution of purchase money.] — See 
Equity, Vol. XX., Part/ IX., Sect. 2, sub-sect. 3, R, 



318 


Executors and Administrators. 


Part IV. — Duties of Representative. 


Sect. 1. — FIRST DUTIES. 

Sub-sect. 1. — The Funebae. 

Disposal of body.]— Burial, Vol. VII., 
pp. 520-522, 563. ^ _ 

8820. Funeral expenses — What are.] — For 

strictness no funeral expenses are allowable against 
a creditor, except for the coffin, ringing the bell, 
parson, clerk, & bearers’ fees, but not for pall or 
ornaments (Holt, C.J.). — Shelly’s Case (1603), 1 
Salk. 296 ; 91 E. B. 262. 

AnnoicUions : — Rold. Hancock v. Podinorc (1 830). I B. & A4* 
260 ; Edwards v. Edwards (1834 ), 2 Cr. & M. 612. Hentd. 
Young V. Cawdrey (1819), 8 Taunt. 734. 

3821. Mourning rings — Discretionary 

clause in will.] — Under a will, with this residuary 
clause : “all the remainders of my different 
bequests,’’ to trustees for charitable purposes ; 
“ & any thing not specified I commit to the 
discretion of my exors.” ; a payment for mourn- 
ing ringSj ihongli not directed by the will, was 
allowed under th(! discretion given to the exors. — 
J*AicE V. Canterbury (Arciibp.) (1807), 14 
Ves. 364 ; 33 E. U. 560. 

Annotations : — Refd. Bridge v. Brown (1843), 2 Y, & C. (3h. 
Caa. 181. Mentd. Boo d. Crutchfield v. Poarco (1816), 
1 Price, 363 ; Pocock v, Lincoln (Bp.) (1821), 3 Brod. & 
Bing. 27 ; Mapp v. TCloock (1849), 2 Ph. 793 ; lie Pyne, 
Lillcy V. A.-G., 119031 1 Ch. 83. 

3822. Mourning supplied to widow & 

family.] — A demand for mourning furnished to the 
widow & family of a deceased person, is not a 
funeral expense, & cannot be claimed against his 
estate by the exor. if he gives the order. — Johnson 
r. Baker (1825), 2 0. & P. 207, N. P. 

Annotation : — Refd. Goldalciu v, Salvation Army Assco. 
Soc„ 119171 2 K. B. 291. 

3823. Tombstone.] — Pltf. effected an 

insurance with defts. on the life of his mother for 
the purpose of providing money to be paid for 
Ijcr funeral expenses. Among the funeral expenses 
which he alleged he hud incurred was a sum of 
£16 Hs, {)d, for a tombstone. Part of the.se expenses 
having l)een ])aid by other societies, he claimed tlie 
balance of £14 J6.v. from defts.: — Held: funeral 
expenses could not be taken as matter of law to 
exclude the cost of a tombstone, tt whether in a 
particular case they properly included such an 
item was a question of fact. — Goldstein %\ 


Salvation Army Assurance Society, [1917] 
2 K. B. 291 ; 86 L. J. K. B. 793 ; 117 L. T. 63. 

Fund or person liable.] — See Burial, Vol. 

VII., pp. 623-525. 

Amount allowed.] — See Burial, Vol. VII., 

pp. 525, 526. 

Erection & maintenance of tombstones .] — See 

Charities, Vol. VIII., pp. 260, 261. 


Sub-sect. 2. — Making Inventory, 

A. In General. 

See 21 Hen. 8, c. 5, ss. 4, 8 ; Administration of 
Estates Act, 1925 (c. 23), s. 25. 

3824. Jurisdiction to order — Inherent in Courts 

of Probate — 21 Hen. 8, c. 5.] — ^A creditor, or legatee, 
may object to an inventory given in by an exor. 
or administrator ; & may file an allegation 

pleading omissa^ in order to take the answers of 
the exor. or other administrator, though he may 
not go on to examine witnesses to falsify the 
inventory. The ct. is plainly not merely 
ministerial in the matter of inventories, under 
above statute, although there are two cases in 
the Ct. of K. B., seemingly to the elTect, one, at 
least, of them, as reported, that it is so, merely 
ministerial. Accordingly it will go on to entertain 
objections to inventories as above until it is more 
fuUy assured, that the advised judgment of the 
Ot. of K. B. is, to the effect of those cases as 
reported. — Telford v. Morison (1824), 2 Add. 
319 ; 102 E. li. 311. 

Effect of lapse of time.] — See Nos. 3855- 

3861, post 

3825. Ex mero motu.] — Acaster v. 

Andeuson, No. 3839, post, 

Fuller inventory.] — See Sub-sect. 2, F., 

post, 

3826. Duty of comt to enter into questions of 
construction.] — It is no part of the jurisdiction of 
this ct. to enter into questions of construction, 
but the ct. may, incidentally, be compelled to do 
so ; e.gr., in deciding whether to compel an exor. 
to exhibit an inventory at the suit of a party 
claiming to be entitled in dLstribution to a residue 


PART IV. SECT. 1, SUB-SECT. 1, 

8822 i. Funeral expvmes ^Whai are 
— Mourning supplied to next of kin .] — 
In an aolloii by a llnondrapor against 
tbo adininlHtrator of a dooousod person 
In rospeot of mourning clothes ordered 
by some of the next of kin for their 
own wearing : — Held : those w’oro not 
funeral expenses, &, the et. could not 
grant in respect of anything, which 
was not actually used for burying the 
dead man. — N owlin v. IUdclikfb 
(Administrator of Kknn auou ) ( 1 839 ), 
muett, 162.-1. of M. 

8823 i. TombsUme.] — The 

oost of ertHtUng a tombstono is not 
obargoable against the estate of the 
deceased. — lie Kaion’s Estate (1902), 
23 N. L. K. 249.— S. AF. 

3823 ii. .1 — Where an 

oxor. had spent money in placing 
tombstones on the graves of testator 
& bis prt^doooosed wife, whoi*o two 
of the noil's applied for the expunging 
of the amount from the liquidation 
account : — Held : the order must be 
refused, the expense being not im- 
neoessary nor the amount unreason- 
able. — ^T rburnioh r. Be Villier*9 


EXEOUTOlts (1904), 21 S. C. 354. — 

S. AF. 

m. Person liable — Adminis- 

trator as »uch .] — Payment tor the 
funeral is the first charge upon the 
deceased’s assets, & his administratrix 
as such is liable to bo sued therefore. — 
7?1^”aUS (1885), 11 V, L. R. 

. ~ ' T ’ Order given 

by third party .] — If the funeral of a 
decoasod person is ordered by a iierson 
who is not the administrator of the 
estate, & orodit is gdveu by the person 
supplying the things required to the 
person who ordered the fimeral, the 
administrator is not liable, either 
personally or in his representative 
capacity, to tbo person fullllling the 
order, but the remedy of the person 
fulftlling the order is against the person 
giving the order, who in his turn can 
rt'oovor the amount ho has had to pay 
from the administrator in his persons 1 
ca^city, if the administrator has 
sumoieut assets of tbo deceased person 
in bis hands. — P ublic Trustee r. 
Lonsbt (1908), 27 N. Z. L. R. 801. — 
N.Z. 


o. Curator of intestate 

estates.] — The Curator of intestate 
estate, is not liable in bis representative 
capacity, to pay the funeral expenses 
of an intestate, whose estate bo has 
obtained a rule to administer. — He 
Sullivan (1889), 15 V. L. R. 462. — 
AUS. 

p. Fund liable — Club money.] 

— On a question being raised whether 
the widow or the administrator was 
the person entitled to the club money 
of a deceased member of a friendly 
society, it was directed that £4 10s. Od., 
out of the £10 due, should be paid to 
tbo administrator for funeral expenses 
paid by him & that the widow should 
be paid the halanoe of £5 10s. Od. — 
Radolitpe V. Artificers* Friendly 
Society & Quinney (1846), Bluett, 
311.— 1. ol M. 

q. Estate of tooman married 

out of community.] — The estate of a 
woman married out of community, not 
the husband, is liable for her funeral 
expenses, but the husband is liable 
for the expenses of her last illness. — 
Griffiths v. Williamson (1913), 
S. R. 89.— S. AF. 
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undisposed of by a will. Inventory not ordered, 
the exor. admitting assets. — ^Burgess v, Marriott 
(1843), 3 Ourt. 424 ; 2 Notes ot Cases, 171 ; 7 
Jur. 473; 163 E. B. 779. 

3827. Obligation to make — Executor of deceased 
executor — Executor of original testator surviving.] 
— ^The exors. of deceased exor., though not the 
personal representatives of original testator, 
there being an exor. of ori^nal testator still living, 
are compellable to bring in an inventory of the 
effects of original testator. 

The ct. win compel an exor. to bring in an 
inventory, etc., at the suit of a creditor by bond of 
testator, notwithstanding its alleged invalidity, 
& a suit as to this, actually commenced, then 
depending at common law. — O aie v. Luttreix 
( 1824), 2 Add. 234 ; 162 E. B. 279. 

Annotation: — Expld. Holland v. Prior (1834), Coop. temp. 

Brough. 42G. 

3828. Attorney.] — D oumoy r. Hutchon, 

Re Dormoy, Re Bailey (1831), cited 2 Hob. Eccl. 
at p. 148, n. ; 163 E. B. 1273, n. 

Annotation : — Folld. Bailey v, Bristowe (1850), 2 Rob. Eocl. 

145. 

3829. .] — The attorney, to whom 

administration had been granted on behalf of the 
relict of deceased, having been cited at the instam;e 
of the relict residing abixmd to exhibit an inventory 
& account, appealed under protest, alhiging that 
the ct. had not jurisdic^tion to re(iuii*e an account 
between a principal A agent : — Ile/d : the attorney 
w'as bound to comply with the citation. — H aii.ky 
7\ Bkistowe (1850), 2 Hob. Eccl. 1 15 ; 7 Nok‘s of 
Oases, 380 ; 15 L. T. O. S. 71 ; 14 Jur. 298 ; 103 
E. H. 1272. 

3830. ,] — Re Hoiiukx (1910), Tinusy 

Mar. 9. 

3831. To what court returnable — Court of Pro- 
bate Act, 1857 (c. 77), s. 87.] — Tlio ct. has no 
jurisdiction to compel administrators, who have 
taken out administration in an Ecclt*siastical ('Jt ., 
to file inventories & accounts in tlas wrgistry 
of the cl. Such inventories iSt accounts are still, 
by virtue of above sect, returnable only into the 
Ot. of Oh. But the ct. wall grant a ruhi 

to show^ cause why a bond given in the Ecch^siasiical 
C)t. should not be assigned for bi-each of the <*ori- 
dition without further proceedings, on being 
satisfied on affidavit that no inventory & account 
has been returned into the Ecclesiastical Ot. or 
into the Ot. of Oh. — Bouverie v. Maxw'ell (1866), 
L. K. 1 V. & I). 272 ; 36 L. J. P. & M. 3 ; 15 L. T. 
295; 15W.H. 89. 


B, Applicaiion for Inventory, 

(a) Who may apply. 

3832. General rule.] — In an interest cause, a 
party who has given in an admissible allegation has 
a right to a constat of the effects. 

A commission of appraisement decreed in pre- 
ference to an inventory. — Stote v. Tyndall 
(1757), 2 Lee, 405 ; 161 E. H. 385. 

3833. .] — llASELFOOTt*. Haselfoot (1757), 

2 liee, 477 ; 161 E. R. 411. 

3 g 34 , Contingent interest sufflclent.] — A 

contingent interest in the residue, entitles a party 
to call for an inventory & to have notice of the 
sureties. — Roberts v. Roberts (1757), 2 Lee, 
399 ; 161 E. B. 383. 


3835. ,] — Salter v. Sl.aden (1792), 

cited 1 Phillim. at p. 241 ; 161 E. H. 972. 
Annotation PhUlips v. BigneU (1811), 1 Phillim. 

239. 

3836, .] — Snow v, Strutt (1793), 

cited 1 Phillim. at p. 241 ; 161 E. B. 972. 

Refd. Phillips v, BigneU (1811), 1 PhilUm. 

239. 

3637, ,] — An exor. bound to exhibit an 

inventory account, at the suit of a party having 
an interest in the property for which he is exor. — 
Myddleton r. Rusuout (1797), 1 Phillim. 244 ; 
101 E. B. 073. 


Annotation : — ^Refd. l*hiUips 
239. 


Bigiu'll (1811), 1 PhUllm. 


3636. .] — An exor. bound to exhibit an 

inventory & account, at the suit of a part y intt^rested 
in the property for w’^hich he is exor. — P hillips 
V. Bignell (1811), 1 1‘iiilUm. 239 ; 161 E. H. 972. 

3839. .] — A release in general terins, given 

to an exor., is no bar lo a claim for an inventory 

account. TIk^ ct. has pow'er of itself, Uiough it 
seldom exorcises the right, to call for an inventory 
& account. 

It is the duty of an exor. to exhibit an inventory 
4 fe an account . . . the ct. has powa»r to requirti 
them at the instance of a party duly infort^stxHl, 
unless gTOat delay intervene so as to ren(ii?r it a 
matter of impossibility L) furnish them ... it 
has the pow'er to do so (X mro mot a, though it does 
not often ext*rcise tliat power (Slit II. .Iennkr 
p^usT).— A caster r. Anderson (1818), I Bob. 
Pk-d. 672 ; 12 L. 'F. O. H. 293 ; 13 Jur. 44 ; 163 
Pk H. 1171. . , . 

3840. Next of kin.] -Administratrix having an 

equitable demand against the personal estiite of 
her inU^state, the ct. will (uijoin the next of km 
from proctM‘ding in the Spiritual Pt. t«o compel a 
distribution ; but thijy luay proceed to compel the 
a<lministratrix t'O (‘xliibit an inventory. Hac’K- 
jiocr.sE V, Hunter (1787), 1 0<jx, Ikj. (las. 312 ; 29 
PL H. 1195, L. P. ^ ^ . . 

3841. Co-executor.] -A co-exor., heJore probaUs 

may call for an inviuitory ; be is t hen as much 
an exor. as afterwards (l)R. Hetteswoutu).— 
Huggins v, Alexander (1736), 2 Add. 23K, n. ; 
162 E. H. 2Sl, n. . , * ♦ 

3842. Also beneffclary.] -An exor., at 

hijist one who has a special interest, may call upon 
his co-exor. for an invtuitory. 

1 see no ground in principle> ... by wliicn a 
residuary lepitxMf, tliouKi* also possessin)? 
character of c'xor., is depriv'ed of the nt?lit of ciillint? 
upon the otlier exor. for an >nvent<)ry (Sni .loim 
Niciioud— V. Nirm-KB'OI.H A.dd. 

I ttnn - 1 

*^"3843."crBdltor — Physician.) — A physician not 
entitled to caU for an inventory, us a ci-editor, for 
fees due from deceased. — VoN H(U.kni)A.iii, v. 
llAMi’E (1752), 1 U>e, 102 ; 

3844 . 1 — A creditor entitled to an in- 

ventory of the effects ot an 

V. Rice & VVKI.CU {1752), 1 Isie, 471 ; «l ‘74. 


3845. 


:luii v* a a-"-' » . 

,1 — A creditor has a right to call for 
but thfj Prerogative Ct. lias no 




an invenb^iry, uui/ viv: *. „ 

diction at the suit of a crediUir to oxanime the 
particulars of an account. — UnoWN v, A I KINS 

Merls^l&iuon if defendant suflJ- 

cient.l — If a creditor swears to a certain sum duo 


PART IV. SECT. 1, SUB-SECT. 2.— A. 

8S30i. Obli(f(Uiontomake .] — It is not 
only the duty ot an exor. or adminis- 
trator to file an inventory &, render an 
account when duly called upon to do 


but it is his privilege txj do so 
lunUrUy in any case in which be is 
ble to be called upon, & this privilege 
case of bis death extends to his 
rsonal representative, though not 
the same time the representative 


c™.rros 0. L. T. 
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to him, he is entitled to an inventory of the estate 
of an inte8tate.-~SMiTH v* Pbyce (1754), 1 Lee, 669 ; 
161 E. R. 209. . _ ^ 

3 g 47 , j — creditor has a right to call for 

an inventory, but has no right to interfere in an 
administration bond. — Hackman v. Black (1765), 
2 Lee, 251 ; 161 E. R. 331. ^ ^ ^ 

Annotaiion: — Mentd. John v. Bradbury (1866), L. U. 1 

P. & D. 245. 

3343 . Though debt disputed.] — Extrix. 

in custody under a writ de excommunicato capiendo 
for not appearing to a citation by a creditor to 
exhibit an inventory, moved for a supersedeas^ 
disputing the debt upon equitable grounds ; 
motion refused. — R. v. Btatcii ^799), 6 Ves. 113 ; 
31 E. R. 499, L. 0. 

3849. .] — GAi.Et7. Luttrell, No. 3827, 

ante, 

3350. .] — Inventory & account, 

ordered, at the suit of a creditor, whose debt was 
the subject of an action at law, twenty-four years 
after the death of testator. — Jickling v. Bircham 
(1843), 2 Notes of Cases, 403. 

3851. .] — A creditor is entitled to a state- 

ment of the (jfTccts wliich have come into the 
possession of the exor. — Barclay v. Marshall 
(1814), 2 Phillim. 188 ; 161 E. R. 1110. 

(5) Grounds for Granting or Jlcf using Application, 

3852. Application by Judgment creditor — Judg- 
ment not signed or enrolled.] — Decree against defts. 
to jjay money out of assets in their hands, they 
having denied assets, a bill was cxliibited to 
discover assets. Defts. demurred for that it did 
not appear the decree was signed A; enrolled & 
therefore not to answer any suit grounded on such 
a decree. — Bratthwait v. Davis (1073), Oas. 
temp. Pinch, 33 ; 23 E. R. 18. 

3853. Deceased possessed of no effects at time of 
death.] — An inventory refused to the widow of a 
legatee*, where a testator has no eiTects at the time 
of his death, he having during his life conveyed all 
his personal estate by a bill of sale in consideration 
of a debt. — Lkioiiton v, Lekjhton (1757), 2 
Lee. 350 ; 101 E. R. 308. 

3854. Commission of appraisement ordered.] — 
Stote r. Tyndatx, No. 3832, ante, 

3855. Effect of lapse of time — Presumption of 
full administration.] — An inventory account, 
may bo dispensed with if not applied for till after 
so long a period tliat in conjunction with circum- 
stances it alTords a reasonable presumption of 
the estate’s having been fully administered. — 
Ritchie v, Rees & Rees (1822), 1 Add. 144; 
102 E. R. 61. 

Annotation : — Refd. Holland v. Prior (1834), 1 My. & E. 

2.37. 

3856. Inventory made shortly after death — 

Evidence that beneficiary fully paid.] — The ct. 

will not, at the instance of the assignee of an 
insolvent, on a suggestion that the insolvent 
had not received his distributive share, call ui>on 
the widow & administratrix of the father of the 
insolvent for an inventory &, account, after a 
long acquiescence of the insolvent & his assignee ; 
& when it is shown that a valuation & inventory 
of deceased’s effects were made shortly after his 
death & facts are proved from which it may fairly 


Administrators. 

be presumed, that the insolvent had received 
considerably more than his full shore. 

This ct. can only require, that all deceased died 
possessed of should be included in the inventory ; 
it cannot call for an account of the subsequent 
profits on his business. — ^Pitt v. Woodilam (1828), 

1 Hag. Ecc. 247 ; 162 E. R. 673. 

3357 . Estate insolvent — ^Effect of acceptance 

by creditors of composition.] — Bowles v, Harvey 
(1832), 4 Hag. Ecc. 241 ; 162 E. R. 1434. 

3858. .] — ^An application to compel an 

administratrix to exhibit an inventory & account 
after a lapse of eighteen years rejected & the party 
making the application, under the curcumstances, 
condemned in costs. — Scurrah v. Scurrah (1841) 

2 Curt. 919 ; 1 Notes of Cases, 248 ; 163 E. R. 630. 
Annotation: — ^Refd. Burgess v, Marriott (1843), 3 Curt 

424. 

3859. .] — JicKUNG V, Bircham, No. 3850, 

I ante. 

3860. Impossibility of furnishing Inventory 

— ^Effect of release.] — Ac aster v. Anderson, No. 
3839, ante, 

3861. Delay not justified.] Motion for 

inventory & account, & to allot portions, rejected, 
the circumstances of the case not being sufficient 
to justify the delay in making the application to 
the ct. — In the Goods of Perkins (1850), 14 Jur. 
1032. 

3862. Effect of admission of assets — Whether 
court will enter Into questions of construction.] — 

Burgess v. Marriott, No. 3820, ante. 

C. Requisites of Inventory, 

(a) In General, 

3863. In discretion of court.] — The ct. exercises 
a discretion as to the sort of inventory it requires 
from an administrator. — Reeves v, Preehnq 
(1812), 2 Phillim. 50 ; 161 E. R. 1077. 

3864. Fullness.] — When the ct. decrees an in- 
ventory, it expects a full & satisfactory one to be 
given in. — Plunket v. Sharpe (1754), 1 Lee, 623; 
101 E. R. 228. 

Power of court to order fuller inventory.] — 

Sec Sub-scct. 2, F., post. 

(6) What Property must be Included, 

3865. Goods devised to executrix for life — 
Whether security required.] — An extrix. shall sign 
an inventory of goods, the use of which is devised 
to her for life, but shall not give security for them. 
— Anon. (1726), Mos. 15 ; 25 B. R. 242, L. O. 

3866. Personal estate abroad.] — It is not com- 
petent to the Prerogative Ct. to require an in- 
ventory of a personal estate situated in Germany. — 
Raymond v. Von Watteville (1758), 2 Lee, 651 ; 
161 E. R. 430. 

3867. .] — Wilson v. Ogle (1737), cited 

2 Lee, 555 ; 101 E. R. 438. 

AnnotcUion : — ^Reld. Raymond v. Von Watteville (1758), 
2 Lee, 551. 

3868. Leasehold estate held on mortgage.] — 

The ct. has no jurisdiction to direct an inventory 
of a leasehold estate under lives which was held on 
a mortgage. An inventory ordered as to the other 
effects. — Savillb v, Morgan (1753), 1 Lee, 431 ; 
161 E. R. 160. 


PART IV. SECT. 1, SUB-SECT. 2.— 
C. (a). 

r. Omission of unimportant formali- 
ties — Effect of . ) — ^Abcuambault r. Crn- 
lUBNS Insurance Go. (1880), 3 L. N. 
410; 24 L. O. J. 298.— CAN. 


PART tv. SECT. 1 , SUB-SECT. 2.— 
C. (b). 

t. Property claimed by other parties 
— Inventory made under order of court.] 
— The judge of Probate has the power 
after hearing evidence on the facte, to 
order an exor. or administrator to in- 


clude in the inventory, as property ol 
deceased, artiolee claimed by othei 
parties, but he cannot require the exor. 
or administrator to swear to an in< 
ventory thus amended by order of the 
ct . — lie lUiSTON*S Estate (1857), i 
Thom. 195.— GAN. 


8869. Only property of which deceased died 
possessed — Not subsequent profits of his business.] 

— Pitt v. Woodham, No. 3856, ante. 
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i>. Effect of Inventory, 

3S70. General rule.] — After lettei's of admiuis* 
t ration have issued, the value of an estate can only 
be known from the inventory. 

The ct. will be regulated by the inventory in 
ascertaining whether further security may be 
necessary. — ^A xi.en v, Allen (1755), 2 Lee, 211: 
101 E. R. 328. 

3871. On cause in which inventory ordered.] — 

Where the ct. has decreed a commission of appraise* 
ment & inventory, & afteiwards granted an 
administration, the cause is not at an end till the 
inventory has been accepted & allowed to be 
complete. — W atson r. Milwaud (1750), 2 l^e, 
332 ; 101 E. K. 359. 

3872. On executor — How far binding.] — In 

what case an exor. shall be bound by the inventory 
exhibited on pwving the will.— Anon. (1709), 
11 Mod. Rep. 225 ; 88 E. U. 1005. 

3873. Admission of subsequent varying 

affidavit.] — Subsequent allidavit by a pltf. exor., 
“ that he belie v'es the debt sworn to be due,” 
wdiich before was only sworn ” to appear by 
accounts,” admitted. — R oc^he r. Carey (1772), 
2 Win. Bl. 850 ; 90 E. K. 501. 

3874. .] — All sums stated by an exc»r. 

in his inventory given in to the Ect!lesiasticai (^t. 
as siippos<‘d to be rectjvcrable, art^ assets in his 
hands, unless he jirovc' a demand tSi lefu.sal. — 
Young r. t-AWDRp:Y (1819), 8 Taunt. 731 ; 3 

Moore, C. R. (Ui ; 129 E. It. 570. 

3875. .] — I'lion jticne adminkstrarit 

pleaded, the exor. is not concluded by the amount 
of assets in (he inventory exhibited to th(‘ ecclesi- 
astical otrioer. Qu. : whetlier .such invcnU)ry 
is jjrimd facie (jvidonee of as.s<‘ts. — Stkahn r. 
Mills (1833), 4 B. iVt Ad. 057 ; I Ncv. A. M. K. 11. 
430 ; 110 E. R. 003 ; siih iiom, Steen r. Mij.ls, 
2 L. J. K, B. 100. 

Annotation Refd. Mann r. Lmih; (ISIJri), 3 Ad, & El. ClM.t 

1C. Ncfjlcrf or Itrfiisal to make Inventory. 

3876. Executor about to go abroad — Injunction.! 
- Hill against an exor. to enjoin him to exhibit. 
an inventoi’y A to give security to account before 
h(5 go beyond sea. Demurrer, for that this bill is 
to make an injunction in the nature (jf the writ, 
AV exeat reyuiim, et<*. — BunaG: Hindali. (1070), 
Cas. temp. Finch, 257 ; 23 E. R, 141. 

3877. Mandamus — To compel representative to 
make inventory.] — B. v. BETaEswouTii (1733), 
Kel. W. 150; 25 E. R. 513; .--ub nom. Suffolk’h 
(I x)RD) Casp:, 1^*<‘ temp. IJanl. 9. 

Annotation : — Mentd. 11. r. Surry JJ. (1734), 2 liarn. K. H. 

4 1 0 . 

3878. Liability for costs — Of application for in- 
ventory.) — Snow r. Stkittt (1793), cited in I 
Rhillim. at p. 241 ; 191 E. B. 972. 

Annotation ;—Re!d. I’hilJii»N r. higriiell (IHJl), J J’liJiliiii. 23JL 

3870. Liability for contempt.] — Extrices, pm- 
nounced contumacious for not bringing in an 
inventorv.— G uif*fith.s 1'uinder r. Bp:NNE'n’ 
Taylor (lSlb)» 2 Phillim. 304 ; 101 E. R. 1170. 


^ 3880. .] — An e.xor. being called upon by a 

citation to do certain acts, appeared & complied 
with the citation in part only ; for not complying 
with all the requisites he was, after notice given to 
him, pronounced in contempt, &; the contempt 
directed to be signified ; notwitlistanding it was 
suggested that a decree ought, in the first instance, 
to have been issued, &; not a citation. — Edwards 
r. Mahtyn (1850), 2 Rob. Eccl. 285; 103 E. R. 
1320. 

Annotation : — Reid. Crosby r. Notoii (1887), 30 L. J. P. & M. 

55. 

3881. .] — An at taclimcnt will bo granted 

against a married woman for non-compliance wdtli 
a citation, calling upon Iut to tile an iiiventc»ry in 
the ivgisiry of an estate of which slio i.s adminis- 
tratrix. — Baker r. Baker (1800). 2 Sw. Tr. 380 ; 
29 L. J. R. M. A: A. 138 ; 24 .1. R. 150 ; 104 E. R. 
1013. 

3882. .] — An administrator, who is in 

l>rison undtu* an attachment for not llling his 
inventory & account, will not be discharged from 
custody u})on tiling a sulllcient- invent-ory & account , 
except upon payment of c(»sts. — Mailshman v. 
Brookes (1803), 32 L. .1. R. M. it A. 95 ; 1 1 W. R. 
519. 

3883. .] — lie UonuiCK (1910), Alar. 9. 

F. Further Inventory. 

3884. Jurisdiction of court to order.]- Shauki.e- 
TON V. Barryaioiie (Lord) (1798), cit(‘d 2 Add. 
329; 1(52 E.B. 314. 

Annotation : — Reid, 'rt'lforil r, Morlnon (1821), 2 Add. 311). 

3885. When ordered.) — An administratrix with 
the will amu'xed (billed upon for a inort* full 
inv'tuitory, A then he.hl to have fully administered. 
— 1 Ip:ndren V. Suaw (1752), 1 lee, 51 ; 101 K. It. 
20. 

3886. .] — Where ohjeetions to a.n inventory, 

given in on t he oath of an «*xt>r., are. tak(Mi by one 
only of various parties, her inR*rest., too, only 
derivative, cMpuilly int-i^n'Hted in tlu; elh'c.ts of 
testaUir, the rest apparently ac(jiiieHc‘ing ; iV. 
wheiM^ the disclosure*, of assets sought, refers back 
to transactions pn‘ity r(‘mot/e in point of date, etc., 
und<*r suedi eire.-umstarKiess the ct. will presunu? the 
invenLjry t<i be <;orrect, A, conseepaintly, will 
dismiss the excu*., without strong grminds laid to 
induce a contrary suspicion. Hunter v. Byrn 
(1824), 2 Add. 31 1 ; 102 E. It. 308. 


SUR-HECT. 3.— (iETTING IN AND INVESTMENT 
GF J Property. 

A. (iettiny in Property. 

Sec Administration of Estates Aed, 1925 (c. 23), 
K. 33. 

3887. General rule.) — I pon the construction 
of a w'ill : — Held : it was the duty of exors. t/O set 
apart a sum of £4,500 iijKin a particular trust-, 
&, for that purpose, if necessary, to make an 


PART IV. SECT. 1, SUB-SECT. 2.— D. 

t. On parties to the proceeding — 
IIow far binding-]— 'I'ba invcnU»ry 
appraisement are biiidliifr upon the 
parties the xirocoedintf to prove the 
value of the entat^e . — lie (’hisiiolm’s 
Estatk (1817), 50 N. S. 11. 311. — CAN. 

a. Omission of part of estaU-^ 
Fraud not proved.] — Shaw v. Coofeh 
(1861), 8 L. C. J. 38. — CAN. 

b. Fraud proved.] — An exor. 

wjultted from the inveiit<ir>' a sum 
of £ 25 , taken by him out of the 
desk of deceased : — Held : such omis- 
sion was fraudulent, & rendered the 

J. — VOL. XXIIL 


I exor. liable to the full amount of 
di^ccased’H deht^. — Jackson v. Wilson 
(1838), 3 Moo. 1». C. C. 177 ; 13 E. Jt. 
7.5.— I. of M. 

PART IV. SECT. I. SUB-SECT. 2. F. 

c. When ordered — Ntvlg ... 

1 assets.l — Hv Uai/iton’s Estate (1857), 
2 Thom. 105.— CAN. 

j d. Dispute as to valaalion - 

1 Motum for inguirg — Time limU .] — The 
! time limited by Court Foes Amend- 
ment Act, 1800, H. 2 (4), for moving the 
ct. to hold an Inquiry into the true 
value of an estate only runs from the 


date of the Jodfring of the inventory 
required l»y law. Sc liocH not run from 
the depoHltliiK of a dociiinent which 
Olid iH the details of a full Untrue CHtimuto 
-.niy trlvcH an cHtfinated lump flgiue 
of the approximate value. — AIchamm at 
JtAMKHIIWAK Kf'HAlt r. GCVA, COL- 
Lf'XTOK (1013), 30 T. L, JL 05.— IND, 


PART IV. SECT. 1, SUB-SECT. 3.— A. 

3887 i. General rule. ) — Kxors. should 
jiroeeod with promptitude to roallse 
the assets ; & tlio law presumes that, 

trofioral rule, a year should be 

Huffleiont for this purpose. 7’hry 

Y 
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Executors and Administrators. 


Sect, 1 . — First duties: Svii-sect, % A,] 
immediate conversion of testator’s assets ; it 
being the primary intention of testator to con- 
stitute that trust, & also to give maintenance to his 
infant residuary legatees, although, from other 
expressions in the will, it might also appear to be 
his intention that the conversion should not take 
place till the residuary legatees should attain 
twenty-five. In default of executing this trust, a 
receiver was appointed. — Kichakds v. Perkins 
(1838), 3 Y. & C. Kx. 299 ; 8 L. J. Ex. Eq. 57 ; 3 
Jur. 108 ; 100 E. K. 710. 

8888. .] — (1) It is the duty of exors. to get 

in j>roperiy specifically bequeathed, (2) at the 
expense of the general estate. — Perry v. Meddow- 
CROIT (1841), 4 Beav. 197 ; 49 E. li. 314. 
AnTwiations : — As to (1) Dbtd. Dc Sommery, Coclenbicr v. 

De Somnicry, [1912] 2 Ch. 622 ; Ee Scott, Scott v. Scott, 
[1915] 1 Ch. 692. As to (2) Apld. Ee Hewott, Eldridge d. 
llcwett (1920), 90 L. J. Ch. 126. 

3889. — — — (1) It is the duty of trustees to 
press for the payment of the trust funds to them, 
Ai if they are not paid within a reasonable time 
to enfoi’ce payment by legal proceedings ; Ac it is 
especially their duty to take action promptly 
if by the terms of the trust payment has been 
deferred to the expiration of a specified time. 
^J’he only excuse for not taking action to enforce 
I)ayment is a well-founded belief on the part of the 
trustees that such action would be fruitless ; tSc 
the burden of proving the grounds of such belief 
is on tlie trustees. 

(2) Qu, : if in an action against exors. for a 
legacy, the exors. admit assets Ac judgment is 
given for payment of the legacy de bom^ propriiSf 
whether an uni)aid creditor can call upon the 
legatee to rcifund the l(‘gacy. Scmblc : the creditor 
could recover the legacy in such a case if it was in 
fact paid out of testatoi*’8 assets, but not if it was 
paid by the excjrs. d.c bonis propriis. — lie Brooden, 
BilJJNa V. Broodkn (1888), 38 <.3i. B. 54(1; 59 
L. T. (150 ; 37 W. K. 84 ; 4 T. L. K. 521, C. A. 
Annotations : — As to (1) CoDSd. Ec llarHt, Addison v. Topp 
(1890), (ill 1j. T. (i06. Apld. Ec (irmaiwood, Cri'isiiwood v, 
r’Irth (1911), 1()6 L. T. 609. Reid. Jtc Cliapinau, Cocks v, 
Oliapmaii (1896), 46 W. 11. 67 ; Ec 8tcvuJis, Cooke v. 
Stevens, [18981 1 Ch. 162. 


8890. .] — Where trustees, directed by the 

will of testator who died in May, 189(1, to convert 
invest his estate, allow'ed a sum lent by testeter 
A:, a debt due in respect of the sah* of part (»f 
testator’s assets to remain uncoUect<*d A: without 
action brought until 1903, the debtor being a 
director of an important co. A:, possessed of liouse 
A: sliare property : — JJeld : liable for t he consequent 
loss, the ft. not being satisfied tliat no loss had 
a,ccru(‘d to testator’s estate from the negU'ct by 
the trustees of their duty. — /»V (Jhkenwooi), 
Hrkknvvood V, Eiimi (1911), 105 Ji. T. 509. 

3891. Duty to get in debts — Outstanding on 
personal security Liability for neglect. J—Exor. 
not haA ing brought, an action ciia.rg(‘(i with a boml 
debt.- Lowhon r. Copeland (1787), 2 Bm. V, i\ 
150 ; 29 E. li. 89. 

Annotations : — Rcfd. Crr r. Newton (1791), 2 Cox, Eq. Ctw. 
271; I'owoll r, Evans (1801), 6 Vch. 839 ; Tebba v. 


Carpenter (1816), 1 Madd. 290 ; Buxton e. Buxton (1836), 
1 My. & Or. 80 ; Ee Roberts, Knight v. Roberts (1897), 
76 L. T. 479. Meiltd. Ee Knight's Trusts (1859), 27 
Beav. 45 ; Brown v, Burdett (1888), 40 Ch. D. 244. 

8892. .] — Exors. under the cir- 

cumstances charged wdth a loss by neglecting to 
call in money, lent by testator upon bond. — 
Powell v. Evans (1801 ), 6 Ves. 839 ; 31 E. R. 
886. 

Annotations : — Consd. Buxton v. Buxton (1835), 1 My. &; Cr. 
80. Refd. Clough v. Bond (1838), 3 My. & Cr. 490 ; Bailey 
V. Gould (1840), 4 Y. & C. Ex. 221 ; Ee Oasquoinc, Oas- 
quoino v. Gasquoine, [1894] 1 Ch. 470. 

8893. .] — Part of testator’s assets 

consisted of a promissory note. The oxor., though 
requested by the parties interested so to do, 
neglected to get it in ; Ac about two years after- 
wards it was lost by the insolvency of debtor ; — 
Held : the exor. was personally liable. — Caney 
V. Bond (1843), C Beav. 486 ; 1 L. T. O. S. 409 ; 
49 E. B. 914 ; 8vh nom. Carry v. Bond, 12 
L. J Ch. 

Annotation: — Dbtd. Ee Owens, Jones v. Owens (1882), 47 
L. T. 61. 


8894. .] — Exors. held personally 

liable in respect of the loss to testator’s estate of 
a sum outstanding on personal security ; although 
the security was that of the bond of testator’s 
solr., At the money had been invested in that 
security by testator some years before his death, 
Ac by his will he directed that liis trustees should 
get in Ills outstanding personal estate “ as soon as 
conveniently might be ” after his decease. — 
Bullock v. Wheatijey (1844), 1 Coll. 130 ; 63 
E. B. 352. 

3 g 95 . J — An exor. having pos- 

sessed a promissory note for £400, part of the assets 
of testator, retained the note in liis possession 
without taking any proceedings to recover the 
amount or the interests for seven years ; Ac at the 
end of seven years, when the sole residuary legatee 
came of age, the exor, delivered the note to the 
residuai’y legatee. The residuary legatee, ten 
years afterw^ards, filed his bill against tlu*, exor., 
charging him with breaches of trust in the adminis- 
tration of the estate. The ct., in such circum- 
stances, refused to charge the exor. with the 
amount of the promissory note, or direct an inquiry 
whether any loss had resulted to the estate by 
reason of the exor. not having taken proceedings 
to enforce jjayment of the amount due on the note. 
Ju sucli a case the exor. would not be chargeable, 
unless it should be found that the amount of the 
note could have btien recovered during the seven 
years between the death of testater & tlio time 
wdien pltf. attained liis majority ; Ac if it w^er<^ 
found that the amount could liave been recovered 
doling that time, still the I'xor. w^ould not be 
chargeable unless it should be found that tlas 
amount could not have been recovered during the, 
ten year's which elapsed after the note had hoen 
delivered to pltf. — East v. East (1846), 5 Hare, 
343 ; 67 E. B. 941. 

3896. Failure to issue execution 

after Judgment.] — About a yeiu* after t<5stator’s 
death the extrix. brought an action against a 
debtor & rccovci'ed judgment, but she did not 


Hhoulil oxorclne a reasimablo illscrotion 
liH to Hiiiuti: dobtorH, presurvo evidouoo 
of having doiii) ho in tlio C4i80 of nn- 
colloctod debts, the onus of proof being 
on them, &. not on the legateoH, But 
where the result proves unfortunate, 
thor are not charged with the Iuhh, 
though the ot. Hhould not oonour 
in the nroprletj” of the course which, 
in the ooaa fide oxorciso of their dis- 
(U’etiou, they took. A dolajr of ten 
mouths, which resulted iu the loss of 
a debt, was held to requli'e explanation. 


— McUahoau r. McKinnon (1868), 16 
(Jr. 301.— CAN. 

3887 ii. .1 — The duty of oxors* 

is only to realise the aasets ^ discharge 
the liabilities on the estate ; not to 
luako investments on behalf of minors, 
which is the duty of the guardians. — 
tie Uksum's Estatk (1886), 7 N. Ij. U. 
82.— S. AF. 

e. Money in court — Eiyhi to obtain 
payment out — Infants interested in fund. ] 
— The administratrix of a deceased 


party, who had died before Devolution 
of Estates Act caiuo into force, was 
allowed to take out of ct. a sum of 
1210, which was part of the personal 
estate of the dc^ceased, notwithstanding 
that two infants were among the next 
of kin wiio would be cntlUcHl to share 
in the estate after payment of debts, 
etc . — Ee PAB80NS, Jonjcs r. Kxllanp 
(1891), 14 P. R. 144.— CAN. 


f. .1— Money in ot. 

belonging at the time of her death 
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issue execution until a year after, when a bkpcy. 
ensued & the debt was lost. The extrix. was 
empowered “ to compound or allow time for the 
payment of any debt” : — Held: under the par- 
ticular circumstances she was not liable for a 
devastavit. — Ratcuffe v. Winch (1853), 17 Beav. 
217 ; 51 E. R. 1016. 

Annotation : — Raid. He, Brogdcn, Billing i?. Brogdcn (1888), 

38 Cli. D. 546. 

3897. .] — Even before the pass- 

ing of Conveyancing Act, 1881 (c. 41), exors. 
had a fair discretion, whether they would or would 
not immediately sue a debtor of testator for the 
amount due to the estate, & their not doing so. 
{ilthough loss occurred by the delay, was not 
necessarily wilful neglecit or default for which 
they were liable. Seniblc : the effect of CJon- 
veyancing Act (c. 41), s. 37, is, that an exor. is 
only liable for delay in suing for his testator s debt 
when he has not acted bond fide. 

Testator died in Mar. 1878. W. then owed him 
money on promissory notes. Sliortly aft<'rwards 
the exors. applied W. for payment. W. said 
he could only pay by selling his real estate', which 
according valuation was su flic i ('lit to leave 
a surplus, after payment of mtge. debts, more than 
enough to pay testator’s debt. In Mar. 1879, after 
further pressure, W. offered the i*eal est-ite for 
sale, but withdrew it as an iideriuate i)riee could 
not be obtained. W. afterwards obtained further 
advances from the intgecs. of the property but- no 
monej’^ was paid to the exors. On .Ian. 31, 1880, 
their solr. .again pressed for payment, on Feb. 10, 
W. filed a liquidation petition. lie alleged that 
earlier pressure would only have re.sulted in his 
petition being immodiattdy filed 7/c/<i .* f-b(^ 

exors. were not liable for tlie lo.ss of the money due 
from W. — lie Ovvk.ns, .Jones v. Owp:ns (1882), 17 
1 4. T. 01, C. A. 

Annotation : — Refd. /iV (ireenwood, (JreeioNoed i*. Firth 

(1911), lOo L. T. 509. 

3898. Although authorised by will to 

lend on personal security.] — JiJxors. aiif-horised t-o 
lend upon person.al security, not justifieil in leaving 
outstanding debts on such security. — JivANS v. 
Fjjgut (1838), 2 .lur. 818. 

Power to lend generally, see Sect. 1, sub-sect. 3, 
B. {b), post. 

Refusal to get in debts Right of residuary 

legatee to sue for debts.] — See Part Vll., Sect. J, 
sub-sect. 4, 

3899. Debtor co-executor — Liability for 

neglect.] — (1) Wliero personal property is be- 
({ueathed to the exors., as trust-<;es, the probat; 
of the will is an acceptance of the trusts. 

(2) The usual indemnity ci;iu.s<* docs not 
exonerate one of two trustees tnjm a loss occasionc'd 
hy a debt due from the other, having been sufferc'd 
to remain outstcanding.— M i'cki.ow v. 

(1821), Jae. lim ; 37 K. H. 821. 

AnnoUtiiotut : — A.'i to (\) FoUd. BflyJcy r. Jh>fH (18-15), Hell, 

Kcj. 80. Reid, i'addoii r. ];ichar(lHon (1855), 7 Do G. M. 

G. 563 : /I’c Lard Si Fallvrtoii (1895), 65 L. .1. (Jh. 184. 

A8 tft (2) Refd. Stiles r. Guy (1849), 1 H. &. Tvv. 523. 

3900. .] — Styles v. Guy, No. 

911, post. 

3901. Though deceased satisfied with 

security.] — It is no excuse that testator allowed 
this debt to remain as precariou.s security, it was 


lus own & any loss would bo his only ; but au 
exor.’s first duty is to collect all debts i*esting a.s 
personal security (Langdale, M.R.). — Oahdnek 
r. Gardner (1837), 1 Jur. 402. 

3902. Belief that action for recovery of debt 

not maintainable.] — Where it is the duty of a 
trustee or exor. to obt-aln payment of a sum of 
money, he is exonerated & never ixjqiiired to make 
good an}' loss if he has done all he could to obtain 
pajment but his efforts have not proved suc- 
cessful. Nay more, if he has Gikeii no st-eps at 
all to obt^iin payment-, but it appt'ars, that if 
he had done so, they would hav'o been, or there is 
reasonable ground for b(;lioviug they would have 
been, ineffectual, he is exonerated from all liability. 
— Clack r. IIoi.iand (1851), 19 Beav. 262; 21 
L. .1. Vh. 13 ; 21 L. T. O. S. 49 ; IS .fur. 1007 ; 
2 W. n. 402 ; 52 E. R. 350. 

Annotatioiiit : -Consd. Hr ItobortH. IvnlKbt r. Uohortii (1897). 
76 J,. T. 479. Apld. Hr GiTMMiwood, Givin»\viM»d r. Fiiili 
(1911), 105 L. T. 509. Raid. Williams i\ illjctfliiH (1868), 
17 L. T. 525 ; Sjiundi'i>» v. Diinman (1878), 7 Oh. 1). 825 : 
lie Losllf. LchHo r. Fnuirh (1883). 23 (M». 1). 552; Hr 
Hrotrdon, Hilling r. Hrngdt'n (1888), 38 I’li. D. 516: Hr 
llui-Ht, Adtlisnn r. Tnpp (1890), 63 L. 'P. 665. Montd. 
Ashwln r. Burton (1862), 32 L. J. t'h. 196. 

3903. .) — Where the exor. of a 

deceased solr. was bond fide jte on rtvisonabb* 
giamnds satisfied that he couhi not maitil-ain an 
action against a client personally l-o rt»eovt*r costs 
incurred in an ailiuinist ratiou m’ti(»ii ic owing to th(< 
soil*., there bt‘i ng au arrangemtutt- betw(‘t;u tlie 
soil*, ic th(‘ client to tin; effect that Uni latt<er 
should not be pemmally liable t-o the solr. for the; 
costs, ex(;ef>t in lln; event of las Ixjing unable to 
recover same in the administ ration aclioii ; — 
Held: the (*xor. was not guilty of any wilful 
d(*f,ault- ; hut that- even if the «‘X(>r. was technically 
liable ft>r a breacli of trust, then under .ludhual 
Trustees Act, 1S!)(} (c. 35), s. 3, 1 p‘, having acUnl 
honestly ^ riiasoiiahly, ought fairly to lx* exeusml. 
— He ItoHEUTS, K.N1GHT V. RoHEllTS (1897), 76 
L. T. 179 ; II Sol. Jo. 168, 0. A. 

Annotation : -PoUd. He Hurkur, Uavenshaw r. Barker (1 578), 
46 W. K. 296. 

3904. Contingent debt -Option created by 

testator exercised.] — By liis will testatm* gave Jiis 
sons in succession an ojition to purcJiasi; his hsase- 
hold mill property at a valuation, paya.hle hy half- 
yearly instalrnenls with int-eiest. In addition to 
giving a bond, tlu* son purchasing was to exeiaite 
a mtge. Tlie sah; iiKjneys were t-o be invest-ed 
upon some of the investments authorisfal hy tin; 
will, & to he dispost^d of as tlierehy directed. The 
investment clause gave tin; trust(M*s ahsolut-<^ 
discretion to invest in the securities nanunl therein, 
or in case eitlmr of the sons should eleid- l-o carry 
on Gistator’s busine.ss, then upon security of the 
land, mill, tV; premiseis whereon the busine.ss shouhl 
be carried on. Testator diml in 1875. 'J'he 
eldest son excTclsed the ojition. 3’he mill property 
was valued at i;5(),()l)t). TJ»e trustees At the son 
agreed for payment of tJiis sum hy half-yearly 
instalments of £2,000. In Marcii, J877, the sou 
execut<;d a mtge, of tlie mill jiroperty to secure 
the £50,000. It being necessary that the son 
should obtain some furthe.r capital, a limited 
liability co. was incorporateal in March, 1877. 
It agieed t-<i buy from the son the propeH-y 


to an intoHtate wti-e) pui^l out to her 
lidmiuistrator notuith-*Uin^liiiiir that 
infantH niiicht be or iiik^bt l>€coine 
entitled to it or a nhare of it. Sender ^ 
it the money beion(?od Mpoclbcally t-o 
infants, the disposition init^ht be other- 
wise. — STKW'ART r. WillTXKY (1891), 
14 P. U. 117.— CAN. 

g. Proiterty to ht tuken at valua* 


turn — Hy otw hrnr/U’uiry- Jtiyht to 
appoint 1 “ festator provided 

in his will that on the death of IiIh 
widow, bis exors. shfuild have his farm 
valued, Si Kave permission Uj his son 
K. to take it at their valuation, aft<*r 
wdiich the proceeds were to be divide*! 
amonfi:st all bis rbildreii, of wboin t.iie 
exors. were two. E. baviiifr made up 
bio mind to Ukc tbc farm, tbe exot^. 


culled in his iiitl in noiiiinatiiijic three 
vuluerM, Sc proceoiied to value the 
farm, K. belmf present, witiiout notify- 
liiu the other cdiildren. 'J'here was no 
evidenee tiiat K. hud atUuiint-ed to 
iniluenco the valuers, or that they had 
nnudied tiieir coneiuslon In other than 
a leiritlrnaU; <!i iipriiflit way, but ccrUiiii 
at ili>‘ (ddldreii bad ifiipeiicbed the 
^aliuiUon os being too low' Sc asked for 
Y 2 



324 


Executors and Auministratoks. 


Sect. l.—Fimt duties: Itiub-sccl. 3, A. & B. («) i. 

comprised in the mige. at a slight advance in price 
& the equity of redemption was duly ^signed to it. 
The CO. having subsequently failed, it was sought 
to fix the trustees with liability, & to establish 
against them a case of wilful default. The default 
alleged was that they did not get from the son 
the instalments of £2,000 half-yearly as they 
became due, & also in not compelling the payment 
of the instalments by the co. as the owners of the 
equity of redemjition by means of a foreclosure 
action or the exercise, of their jiowcr of sale : — 
Held: (1) the trustees had done the best they 
could in the embarrassing position in which 
testator himself had placed them ; (2) no imputa- 
tion could be made ui)on their honesty ; (3) they 
were not liable to make good the loss. 

Trustees arc not insurers, & if they have & 
retain in their hands assets winch, fairly valued, 
are sutlicient to meet legacies which are not 
payable, but liave to bo held in trust, they are 
justified in jiaying other legacies jiayable pari 
passu with them, but payable at once ; & trustees 
making such i)ayinents arc not personally respon- 
sible to the unpaid legatees if the assets letained 
for them should in the result prove insuflicicnt to 
l)ay them in full. 

'J’hc conduct of trustees ought to be regarded 
with rcfercince to the facts & circumstances 
existing at the time when tlu;y had to act A:- which 
were known, or which ought to have been known, 
by them at that tim(*.. — Re IIuhht, Addison v. 
ToPJ* (1802), 07 Ji. T. 00 ; 8 T. L. It. 528, (1. A. 
AnnoUiHon : —Keldi. lie Greenwood, Greenwood r. Kirili 

(l«n), 10r> li. T. 5011. 

3905. Delivery of assets to co-executor - Validity 
as against other executor.]— 1*kmbeutun v, CUi air- 
man, No. 3979, posf. 

3906. Representative character of 

payee unknown to debtor.] — Payment by debtor, 
for the express ])uri)ose of discharging his debt 
to an estati*, U) his own ag(uit, who happens to bt*, 
but not to debtor’s knowledge, one of the exors. 
of the estate, is not sunicient to diseiiarge debtor. 

Although a residuary account signed by an 
exor. is prhnd facie evidence of receipt of the 
moneys credit-ed in t-hci account, it is evid<‘nce 
which is open to (jxplanatiou, it the acknowledg- 
ment is not conclusive against- him in favour of a 
debtor to the estat-e. -- MiiJ.EU r. Douolas (I88()), 
.50 J.. ,1. Ch, 91 ; 55 L. T. 583 ; 35 W. P. 122. 

3907. Power to employ agent.] -Kxors. heUl, 
under the circumstances, justilieti in a]>pointing 
an agent to get in ti^st-ator’s debts, it in allowing 
Imn a. salary for his trouble.- I Ioi»kins()N Pok 
( 1838), 1 Peav. 189 ; 48 P. P. 90S. 

Annotation : — Refd. .Touch r. I’owcU (ISGJ), fi lica\. 4SS. 

ijawrall}!, Pait \’l,. Sect. 9, sub- 

S(‘et. 5, ()., past, 

3908. Right of debtor to control application of 
money paid to representative.] — A debtor to U*sta- 
tor cannot maintain a bill against- the personal 
representative, to obtain tht^ directions of the et. 
as to the disposal of the money due by him. A: to 
restrain an action brought by the i)i*rsonal repit*- 
sontative to recover tlu5 debt, on tlu* grouml that 
the debt had been apiJi'opriatmi by tesPitor ft>r a 
particular purposts A:^ that the personal repre- 
sentative intondod U) apply it for purpose's not 
warranted by the will. — Dakthez r. Wintek 
( 1820), 2 Sim. A: St. 530 ; 4 P. .7. O. S. Ch. 175 ; 
57 E. P. 451. 


B. luveaUmui of Properly, 

(a) Duty to Realise Investments, 
i. Where no Express Direction to Realise, 

See Administration of Estates Act, 1925 (c. 23), 
s. 33. 

3909. General rule — To be strictly observed 
unless incompatible with testator’s intention.] — 

Testator, after devising lands to uses in strict 
settlement, gave the residue of his personalty to 
be invested in lands to be settled to the same uses. 
The tenant for life is not entitled to the interest 
of the residue, till one year from testator’s death. 
The general rule fixing the end of the first year as 
the period at which the enjoyment of the tenant 
for life is to commence, is not to be departed from 
unless it appears that testator’s intention is 
incompatible with it. — Taylou v, Uibbert (1820), 
1 Jae. & W. 308 ; 37 E. R. 393. 

Annotations: — Consd. Anjroi’Ktein r. Martin (1823), Turn. 

& R. 2.32. Dbtd. DouglaH v. Congreve (1836), 1 Keen, 

410. Consd. Bulkeley v. Stephcne (1803), 10 L. T. 225. 

Refd. Hewitt ?>. Morris (1824), Turn. & 11. 241 ; Taylor 

V, Clark (1841), 1 Hart?, 161. Mentd. Knight v. Ilowyer 

(1857), 26 L. J. Ch. 769. 

3910. .] — An exor., who allowed part of 

testator’s assets to remain invested in Mexican 
bonds for a year & seven months after testator’s 
death, & eventually sold the bonds at a lower 
I)rice than might have been obtained by a sale at 
an earlier period, but who appeared to have acted 
throughout with diligence A: good faith, was held, 
under the circumstances, not to be liable for the 
loss conse(iuont on his not having sold them 
sooner. A diffeuence of opinion between two 
exors., as to the propriety of converting the 
assets at a particular period, followed by a demand 
made by one of tlieni upon the other to (joncur in 
elTecting an immediate conversion, does not 
dei)rivc* the latUu* of the right to exeredse his own 
discretion, or render him liable for the loss tliat 
may aristi from the delay cons(‘qucnt on his 
declining to comply with tlie demand. — B uxton 
V, Buxton (1835), 1 My. & O. 80 ; 40 K. R. 307. 

Annotatioiis :~l)iaid, Gardtier r. (iuidncr (1837), 1 Jur. 

402; Suulthorpc r. Tipper (1H71), L. K. ]3 Kn. 232. 

Folld. Mursdeii r. Kent (1877), .5 Ch. D. 598. Reid. 

Bullock r. Wheatley (1844 ), 1 (’oil. 130; l»iuldon r. 

Biehurdwui (1855), 7 De G. M. N G. 563; Hughes r. 

Kiui»Hon (J856), 22 Beav. ISl; Cirayhuru r. (’larkKou 

(1868), 18 Ij. T. 491 ; Edwards r, K<Jiuunds (1876), 31 

' T. 522 : /j’r Owens, .loiieH r. Owens (1882), 47 L. 3'. 

01 ; 7»V Cliaimiun, (’oeks r. Chapman, 11896] 2 (’h. 763. 

Mentd. ffr German Mining C’o., Ex p. (3uppcndale (1854), 

4 Dc G. M. & G. 19. 

3911. .] — Two of three exors., with the 

knowledge tlint thei’e wt‘re unsettled accounts 
subsisting at testator’s death between testator A: 
tlieir co-exor. in respect of wdiich they had reason 
to believe that the latter was considerably indebted 
to the estate, took no elTectual steps to compel 
liim to account A pay or secui’e the balance diK? 
for .s(*v(»ral veal’s tifter the trustees’ death, at tin* 
end of wliieh he became bkpt. Tlie solvent 
exors., being unable to prove that an attempt to 
recovcM* the money at an earlier period would ha\'(j 
been fruitless, were decreed to make gc3od the loss, 
as having boon occasioned by their wilful neglect 
A:- default. It is the duty of exors., no less than of 
trustees, to keej) a check upon eacli other’s con- 
duct, A:, an exor. is <‘(iually cliargeable with neglect 
in allowing a part of tlu* estate to remain out- 
standing in an impioper stcite of investment, 
wliether the pai*ty in whose hands it is so out- 
standing be a co-exor. or a stranger. — S tvij-zs r. 
Uuv (1849), I Mac. A: O. 422 ; 14 .Tur. 355 ; 41 


administration: — Held: the exors., excluded all iiiteivsUHl. or should have another valuation of the farm . — He 

who were exerciaing, in Rome Rcmse. invited all interested to take part in Kiciui, Kekr v. Kekk (1864), 8 O. IC. 

judicial functions, Rbouid cither have appointing valuers, & there ehould be 481. — CAN. 
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E. B. 132S ; suh Stiles r. Ciuv, 1 TI. & Tw. 
523 ; 19 L. .T. Ch. 185 ; 11 L. T. O. S. 305, L. 0. 
^InnotatUnut : — Refd. I’addon r. Richardson (185.>h 7 Pc 

G. M. & G. 6r>3 ; Tickncr r. Smith (1855), 3 Sin, & G. 4*2 ; 

lie St-evens, Cooko r. Stevens, 11808] 1 Ch. lfi‘2. Hentd. 

lie Flower & Metropolitan Hoard of Works, lie Mower 

& Metropolitan Hoard of Works (1884), 27 Ch. H. r>0*2. 

3912. Allowance of reasonable time for 

decision.] — Where testator died in 1830, pos- 
sessed of numerous railway shaies, which the exor. 
did not sell until 1840 & 1841, &> then at a loss, the 
ct. refused to vary the certificate, allowing: the 
f‘Xor. certain payments in respect of such sluwes. 
An exor. must be allowed a reasonable tiim* for 
deciding the course to be pursued in inference to 
t-estator’s property, although the et. will not allow 
him to speculate when the property is of lluctuating 
value. He must sell with all reasonable <S: con- 
venient speed. — S treet r. Street (1850), 33 
L. T. O. S. 8 ; 7 W. K. 350. 

3913. .] — I^ltfs. were paid exors. A there- 

fore were bound to show skill in their business. 
. . . The question was, can an exor. discharge 
himself from his duty to realise such share's wlien 
t he only communication between him iV- t-h«‘ bent'- 
liciaries had led the beneficiaries to tell him, iV: 
make luin uiuh'rstand, that lie was to sell the 
shai*es ? . . . Tlie bemefieiaih's W(‘re not bound 
actually to interfere with tlie administration of tla* 
estate*, & the exors. cannot conclude* from the* 
hene'ficiaries’ non-inte'rfcrene*e that fh<‘re? was 
ac-(iuicsce*uco by them in the non-salt* of t he* share's. 
It was the duty eif jiltf. to sell tlie share's, A. it was 
a gross broach of duty tei spejculate in the* state eif 
the market. . . . The damages to wliie’h defts. 
were cntitle*d wemld be e'stimated at tlie jirice* at. 
whie;li the? share's conlel have l)t*(*n sold, pins the* 
guarantee e*ominission, no guarant^*e? having hce'ti 
given (Wills, J.). Cvuuky v. Watson (181)5), 
11 T. L. K. 371. 

3914. Discretion of executor — Effect of difference 
of opinion between executors.]- Hi xton r. Hrx- 
TON, No. 3910, ante. 

3915. Likelihood of large profits if realisa- 

tion delayed.] — Exors. we*re alloweel to re*tain for 
a limiteel j)e*riod share's of a jeiint stoe^k banking 
CO., as great benefit to testator’s estate might he; 
elerived if i’etaine*el until a ce‘rtain elat.e*. - 7»V' 
Hirst’s Trust (1804), 1 1 L. T. 533 ; 13 W. H. 225. 

3916. Property of uncertain & speculative 

character.] -Testator bequcathe*d his pe'rsemal 
estate to his exors. upon trust to divide it equally 
among four i)e?rHons, all of whom wei*e of age*. A 
consielerable part of the e*state e-onsistoel of thre*e 
foreign railway bonds eif ve*ry uncertain value*. 
At tlie time? of testator’s death they we*re worth 
about £150 each, but tlie*ir value? was el(*clining 
rapidly, & at the? end of a twolverneirith the*y wore? 
worth about £51 each. One of the legate;?e?s during 
the ye*ar re?p(*atodly jiressed the exors. to se?!!, but 
the others did not join in doing so, A: the exors. 
thouglit it best to wait for the chance? of a rise*. 
Ultimately, fifteen months aftf*r the de?ath, they 
soki two of the bonds for £54 each. Tlie third, 
wdiich remained unsold, had fallen far beleiw that 
value -Held : as the exors. had acted in the 
honest exercise of their discretion as to the time 
of selling property of a very uncertain tc speculative 
character tliey ought not to be made personally 
responsible for the loss arising from their not 


having sold within the tvvelvomonth. — ISI .ausden r. 
Kent (1877), 6 Ch. D. 598 ; 46 L. J. Ch. 407 ; 37 
].. T. 49 ; 25 W. lU 522, C. A. 

^■Innoiationa : — Refd. Gainfiborough r. \V«(coinl>o Ton a 

Cotta Clay Co., Dunning r. Gainsborougb (!88.'»), ."»! 

Ij. .1. Cb. DOl ; lie CUuipmnn, (\H*kH r. (Twinnmti, [18110] 

•2 Ch. 703. 

3917. Onus on representative to prove 

reasonable exercise of discretion.] -An exor.’s 
discri'f ion is not t hat of an absotuU? owner : it is 
limited by tin? duty of bringing tlie as.sets into a 
proper state of investment within a reasonable 
time ; tho o mm is upon him to show* that he lias 
ack'tl bond & has exeicised a ix'asonable 

disciviion : Whore testator’s as.sets w’eix? subj<*ct 
to trusts in favour of unborn persons 4 S:. consisted 
in ])art of shaivs with unlimited liability, the 
exors. delayed conversion afU*r samt* was demanded 
by those benellcially interested : - Held : (1 ) they 
were liable for t he value of the? shares ascertained 
at a reasonable dak* from tin* death of testator, 
w*hich in this case was tixed at six months ; (2) ac- 
(‘ording to the true construction of his w'ill testator’s 
gift of £500 to ('acli of his cxoi's. in full satis- 
faction dill not jircclude charges made by them in 
their character, also conft'rreil by tin* W’ill, of 
administrators of Jiis ndi'i-commiKsary inheritance. 
- - JIiDDiNun (Heirs) r. 1 )k Vii.likrs Dknysskn, 
Hiddtngh r. J)KNy.ssKN, Henyssen v. Hiddingii 
(1887), 12 App. Cas. 021 ; 50 U. ,). I». C. 107 ; 57 
U. T. 885, l\(\ 

3918. Extent of liability. | When* exors. have 
neglected to n'alisi* assets, w*hich arc outstanding 
upon an improper invest merit., then* is no tlxed 
period at- w'hieh tin* loss is to be cahnilated. H 
depends on the ]>{irficular nature of tin* jiropcrty 
iV the evideiiee alTc'etiug it. 

I^isses oeiMiiT’ed hy the non-sali* of (!rysf-al l^ilaci* 
shares, whieh wen* at a premium at tcstatiir’s 
death, but subH(‘(|uent ly fell to a discount.. Tin? 
cxiU'H. were chargeiJ by thf* ci*rtiti(*at.(* W’itli the 
value at the end of tw'o months, hut the ct. varied 
the c(‘rtifieat.e to twelvi? months. Hughes r. 
EMP.SON (1850), 22 Heav. 181 ; 52 K. H. 1077. 
AtimtUitioHH Refd. I ifvayrn'H r. (1H.'>7), ‘21 Heuv. 

HO : (J?*iiyl»nni r. (HarkMeu (IHfJK), 3 CJi. Ai*p- 

ii. Where Express Direcl'ntn to Heatlse. 

See Administration of Kstati'S Act, 1025 (c. 23), 
s. 33 (7). 

3919. Direction to convert with all convenient 
speed — Liability for loss through postponement.’, 

Kkylinge’s Case (1702), 1 Kq. Cas. Ahr. 230 ; 21 
E. K. 1017. 

3920. -.J —Exors. ilircctcd wnth all 

convc?nicnt HiK?cd to pay debts At lay out the 
r(?Hidui? in iiitg(?s. held not answcralih? for a loss 
by the insolvency of t/cstator’s banker, aft/cr 
s<?lling negotiable securities defiosiU'd with him 
by testaUir. - Uow'TJi v. Howeli. (1707), 3 Vcs. 
.505; 30 E. K. 1157, I.. (J. 

3921. Principle on which loss 

calculated.] — When? U*stator din*(?b*d a sale with 
all convenient speed afUT his death, At <lin*ct<?d 
the produce U) be inv(?Hted At the* dividends to be 
X>aid to one for life, At the land r(?maine(l unsold, 
the ct. considered tw'elve months as a reasonable 
time within which the estat/es ought b> have been 
sold At the produce inv'i'slcd. At gave io the tenant 
for life the rents of the urisohl estak? from that 

only rf?allH(?<] with a'lvuntugo If 
long toririH wi?ro given for tlio puytiiont 
of the nurehasi?- money, Sl that it. wuh 
impoHMlbio to iet the property ad- 
varitagooiiNly except upon a leiise of 
not loHH than five yoara duration * 
Held : (1) the ct. Hhotild not nanetion 
the postponement of the sale of the 


PART IV. SECT. 1, SUB-SECT, a. - 
B. (a) U. 

h. Direction to concert inih all con- 
venient ajteed — Droj^erttf not preaenUy 
realimhU.l—TeaUkUir directed that the 
residue of bU* real Sc personal estate 
should be cunverteil into money as 


Hoon after bis decease as convenJently 
I might be. Sc that his exor. should hold 
' the proceeds on trust. Part of testa- 
tor’s real estate consisted of valuaid* , 
hotel property, it appeared that the 
, present time was most inopportune for 
I the realisation of hotel property at a 11. ) 
' Sc in any event such property could 
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Sect, 1. — Firai duties: Suh-secl, 3, /i. (a) iL <£: m., 
d:{b).] 

time.— ViciCERS v, Scott (183i), 3 My. & K. 500 ; 
3 L. J. Ch. 223 ; 40 K. It. 190. 

3922. -Testator died in 1834, 

having directed his exors. & trustees, so soon as 
convenient after his decease, to 8(;11 his freehold 
inn. They attempted to sell in 1830, were 
offered £900, which they refused. The property 
became greatly depreciated, by a railway opened 
in 1843, & it still rc^mained unsold in 1859 : — Held : 
the tnistees were liable for tlie difference between 
£900 & tlie produce of a present sale. — Fjiy 
Fjiy (1859), 27 Beav. 144; 28 L. J. Cb. 591; 
31 L. T. (). 8. 51 ; 5 .lur. N. S, 1047 ; 51 E. 11. 50. 

• -Mentd. lie MoKacharii, Gambles v. McEaebam 
(1011), JOIl L. T. 000. 


3023. .]— T(‘.stator (mtitled to shares 

in a (;o. with unlimited liability, directed his 
exors. to convert his estate with all convenient 
speed. B., one of tlie three exors., died a year 
iNc five weeks after t(*stator. The shares v/ere 
not converted, Ac about fifteen years afterwards 
the CO. was wound up, Ac the surviving exors. being 
placed on the list of contributories paid a large 
sum out f)f tlie estate for calls. A bill was filed 
against the surviving exors., Ac tlie exors. of P., 
to make them liable* for the loss. J’.’s exors. did 
not answer, nor did they in evidence give any 
r(*aHon why conv(u*sion had not taken place within 
t welve months from testator’s death r—fiTcZd .• 
J^.’s estate was liable for all loss occasioned to 
tf'stator’s estate by the omission to sell the shares 
within twelve montlis ; At as P.’s exors. had not 
HuggesU'd by answer or evidence any reason foi* 
t he delay, no inquiry could be directed on the 
Hubj(ict. Qu. : wh(^th(‘r the calls were a loss thus 
occasioruid to testat/or’s (estate,.- -(lU a ybuhn r. 
( JAUKSON (18(18), 3 Oh. App. (105; 37 L. J. Oh. 
550 ; 18 L. T. 494 ; 1(1 W. B. 71(1, L. J.f. 


OH71). L. Tl. V 

Eq. Z,U. Dutd. GaiiiRboidugh v. WatconUio Torra OoUn 
Clay Co., pumiliiB: v, (luiiiMborough (188.0), 54 L. J. Cii 


3924. — Whether Infancy of executor a 

defence. Testator devised Ac bequeathed his 
residuary (‘state to four trustees, whom he also 
appointed his exors., upon trust to sell same 
immediately after his d(»ecasc, or so soon there- 
after ns the trusB^es might see fit so to do. Testa- 
tor was, at the time of his diiat h, entitled to shares 
m an unlimited co. then in high rci)ut(\ The 
(‘xors. did not convert the shares as directed by the* 
uull, Ac about two years after t(?stator’s death the 
eo. suspended payment, tlie result being a heavy 
l(»8a to tesUtor’s estate. Upon a bill filed by some 
of the ccsiuw quo trust against the exors. to render 
them personally liable for the loss \-~Held : they 
ought to have converted the sliaros within twelve 
months after testator's death. & they were liable 
f(')r tlie loss occasioned by their omission to do so. 
No distinction was made in the case of one of the 
exors. who did not prove the will, Ac did not 
attain twenty-one until more than a year nft 4 ?r 
testator’s death.~-Scui.TH 0 UPE v. Tipper (1871), 


L. R. 13 Eq. 232 ; 41 L. J. Ch. 266 ; 26 L. T. 119 ; 
20 W. R. 276. 

Annotaiions : — Distd. Anderson v. Bead (1874). 22 W. R. 

527 ; Edwards v. Edmunds (1876), 34 L. T. 622 ; Re 

Norrinfirton, Brindley v. Partridge (1879), 13 Ch. D. 654. 

Befd. Uedman v. Kymcr (1889), 60 L. T. 885. 

3925. Leasehold farm with stock.] — Gibson 

V. Bott, No. 4708, post 

3926. Power conferred by will to change stock at 
discretion — Whether executors may alter relative 
interests of legatees.] — Testator bequeathed, sub- 
ject tp his debts, etc., all the stocks & funds 
stan^ng in his name to trustees to pay the interest 
Aj dividends to testator’s wife for life, for her 
sole & separate use, etc., Ac after her death, etc., 
to O. ; Ac empowered his trustees, at their dis- 
cretion, to change the stock as often as to them 
should seem fit Ac proper. At testator’s death, 
there were long annuities standing in his name, 
producing £3(55 per annum, 0. filed a bill for an 
account, Ac to have the long annuities sold, Ac 
3 per cent. Consols, bought instead, as the long 
annuities were a perishable fund : — Held : the 
exors. could not change the fund so as to alt(»r 
the relative interests of the legatees. — Lord v, 
Godfrey (1819), 4 Madd. 455 ; 56 E. R. 773. 
Annotations : — Apld. Marshall v. Brcnmcr (1854). 2 Sni. & O. 

237. Dutd. l*orter v. Baddeley (1877), 5 Gh. 1). .512. 

Refd. Tickner V. Old (1874), L. It. 18 Kq. 422. 

iii. Where Fxpress Power to Retain or Postpone 
Conversion, 

3927. Power to retain — Discretion of executor.] 

— The exors. of the will of the late Marquis of 
H. were directed to purchase an annuity of £500 
on the life of A. in the Govt. Life Annuities, or to 
retain so much of his stock in the public funds as 
would yield her £500 a year ; — Held : the exors. 
might ex(.'rcise a discretion, Ac might elect to 
retain the stock ; but the annuitant was entitled 
U) liave the funds to secure her annuity brought 
intiO ct. — H ertford (Marquis) v, Lowther 
(Lohd) (1843), 1 L. T. O. S. 311. 

3928. — ; — .] — Testator directed liis exors. 

to g(»t in his debts, Ac to invest th(^ proceeds with 
the chqu- moneys she should die possessed of in 
consols, Ac to jiay certain annuities out of the 
stocks standing in his name At those purchased 
by his exors., & out of the rents of the real estate, 
if necessary ; Ac to accumulate the surplus during 
tlie lives of the. annuitants, a period which turned 
out to be more than twenty-one years. Part of 
the personal estate; consisted of long annuities, 
which the exors. did not convert, but accumulated 
with the other surplus income till the death of the 
annuitants. The income of the personal estate 
would have be(;n more than sufficient to jiay the 
annuitants if the long annuities had been con- 
verted : — Held : the exors. were not bound to 
convert the long annuities. — H ughes v, Perrins 
( 1S53), 1 Eq. Rep. 385. 

3929. Liability for loss through post- 

ponement — Wilful default must be proved.] — Whore 
a will authorises investments on mtge. of real 
csta^‘, Ac part of testator’s estate at his death 
consists of mtges. of freehold farms, there is no 


hotel proport.y for any dodnlte poriod, 
nor sanotiou the granting of any lease, 
hut the exor. might oarrj" on the 
husiness of the htdel until the sale; 

2) it was the oxor.'s duty to soil the 
liotoj as soon as possible, but not to 
Hell at a saorlflco, & the sale might bo 
]>(>stponed until such time as a good 
J? made ; (3) the exor. 
uiight in his dlsoretion sell the property 
for cash, or on such conditions as to 
payment of a deposit &; extended 
terms for payment of the balance of 
the purchase-money, with interest, as 


wore usual in the sale of this class of 
property. — Re Kerrigan, National 
Trubtkks, Executors & Agency Co. 
or Australasia, Ltd. v, Kerrigan. 
U9161 V. L. It. 516.--AUS. 


k. Morioaoes held hu testator.'] 

— Where testator directed his real & 
personal estate to be oonverted into 
money ; the proceeds to be iuTosted ; 
such investments to bo continued until 
the whole of his property should be 
realised ; Sc from Ik out of the same, 
when HO realised & invested in the 


whole. Sc thus available for division, 
& not before, to pay certain legacies : — 
Held : mtges. properly secured, which 
testator held, should for the purposes 
of the will be deemed to be realised Sc 
invested immediately after testator's 
decease. Sc the period of payment was 
not to be extended beyond the time 
that the estate might, with due 
diligence, be realised. Sc the trustee 
could not prolong tho period bv selling 
the real estate on time. — S mith r. 
Seaton (1870), 17 Gr. 397.— CAN. 
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rule that his exors. & trustees are under an absolute 
duty, without exercising judgment of their 
own in the matter, to call in the securities within 
twelve months from the death, unless realisation 
is required for payment of debts, funeral & testa- 
mentary expenses, & legacies, even though some 
of the securities may be of a risky nature, as whert*, 
owing to agricultural depression, they have 
apparently become insufficient to satisfy the 
mtge. debts. Nor is there any rule that trustees 
retaining a security authorised by their trust are 
liable to make good a loss sustained through the 
fall in value of the security, provided that in so 
doing they have acted honestly & prudently in 
the belief that they have taken the best course for 
all parties interested in the trust estate. I'o 
render trustees liable in such a case, wilful default, 
including want of ordinary prudence, must be 
proved . — lie Chap:man, Cocks v. Chapman, [189(»] 
2 Ch. 763 ; 6,5 L. J. Ch. 892 ; 75 L. T. 19($ ; 45 
W. K. 67 ; 12 T. L. R. 625 ; 40 Sol. Jo. 715, A. C. 
Annotations: — Consd. Rawsthorne r. Rowley (1907), 7S 

L. J. Ch. 235. ti. Refd. lie Uobertfi, Knieht r. RoIu'Hh 

(18^7), 7(J L. T. 470 ; Jackson v. DickiiiBOU, 11903] 1 Ch. 

1)17 ; Shaw v, Oates [1909] 1 Ch. 389. 

3930. .] — What had beem done was 

not only within the terras of the power funder the* 
will] but was a reasonable exercise of discretion 
on th(i part of the executor who ivtained the 
shares not as a matter of speculation but becau8t‘ 
lie thought that in a f(‘W years’ time . . . 1 he price 
would rise, 'fhe ct. ought not, th(-*refor(', tc) hold 
this ext^cutor liable for the loss when he h,*id 
apparently exorcised his discretion in the matter 
for the best, though in the result what he had done 
liad turned out unfortimaUdy for the estate {per 
Cur .). — lie Johnson, Johnson v. IIoikji? (18H6), 

2 T. L. R. 501, C. A. 

3931. Power to postpone sale— Discretion of 
executor.] — Where testator gives an absolut/C dis- 
cretion to his exors. t-o postpone the sale & con- 
version of his estate, they are not bound by tlie 
ordinary rule to convert the property within a 
year, even though some of the property consists of 
shares in an unlimited co. Nor will they be 
liable in the absence of inala fidcs for loss arising 
to the e.state from the non-conversion . — He Noii- 
RiNGTON, Brindley I’artuido?: (1879), 13 Ch. I). 
6.54 ; 41 J. r. 474 ; 28 W. R. 711, 0. A. 

Annotations: — Consd. He, Invin, BaHoii r. Tnvin (IRO.'i), 39 

Sol. Jo. 233. Reid. He Crowthcr, Midgrloy v. Growl h<T 

(1895), 64 L. J. Ch. 537. 

3932. .] — Testator ha<i, at the time of 

his death, om^ hundred shares in a joint-stock 
bank with unlimited liability. By his will hcj 
directed his trustees & exors. to convert his | 
personal estate at thedr sole discretion, & at such 
tune or times as they should tliink fit, & to invest 
the proceeds in, amongst other things, shares in 
any public co. incorporated by Act of Parliament 

paying a dividend. The share.s, which were 
very profitable, were retained by the solo trustcie 
who, subsequently, accepted twenty-five addi- 
tional new shares allotted in respect of the old ones. 
The trustee then retired, & appointed two new 
trustees. Ultimately, the bank stopped pay- 
ment : — Held : the original trustee had not com- 
mitted a breach of trust in retaining the old shares, 
but had done so in accepting the new ones, was 
liable to indemnify testator’s estate for losses 
incurred thereby. — Edwards r. Edmunds (1876), 
.34 L. T. 522. 

Annotations : — Confd. Re Smith, Davidson v. Myrtle, [1896] 

2 Ch. 590. Mental Bell v. Tumor (1877), 47 L. J. Ch. 75. 

3933. Effect of provision against 

liability.] — Re Norrinoton, Brindley v. 

Partridge, No. 3931, arUe. 
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3934. ,] — Testator, who died in 1913, 

bequeathed certain life annuities & directed his 
trustees to caiTy on his business for not less than 
one year or more than two years from the date of 
his death, & gRVo diivctions for selling same, 
including an oner to be made to two nephews, 
with provisions for payment of the purchase- 
money by instalments (‘xtending over seven years. 
He gave liis residuary ix*al pei’sonal estate to 
trustees on trust for 8,'ile & iavTstmont, & dirt^cted 
them to hold the lesiduary tinst funds in trust 
to pay the annuities, & subject thereto as to five- 
sixteenth parts upon trust, to invest the same it 
pay the income to his son S. during his life, with 
remainder to his children ; it testaUir declareil 
that certain advances m.adi^ t-o liis son shoulil 
not be trtvited as a dt‘ht owing lo testa.t.or, but 
should be brought int.o a(*count by way of lioteh- 
pot in the division of (.(‘stator’s residuary estates ; 
«t testator (lirt‘ct.(‘tl the trust(‘(*s to hold the 
remaining aixto(‘nt.!i shart‘s upon (.inists in favour 
of otlu'r persons it their chiltlivn, it empowered 
his trustees to }>ost.pom* sale A eonv(‘rsion, it 
diiectiMi (he ineomt‘ of the uneonvt*rt.ed property, 
including the profits from his business, to be 
applied from the dat(‘ of his death in the same way 
os the income would hav<‘ been applic/ihle if such 
property had l)(*(‘u eonviTted A ( h(‘ proeeeds 
invested ; A li(‘ i‘spt'eially dir(‘et(‘d his trustees to 
continue b) hold as long as t iu‘y should think fit 
his share.s in (‘(‘liain eos.. wlu'thtT authorist^d or 
not under the invi'slinent eJausi* contained in his 
will, without, bidng r(‘spoiisil)h‘ for any loss. 
T(‘stat()j-’s (‘stat.(‘ consisted hirgely of shares in 
t.hesii cos., in whiidi th<*n‘ was no free market <t 
which were incapable of any aetcurato valuation. 
The average rat^^ of interi'st. earned by t lie (»state 
since testator’s dt'atJi exe(*(‘ded 9 p(*r (umt. : - 
Held: the case was not oni‘ for an immediato 
valuation of t.he resiiluai*y estate ])emling tlu^ 
final division of th(i estate tla^ a,dvanei*d son ought 
to be eJiarged wit.li interest, on the amount of his 
advaiKie at the rate of 4 piu* e(‘nt. only. -He Oooke, 
Kandau. ?». (looKE, fl91()l I (9i. 4S0 ; 85 L. J. (’h. 
452 ; 1 14 L. T. 55.5 ; 60 Sol. Jo. 402. 

(/>) hendimj Matietj, 

3935. On personal security.] -'rrustees taking 
upon themselves to lend an infant’s money on a 
private secnirity must in all (aisfis be responsible 
in case of faiiun^ of the stjcuniy. — lIor.Mios v. 
Dhing (1788), 2 (lo\, Eq. (?as. 1 ; 30 E. H. 1. 
Annotation : (Jrlinwmle v. Mutual So(?. (18K1), 52 

L. T. 409. 

3936. .] — Wai.kkh v. Svmondm (1818), 3 

Swan. 1 ; 36 E. H. 751. 

Annoiatlons .’--Reid. Munch r. (Jocken^ll (1836), H Him. 219 ; 

P«rry r. Knott (IHll), 4 Hcav. 179; Hiirnevh /?. WallH 

(1855), 5 1)0 (1. M. & G. 233 ; liloyd v. Attwootl, Attwood 

V. Lloyd (1859), 3 Do O. & J. 614 ; Farrant r. lUanchford 

(1863), 1 Do O. J. Sc Hrn. 197 ; He Drotfdon, DilUmf r. 

Rpogflen (1 888), 38 (Jh. D. 540 ; (.TjUlIngwoHJi r. (JhamhorH, 

i 18961 1 Ch. 685; Flol^chcr r. CoIIIh, 11905] 2 Ch. 24. 
lentd. Tarlftton v. Hornby (1835), 1 Y. & (!. Ex. 333, 
Shiptoii r. llawllriH (1845), 4 Hun!, 619 ; Jte Tratt, Kx p, 
James (18.53), 3 De G. M. & G. 493 ; ThompHfm v. Finch 
(1856), 22 Hoav. 316; London General GniriihiiH Co. v, 
HoUoway. 1191 2J 2 K. D. 72. 

3937 , ,] — ’i’estator bequeathed £500 to his 

exors., upon trust that they should lay^ out Ac 
invest the same in the public funds, or in such 
other security, or in such other manner as to them 
should seem expedient, at intfjrest, Ac pay Ac anply 
the produce to a charitable purpose. One of the 
exors., who took the entire management of the 
estate, paid the debts Ac most of the legacies of 
testator, but neither specifically appropriated nor 
invested £500 for the charity. Ho paid interest, 
however, on £500 to the charity ; at the same time 
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receiving interest on the promissory note of a 
debtor to the estate who was in good credit, but 
whose debt was the only fund available for pay- 
ment of the legacy. The ex or. afterwards died. 
On the admission, by his representatives, that he 
had in his lifetime assented to the payment of the 
legacy to himself, as trustcje : — Held : his estate 
was severally answerable, as for a breach of trust. — 
A.-G. V, lliGHAM (1843), 2 y. & Oh. Cas. 
(134 ; 03 E. U. 284. 

3938. Power conferred by will.] — Exors. 

cannot lend money on persomil security, though 
words which may imply a discretion so to do, are 
used by testator. — Wilkes v. Steward (1801), 
Coop. G. 0 ; 35 E. K. 457. 

Annotation : — Mentd. Bacchus v. Oilhco 2 New Tlcp. 

:no. 

3939. Power of executor to lend to 

co-executor.] — Where testator authorises his three 
exors. to lend money on personal security, it is a 
breach of trust, if two of the exors. lend it to the 

third. V. Walker (1828), 5 Kuss. 7 ; 38 

E. K. 929. 

3940. On real security — Power conferred by 
will.] — IVo trustees were empowered by will to 
l(‘nd money on Govt, real or personal security. 
One of them, in 1815, lent part of the fund to the 
other trustee & his pai*tn(*r in trade, upon mtge. 
The mtgors. became bkpt in 1831, then tlie 
mortgag(id i)r<)perty, which consisted, in part, of 
a windmill, a watermill, a house in a town, being 
sold, produccMl considerably less than the sum 
advanced. 

The exors. wei’(? held liabhi for the diificiency. 

Sernhlc : so much as two-thirds of the value 
should only be advanced ui)on property of a 
})ermantint value, as frecdiold land, & not upon 
house's or buildings ; st ill less upon buildings 
used in a trade, & whos(5 value d(*pends upon the 
absences of competition in that trader — 8 tu;knky r. 
Sewell (1835), 1 My. Cr. 8 ; 40 E. K. 280. 
Annotations : — CoilBd. Pl»lllii»Hori r. (Jatty, (Jntty v, PhilUp- 

Hoii (1H48), 7 liarc, r)]«; Farrar r. Barracloui^h (1854), 

2 Sin. &. (L 2111 ; J<v Dlivo, Olivo r. WoHU?riiian (188(5), 

154 Ch. 1). 70. Refd. Budtfo r. (iuininow (1872), 7 Cb. App. 

710 ; BrlnHdoii r. VVlUiuniH, 11804] 3 Ch. 185. 

3941 . Duty of executor to satisfy him- 

self as to security — Extent of liability.] — Ji^xoi-s. 
direcU'd to invest h'gacy money in their own 
names, on real securities or in tlie public funds, 
a yeai‘ aft(*r t^^stator’s decease, may appropriaU^ 
a mtge. security for that sum taken by testator 
himself ; but they ought to satisfy themselves 
that it is a good security, & if they’ do not, it 
fail, they arc* bound to make it good. If the 
mtge. security so appropriated be jiaid olT ^ the 
t'xors. do not- invest the money, they are liable for 
80 much stock as t he money would have ])urchased 
within a ri'usonable time after ; but in neither 
case art^ th(*y liable for so much stock as could have 
been purchased a y<*ar after testator’s decease. — 
Ames v, 1*arkinson (1844), 7 Beav. 379; 3 

L. T. O. S. 199 ; 49 E. K. 1111. 

Annoiatioms : — Consd. Bobliifion r. BoltinHoii (1851), 1 De 

(L M. & G. 247 : Rc Cbapniun, CocRb t*. rhnpumu, [18UUJ 

2 Ch. 763. 

3942. Failure of executor to carry out 

positive direction.]— Qw. : if it be a bi-each of a 
trust to sell ^ convert the proceeds of testator's 
estate, tlint. the trustee did not invest it. 

To make out a bix^ach of trust, it is necessary 
to show that some pei'son was ready to bonow 
the money, & that deft, knowing the fact, neglected 
to advance it. 

By the vill deft, had no choice. Tlie invest- 
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ment was to be made in good freehold security. 
It was proved to his Honour’s satisfaction that the 
endeavour bad been properly made, & failed in 
consequence of the bkpey. of the party with whom 
the negotiation had taken place (Shad well, V.-C.). 

■ — Wyatt r. Wallace (1843), 1 Coop. /emp. Oott. 
155; 2 L. T. O. S. 140; 8 Jur. 117; 47 E. R. 
792. 

3943. On securities of insufficient value — Or on 
equitable mortgages.] — L. &; E. were trustees, 
who had been parties to what the ct. has held to be 
a breach of trust in lending trust moneys upon 
improper securities, improper in these respects, 
that the value of the property, which was the 
subject of the securities, was insufficient, & that 
they were second mtges., the legal estate being 
outstanding (Lord Cranworth, (k). — I^ockiiart 
V , Reilly, Reilly IjOckhart (1857), 1 De 
G. & .1. 404 ; 27 L. J. Ch. 54; 44 E. K. 803, L. C.; 
previom proceedings (1850), 25 L. J. Ch. 097, L. C. 
Annotations : — Refd. Ra Cochran’s Estate, Do Wolf r. 

Lindsell (1868), L. K. 5 Eq. 2()« ; Babin v. Hufirhes (1886), 

31 Ch. D. 390 ; Rtt I’artin^-on, Partington v. Allen (1887), 

57 L. T. 654; Robinson v. Harkin, 11896] 2 Ch. 415. 

Mentd. Wilson r. Thomson (1875), L. R. 20 Eq. 469. 

3944. What are securities of sufficient 

value.] — Testatrix directed her exors., who 'were 
also her residuary logat<;es, to invest such a sum 
in the stocks or on freehold security as would 
produce £150 a year, <fc she bequeathed the £150 
to A. for life, after his death, she gave the 
security on which the investment should have 
been made to B. The exors. invested £3,530 at four 
& a half per (rent, on a mtge. for five years of 
fretdiolds, which were let for a long term on ground 
rents producing £170 per amvum. The value of 
the freeholds was about £4,344, but the property 
on which the rents was secured was of much greater 
value : — Held : the investment was not improper. 
But if the payment to pltf. should be delaycid, by 
the inability of the trustees to call in the mtge. 
for five years, pltf. was entitled to have the mtge. 
sold & the deficiency paid by the exors. — V’ickeky 
r. Evans (18($3), 33 Beav. 370 ; 3 New Rep. 280 ; 
33 J.. .1. Ch. 201 ; 9 L. T. 822 ; 10 .lur. N. S. 30 ; 
12 W. K. 237 ; 55 E. R. 413. 

3945. On second mortgage.] — An estate of the 
value of £80,000 was subject to a first mtge. of 
£40,000 & to tw^o others, for £11,000 ^ £0,800, ^ 
bc'tw'een the second A tliii-d there w'as a dispute 
as to j)riority. A trustee advanced £1,908 tnist 
money on the security of an assignment of an equal 
amount of the £0,800 ; - Held : this was a breach 
of trust. 

1 beg, that it may not be understood that I 
sanction the propri(*t-y of trustees lending money on 
a second mtge., wdien they do not get the legal 
estate. I do not know that that has ever been 
determined, & I do not mean to exprt^ss an 
opinion, that a trustee is ever justified in lending 
money on real security when he does not get the 
legal estate (Romilly, M.R.), — Norris v, Wright 
(1851), 14 Beav. 291 ; 51 E. R. 298. 

Annotation^t : — Consd. Smitbwiek r. SmiUn%ick (1861), 5 

L. T. 23. Mentd. Macleod r. Annesley (1853), 17 Jur. 

608. 

3946. .] — Trustees lent trust moneys on a 

second mtge. of house property greatly out of 
repair, & the principal part was lost : — Held : 
they w^ere liable as for a breach of trust, notwith- 
standing a trustee indemnity clause declaring they 
should not be liable for the insufficiency or 
deficiency in value of any securities, except through 
their wilful default. — Drosier v. Breretox (1851 ), 
15 Beav. 221 ; 51 E. R. 521. 

3947 . .] — Lockhart r. Reiu.y, REn.LY r. 

Lockhart, No. 8943, mite. 
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3948. .] — Ee IIoberson, Campkin ik Baji- 

TON, [1883] W. N. 110. 

Trust securities generally.]- Trustee Aci, 
1893 (c. 53), s. 1 ; Trusts & Tuusteks. 

(c) Failure io Invests 

Sec, generally. Trusts & Trustees. 

3949. LiabUity of representative.]— A sum of 
£2,000 was bequeathed to an exor. who was also a 
trustee under the will, upon trust, for investment 
in the public funds. He retained it in liis own 
liands, paying interest to the ccsiuis qua irmi for 
many years, under a representation that the 
legacy had been invested according to the trusts : — 
Held : this was such a breach of trust as entitled 
the cestui que trust to have pui*chased by the 
exor. so much stock as the sum of £2,000 would 
have purchased at the time he first had assets 
sufficient for investment. — B ^tichaul r. Brad- 
ford (1822), 6 Madd. 13, 235 ; 50 E. K. 1081. 
Annotation ReM. Ne^nnaii v. Williams (1840), 4 Jur. 1123. 

3950. Money left with bankers— Liability 

for loss of money — Direction in will to Invest.]— 
Testatrix directed her exor. to sell two house's A: 
invest the j)roduce, afU^r payment of her debts, 
in real or govt, securities, & to pay the interest to 
iicr three n(*phcws until tliey attained t weiit y-oiKi ; 
A: as each attained that age, to have one-third 
of the principal. Tlie <‘xor. sold the houses A^ 
applied part in pa^mient of funeral exjx'nses. etc., 
A:, pmd the rest into liis bankers’ hands, mixing 
it with his own mon(*y. The bankei’s failed 
Held: he was liable to pay tla* inonev t<» the ' 
legatees. — F retchp:r r. Wai.keh (1818), *3 Madd. 
73 ; 50 E. It. 430. 

3951. .] -TrusUx's A:- <‘xors. who. 

for upwards of a year after their testator’s (h*ath, 
allowed a considi*rable jiortioii of the assets to 
lie unproductive in the hands of a banker who 
failed, vver(‘, under the circumstance's, charged 
with the loss. — Movlk v, Moyt.e (1831), 2 Buss. 

Ai M. 710 ; 39 E. B, 505. 

A imitation .rehnson r. Newton (IK.'j.'U. 11 Ilai-c, 

JGO. CODSd. Wilks r. tiiooin (185(1), 25 b. J. Ch. 721. 

3952. .]— -Testator died in Mar. 

1823, At in Jan. 1821 A:- Jan. 1825 the exors. A:- 


exors. will not be held liable for any loss which 
may ensue by failure of the bankei-s befoi’c the 
expiration of twelve months from testator’s 
decease. — J ohnson Newton (1853), 11 Bare, 
100 ; 1 Eq. Bop. 511 ; 22 L. J. (^h. 1039 ; 17 .Inr. 
825 ; 08 E. B. 1230. 

.4nnotohV)ii«.-— Consd. Aetbury r. Bonslcy (186i», 17 W. R. 

638. Reid, lie Marcon’s Estafo, Finch r. Marcon, 11871] 

W. N. 148. 

3955. .] — A deci'ee in an ad- 

ministration suit directed a contract for t he siiK' 
of a particular house to hi^ completed, but con- 
tained no dirt'ctions as to the investment or edber- 
wise of the i»urchase money. The administratrix, 
witli tlie knov^'h'dgo of the solrs. of testator. A: of 
other i)ei*sons interesttHi uudiT his will, paid tin' 
purcha.s(' money for the house, Ai other moneys, 
into a private bank. The bank faih'd. A:, tiu; 
moneys were lost : — Held : tlu' administrat rix was 
not. liable for the moru*vs so lost . — WiUK.s r. Oroom 
( 1853), 3 Drew. 581*; 25 J.. J. (]h. 724 ; 27 
li. T. (). S. 270 ; 2 Jur. N. S. 081 ; 4 W. B. 007 ; 
01 E. B. 1020. 

Consd. lie Marcon *h Estate, Finch r. Marcon 

(1871). 41) L.. I. (Ml. 537. Mentd. Kr JM’ici', r. Newton, 

|J.‘>(>5] 2 CMi. 55. 

3956. .] — An exlrix. allowed 

£190. part of the (‘state, to n'lnain at a hankt*r’s, 
in h(‘r name, as extrix. A loss occunvd, by tlieir 
bkpey., a yi'ar afl(‘r testator’s dt*at h : ~ Jlrld : sln^ 
was not. jMTKonallv liabli* for tlx* loss. SwiNFKN 
r. S\viNFh:s (No. 5) (1800), 29 lirnv. 211; 54 E. B.. 
008. 

3957. — LiabUity of legatees to 

contribute.] - T(‘st at rix gave* some l(‘gaci(*H abso- 
lutely, others to tenants for lift' witli retriaimh'P 
over, tk. direct <*d tlic setth'd h'gacics to Ix' inv(‘.st(*d 
in the funds or on mtge. 3’h(‘ assi'is wcmh' sufficicuit 
to pay all t Ix' h'gacics A:. It'avi^ a tritling rt'sidue, 
'rix' (‘xors. paid all the h'gacics whit'h wcim'. givi'ii 
ahsohit^'ly A:, left tlx' rcmaiiiiiig cash in hand, 
amounting to £500, at a bank, until the money 
dix* on some nit.g('s. which wert^ about to be pahi 
otT came in, intending then Bi invest tlx* whole 
on a mig(*. which 1 lx*y wi'rc ix'gotiating. FourUxm 
months afB'V the dt'utli of tt'siatrix, the bank. 


trusU^es deposited part of the assets in tlx; hands 
of bankers, on tlieir notes carrying inteiest ; t.lx* 
bankers failed in Nov. 1825, A:, no ixjce.ssity liaving 
been sliown for such dejiosit, the trustees were 
lield personally responsible for the loss. — Darke 
r. Martyn (1839), 1 Beav. 525 ; 48 E. B.. 1044. 

3953. Instructions to bankers to 

Invest.] — Trustee* defiositing a trust fund with his 
bankers, accompanied by an order in writing to 
invest the money in corLSols, ariswei'able for the 
omission of the bankers to make; the investment, 
where he made; no subs(*quent inquiry respe(;ting 
it, until about live months afterwards, when the 
bankers became bkpt. — Challen v. Shippam 
(1845), 4 Hare, 555 ; 07 E. K. 708. 

Annotatifms : — Contd. JohUHon v. Newton (1853), 11 Hare, 

160. Reid. Macnamara v. Carey (18G7). 15 W. II. .374. 

3954. No direction in will to 

Invest.] — Wliere a will contains no direction for 
the exors. to invest the proc(*eds of testator’s 
estate. A: the proceeds an; l<;ft in the liands of 
testator’s bankers Ac a residuary legatee refuses 
to accept his share by small sums on account the 


which up to that time liad Ixx^n in liigb r(*i)uB', 
sBipjH'd paynx*nt, lialf of t he £500 was thus lost, 
Ac tlx* estate; was reixicr(*d insufficient for paynx»nt 
of the l(‘gaci('s in full x—HvUl : (I ) tlx; exors. w(*r(; 
not responsibh* for tlx; loss; (2) as t.lx; assets 
had been originally suffi(;icnt to pay all t.be 
l(;g<K;ics in full, the lc*gat/(*(‘H wdx) l)ad b(;en paid 
wc'Ih; not liable to contribute! to the; hiss, which 
must fall wholly on tlx; unHatiHOe;el h'gatee's. > 
Kknwuck V, Orarke (1802), 4 De (1. F. Ac .1. 210 ; 
31 1.. J. Oh. 728 ; 0 \u T. 593 ; 10 W. H. 030; 
45 E. B. 1170, L. JJ. 

AnnfdnlinnH : — Ah to (1) Folld. He Hui'Ht, AddiHon v. MVipp 

(18P2), 67 J.. T. ‘.)6. Ah to (2) FoUd. lie WIiihIuw, Frcio 

V. WiiiHlejw (181)0), 45 Cli. D. 240. 

3958. .] — An administraB)r wlio 

had deposited trust moneys in a private hank on 
a separate account currejut, using ordinary 
prudence, was hedel not Bi be; liable for the loss of 
the moneys through the failure of the bank, 
although the mon<*yH had hee*n Huffered to re;main 
sc> de*poHit.e!d for three; Ac a half ye;arH afB*r the 
death of intestaB*, Ac for nearly a y(;ar Ac a half afB;r 


PART IV. SECT. 1, SUB-SECT. 3.— 
B. (c). 

1. JAability of reprcHenlativt — IHh~ 
cretion — Jiepoftit in sarinoB ttank .) — 
Where money Is left hy will U> he 
invented at the diHe!retioti of the exor. 
or trufitee, the (liiecretion po given 
cannot be exerciieed otberwhee than 


according to law', be eloe.s not w’arrant 
an InveHtmcDt in perHonal Kexiurittefi or 
Hecuritiea not iianctioued liy the et. 
An exor. be trustee who (lepemitM fuixlN 
PO left in tniat for JnfantH, at tlire?e be 
a-half or four r#er cent., intere^at. In a 
MavingB hank does not conform to hin 
duty ; be his failure to do ao cxpoaerH 
him to Tiay the l^a) rate of interoet for 


Mxj money, although he irntn liitxicently 
& lioncHtly ; be the ac<|Ulc«e!e*ncej of tlxa 
Htutiitory guardian of the infanta, nejt 
hedng fop their herxdlt, doew not relieve 
him, — HniA'iT V. Wiiieo.N (18j)0), ID 
O. R. 28.*- CAN. 

m. JUtlanreH retained for ttpecial 
niirpopep.l- - F.xorM. are luit llahle! to 
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Executors aijd Administrators. 


fUeet. 1 . — First duties: Sub-sect. 3, B. (c), (tf) (c); 
sub-sect, 4.] 

the administrator liad carried into chambers, in 
the suit, liis accounts showing a large balance 
against himself. — lie Makcon’s Estate, Finch v. 
Marcon ( 1S71 ), 40 L , J , Ch . 537. 

8059, Liability to pay Interest.] — (1 ) An 

administrator, who allowed balances of intestate’s 
property to remain uninvested for a considerable 
length of time, standing at the bankers’ to the 
credit of intestate’s estate, was oi'dered to pay 
interest at four per (jent. on the shares of those 
balances, which belonged to some infants. Qu,: 
(1) Whether the next friend of an infant, who 
omits to call for the payment of tin? trust moneys 
into ct., may not be made answerable for any loss 
infant may sustain thereby. 

Whether, a solr. acting for both sides, if he 
omits to call for the payment of the ti*ust moneys 
into ct. may not be made answerable for any 
thereby. — Qresley v, JIeathcotk 
(1«25), 3 J.. J. O. 8. Ch. 107, E. 0. 

3960. — — .] — ^An extrix., who w^as also tenant 
lor life Glider a will directing the residuary estate 
lo be sold & the proc(;f^ds invested in govt, or other 
good security : — field : not personally liable for 
not converting into consols a sum of Navy .5 vvr 
cents, foxing part of the residuary estai-e. — 

r M. & O. 028; 

7‘>iV' ' a n'r' o '< 1 N. K. 

I2H ; i W. K. 40 ; 44 K. H. 245, J,. J.l, 

(d) heteution of Mxisiiug Ijivcstnieuts, 
f^ee Hoct. 1 , siib-sof^t. 3, B. (a) ui., ante. 

(e) Oihfr Cases, 

lunSttVi co-executor 

lunatic.] -Whore one of three exors. of the snr- 

'vac of unsound mlLl an 
oidu made under Trustee Act, 1850 (c. 00). 
H. 6, Bivuig the light to transfer a sum of stock 
iiHhoiadft/*’ original testator, 

22 

’ 'J’lwsTS & Trustees. 

Inyestment-Out of what fund 

rf«v r.^ »>y will to accumulate 

of l«n,l /a. J'!™ »«ney in the purchas<> 

coH<^ of tlieroby declared, the 

oo^Jr . f are to be paid out of tlie 

jiait iculai* sum directed to be invested. --Owythpii 
V. Alucn (1M2). 1 JIaiv, 505 ; «(5 E. K. ]131. 

Refd. riirkor v. AVatkiiw (18r»l)), Jtihii. 133. 

Sirn-SEOT. 4 . — Notices for Claims. 

Nrc J^aw of Property Amendment Act, 1850 
(c. 3.>) s. 20 ; Judicial Trustee Act, 1800 (c. 35), 
^^^25 (c. 10), ss. 27, 01. 

3963. Time for Issuing advertisements — Necessity 
for promptness.] — Judicial 'JYiistee Act, 1800 


hitorost ou balanooB, iinleBR tlie purpoHO. 
for which the money Ls retained, appear 
to be aiiBwered. — D awson r. Massky 
(1800), 1 Poll & B. 210. 231.~IR. 

PART IV. SECT. 1, SUB-SECT. 3.— 
B. (•). 

n. Modes of invtstment specified .) — 
The deslgrnatlon In a will of Bpeclflc 
luodea of investment does not operate 
to prevent the exors. Investinff trust 
funds in the seourities reforri^ to in 
8. 12 of 2.32, U. S. B. C.— MoCoit- 
mJCK (lOlA). 33 W. L. R. 100: 0 
W. W. 11, 499 ; 22 B. O. B. 82^.— 
CAN. 


(c. 35), s. 3, applies to the case of an exor. who 
has committed a devastavit but in construing that 
sect, the ct. is bound to remember the provisions 
of Law of Property Amendment Act, 1859 (c. 36), 
B. 20, & to see that there has been no undue delay 
in advertising for claims. 

Testator who died in June, 1894, leaving assets 
amounting to £22,000 & debts as then ascertained 
of about £100 gave an immediate legacy of £300 
to his widow ; the exor. paid this legacy & allowed 
the widow to receive the income arising from the 
estate for the support of herself & family. In 
Aug. following a claim for rents received by 
testator as an agent & not accounted for was 
sent in ; in Nov. the usual advertisements for 
creditors were issued ; in Dec. an action claiming 
an account on ilie footing of wilful default by 
testator was commenced. The exor. without 
going to the ct. for directions defended the action 
continued to allow the widow to receive the 
income till judgment in Apr. 1896, which resulted 
in some £26,000 being found due from testator’s 
estate to pltfs. : — Held : though there had been 
undue delay in issuing the advertisements for 
claims, the exor. had acted reasonably under all 
the circumstances in paying the £300 legacy & 
such further sums on account of income as were 
necessary to maintain the widow & family up to 
tlie issue of the writ but not after, & to this extent 
he might be relieved from personal liability. — 
Re Kay, Mosley v, Kay, [1897] 2 Ch. 518 ; 66 
L. J. Ch. 759 ; 46 W. 11, 74 ; 13 T. L. R. .582. 
Annotations Refd. lie Do Clifford’s Estate. Do Clifford v, 
Quill-or, Do Clifford v. Lanedowne, [1000) 2 Ch. 707 ; lie 
blow, St. Bartholomew ’b Hospital v. Camhden, [19141 
1 Ch. 233. Mentd. lie Barker, ItavoriHhaw v. Bark(;r 
(1808), 46 W. K. 206 ; lie Ailsop, Whittaker v. Bamford, 
11014] ICh.l. 

3964. In what papers advertisements should be 
inserted.] — The exors. of testator, whose estate 
was liable to replace trust money in consequence 
of a breach of trust : — Held : not protected from 
liability under Law of Property Amendment 
Act, 1859 (c. 35), s. 29, they having only issued 
notices for claims against testator’s estate, to be 
sent in within throe weeks, by advertisement in 
local newspapers in the neighbourhood where 
testator resided, & not in the London Gazette. — 
Wood v, Wkightman (1872), L. R. 13 Eq. 431 ; 
26 L, T. 385 ; 20 W. R. 459. 

Annotation : — Consd. lie Brackun, Doiijrhty v. Townson 
(1880), 43 Ch. J). 1. 

3965. ,] — There is no absolute rule that. 

notices issued by exors., under Law of l*ropertv 
Amendment Act, 1859 (c. 35), s. 29, to creditors Ac 
otliers to come in & claim against the estate of 
testator, should be published in a London daily 
newspaper of large circulation, or that a month 
should be allowed for the bringing in of claims. 
In determining whether exors., have given such 
notices as are sufficient to entitle them to the 
protection of s. 29, the ct. will have regard to the 
circumstances of the particular ctise, such as the 
place of residence of testator & his position in life. 


PART IV. SECT, 1, SUB-SECT. 4. 
1. *?*. A eeessity for — In Oaxette.) — 
Publloation in the Ontario Gazette of 
an advertisement for creditors, pur- 
Buant to B. S. O. 1887, c. 110, b. 36, 
if P2L n^ceeaary to release exors. from 
liability for paymenta made by them. — 
Camkkon, Mason t*. Camxkon 
{1893), 15 P. h. 272.— CAN. 

p. Svffldeneyof notier — Time allowed 
less than one month ,} — The exor. of 
testotor, whose estate was liable to 
replace trust money in consequence 
of a breach of trust:— Held: not 
pro^ted from liability under 22 dc 23 
Viet. o. 35, B. 29, he haviofr published 


notices in one local paper twice, in 
the General Advertiser twice, the time 
allowed by the first notice published 
in the latter paper beinsr less than one 
month from the date of publloation. — 
Stuart r. Barinoton (1801), 27 
L. R. Ir. 551.— IR. 

q. Effect of adinrHsina — Xcw claim 
raised after distribution — JRiffhi of repre- 
sentative to recover portion of money paid.] 
— ^Au administrate, havinx siven the 
Btatutory notice for creditors, after 
expiry of the time therein mentioned, 
paid money on a claim, afterwards, 
new claims beins raised asainst the 
estate, sought to reoover a portion of 
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Part IV. — ^Duties op Representative. 


Testator was a small farmer in the country. 
He had lived at the same place for forty years 
previously to his death, & had never been engaged 
in any other occupation than that of farming his 
own land, consisting of about fifty-two acres. 
After his death his exors. issued a notice inviting 
creditors & others to come in & make their claims 
against testator’s estate. The notice was pub- 
lished once in each of three local newspapem, & 
once in the London Gazette, but it was not published 
in any other London newspaper. The notice 
fixed the period of a month from its date for the 
bringing in of claims, but it was not published till 
a day or two after its date. After the expiration 
of the notice the exors. distributed the estate 
among claimants of whose claims they had 
notice : — Held : as against claims of which they 
iiad not then any notice, the notice was sufficient 
t/O entitle the exors. to the protection given by 

s. 29. — Be Bracken, Doughty v. Townson 
(1889), 43 Ch. D. 1 ; 59 1.. J. Oh. 18 ; (il L. T. 
531 ; 38 W. K. 48 ; (i T. L. K. 11, O. A. 

3966. Sufficiency of notice — To person claiming 
as next of kin.] — Law of Property Amendment 
Act, 1859 (c. 35), s. 29, is not confined to claims 
of creditors of testator or intestato, but applies 
also to persons )la^^ng claims as next of kin. 11 
also affords pi*otection to the sundics in an ad- 
ministration bond, wliere the administrator befort* 
distributing the assets <d intestate, lias pursued 
the cours(i pointed out by that s<*ct. A notice 
addressed to creditors other persons having 
claims or demands against or upon the estato of 
intestato, requiring them to send in i)articulars of 
their claims, or tiiat, in <lefau1t theneof he will, 
at the expiration of the time imnitiontMl in tlu*. 
notice, xirocecd to administer the asstd-s of diiceased, 
having regard only to the claims ^ demands of 
wdiich lie should then liave had notice i-UM : a 
sufficient notice under tht* statute t/o a person 
liaving a claim as next of kin. 

A., the daughter of intestato, left her lioimi at. 
an early age, in 1857, changed her name, A 
without notice to any of lier r(dativt‘s wemt tf) 
America. In 1871, she returned to England, A 
endeavoured to find her mother ; but, the mother 
having changed her residence A married again, 
she was unable to find her. She again camc! t.o I 
J'ingland in 1871, when she found that lier mother ; 
was dead. In the meantime a sistor of her 
mother had obtained letters of administration. 


& aftey advertising in the London Gazette A in the 
Times, & another London newspaper, in the 
terms of Ijaw of Property Amendment Act, 1859 
(c. 85), s. 29, for creditors A other persons having 
claims or demands against or upon the estate of 
deceased, distributed tlie assets amongst the 
brother A two sistors, herself being one, of de- 
ceased, being ignorant that the daughter A. was 
still living. In an action by A., who had procured 
the rc‘vocation of the Icttom of administration 
granted to her aunt, A a fresh ^‘ant to herself, A 
an assignment of the administration luuid, 
against the sureties : — Held : the notice being 
good in form, A the publication all that couhl 
reasonably bo required under the circumstances. 
Law of Property Anuuidincnt Act, 1S59 (c. 35), 
s. 29, afforded a g«H)d di'h'n(‘t‘. —Nr.WToNr v. 
Sherry (1870), 1 i\ J>. 1). 210; 15 L. .1. Q. B. 
257 ; 31 \u T. 251 ; 40 .1. l\ 581 ; 21 W. K. 371. 

3967. Effect of advertising --Before Law of 
Property Amendment Act, 1859 (c. 35).] —Exors., 
whose tostixtor tlied in 1827, ailvcrt ised for ]>ersons 
having claims or demands on (Ji(» estate of t-estat-or. 
A having providt'd for all that ap])oared, they, in 
1829, distributod the estaU^ aTiiougst the legah'es 
A took from them an indemnity. A demand 
jjreviously unknown both to claimant A t he exors. 
was made against the estate' in 1S3<1, A a bill 
tiled to enforce it : -Held : if the elaim wi*i*o valiil, 
the t‘Xors. wer(» still personally liable t^) pltf. — 
JlH.L r. tiOMMK (1839), 1 ih*av. 510; 8 L. .1. (Ih. 
350; 3 .lur. 711; 18 E. K-. 1050; an appeal, 5 
My. A (fr. 250, L. (J. 

Annotation *- Mentd. (IriH'U r. PaferHou (ISK({), JCJ Uli. 1). Uri. 

3968. ,] — .An exor. who had distributod the 

assets of tostat-or, aft(*r issuing a.dvertiseri\(‘nts, A 
t aking tlie Kt<‘pK poinU>d out. t)y I jaw of IM’opc'rty 
Amendment Act, 1850 (c. 35), will ba.ve th(‘ Hanu‘ 
j)rotoction as if be luul administered l.be estate 
under a decree of the ct. ; A if be should have 
r(*t4UiMul any legacies as t rushs*, afhu* appropriating 
t hcin for thci benefit of tin? ee.HtnlH que /ras/, he will 
no longer be under any liabilit y (pul i^sor. -- 
(Jl.E(i(i a. H(nvLA.Ni) (180(5), ii. It. 3 I0<(. 308; 30 
Jj. ,1. (Oi. 137 ; 15 Jj. T. 385 ; 15 VV. It. 251. 

Consd. Hunter r. YnuriK' (IH7S)), 4 lOx. 1). 

Apld. fO' Krewiui, Fnnven v. Freweii (IHHU), t>0 

Ji.T. Raid. Hr liowden, .\ruln»w v. (Jooper (IHiHp, 

W. IL a 11 ). Mentd. A.-(J. r. Smith (IH1)2), (i« L. T. Kr)7. 

3969 . Executor with notice of claim.] — 

An exor. with notic^e of a claim against t/Cistiator’s 
estato is not discharged from liability to satisfy 


the money back as on an ovcrpayincnt ; 
— Iltld : she bad no locus standi to 
maintain the action.— L kitch r. Mol- 
HO.NS Bank (1890). 27 O. U. 021. —CAN. 

r. Liahility for testa- 

tor's breach of trust— Trustee Idmitation 
Ad .] — A notice by cxorn. that i)artJct» 
having clalinH aKrain»>t the estate are 
rennlrcd to hie same by a named date, 
is not a sulllcient notice within H. S. O., 
c. 129, 8. 38, to protect the exors. from 
liability for claims not broiifi^ht to 
their knowlfslgc until after the estate 
has been distributed by them. Their 
liability in thir rcspcsit extends Uj 
cKaiins afirainst their testator for money 
lost owinff to a breach of duty by him 
os trustee. Iversons havinir a rever- 
sionary interest in a trust fund may 
brlnff an action to compel the trustee 
to make good money io^t owlnff to bis 
netplhsrcnce. A Trustee Limitation Act 
does not run a^inst them from the 
time of the loss, but only from the time 
their reversionary interest becomes an 
interest In possession. — Stkwaut r. 
.8.VTDRB (1900), 20 C. L. T. 351 ; 27 
A. H. 423.— CAN. 

- a hands of 
fiiwiior. 1— Failure by a creditor of a 


deceased person to lodfiro his claim w itli 
f.ho exor. within the period specilled 
by notice duly given does not bar such 
ciedltor from Hubsonueutly elalininur 
payment of the debt from the exor., if 
the latter still has assets of the estate 
in his hands. — Hor.v e, J,isoi>oj.pr 
(1830), 1 Men. 403.— S. AF. 

t. — — .1 — M. died intestate 

about July, 18(17, Sc his widow was 
appointed executrix dative. 8he ap- 
pointed K. her agent In the administra- 
tion of the estate. M. at his death 
owed A. the amount of two ocknow- 
iedffmeuts of debt. The widow was 
aware of the debt, but not of its exact 
amount. K. had virtually the solo 
administration of the estate, Sl in- 
serted a notice In the Gaxetto of 
July 30, 1867, oaliing In chLims. On 
Oct. 4, 1867, K., an auctioneer, sold 
the property in M.'s estate at public 
auction. At that sale A. was present, 
Sc acquaintcsl K. with his claim, but 
not its nature or amount. Sc promised 
to hlo it soon, shniinK at the same time, 
in common with other creditors, at the 
request of K., a consent to a pro rata 
dividend from the Mitate, to avoid its 
declaration as insolvent ; but he never 


sent In the tiromlHcd partlcularn. cK/hcr 
to K. or tlic widow. K. (IlHtrUmtcd 
the e.'d.a1c bctwcijn Feb. Sc Apr. 1808, 
Sc In Nov. 1808. filed his account wKh 
the inaHter. In Apr. 1808, when In* 
hud administered the eHta1>e, Sc had 
no funds, A. sent in his specified claim, 
A demanded payment, w'hlch, bcliiK 
refused on the ground of plrne adminis- 
traoit, A. brouijflit an action ajfalnst 
the widow M., Sc airalnst K., as her 
Hiirety to the inaRer for fhe due ful- 
filment of her oftbje as extrlx. : -~~IIrtd : 
it is the duty of the cre<iltor, under 
the ordinance, to file his jiroper claim 
with the exor.. Sc not for the exor. f.o 
search for claims duo to the estato ; 
wherefore judfirrnent went for df5fts. 
occordluMTly. — Kor/.ic v. Mostkkt, 
(1869), Buch. 199.— S. AF. 


u. Xo claimant found— Fund in 

court.] — Tostat.or by his will directed 
that his exor. should distribute his 
residuary estate arnonsrst churches Sc 
c.haiities, or otherwise os ho mUrbt 
think fit. The exor. a<lvortlse/l for 
heirs A next of kin of tosUtor without 
rosult. Sc then paid into ct. the money 
reproiienUnff the residue. Upon a 
petition under It. 8. O. 1887, c. 110, 
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Exectjtors and Administrators. 


Seri, I,— First duties: Suh-secf, 4. Sect, 2: Sut)- 
sectH, 1 &2n A.] 

that claim by tho fact that the j)ei*son entitled to 
make the claim has failed to send in particulars 
of it in ans wei* to an adverlisement for creditors, 
under Law of J'roperty Amendment Act, 1859 
(c. 35), 8. 29. — He Land Cjiedit Oo. op Ireland, 
Mark well’s Case (1872), 21 W. K. 135. 

3970. .] — Newton v» SirEUTiy, No. 3966, 

anUi, 

3971. .] — In an action against Y. A., his 

wife, the claim alleged that W. owed pltf. £40, 
i-hat at iiis deatli he appointed by his will M. his 
lesiduary legatt-e ; that M. died, liaving by her 
will appointed A., the female deft., her residuary 
legatx^e ; tliat tho residuary estate of W. had been 
assigned by his surviving exor. to defts. Pltf. 
claimed payment of £40 from defts., but the sur- 
viving exor. of W. was not made a x^artyto the 
action : — Held : the claim disclosed a good cause 
of action ; for ev(m if the i)ractice of the Ct. of 
Ch. would have r(*quired the surviving exor. of W. 
to be joined as deft., th(^ j)rof)er course, since the 
passing of Jud. Acts, 1873 (c. 06), 1875 (c. 77), 
for defts. to take, if i hey wished to bring him before 
the Ct., was to mak(i him a i3arty to the action 
under K. H. C., Ord. 10, r, 17. 

Another exception has been ad(l(‘d by J^rd 
St. Leonards’ Act [Law of Property Amendment 
Act, 1859 (c. 35), s. 29,] which provides that when 
an exor. has given notic(.*s similar to those used in 
administration suits, lie shall be at liberty to 
distribute tc'stator’s assets amongst the jiarties 
entit led theret-c) ; the notices discharge the exor. 
Irom liability, Af- \w is in the same y)osition as if the 
(^stattj had b<^en adruinistcuHid under the direction 
of the Ct. of (Jh. In order, however, to protect 
him it is essential that he should have no noti(’>e 
ol any claim whiidi, at the time* of the distribution 
of tilt* assets, is left unsat isfit'd. I'lie claim in the 
jirtisent action dot's not allt*ge that the ntitices 
rt»quired by Law of J*ropt*rty Amendmtmt Act, 
1859 (c. 35), s. 29, have been given, & that at the 
t ime oi dist ribut-ing the assets the surviving exor. of 
W. had no notice of i>ltf.’s claim (B Aon allay, Fv..!.). 
— IIUNTEU- V. VOUNO (1879), 4 Ex. 1), 250; 48 
\u .1. Q. B. 089 ; 41 L. T. 142 ; 27 W. K. 037, C. A. 
.‘tvvotatinn ; - Mentd. Slioclian r. (}. E. Py. (18H0), 10 Cli. D. 

3972. .j — Phis was an action by a lt?gate<? 

under the will of E., who dietl in 1870, asking for 
jiayment. of lier legaty*, which was direct-ed to be 
raised out. of real estab*, & the non-raising of which 
she* alleged to bt^ a breatdi of t rust, t he executitin 
of tht* trusts of E.’s will. There hati originally 
been three ext>rs. A:, trustees of F.’s will ; one of 
these, .1 ., still survived was a party to the action. 
(^., another of tla^ exors., had died in 1878, tlie 
exors. of C. were made defts., but claimed to be 


dismissed on the ground that in Oct. 1879, they 
had issued advertisements for claims under the 
provisions of Law of Property Amendment Act, 
1859 (c. 35), s. 29, that no claim had been made for 
the legacy, & they had distributed the whole of 
C.’s estate. Pltf. insisted that they ought to be 
retained as defts. because ,T., the surviving 
trustee, had acted as solr. for the exors. of F. & 
had committed a breach of trust in not seeing that 
pltf.’s legacy was raised, & that the exors. of C. 
had constructive notice of this breach of trust 
when they distributed the estate, & because 
I)ltf. had a right to follow C.’s estate in the hands 
of the beneficiaries, & his exors. ought to be defts. 
in order that an account might be had against his 
estate; — Held: (1) under the circumstances no 
notice of pltf.’s claim could be brought home to 
the exors. of 0. ; (2 ) pltf. had no right to keep them 
before the ct. in order to obtain an account which 
she could use against the beneficiaries in whose 
hands she could follow O.’s assets, but must bring 
the beneficiaries themselves before the ct., if she 
desired to follow the assets in their hands. — Re 
Frewen, Frewen V. Frewen (1889), 60 L. T. 953. 

3973. .] — Where an exor. has issued the 

proper notices for creditors fixing a time for claims 
to be made against testator’s estate, <& at the 
expiration of that time he distributes the estate, 
both real & j^ersonal, he is exempt from liability 
in respect of any creditors of whose claims he has 
received no notice, nor can the creditors follow the 
real estate in the hands of a purchaser. — Re Oary 
& Lott’s Contract, [1901] 2 Ch. 463 ; 70 L. .T. C9i. 
653 ; 84 L. T. 859 ; 49 W. K. 581 ; 17 T. L. K. 
598 ; 45 Hoi. Jo. 596. 

Advertisements in administration proceedings.) 

-See B. H. C., Ord. 55, rr. 44-40 ; Part VIII., 
Sect. 5, sub -sect. 3, 11. (o), post. 


2. -PAYMENT OF DEBTS PRESENTLY 
DUE. 

Sub-sect. 1.— -In Oeneral. 

3974. Duty to pay debts— Before legacies.] - 

PiNCHON’s Case (1611), 9 Co. B(*p. 80 b ; 77 K. U. 
859 ; suh vovi. Puncheon r. Lecjate, 2 Brownl. 
137 ; syj) vom. LEGATE r. PlNCilioN, (’ro. .lac. 
294 ; sub tiotn. Anon., ,1enk. 144, 290. 

A ti natal ions "Retd, Pnpworth r. Johnson 2 Bulst. 

Ul ; ]l«roHford r. Cioodoriiljye (1610), Bulst. 236. Mentd. 
CtiHo of MarHhalHc;a (1613), 10 Co. Bop. 68h ; Manby r. 
Scot (1663), 1 Keb. 361 ; Jiondon City r. Wood (ilOl), 
12 Mod. Kop. 660 ; Fonr i\ Newman (1792). 4 Term Itc*p. 
621; Raymond r. Fitch (18;h^O, 2 Cr. M. A: K. .'»88 ; 
i*hillipH V, Homfray (1883), 24 C’h. D. 430 ; Batthyany 
r. Walford (1887), .'>6 L. J. Ch. 881 ; Finlay v. Chirney 
(1888), 20 Q. B. D. 404. 

3975. .1 — PAI.MER V, IxAWSON (1067), 

1 Sid. 332 ; 82 E. B. 1139. 


H. 37, for tho advioo of tho ct. ns to 
the oonstruotlon of tho will & as to 
further advortisinff for next of kin, the 
ot. refused to mnlce any order In tho 
nbaenco of any of tho heirs or next of 
kin.— yfr Haiu.ky’8 Estate (1807), 17 
“ R. 4 8.3.- CAN. 

b. Failure, to trace one of next 

of /fin.] — The administrators of tho 
estate of an intestate, who died in 
1006, inserted throe times in a news- 
paper pnhlishod at the place in Ontario 
where the intestate was residing at the 
time of his death an advertisement 
for claims against the estate. One of 
the next of kin, who would, if alive, 
have boon entitled to a distributive 
share of tho estate, had loft Canada in 
1870, & no oomraunioation had sinot^ 
boon received from him or information 
about him, except that soon after his 


Annotation : — Mentd. Lewis v. Masters (1694), 5 Mod. Rep. 7.5. 


departure a sister of his heard that he 
was in Ort'gon, & in 1805 an aunt 
hoard that he was dead. Diligiuit 
inquiry was made for him In 1 882, but 
he was not then found. No tme had 
even heard of his marrying. No claim 
was made on his behalf upon the 
estate : — Held : the advertisement was 
sulllcient ; that it covered next of 
kin, the absentee W'oulcl bo barred if 
bo wore hereafter to make any c’aim ; 
& tho administrators should divide the 
assets amongst those entitled os though 
the absentee were assuredly dead 
without every having had issue. — 
Re Ashman (1907), 10 O. W. K. 250 : 
15 O. L. R. 42.— CAN. 

0. How far dcMroya debt .] — 

A creditor’s neglect to lodge with the 
exor. his claim against tho estate of a 
deceased debtor does not destroy the 


debt. The negligent ci-editor can- 
not recover from tho exor. dc bonis 
propriis nor from the other creditors in 
the estate, but a condictio indetriti will 
lie against any person, heir or legatee, 
who has been paid more than be should 
have been out of the assets of the 
deceased. — Coiajnial TiiEAsmEK r. 
Swart (1910), T. P. D. 652.— S. AF. 

PART IV. SECT. 2. SUB-SECT. 1. 

39741. Duty to pay debts — Before 
leoacies .\ — An exor. is not entitled to 
make payment to beneficiaries without 
first providing for payment of all debts 
due by the executory estate. — L a- 
MONP’s Trustees v. Croom (1871), 9 
Maeph. (Ct. of Sess.) 662 ; 43 Sc. Jur. 
321.— SCOT. 

d. Certification by affidarii — How 
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3976. .] — Whitton v. I^oyd, No. 

4063, pofii, 

When devastavit committed.]— iScc 

I'ai't VI., Sect. 3, sub-sect. 5, A. (6), post. 

Priority of creditors.] — See Sub-sect. 3, post. 

3977. Debt paid by heir— Right of heir to be 

reimbursed.] — Where the heir being forced to pay 
the debt of his ancestor, shall recover against 
the exor.— Aumitaoe v. Mp:TCAiarE (1666), 1 Cas. 
in Ch. 71; 22 E. R. 701, L. C. 

Annotations : — ^Refd. Anon. (1679), 2 Cas. in Ch. *1. Mentd. 

Tvvedell v. Twedell (1780), Horn. 159. 

3978. Legacy conditional on payment of 

debts — Debts exceeding legacy.]— Testator gives a 
specific bequest to A., <fc directs that, in considera- 
tion of the bequest, A. shall pay his debts, A: 
makes A. Ids residuary legatee A: exoi‘. ; the pay- 
ment of the debts is a condition annexed to the 
specific bequest, & if A. accept the beqm^st, he is 
bound to pay the debts, though they should far 
<‘xceed t he amount of the property be(iueathed to 
Jdm. — M essen(3EH r. Andrews *(bs28), 1 Russ. 
478 ; 38 K. R. 885, L. C. 

A nnota-f ions : —Mentd, 1Um‘s r. KiiKclhark (1S71), li. P. 12 

Kq. 225 ; Woodhouso r. Walker (18S0), 5 Q. P. 1). 401 ; 

Jte Willianios, Andrew r. WillianicH (1885), 54 l.<. T. 105 ; 

Patthyaiiy r. Walford (1880). ‘All Vh. D. 02 1 ; Uc WilliaiiiH. 

WllliaiiiK r. Williuiiis, 11897] 2 Ch. 12. 

3979. Payment to executor— Validity as against 
co-executor.] — J’ayment by a debtor t)f testator, 

delivery by a bailee of ehatb'ls bailed by 
testator, to a feme corcrt who is appoint'd extrix., 
are valid as against her eo-exor., though th(» 
husband of the (‘xtrix. never a.ssent<‘d to his wih* 
acting as extrix. A, subsequently to tin* payment, 
refused to allow her to act, tk- although on that- 
grcauid probate was refused to her, if t he jiayineiit 
K delivery were made bond fide at the request of 
the extrix. as such, without knowledg<*, by tin* 
j)arty ])aying A deliveiing, of tlu* di.ssent- of tin 
husband, though with knowledge* that she* was a j 
feme cocert. — Ricmukhton r, (’h.\i*man (1858), 
E. H. A- K. 1056 ; 27 L. ,1. Q. R. 120 ; 31 R. T. (). S. 
313 ; 5 ,lur. N. S. 567 ; 6 W. R. 760 ; 120 H. R. 
802, Ex. Ch, 

Annotation : — Rold. h’t Clak’, Bluke r. Ciule (IHSil), 48 T. 

lUl. 

3380. Whether interest allowed.] -Wlieu there 
is a sufliciency of assets for payment of debts 
exors. may ])ay simple contract debts not bearing 
interest before specialty debts bearing interest, if 
not objected to by tlie specially creditors ; tlu* 
legatees are not at lib<?rty to complain of the or<ler 
of payment. — T itrnek r. Tuknkk (1810), 1 Jac. 

AV. 30 ; 37 E. R. 200. 

An)U)tatians Consd. Jtr 8i<>vt‘nH, C<iokf r. Stovi*Hh, I189SJ 

1 (Ml. 162. Mentd. Whatt.oii r. (Yadiick (18;i6), 1 Keen, 

267 ; Davenport r. .Stafford (1851), 14 lleuv. .‘119. 

Right to set off debts due from creditors .] — .See 
l*art Vil., Sect. 1, sub-sect. 8, post. 

Payment of death duties.; Ncc Estate tV: Oj iiek 
Death Dcties, VoI. XXL, pp. 27 W w^/., 17, 72 
c! seq.^ 1 12 r/ -scq.^ 126 r/ seq. 


Si D-sEcT. 2. —Out of What Assets. 

A. In Gcyicral, 

See Transfer Act, 1807 (c. 65). s. 2 (3) ; 

repealed by l^w of Ihoperty Act, 1022 (e. 16), 


s. 150 (11) ; Administration of Estates Act, 1025 
(c. 23), ss. 2 (1), 32. 

3981. Nature of distinction between legal & 
equitable assets.] — Cook r. Uuegson, No. 4135, 
post. 

3932. — - — .] — A. granted to 13. an annuity, in 
consideration of purcliase of trade stock, for their 
joint lives, & for the life of A. & B.’s wife, unless 
13. should transfer it in his lifetime. It was pro- 
vided that R. should have a right to sell his wife’s 
revei*sionary inteivst as if it were payable to him 
in prasenti. R. was indebted at the time of the 
transaction, k, it being detorinined, after R.’s 
death without having aliened the aimuity, that 
the wife’s iwersionary intei*est wtis assets for R.’s 
creditors it was now determined tliat it W'as legal 
assets, following the doctrine of ('ook \. Gregson^ 
No. 4135, post. 

The question whether asst'ts art* l(*gal or equit- 
able dc'pends on this, wla't-her, if the case were 
before a ct. of law, t hat et. would treat the j)i*opt*rty 
as assets ; if it would, then it is legal assists in 
this et. I'c th(* principle on which a c(-. of law 
proceeds is tJiis, to impiiro wlj(‘lher the pro[)er(y 
came to the liands of the exor. virtutc officii. If it 
did, the ct-. of law regards it as asstd-s of te.stator 
applicable to the payment of hi.s debts, ^ < h(*n this 
et. treats it as legal assc'ts (K indekseev, V.-<k). - 
SHEE V. EliENCll, EltENUll C. J^'liENC’JI (1857), 3 
Drew. 716; 3 .lur. N. S. 128; 61 E. R. 1076 ; 
.Hiib noni. Hue r. I’lfENrii, 26 L. .1. (3i. 317 ; 28 
L. T. O. S. :165 ; 5 W. K. 386. 

Anmtiations : Retd. t{r Moiiat, KluHTHteii ('o((<>» MIIIh C5). 
r. Aloimt, 118'.»9) I (’ll. s;u ; U’Umily v. Wiliiiot, I19I61 2 
A. 281. Mentd. l{i(’hni’ilH r. .laiiirH (IS67), li. It. 2 
Q. H. 285 : IC< O'.Suilivuii. p. halier ( 1 892). 61 L. J. D. h. 
228. 

3983. - -.) -The purchase* nioiu'y agri'cui tt» 

he ]>aid for real <*Ktat(* under a binding contract-, 
hut- where t he veudor dies before? t lie? eonve'yance, 
liaving a geieiel title* is le*gal iis.He*t-H in the* hanels of 
the* vi'Ueleir’s exeir., Huhji*et t-e> preduite duty ; 
at It**tst all me>ne‘ys re*e*e>ve‘re*el by the? e*xe)r. oy 
virtue? of t he? preibat e* as part of the* (*Hta(-e? tS: etTeict-s 
of testa t-eir, A- sei liable* to jireihat-e? duty whetlier 
tliey are? legal or ee|uitahle* assents. 

Whate'VeT an aelministrateir is e‘nt-itle?el to re'ceivea* 
virtnic officii eain iwve?r he? e‘e|uitable* aHse*t.s. The 
eiue'.stiein whe*the*r a-.sst‘tK are* le*gal eir e*e|uitahle is 
not wlietlier the? ineine'y is ree?e>vera.l)Ie? t-lirough the* 
ageney of a e-t. of law or of a et. of e*e|uity, but 
whet]ie?r tlu? peTsemal je*prt*se*ntat ive* is e*nt-itled 
to recover them inele?j)e‘ne|e?ntly of any dir(*e;tie>nH 
of t<*8taU)r (Loim) CitANWeiUTii). A.-(l. v. RiHJN- 
NiNci (1860), 8 II. Ji. Cas. 243 ; 30 L. .1. Ex. 370 ; 
3 L. T. 36 ; 6 .lur. N. S. 1083 ; 8 W. R. 362 ; 1 1 
E. R. 421, JL L. 

Annotations : — CoDSd. AV J'liwer, AV .Stune', Acworlh r. 
Sterne, (19011 2 Cli. 659; OMlmely v. Wllmot, |l9I6j 2 
A. C. i£llL Kefd. A.-(i. r. I 'uitiuMTtoii (1H64), 3 II. 

193; J.ejiil v. Uelviii (1867), J.. h. 3 Eq. 737 ; I’erry’M 
Exe>rH. r. JU (1H6H), J^. Jl. I Excli. 27 ; tfe Dixon, ronfolel 
r. Dixon, 11902] 1 Cli. 24 8; Pc .Scott, Kejott r. Hce>tt, 
11916] 2 Ch. 268. Mentd. Pe ( ;ap<h*vle*lUi (1H64), 11 
E. T. 89 ; Pc Do Luiicry ( 1 870), L. Jt. 5 Ext?li. 102 : Foi’Ikjh 

r. Htcveii, Miickunxie v. ForhoH (1870), E. It. 10 E(j. 178 ; 

A.*(l. V. EoiiiuK (1873), L. It. 9 Exe4i. 29; A.*(i. r. Huh- 
hiic?k (1884), 13 D. H. D. 275 ; A.SE r. AihtHhiiry (1887), 
12 App. CoH. 672; A.-(i. r. Ne?\v York hiowerie^M Co., 
I IIH9HJ 1 Q. h. 205 ; Pv Evim 'h .Scttliiit. 'IriiNtH, Pv (ilhh8, 

I Eyiio V. (ilhhH, I19J9J J Ch. 80. 

3984. .j -- TerstaUir dovise’el Ut his exoJH., 

their heirs A assigns, his lands, upejii trust to sell 


far narsmrt/.l — ■ By cousiolidatod 
utatuUs, c*. 52, K. 19, it in pi*ovidod that 
no debt whall Ik? paid by an uxor, until 
the same lie eortifled by affidavit : — 
Jleld : the ubtaining of the affidavit 
>va8 not a condition piticodcut to tho 
right to «ut* for the debt, & if it wo», to 
bo available as u d<*fciice it would have 


I to be fipcclttlly pleaded. — M auhiiam. r. 
1 Aumsthono (1 881 ), 2l N, B. Jt. 102. — 


PART IV. SECT. 2, SUB-SECT. 2. A. 

•. (JeneralpcrsfmalesUUc — Head rents 
due on derived lands,) — 1*. devi.ti'd A: 


beqeieulhed all his itui Sc poneonal 
properrty to truHtooM, to jmy ci'fluin 
HiiniutieH S{ liiKixcioH, & an to all IjIh 
iiiU'reHt in all IiJh cHluU'h, landH, bouHC*ti. 
& lufKl(;d preipeiiy, to the uho of hlu 
Hou 11. ; Sc he appointed E. IiIh roHielu- 
ary legat<?e ; A ft in truMtees to l>e bis 
exorn. By a coeliell cxceutcd the Hainu 
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Exbcutobs and Administeators. 


8ecU 2 . — Payment of debts ‘presently dm : Svb^seci, 

(g).] 

tlie same ; & directed that the money arising 
from the sale should be deemed part of his personal 
estate, & that it should be subject to tlie disposition 
made concerning his personal estate. He then 
dhected his personal estate to be sold, & when the 
money arising from the sale of his personal & real 
estate should be collected he disposed of it in the 
manner mentioned in the will, & among other 
dispositions he bequeathed a legacy to B. ; — 
Held : the money arising from the sale of the real 
estate was equitable assets, & a legatee could not 
maintain a suit in the Ecclesiastical Ct. to recover 
his legacy.— B ab-ker v. May (1829), 9 B. 0. 
489 ; 4 Man. & Ky. K. B. 88(5 ; 109 E. B.. 182. 
Aniwtalion : — Befd. A.-(J. v. Brumilag (1860), 8 H. L. Cas. 

244. 

B, Personal Estate and Effects. 

(a) In General. 

3985. General rule.] — Bo it in account or 
trespass, a release is assets. It is not requisite 
that every assets be a thing in possession, or in the 
iiands of testator ; for a thing may be assets, 
wlii(di never was in testator’s hands, if those things 
coraci in lieu of tiie thing whicJi w/is in the hands 
of testator, as money for land or other goods sold ; 
or if th(;y came by reason of another thing which 
was in the hands of t(istator, as increase of goods 
by the exors. in their hands, by merchandising 
witii the goods of tc*stator or goods purchased by 
the villain of testator after his death, shall b(i 
assets. So money received by the exor. of tlie 
bailiff of testator after his death, shall be said 
assets (Andjgrson, J.). 

If testator have sheej), swine, or cows, thc^y 
ilie, & they have young lambs, pigs, or calves, 
tlujy are assets for the reason aforesaid (WiNO- 
llAM, tJ.). 

Things in action or i) 08 session certain or un- 
certain, if t/h(‘y be relt^ased, t.hey ari^ assets : A/ 
the uncertainty must be such that the same cannot 
be proved the ct., or unto a jury ; that the thing 
i*(;leased might not l>y ])08sibility have been assets. 
J<\)r if trespass be done to testator by leaking his 
goods A- he dies, A th(‘ exors. release all actions, 
same is assets, because it might be proved to the 
jury that had tlu*y not releast'd, but had brought 
their action (jf tr(;s])ass, dc Ixniis asporiatis in vitd 
iestatoriSi etc., that they might have recovered 
damages, which would liave satistied the debts or 
legai;ies of t^vstator, A tlierefore it shall be assets ; 
A yet the thing recovered was not in tostator, or 
a thing in ])osseHsion, or certain in tlie hands of 
the exors. (1*KU1AM, ,1 .).~J\1TT1.KY\S (lASE (158.5), 
Ciodb. 29 ; 78 E. K. 19. 

3986. .)--EonY’8 Oase (1079), Freeni, Vh. 

•19 ; 2 Eq. Oas. Abr. 459 ; 22 E. U. 1951, J.. V. 

3987. Bond made in trust for another.]— A man 
makes a bond to A. in trust for B. A. dies. Ins 
exor. receives the money ; it sluill not bo assets 


{per Cur.). — Nicols v. Bridge (1700), 12 Mod. 
Kep 381 ; 88 E. R. 1394. 

8988. Damages in trespass for goods.] — If 
exors. recover damages in trespass of goods taken 
away in the life of testator, such damages so 
recovered are assets. So if exors. redeem a pledge 
with their own proper goods, same is assets in 
their hands {per Cur.). 

Where lands devised to be sold by the exors. for 
the payment of debts A legacies, in such case the 
money arising of such sale is assets {per CuR.). — 
Alexander & Gresham’s (Lady) Case (1591), 
1 Leon. 224 ; 74 E. R. 205. 

Ar^tation : — Mentd. Chiverton v, Tnidgoon (1620), I>alm. 

8989. Equitable Interests reaching executor as 
money.] — In an action against a feme covert 
extrix. & her husband plene administravit was 
pleaded. It appeared that the husband, who was 
not exor., paid debts to more than the amount 
of the assets ; but it appearing, that, before he 
so paid them, he had raised a sum of £1,400 by 
mtge. of lands, under a power given to him by a 
deed executed by testator in his lifetime, for the 
purpose of paying testator’s debts, it was left to 
the jury to say whether he paid the debts out of 
the assets in the liands of his wife, or out of the 
sum so raised. 

Equitable assets, when they come into the hands 
of the exor. in money, arc legal assets. — M ahston 
V. Downes (1834), 0 C. A P. 381, N. P. ; subsc- 
qmnt proceedings, 1 Ad. A El. 31. 

Annotaiions : — Mentd. Phelps v. Prew (1854), 23 L. J. Q. IJ* 

140 ; Boyle v. Wiseman (1855), 10 KxcU. 647. 

3990. Goods subject of gift In fraud of creditors 
—In possession of deceased.] — A non. (147(5), 
Cary, 18 ; 21 E. R. 10. 

3991. Insurance policy kept up by Insolvent for 
benefit of widow.] — A member of a friendly society 
elTectod A duly kept up a policy with the society 
for £100, for the benefit of his widow. He died 
intestati*, having been insolvent for some time 
before his death ; afU^r which the widow became 
his administratrix. A suit was instituted for 
the administration of the estate, when the crediU^rs 
claimed the money to arise from tlie policy : — 
Held : the widow was entitled to the money. — Be 
Owen, Clayton v. Owen (18(52), 31 Heav. 285; 
31 L. .1. (3i. 825 ; (5 L. T. 802 ; 8 Jur. N. S. 1117 ; 
10 W. U. 770 ; 51 E. R. 1148. 

3992. Jointure in money.]— Knivkt v. Baxter 
( 1(530), Toth. 11(5 ; 21 E. R. 111. 

3993. .) — Pawlet v. MALBUiwat (Lai»y) 

(1(532), Toth. il(5 ; 21 E. R. 111. 

3994. Money payable to wife of deceased — Under 
marriage settlement.) — Lawrence r. Beveii- 
LEIGH (1(571), 2 Keb. 841 ; 84 E. R. 532. 

.iimotafunut : — Apid. Bfidon r. Ponihrokc (1088), 2 Vein, .»’J. 

Consd. SyinoiiK V . Hut ter (IGiH), 2 Vcmii. 227. Refd. 

Kettlehy r. Atwood (1687), 1 Vern. 471 . Mentd. I’ulteney 

r. Darliiifftou (1782), 1 Bro. C. U. 223. 

3995. Annuity payable under husband’s 


day, ho boquoathod all hit} household 
furuit.ure. &. his horses, stuok, etc., to 
H. : & dii'ooted that all routs thou duo 
by the tonaiils on tho rosneotivo lands, 
should bolong to U. By a second 
codicil tho testator declarod it to bt^ his 
iutoutiou that all his lands, houses, 
oto., should 1 * 0 vert to II.. & he loft to 
W. tho lands of T. ; ** those iKniuosts 
subjoot to a betiuost already made In 
my will ho desired that all rents 

due on his property in those respective 
lands, should belong to H. : — Held : 
head rents duo by testator at bis 
doooaso wore properly payable out tif 
tho general personal osfoto not out 
of the lauds In respect of which they 


had accrued dm*, or out of the arn'iirs 
of I’cnt due, at the death of testator, 
l>.v the uiulertonanls of the Raiiie lands, 
which hud iiecn bequeathed to the 
devisee of the lands. — B auhy r. Hakd- 
INO (1841), 1 Jo. & Lat. 475.— IR. 


PART IV. SECT. 2, SUB-SECT. 2.— 
B. (a). 

f. l^roceeds of poUcuA — W'bcro tes- 
tator, possessed of a policy of life 
assurance for a sum exceeding 4*1,000. 
gave his real it residuary personal 
estate to his trustees & exors. upon 
trust for sale cenversnm, & to hohl 
tho uet piucceds upon trust thereout 


to pay his debts, funeral & test^i- 
luentary expenses & to invest tho 
residue of such net moneys : — Held : 
the proceeds of the policy were assets 
ill the hands of the exors. for pnvrnent 
of dclds. — lie Chapman (1007), 3 Tas. 
L. 11. 28.— AUS. 

g. .]— Testator, )*y his will, 

bequeathed all his i*eal 6c personal 
estate to trustees upon trust to sell 6c 
convert the same into money, & to pav 
thereout his just debts, funeral Sc 
testamentary exponNos. At his death 
testator held two policies of insurance 
on his ow'n life. Ills estate provofl 
insolvent /ie/tl .* the money pay* 
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agreement with assignees.] — Shee t;. French, 
French v. French, No. 3982, ante, 

8996. Money due on mortg^e.] — ^Money due 
on a mtge. decreed to be assets in equity. — Bridg- 
man V. Tyrer (1675), Cas. temp, Jlnch, 236 ; 23 
E. B. 130. 

3997. Money arising under will & paid by 
executors into court.] — Moneys arising under a 
will, & paid by the exors. into ct. in a creditor’s 
suit : — Held : legal assets. — Lovegrove v. Cooper 
(1854), 2 Sm. & G. 271 ; 65 E. It. 396. 

Annotaiion : — Consd. Bain v, Sadlor (1871), L. R. 12 Eq. 

670. 

3998. Money recovered on bond to secure per- 
formance of duties.] — A bond was given by a 
broker to the Corpn. of London to secure the duo 
performance of his duties, lie made default : — 
Held : on his deatli the corporation held the 
amount recovered on the bond as equiUible assets, 
& in trust for the general body of his creditors, & 
not exclusively for those who had suffered by his 
defaults. — Nash v, Bryant (1858), 25 Beav. 533 ; 
53 E. It. 741 ; sub 7iom» Naisii v, Bryant, 27 
L. J. Oh. 748 ; 32 L. T. O. S. S3 ; 4 Jur. N. S. 
550 ; 6 W. It. 573. 

3999. Personalty expressly charged by will — 
What direction constitutes charge.] — C lowdsijoy 

Pelham, No. 4069, post 

4000. Effect of making executors trustees 

for payment of debts.] — I.kwin r. Okkley, No. 
4082, post, 

4001. Personalty which deceased may dispose by 
will.] — Whei e a man has a i)ower to (lispo8<‘ of 
mon(‘y by his will, this is ass(!ts, ^ liable to his 
debts. — Thompson v. Townk (1691), 2 Vern. 319 ; 
J’rcc. Ch. 52 ; 2 Eq. Cas, Abr. iOl) ; 23 E. It. 806, 
H. L. 

Anjiotulions Disid, Gribc r. (Joodwhi (170:i), Ficcin. C’U. 

206 . Apld. LtiHHollH r. Cornwallifl ( 1704 ), 2 Vcni. 406 . 

Consd. fie Lawlcy, Zalnor i’. Jiuwicy, 110021 2 (U». 07:i. 

Eefd. Buckland r. Harton (170:i), 2 Hy. HI. \ 'M \ ; 0‘(Jrady 

r. WilJiiot. IIOOOJ 2 A. C. 2:n ; Jtc i*ryco, l.uuH.rd v. 

Pn’cc, 1101 1] 2 Ch. 280. 

4002. Arrears of annuity Effect of direc- 

tion to pay debts.] — A diivctiou in tii(‘ will of a 
married W’omaii that her debts shall Ixi paid makes 
all the property she lias po\V(‘r to di.spose of, iti- 
eluding arrears of an annuity, whieli was subj(‘et 
to a restraint on anticipation, a.s.sets for payment 
of all liabilities of her separate estate, including 
damages for breach of covenant by her legal 
personal representatives. 

By a separation deed the liusband covenanted 
to pay £1,000 to a trustee upon trust to pay the 
income ther<?uf to the wife for liei* separate use 
without power of anticipation di to ])ay liim a 
furtlier annual sum upon the sanio trusts. Aftiu*- 
wards the husband sued for a divorcee. 'J’he pro- 
ceedings W’ere. coniproini.sed by a deed whtu*eby 
the wife ^ the trusU^e j)ur[iorU‘d to release tlie 
Inisband from his covenant f-o jiay tJio further 
annual sum A: slie & a surety covenantAid with the 
husband that neither she nor any person on her 
behalf should take proceedings to compel the 
liusband to allow her any support, maintenance, 
^dhnony or additional income other than the 
income of the IT ,000. The wife lived Um yeai-s 


after this deed, & on every quarter day she re- 
ceived from the trustee a cheque for £10 repre- 
senting the income of the £1,000 ^ made no claim 
for more. The £1,000 was not in fact invested & 
the £10 a quarter was found by the husband. 

The wife made a will whereby she directed all 
her debts to be paid & gave her property to an 
adopted daughter for life. Her legal personal 
representative brought this action against the 
husband for arrears of the annuity. The husband 
counterclaimed for damages for brt'ach of the 
wife’s covenant : — Held : the release of the hus- 
band’s covenant being admitt/odly void, the con- 
duct of the wife, in accepting the trustee’s cheques 
for less sums than wort> due, did not amount either 
to accord satisfaction, or to such acc|uiescenco 
08 would prevent the wife (laiming the arrears. 
Her representative was tlu'ivfore entitled to suc- 
ceed in the action. — Spr.vnije r. Lee, Lee v, 
Sprangk, 1 1908] 1 Oh. 421; 77 1.. J. Oh. 274 ; 
98 L. T. 400. 

4003. Personalty bequeathed on special trusts - 
Corpus not disposed of by special trusts.] — The 

circumstance, that a fund, in whicli a party lakes 
a life ink‘rest under a will, is transfenvd by the 
exor. to the trustees of that- fund ajqiointed by the 
will, is not nt?c‘essarily At condusivtsly a 8t‘verance 
of tiie fund from tlie bulk of tlie estate, unU'ss tlie 
es^or. has, by sueh trausfi'V, done all that, it i.s in- 
cumbent upon })im to do in the adiuiiiistration 
of the fund. 

Upon a transfer k) trustees of a fund bequeathed 
to them 111)011 trust to pay the inler(‘st. to a tenant 
fur life, without any biuiuest. of the corpus, or with 
a b<‘qu(‘st tht‘reof of douht.ful validity, iSi which 
upon construction might fail, so that tlii' corpus 
would ultimately liceoine part of the iH'siduary 
estate, tlie truste(‘s of such fund are not, ipso 
/ac/«, trustees for thi» residuary legat.<'es or the 
next of kin, but Uk^ corpus of the fund must be 
regariled as assels of kjstakir’s c'staki unadmiuis- 
tered, ultra tlui life-()Htak*. 

The circumstance J, that tht' residue of tiu* (‘stak*, 
omitting the fund ho veste-d in tniskc'-s for the 
tenant for lib*, has been administereel in <*(|uity, 
doc.s not affect tlu) principle* ; nor is it le*.ss ajiplic- 
;;i)le, because*, from thei time which has e.*laj)He'eJ 
since the de^ath of k*stak)r, the <^\or. is neit a 
ne*ce*Hsary jiarty in t he* adininistratieni of tin? par- 
ticular fund, iSi IwiH not heM*n made? a jiarty k) the* 
Hiiit.^ — U enninoton V, Bhckley (1818), 6 Hare*, 
451 ; 67 E. It. 1212. 

AnmttaiUm Menid. lie lleKlgneai, Kx Ji. UuulilYi' (186]), 18 

Jur. 780. 

4004. Release.] -- KriTLEV’s Uase, No. 3985, 
ante. 

4005. Rent.] “I'his fiHsignine'nt jof Mue*h arrejars 
of rent as should be due at A.’s de*ath] is ntkuly 
void, for it cannot creak; any speeilie lien, bee;auHei 
the thing itself, viz. the; arrears, was not tlie;n in 
being, nor is it t.o take; effect till A.’s d<;ath, A 
then it is te»o latA*, for the arrears then become; 
part of his Jisset.s liable; to his debts g<;n<*rally ; A 
this diff(;rs from the case of off-re;e toning or of 
p;iy, due or to becoinc3 due, <;tc., which case;s W(;re 
objeck;d, b(*cause in tlioHei ca.s(is < lie; thing assignee! 


able un<lt?r the policies was liable; to 
pay testator’s debts . — lie Smith (1001 ), 
20 N. Z. L. 11. G40.— N.Z. 

h. Protected under Life lit- 

surance Act, 1008 — No special direc- 
tion.}— Testaior devised the whole of 
his real A personal estate with the 
exception of his business to trustees 
upon trust to soli A cunvet't iuto 
money all such parts of his real A 
personal estate as should not consist of 


money A to call up A icet lit all Hiieli 
parts of his estate as f:onsiste(l e>f 
money, A subjeert to payment of ail 
his lust debts funeral A testa i non tary 
expenses to hold the proceeds in trust 
for his daughter A sister in equal 
shares. Fart of his estate rxmsisted 
of two life insurance policies iirotecUMl 
under Life Insurance Act, lilOH. His 
trustees received payment of these 
policy moneys amounting to £1,580 
125 ., out of which they paid a legacy 


of £80 12«., A liivcMtiMl Ihf iitutalndcr 
in their iiruti(*H. .SiibHe<)ueiitly an 
orde.r was inaile for adnilnlKtruf ion of 
the estaU' under A<lmi)iih1 ration Act, 
1U08, Part IV. There was a drlldt of 
over £2,700, A the ct. was asked to 
deUrriiilnc; whether the policy-moneys 
In the hands of the tnjsUsjs were liable 
for tlie debts or U’stanienlary expenses 
of dec/c:used A the expiTiises of afluituis- 
tratioii by the appoinUnj : ~ //cW ; (I ) 
the policy -nioucys were not llabU* to be 
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Executors and Administrators. 


. 2. — Payment of debts presently due : Sub-seet, 

2, B, (a) <S^ (6)/j 

is certain, &> the assignee has a certain interest* 
but notwithstanding the assignment or agree- 
ment, he, A., had it still in his i)ower to receive 
all the arrears, & so defeat liis own assignment 
(Varney, M.K.).— (Lady) v. Hamilton 
(Duchess) (1730), 2 Eq. Cas. Abr. 88 ; 22 E. 11. 76. 

4006. Improved rent less moiety of expense 

of bulldlngparty-wall — Fire Prevention (Metropolis) 
Act, 1774 (c. 78).] — An administrator, who as 
such receives tlie improved rents of a house in the 
metropolis, from the tenant in j)ossession, is liable, 
under sect. 41 of above Act, to bo sued for the 
moiety, or other proportional part, of the expense 
of building of a party- wall, erected by the owner 
t)f the adjoining house in pursuance of the Act. 
Semblc : tliese expenses arc in the nature of a 
lien upon the imi)roved voni ; & therefore to the 
extent of such moiety, or other proportionfd jrart, 
the rent is not assets in tlie hands of the ad- 
ministrator. — Thacker, v. Wilson (1835), 3 Ad. & 
El. 142 ; 4 Nev. & M. K. B. 058 ; 1 liar. & W. 
131 ; 4 L. .1. K. B. 14» ; 111 E. K. 307. 

Anvotaiint) : — Mentd. Matson v. Fulham Corpn. (1910), 102 

L. T. 18H. 

4007. Reversionary interest.] — A father, by 
articles previous to the marriage of liis son, cove- 
nants at the end of three y(‘-ars aftc^r the solemnisa- 
tion thereof, to jtay to trustees, their exors., etc., 
£12,000, to be settled to Imsband for life, to the 
wife for lih? ; then to the use of the first other 
sons in tail male, remainder to the daughter 
daughters in tail general, rimiainder to the right 
heirs of the husband. Provided, if there should 
be but one daughter, A. no oth(?r child, & the 
heirs, etc.., of the husband should, witliin three 
c.alendar months after his death, i)ay to the trustees 
£4,000. Then all the uses limited to such daughter, 
& the heirs of her body in the £12,000, should 
cease & be void, & from thencofortli should be to 
the use of the heirs ^ assigns of the husband. 
The husband dies, leaving no child but a daughter, 
& by will d(^vises the £12,000, all his property 
in the same, & U) the lands to be purchas(Hl th(*re- 
with, subject to tlie trusts, to the d(‘ft., his heirs, 
etc., & appoints him exor. He lets the three 
months elapse, without jiaying the £1,000, & 
denies he ever had assets sulTicient Id have jmid 
it. Pltf., a judgment creditor of the husband, 
brings his bill to be jiaid jirincipal, interest, & 
costs, out of the liersonal assets, & if not sufliciont, 
insisted that the husband's reversionary interest 
in the £12,000 ought to be deemed real assets, & 
applied in payment of his demand. The rever- 
sionary interest in the £12,000, togetlier with tlie 
bcnelits of discharging the same fioin the estate 
tail limited to the daughter, is to be consideied as 
real assets, &. pltf., notwithstanding tlie three 
months lapsed without jiayment of the £4,000, 
ought not to be iircjudiced thereby, but let into 
the benefit of the redemption. — ^^h'REDERicK r, 
Aynscumbe (1730), 1 Atk. 302 ; 20 E. B. 250, 
J.. 0. 

Annotation: — Msntd. lie Do Lurieey (18(J9), L. 1{. i Kxch. 

345. 


4008. .] — Testator died in 1842 entitled in 

reversion to a moiety of a settled fund of per- 
sonalty. His other property, consisting of real 
estate charged by his with debts, was ad- 
ministered by the ct. In 1858 the reversion fell 
into possession, the trustees of the settlement 
paid the money into ct. under Trustee Belief Acts, 
& testator’s moiety was paid to his exors. : — 
Held: (1) this fund was distributable as legal 
assets ; (2) this fund must bear a share of the 
costs of suit, which had been paid out of the 
equitable assets. — Mutlow v, Mutlow (1859), 4 
Do G. & J. 539 ; 45 E. B. 209, L. .TJ. 

4009. Stock — Representing proceeds of sale of 
personalty.] — How far money in same respects 
may be said to have an earmark. ^Vhen an exor. 
sells part of the personal estate of testator & 
converts the money into stock, how far the 
creditors of testator may bo allowed to follow 
the stock into which the money was converted. 
If steck belonging to testator is given by his will 
subject to a contingency, the ct. does not x^resume 
that the stock will always i*emain in the same 
idight ; & if it is converted into other stock, the 
stock into wliich it is so converted shall be subject 
to the same contingency. 

It has been objected on the part of pltf. that 
money has no earmark, & therefore upon that 
account the money which has been purchased 
cannot be considered as part of the estate of Sir N. 
Tills objection has been enforced by saying, that 
if an exor. sells jiart of testator’s estate & converts 
the money into stoijk, a creditor of testator shall 
not be allowed to follow that money into the stock 
wherein it was so converted, & consider the stock 
as assets in the hands of the exor., but shall only 
be allowed to charge the exor. with a devastavit ; 
&; undoubtedly that is the general rule, not only 
at law but in this ct. also. But there are many 
cases wherein that rule does not hold in this ct. 
& the creditor shall be allowed to follow the stock 
specifically (Loud Uaiidwicke, C).). — Batten r. 
Whouewood (1740), Barn. Ch. 420 ; 27 E. B. 
703. 

4010. Specifically bequeathed.] — Where Uk^ 

proprietor of stock in the xiublic funds makes a 
specific becpiest of it- : — Held : the Bank of 
England must nevertheless allow the exor. to 
make a transit*!* of it, unless it be shown that he 
has assented to the legacy. — h'uANKLiN v. Bank 
OP England (1829), 9 B. & C. 150 ; 4 Man. & By. 
K. B. 11 ; 7 J.. J. O. S. K. B. 183 ; 109 E. II. 58. 

(b) Personalty over which Deceased exercised 
General Power of Aj^pointment, 

4011. Power exercised by will.] — Husband 
assigns a personal estate belonging to liis wife as 
extrix., in trust for such uses as he by deed or will 
should apiioint ; & in default of such appointment 
in trust for liimself, his exore., etc. He ^terwards 
devises this estate to his wife & children. This is 
assets, & the dev'ise to the wife &; children is only 
a legacy, & it must be liable to the debts of the 
husband in the first jilace. — ^Ashfield Ash- 
field (1693), 2 Vern. 287 ; 23 E. B. 785. 


applied iu iiaynient. of the dobts of 
(loooased, there being no Hpeciul 
ilirootioii t-o that- etVeet in Ibe will ; 
(2) the policy ‘inoiieyti Hhould not be 
liable for the funeral Si toHtanieiitary 
expenses in exoneration of the residue 
of tho estate available for creditors. — 
WniQUTV. llOAOll (1911), 30 N. Z. L. IL 
450.— N.Z. 

It. FHtndly Soetetiis Act, 1909 

— Express direction .] — Testator by bis 
will gave & bequoatbod all bis real & 


IH'rsonul estate & effects wliatsoovcr 
A: wberesoever situate including money 
payauie to bis estate by virtue of any 
polioios of biHurauee on bis life upon 
trust after payment of bis debts & 
funeral & testamentary expenses for 
bis wife absolutely. Deceased was a 
member of a lodge registered under 
h rieudly Societies Act, 1909, under the 
rules of which a sum of £20 was pavable 
out of t he funeral fund to the nominee 
or legal n'prescutatlvo of deceased, & 


a further sum of £1UU was payable out 
of the special fund to the nominee or 
ncxt-of-kln of deceased. Deceased 
bad made no nomination : — Held : the 
money was not available for the pay- 
ment of testator's debts, for, although 
there was an express direction iu the 
will within Friendly Societies Act, 
1909, 8. 99, there was no specific 
direction within that section . — He 
Johnson’s Will (1912), 32 N. Z. L. K. 
16G.— N.Z. 
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Part IV. — ^Duties 

4012. .] — Grise V, Goodwin (1703), Freem. 

Ch. 204 ; 22 E. R. 1200. 

4013. Necessity for actual exercise of power.] 

— If a man who has power to raise money dies in 
debt, having made no appointment for raising it, 
the creditors cannot make this assets, &; raise^ the 
money pursuant to the power. — O orxw A ldus's 
(Lord) Case (1701), Freem. Oh. 279 ; 2 Eq. Oaa. 
Abr. 250, 466 ; 22 K. U. 1210 ; ftiib nom, Lasseij.s 
V. CORNWAIJJS (Tx)rd), 2 Vern. 465 ; Free. Ch. 
232 ; 1 Eq. (Jas. Abr. 242. 

Annoiaiiona : — Refd. Hinton r. Toye (1739), 1 Atk. 46.'* ; 
Towiishend r. Windham (IT.'iO), 2 Ws. Son. 1 ; Re Ltiwley, 
Zaiser r. Lawley. [1902] 2 Cb. (i73 ; O’tJradv r. WiliiioL 
(19161 2 A. C. 231. Hentd. WilliH r. lliady (1740). liarn. 
(Jh. 64; Buckland r. Barton (1793). 2 Hy. Bl. 136: 
Holnu*8 r. C)o$rhill (1802), 7 Vos. 499 ; Kwart r. Kwurt 
(1853), 11 Haro, 276. 

4014. .] — Before the marriage of E. with 

M., it was agreed that £300, till it could be laid 
out in the purchase of lands, should be s<dtled in 
trust for E. for life, for M. for life, & in default of 
issue, to the use of such jierson. A: for such estate* 
as she should by any deed direct or appoint, A: for 
want of such appointment, to her right heii*s for 
(‘vor. M. by deed poll a])i)oints the* £300 to be 
paitl to her husband, to bt* employed by him to 
such charitable uses, or oth(‘r int-ents Ai purposes 
as lie should think lit. E. by will devises to 
defts. W., S. A: A., £100 a-piece, being the money 
charged on tlu* estate of his wife’s father, A^ de- 
claimed in his will that such disposition was in 
pursuance of the directions. The* crcdit^irs c»f 
E. bring their hill to have the £300 apjdied to the 
]uiyment of his debts, as a part of his ass<‘t.s. This 
is not a naked power only to convoy to charitabh* 
uses, but ought to be considered ns a ]»art of tlie 
asstds of E., A: applied in pavm<*nt of his debts. — 
illNTON r. Toyk (1739), 1 Atk. 465 ; 26 E. It. 296. 

4015. ' Over fund transferred In breach of 
trust.] — A. was tenaiit for life of a tru.st fund, witli 
a general power to appoint by will. A:, in default, 
it was settled on pltf. A. oi*dered the trustees to 
pay over the furul to Ihu* on an indemnity, Ai she 
afterwards ai)poinU^d the fund to pltf. A:, others, 
who liled a bill to make the trust<H*s liahU; for a 
breach of trust : — I/M : by the appointincmt, t he 
fund became assets for answering A.’s liabilities, 
of wliicli the indemnity was one. A:, therefore, tlie 
trustees were not liable. — W jbija.ms c. L<).mas 
( 1852), 16 Beav. 1 ; 51 E. H. 675. 

AnmtUUion : — Mentd. O’Orady v. Wllinot, (1916] 2 A. C. 
231. 

4016. By married woman.] A married 

woman with separatt* estat<* in personalty for life, 
A a general power f)f ap]K>i!itment by will, does 
not, l>y exercising the ])owc?r, make tlu; fund 
assets for paynu;nt of her creditors. — Bi.A'rciiFouD 
r. WooLLKY (1863), 2 Drew. A: Sm. 261 ; 62 

E. R. 599 ; sub nom, Blacufoud v. Woollky, 1 
New Rep. 507 ; 32 L. .1. Ch. 531 ; SI.. T. 2,32 ; 
9 .lur. N. 8. 568 ; 11 W. U. 478. 

Annoiaiiona : -Reid. Rr liopor, Ilop'T r. I)oiicuHU;r (ISHK), 
39 Ch. I>. 482. Mentd. Lcehiiirrr i\ iU'ot (1863), 
32 Beav. 3.03. 

4017. — - - — Fersonal property stdtled 

on tlu; rnaiTiage of C. in trust as she should during 
coverture hy deed or will appoint, Ac, subject 
thereto, for her separate u.se for life, Ac if she sur- 
vived luT husband, which happened, for her 
absolutely : -Held : to be bound by her general 
engagements . 

C. having in a settlement on the marriage of 
her daughtc*r L. covenanted with the trustees 
thereof for the pajunent to them on her decease 
of £1,000 to be in trust for L. for life, then for the 
hasband of L. for life, then upon the usual trusts 
for her children : — Held : the trustees of 
j. — VOL. XXIII. 


OP Representative. 

settleinent wei*e entitled, on the death of 0., to 
stand in the position of ci*editor8 in respect of the 
property comprised in the first settlement. — 
Mayd r. Field (1876), 3 Fh. I). 587 ; 45 L. ,1. Oh. 
699 ; 34 L. T. 614 ; 11 .T. F. 20; 24 VV. R. 660. 

.4 n>»o<a<tonit Ckinsd. lif Boper, Boper r. Doncaster (1888), 
39 Ch. I). 482. Refd. Hr Harvey’s Estate, Godfrey r. 
Harben (1879), 13 Oh. 1). 216 ; Skinner r. Todd (1881), .M 
L. J. Ch. 198. Meotd. Re Tiissaud’s Estate, Tussand r. 
’Dissaud (1878), 9 C'h. D. 383: Re Wilson’s 
MenU'ath r. Campbell (1878), 26 W, B. 848. 

4018. Whether fund liable as separate 

estate — Married Women's Property Act, 1882 

(c. 75).] — In coses not within above Act, tlu* 
exercise by the will of a married woman of a 
general power of appointment, whether the power 
be exorcisiible by (lt*ed or will, or by will only, 
does not make the propei'ty appoint<*d liable 
engagements c*ntereil into with her on the t‘redit. 
c»f lier separate* t*stati*. 

In 1881 a inaiTied woman joined in a lutge. as 
surety, fiu* an advance madt* to her husband ; A:- 
she assigned a policy on her life hy way of securit y, 
with a ih'claration t hat, as hi'twet*u herself Ac t he 
mtgees., she Ac tlu* policy moneys shouhl lu' 
deemed a principal debtor A: security respectively 
for the sums tlu*rt*hy secured. At this date hi‘r 
<»nly property, as t.t) wliicIi slu; was not. rt*strained 
from anticipation, was sonu* furniture Ac tlie 
policy ; but she had a general power tif appoint- 
ment l)y will ov<‘r <(*rtain funds. Slu' du‘d in 
1887, leaving her husband surviving A:, having, 
by her will, dateil in IS7J1, (‘xt‘rciHed the iiower of 
appointment in favour of her (laughL'i*. 'riu* 
policy m()iu*ys wen* receiveil hy the mtgees., tV 
applied iu part satisfaction o( their claims. An 
application was tlu*n made to t he ct-., hy originating 
summons, hy the daughter, the mtgt*es. ai>peariug 
Ac cuitseui-ing to he bound, to (h^i^nuine whet-lier 
tlie funds so appointed had become liable to 
satisfy testatrix’s obligations iiruler her covi*nants 
with the mtg(*es. -//r/r/ : tlie case not coming 
within above Act, the funds appointed in favour 
of t/<*Htatrix’s daughter w<‘r(; not alTecti*d by the 
mtg(*. 

Settihle : as to cases falling witliin above Act 
in order to render property appointed hy the will 
of a married w^oman liable to her eiigag(‘m(;nts 
under that Act, it would be n(‘ceHHary t-o hold that 
the appointment hy her will made the jiroperty 
ajipointed her sejiarate projierty, so as to bring 
it within sect. I (1) of above A<-t. He lt.oiM0lt, 
Hopeh v. Doncastkh (IHSS), 39 (!h. I). Is2 ; 5.S 
L. .1. Oh. 215 ; 59 J,. T. 263 ; :{6 W. U. 756. 
JnnotntioHH .‘—CoJUtd. Re J‘arkin, Hill r. .Srhwarz. (1892 
3 Cli. .Oia ; Re Jiiiwlcy, Zulser r. liiiwlfv. (19021 2 <9i. 673. 
Refd. Re Ann, WIImui r. Ann, ( 1 891 1 I < Jh. r» 19 ; Re H ntches, 
Bramlon r. lluffln^H, (1898) i t;h. r‘“‘ 

further, lln.siiANji 

Wife. 

4019. --.j VVIiere a power of appointment is 
exercised by a g<*neral heciuest in a will the pro- 
p(‘H.y appoint’d is included iu Ac jiasHtiS hy tlu* 
bequest according l-o the terms of the will, ^ iiot- 
as if a separahi (;xecution tJu; power w<;re read 
into the will. ’Flu; properly is therefon; not 
necessarily postpoiutd, as a fund liable for iiayment 
of his debts, to other asHidH of testal-or. -Wil- 
liams r. WiiJ.iAMH, He JIahtlky, Williams v. 
.Jones, (19001 1 C3i. 152; 69 L. .J. (’h. 79; 81 
L. T. 804 ; 48 W. R. 245. 

4020. .] — The demee of a general testa- 

mentary power of appointment over a fund 
borrowed money Ac as security covenanted with 
the lender timt he would make a will appointing 
that the loan should be a first charge on the fund 
_ that lie would not revoke the will, lie made a 
will accordingly Ac flir-d : --//c/d ; the lender was 

z 
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2, B. {h)Ac)Ad)de{e),iScC. {a) i.] 

not entitled to priority as regards the fund over 
the appointor’s general creditors ; for personalty 
appointed by will under a general power is subject 
to the payment of the appointor’s debts. — Bkyfus 
V . Lawley, [1903] A. O. 41 1 ; 72 L. J. Ch. 781 ; 89 
L. T. 309, II. L. ; affg, 8. C. sub nom. I^weey, 
Zaiser r. LAWj.Ey, [1902] 2 Oh. 799, 0. A. 
Annotuiittns : — Refd. Stamp DiiticH Comr. r. Stephen* 

11904] A. C. 137 ; He Uadlcv, Jolmson v. Hadley, (190&1 

1 Ch. 20 ; He Whitehead, Whitehead v. Street (1913). 108 

L. T. 3fiS : O’Grady v, Wilmot, 11916) 2 A. C. 231 : He 

Wernhor, Wemhor v. Belt, [1918] 2 Ch. 82. Mentd. He 

I’urdio’s Setilmt., Hose v» Hill (1904), 48 Sol. Jo. 524. 

4021. By bankrupt — Appointor subse- 

quently becoming bankrupt.] — Under a settle- 
ment li. had a general testamentary pow’er of 
appointment over a fund. In 1892 he made Ids 
will, executed the power in favour of E., & ap- 
pointed him exor. In 1900 a receiving order was 
made against 11., & on Oct. 1, 1900, he was ad- 
judicated a bki)t. E. t)roved in this bkpey. for 
£1,131. IJ. never obtained his discharge, & in 
1904 lie died. At the time of Ids death he was 
indebted to various persons for debts incurred 
since the date of the receiving order. The question 
in dispute was whether the appointed fund ought 
to be paid to E. as exor. of 11. for the benefit of 
the subsequent creditors, or to the bkpey. trustee 
to be administered as assets for payment of the 
debts provable in the bkpey.: — Held: (1) the 
projierty divisible amongst the creditors in the 
bkpey. did not include the appointed fund ; (2) 
the trustee in the bkiicy. was not entitled to receive 
the fund ; (3) the duty of dividing it devolved upon 
the exor. ; (4 ) the creditors who had become so 
after the bkpey. were the only creditors who had 
a right to share in the fund. — He Guedalla, Lee 
V. Guedaela’s Trustee, [1 905] 2 Oh. 331 ; 75 L. J. 
Oh. 62 ; 94 L. T. 94 ; 54 W. li. 77 ; 12 Mans. 392. 
Annotation : — Befd. Jic Bciizon, Power r. Chetwynd, 11914] 

2 Ch. C8. 

4022. Appointor bankrupt at time of 

exercise of power.] — Debtor, under a will, took a 
life interest in £15,000 subject to a trust over for 
accumulation in ca.se of his bkiicy., & was given a 
general i>owor of appointment over the accumulated 
fund by will. Debt/or was adjudicated bkpt. in 
1890 & 1892. A dividend of 5,s. 2d, was paid in 
the first bkpey. & nothing in the second. Debtor 
never obtained bis discharge in either bkjDcy. 
Debtor ex(*rcised his power of appointment by his 
will & died July 20, 1011. In an action in the 
Gli. Div. an order was made for the administration 
of debtor’s estate, which consisted practically 
only of the apjminted fund. Greditora In the two 
bkpeies. claimed to i)rove in administration for the 
balance of their claims in the bkpeies. ; — Held : 
the fund did not pass to the trustees in bkpey., 
& the claims were barred by Stat. limitations. — 
He Benzon, Bower v, Ghetwynd, [1914] 2 Ch. 
08 ; 83 L. J. Ch. 058 ; 1 10 L. T. 920 ; 30 1’. L. K. 
436 ; 68 8ol. Jo. 430 ; 21 Mans. 8, 0. A. 

Annotation: — Mentd. He IjOO, Hx p, Grunwaldt, 1 1920] 2 

K, B. 200. 

Sec, generally^ Bankrui'Toy, Vol. V., pp. 740 
ei seq, 

4023. Whether fund assets lor payments of 

estate duty — Finance Act, 1894 (c. 30), s. 9 (1).] — 
I’ersonal property appointed by will in exercise of 
a general power oi appointment is “ property which 
does not pass to the exor. as such’’ within above 
sub-sect., & consequently the estate duty payable 
in respect thereof is a first charge on the property. 
—O’Grady V. Wilmot, [1910] 2 A.-C. 231 ; 85L. J. 
Cli. 380 ; 32 T. L. R. 456 ; 00 Sol. Jo. 450 ; stdi 


Administrators. 

nom. Be O'Grady, O’Grady v. Wilmot, 114 L. T. 
1097, H. L. ; revsg. S. C. sub nom. Re O’Gbady’s 
Settlement, O’Grady v, Wilmot, [1915] 1 Ch. 
013, C. A. 

Annotations: — Expld. He Scull, Scott v. Morris (1917), 87 
L. J. Ch. 69. Befd. He Scott,,Scott v. Scott (1916), 60 Sol. 
Jo. 478; Re Hicklin, Public Trustee v, Hoare, [1917] 2 
Ch. 278: /Jc Wemher, Wemher v. Beit, [1918] 2 Ch. 82. 
Mentd. tie Goswell’s Trust, [1915] 2 Ch. 106 ; Re Ffennell’s 
Sottlmt., Re Ffenneirs Estate, Wright ». Holton, [1918] 1 
Ch. 91 ; Ife Sturt, De Bunsen v. Hardinge, [1922] 1 Ch. 416. 
See, generally, Estate & Other Death Duties, 
Vol. XXI., pp. 29 ei seq. 

4024. Power exercised by deed — Voluntary deed.] 
— A. had a power to charge a sum of money on 
land, by deed or will, & executes it by a voluntary 
deed ; the ct. in favour of the creditors of A. will 
consider it as personal assets, & lay hold of it for 
their benefit. — Pack v, Bathurst (1745), 3 Atk. 
269 ; 20 E. R. 957, L. C. 

4025. Power conferred by will.] — Testator 

bequeathed certain stock to trustees upon such 
trusts & subject to such powers, etc., as A. should 
by deed or will direct or appoint ; & in default of 
appointment, upon trust to pay the dividends to A. 
during her life, & after her decease to pay the 
principal amongst her children. After testator’s 
death A. executed a deed according to the mode 
described by the will ; by which, after reciting that 
she was desirous of executing the power, she 
directed the tnistees to transfer the fund to herself 
& a new trustee, upon such trusts & subject te 
such powers, etc., as A. should by deed, with or 
without power of revocation & new appointment, 
or by her last will, direct & appoint, with certain 
limitations over in default of appointment, similar 
to those contained in the will ; in pursuance of 
wliich deed the fund was transferred into the names 
of A. & the new tnistee. A. afterwards, by wili 
by virtue & execution of that power, appointed 
the fund to bo transferred to certain persons, ir 
trust that the same might bo consolidated with ^ 
become part of her residuary estate, & follow the 
disiiositions thereof thereinafter mentioned : — Held 
the deed executed by A. being an exercise of th< 
power under the original will, the property thereby 
became liable to her debts, & became her persona 
estate, in which she had a beneficial interest, ^ 
(•ons('queritly was liable to the payment of probat< 
duty.— A.-G. V, Staff (1833), 2 Or. & M. 124 ; ^ 
Tyr. 14 ; 3 L. J. Ex. 0 ; 149 E. R. 700. 

Annotations: — Betd. Vandic8t r. Fyi»niort* (1834), 6 Sim 

570 ; I’liiit V. llouth (1840), 6 M. & W. 756 ; Ewart i; 
Ewart (1853), 1 Eq. Ilcp. 536. 

(c) Chattel Beal Interests. 

4026. General rule — Interest not sold.] — J ur'' 

V, WooDHOUSE (1735), Barnes, 333 ; 94 E. R. 941 

4027. .] — A leasehold estate, bequeathoi 

among other personalty for the suppoH of a charit; 
under a devise void by Charitable Uses Act, 173* 

(c. 30), is applicable in the first place, as asset 
undisposed of, to the payment of debts, etc., i 
the residue is to be appropriated according t< 
testator’s intentions. — A.-G. v. Tomkins (1754^ 
Amb. 216 ; Keny. Ch. 129 ; 90 E. R. 1334, L. C. 
Annotations : — ^Bctd. Hilliard v. Taylor (1773), 2 Dick. 476 

Field r. Mostin (1778), 2 Dick. 543. Mentd. Dawson i 
Oark (1809), 15 Vos. 409. 

4028. .] — Spaceman v. Timbrell, No. 410^ 

post. 

4029. Rent in hands of executor of executor poi 
sessed of term.] — (1) The exor. should have th 
rent {per Cub). 

(2) Wlien recovered [the rent] it should be asset 
in his hanas (Hale, C.J.). — Norton v. Habve 
( 1074), 1 Vent. 250 ; 80 E. R. 173. 

4030. Effect of redemisc by settlement trustee 



339 


Part IV. — ^Duties op Representative. 


to docOASOd*] — A.^ on his marriage demised lands 
to B., who redemised them to A. for a lesser term, 
paying a peppercorn rent during the life of A, 
& after his death an annual sum for the life of his 
wife for her jointure & a peppercorn for the re- 
mainder of the term. A. died indebted : — Held : 
the redemised term should not be assets to pay any 
debts but what affected the inheritance, the term 
redemised being raised for a particular purpose. — 
Baden v. Pembroke (Countess) 2 Vern. 

213 ; 23 E. R. 739 ; sub nom, Bi^aden r. Pem- 
broke (Earl), NoIs. 164 ; sub nom, Pembroke 
(Earl) v. Bowden, 3 Rep. Ch. 217. 

Annotations : — ^Refd. Trelawney r. Booth (1738), West 

temp. Hard. 441. Mentd. Scott r. Fenhoullot (1779), 1 

Bro. C. C. 69. 

4031. Term not expressly declared attendant on 
inheritance.] — A purchaser takes a term in a 
trustee’s name, & the inheritance in his own ; 
tins term, unless declared to attend the inheritance 
will be assets in equity. If he takes the inheritance 
in a trustee’s name, & a term in his own, it w’ill be 
assets at law. — C hapman v. Bond (1683), 1 Vern. 
188 ; 23 E. R. 405. 

4032. .] — Where a lease for years is to wait 

on the inheritance, it shall be assets as to debts 
as well where the interest of tlie lease is in the liands 
of a stranger, & not in the owner of the inheritance, 
/is when it is in the cestui qui trusty of the 
inheritance, & the interest of the inlu*>ritance in a 
strange trustee. — R atcliff v. Graves (1683), 2 
(^as. in Ch. 152 ; 1 Vern. 196 ; 22 K. B. 890. 
Annotations : — Consd. Thnixton n. A.-(l. (1685), 1 Vom. 340. 

Mentd. Bilson t\ Saunders (1727), Bunb. 240. 

4033. Term vested in party & Inheritance in 
trustees.] — A term v(*s(ed in truste<;s is not asset .s 
to pay debts ; otherwise if the term be in the party 
himself <fc the inheritance in trustees. — T iihuxton 
V. A.-(i. (1685), 1 Vern. 340 ; 23 E. R. 507, E. (J. 
Annotations : —Mentd, Bursross r. Wheate, A.-(j. v, Whoato 

(1759), 1 Edon, 177 ; Downo v. Morris U844), 3 Haro, 

394 ; Barrow r. Wadkln (1857), 24 Boav. 1. 

4034. Trusts of term.] — Creed r. Colville, No. 
4111, post. 

4035. Eflect of limitation to executors & ad- 

ministrators.] — A. seized of a leasehold estate to 
him & his heirs for three lives settled it on liis 
daughter 6a her husband for their lives, remainder 
to tlie use of his own exors. 6a administrators. 
The daughter & her husband die. A. died indebt<}d 
by simple contract, & devised his estate to his wiftL 
Decreed that the use of this estate being limited 
to the exors. 6a administrators of A. this makes it 
personal estate in A. & being personal estat/C A. 
cannot dfwise it exempt from Ins debts, though chui 
but by simple contract. — Devonshire (Duke) 
Kinton (1716), 2 Vern. 719 ; 23 E. K. 1072, L. C. 
Annotations: — Consd. Ripley v. WaterworUi (1802), 7 

VoB. 425. Refd. Wostfaling v. WestfaUnsr (1746). 3 Atk. 

460. Mentd* Fltzroy v. Howard (1828), 3 Rush. 225. 

4036. Lease subject to Uen.J — A lease which be- 
longed to intestate, upon which pltf. has a lien, 
on account of which he retains it in his hands, is 
nevertheless to be considered as assets in the hands 
of the administrator, who has the power to redeem 
it. — V incent v. Sharp (1819), 2 Stark. 507, N. 

(d) Accretions after Death. 

4037. Increase In animals.] — Kittley’b Case, 
No. 3985, anie. 

4038. Surplus rents profits — In hands of 

mortgagee.] — Ooffe v. Skipton (1628), IJtt. 211 ; 
124 E. R. 212. 

4039. .] — Testator mortgaged freeholds, & 

died in May, 1867, having devised aU his real die 
personal estate to A. & B. upon certain trusts, 
& having appointed them his exors. The exors. 
without middDg provision for the mtge. debt, 


applied the whole of tlie pei*sonal estate in pay- 
ments to simple contract creditors &; beneficiaries. 
In 1869 A. died, <Sb C. was appointed trustee in his 
place in 1871. The rents of the real estate were 
received by A. & B., & by B. & C., & after payment 
of the interest on the mtge. the balance was applied 
in accordance with the trusts of the will. The 
mtged. property became an insufficient socuritj’, 
& interest having fallen into arrear, the mtgees. 
in 1880 commenced proceedings against B. 6a t?., 
under which accounts of testator’s personal estati? 
received by A. B. or by B. alone, were dii'ecUnl, 
& also the usual accounts of testator’s reiii estate, 
including an account of rents &. profits against B. 
& C. Accounts weit» accordingly carried in in 
which B. claimed credit- for all payments & 

disbui'semcnts made to simple contract creditors 
6a beneficiaries, 6a further tluit as to sucli of the 
payments /is were made by A. 6a B. upwards of 
six years prior to the atdion any claim on a 
devastavit was statute barrt'd, A that as to the rents 
6a profits they were not liable to account f(.»r them 
at all: — Held: as to the iH‘nts tS: })rofits which 
liad been received by B. or H. 6a jointly, they 
were under .3 6a 4 Will. I, c. It) I, assets by accretion 
liable under tin? circumst-/iuc(*s for payment of 
creditors by specialty just as much as t he ri'al estate 
was assets under that stat iit-i*.— -/fc 1 1 YATr, Bowles 
r. HyatiMIHSS), 38 Ch. 1). 609 ; 57 L. (4i. 777 ; 
59 L. T. 297. 

Annotations : Consd. LV I1o1iiu«h v. HoIiivoh, [1907] 

2 C'h. 301. Mentd. Hew r. Wlntcrlon (IH96). 65 J^. J. (3i. 

832 ; LacoiiH Wariuell, (1007 I 2 K. II. 3.'»0 ; lie Oroydon, 

HiiU'kH r. UoboriH (1011), Sol. Jo. 632 ; Re Blow, HI. 

BiirthoIoiucw'H lloKpital r, ('aiulMh^n, 1 1014] 1 Ch. 233. 

4040. Money received for goodwill. | -Moin^y 
receivtul by an ext.rix. foi‘ tloi goodwill of a public 
liou.se is iiHs<*(s in li<‘r hands. Wi>i{Il\l r. Hand 
( 1791), Peake, 105, N. P. 

(c) Debts Hvlcased and Sevurilics Arevpted 
bff J{e}>rescnlalivc. 

4041. General rule,] — If an exor, release, the 
debt releJLsed is jmlgeii assets in bis hand. 
OOCKEV. JenN()R( 16M), Hob. 66 ; 80 E. It. 214. 
Annotations : — Conid. JV^iininKtee c. Hriili-,y (1833), I Cf. ta 

M. 402. Mentd. J.acy r. IvinaKton (1701), 1 L<L Uuyin. 

688 ; Dnok r. May«‘U, 1 18021 2 g. B. 511 ; Howo r. Oliver 

(1008), 24 T. Ij. H. 781 ; (InirnlaiulH v. WiliiiNhiii'Ht. 

J^ondoii Ahhocu. for J*roLocMou of 'J’nulo, II013J3 K. B. 

507. 

4042. .) "An adinini.strator sued a debtor 

to his inttjstai<s 6a r(^cove^ed a verdict again.st him, 
& the debt-or, being in ga<d, Hub.Me(iU(‘ntly petitioiaul 
to be disciiarg(;d unchu* the Insolvent Act. 3'he 
debtor offered t(U'm.s, wher(d>y lie was Ui be 
liberaitid on payment of £150, a sum less than tlm 
cost.s incurred in thtj action. ’Phe administrator 
iigjreed to the terms, & liberated the debtor. In 
an action brought against him by a creditor of ih<^ 
intestate : — Held : he was not chargeablci with 
any part of the dc;bt as assets. -I’E.VNINOTON v. 
IIBAJ^EY (18.33), 1 (>. 6a AT. 462; 3 Tyr. 319; 

2 L. .r. Ex. 98 ; 149 E. U. 45.5. 

4043. Debt due from executor.]— A debt due 
from an exor. to a testator is oswjts in equity to 
pay legacies. — Nicholh v, (hiAMBERi..\iN (1646), 

3 Rep. Ch. 89 ; Nels. 44 ; 21 E. U. 737, 11. L. 

4044. Debtor’s bond taken by executor.] — Exor. 
taking a bond from a debtor rnakfis it assets. — 
Anon. (1699), 12 Mod. Rep. 346 ; 88 E. R. 1370. 

C. Heal Estate. 

la) Charaed with or Devised Subject to Payment 
of Debts. 

i. Realty not devised to Executor. 

Administration of Estates Acts, 1833 (c. 104) ; 
1925 (c. 23), s. 32. 


z 
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Sect, 2 . — Payment of debts j)Tescntly due : Svh-sect. 

2, C. (a)i, 

4045. General rule.] — When a man settles his 
lands for payment of his debts generally, then all 
his creditors are equally concerned & entitled & 
none is to be preferred before another, &; in this 
case debts without specialty are to be in the same 
condition, & equally regarded as debts by specialty ; 
for though there be a difference in case of exors. 
who are to pay specialties before promises, that is 
an artificial preference by law ; but naturally a 
debt by contract without specialty is as just as 
t he other ; & the conveyance to the trustees being 
themselvc^s creditors, & sureties for a guard, does 
not give them any preference before others, 
but they must be in the same degree in point 
of payment & satisfaction as other creditors 
were. 


liut as to the personal (istato, the administrator 
niay according to law, so far as that goes, prefer 
himself so far as the personal estate (‘xtends, 
but no further. — Anon. (1081), 2 Oas. in (1i. 54 ; 
22 E. R. 812, L. 0. 


4046. ,] — A charge for payment of debts 

makes equitable assets. — Bailey v. Kkins (1802), 
7 Yes. 219 ; 22 E. R. 120, L. 

A nnotatiorm : — Folld. Shlphard v. Lntwklflrc (1802), 8 Vch. 
20. Consd. Clay v. 'WiIUb (182:1), 1 B. & C. 304 ; Barker 
B. &C. 480. Reid. Spaekman r. Tlmbrtdl 
203 ; Ball v. Harris (1830), 4 My. & Or. 
204. Hentd. Ooallng r. Carter (1845), 1 Coll. 014. 


4047. .] — A (diarge makes equitable assets. 

-Skiphard V, Lutwidck (1802), 8 Yes. 20: 22 
E. R. 259, L. C. 


Annoiaiiona : — Consd. Clay v. WilliH (1823), l B. & C. 304 : 
Barker v. May (182«), » B. C. 48<J. Refd. Bailey v, 
KkliiH (1802), 7 VoB. 319 ; Hpackman v, TlJiibrcll (1837), 
8 isiTli. 253. 


4048. Equity of redemption charged.]— -Where 
an equity of rodetnptiou or trust estate is devised 
for payment of debts all debts shall be paid 
equally. Otherwise, if the devise is to the exor., 
for then the lands will be legal assets. — (Iirling 
V, Lee (1682), 1 Vern. (12 ; 1 Eq. Cas, Abr. 141 ; 
23 E. R. 3J2 ; sub nom. (Urltng v. Lowther, 2 
Rep. Ch. 202. 


AtmotaJjo^ 8ilk r. Prime (1700), 1 Dick. 384. 

VanheythtiyHoii, Stone r. VanheythnyHcn 
JitiJAvan V. Oxford (1850), 0 Do 

G. M. & G. 507. 

4049. .] — Tenant in tail suffers a recovery 

to let in a intge. of five hundred years, ^ then 
limits to the old uses, by will devises all his lands 
lor payment of debts ; the equity of redemption 
of this mtge. hold assets to satisfy creditors, or for 
a subsequent grantee of an annuity. — Fosset v 
Austin (1(591), Free. (^h. 29 ; 2 lOq. Cas. Abr. 25o! 
•1155 ; 24 E. R. 20. 

4060. Right of creditors to enforce testator’s 
contract for saie.] — ^V"he^e lands are devised for 
payment of debts, the creditors may bring a bill 
for the execution of a contract made by testator, 
for a sale of part of the lands. — Niciioi.AS v 
Southwell (1729), Mos. 177 ; 25 E. R. 235. 

4051. Land descending to heir.] — -Hargrave v, 
Tindal (1752), 1 Bro. C. 0. 136, n. ; 28 E. R. 1037, 
L. C. 

Annotation .—Refd. Bailey v, Ekius (1802), 7 Vos. 319. 

4062. Devise beneficially in fee subject to charge 
of debts.]— Testator wills liis debts to be paid, 
charges his est^ites with the payment of them, & 
subject thereto, devises his estate in fee simple to 


his widow ; held to be equitable assets. — Wride 
V, Clarke (1766), 1 Dick. 382 ; 2 Bro. C. C. 261, n. ; 
21 E. R. 317. 

Annotatiojia : — Consd. Donne v, Lewis (1787), 2 Bro. C. 0* 

257. Refd. Manning v, Spooner (1796), 3 Yes. 114. 

Mentd. French v, Davies (1795), 2 Yes. 572. 

4053. Lands specifically devised charged in care 
of deficiency.] — Testator charged all his real 
estates, except a particular estate, with the pay- 
ment of his debts, which he willed should be paid, 
& directed his exors. nominatim, & the survivor 
and his heirs, to sell for that purpose, without 
devising the estate to them ; these estates held to 
bo equitable assets & if deficient, a real estate 
specifically devised, & part of the personal estate, 
specifically bequeathed, to contribute in proportion 
to raise the deficiency, & the master to settle such 
proportions. — Silk v. Prime (1706), 1 Dick. 384 ; 
1 Bro. C. C. 138, n. ; 2 Coll. 509 ; 21 E. R. 318, 
Ij. C. ; subsequent proceedings (1768), 2 Coll. 511, 
L. C. 


Annoiaiiona .— Consd. Clay v. WilllB (1823), 1 B. & C. 364 ; 

Barker v. May (1829), 9 B. Sc C. 489. Apld. Gorvis v. 

Gervifl (1847), 14 Sim. 654. Refd. Newton v. Bonnet 

(1782), 1 Bro. 0. C. 135 ; TombH v. Roch (1846), 2 Coll. 

490 ; lie Bate, Bate v. Bate (1890), 43 Oh. D. 600. 

4054. Direction to treat proceeds of sale as per- 
sonal estate.] — Devise to sell the residue after 
payment of debts <te the money to be part of the 
pemonal estate ; upon a total insolvency held to 
be equitable assets. — Batson v, Lindegreen 
(1786), 2 Bro. C. C. 94 ; 29 E. R. 55, L. C. 


LUIHf , VfOlUHl. _ 

Barker r. May (1829), 4 Man. & ity.”'K. B. '386.'" Refd.' 

Bailey t>. Ekins (1802), 7 Yes. 319. 

4055. Specific lands charged with specific debts 
only.] — By the marriage settlement of W. an 
annuity of £800 Jamaica currency was settled on 
his wife for life, & was subsequently charged on an 
estate of W., in that island. W. afterwards 
made his will whereby he charged his estate in 
a certain manner with the payment of his debts ; 
& tlujn, after reciting the settlement & that he was 
desirous of making a larger provision for his wife 
ho gave her a rent charge of £2,000 per annurn 
for life, which he charged on the R. estate & which 
was to bo in lieu of all dower & thirds. Upon the 
death of W . the widow released her title, if any to 
dower, &. elected to take the £2,000 annuity, & 
payments were made to her on account of it by 
the exors. W., however, being at his deatii 
largely indebted to the firm of W. & Co. of which 
he was a partner, that debt was paid by his exors. 
by means of a mtge. of the R. estate & bv the 
terms of the mtge. deed tlie mtgee. was to hold the 
estate, subject to the several annuities given by 
the will of \V., but freed & discharged of & froiii 
the debts & legacies charged upon the premises by 
the will ot 6c from all other charges 6c incum- 
brances whatsoever. The assets of \V. turned out 
to be insufficient for payment of all his debts : — 
Held : (1) a portion of the payments made by the 
exoi's. to the wddow must be ascribed to the annuity 
of £800 Jamaica currency, 6c were to that extent 
good, but the residue of such payments were not 
good against the creditors of W. ; (2) there being 
certain arrears of the annuity of £2,000 & a fund 
in ct, arising from the produce of the R. estate, 
as to that part of the fund which was not applic- 
able to the portion of the annuity representing the 
annuity of £800 currency, the creditors of W. had 
priority over the mtgee. as well as over the exors. 




PART IV. SECT. 2, SUB-SECT. 2.— 
C. (a) i, 

40451. Oeneral rule .] — ^l^crsoiial es- 
tate, bequeathed lu trust for testator’s 


aa^bter, the primair fund to pa 
debts oharged on his read estate, the^ 
boiM no woi^B or apparent intonUc 
in the will, to exempt it.— A ldridc 
r. W’^Ai.LscouRT (Lord) (1810), l Ba 


& B. 312.— IR. 

1. Land made chargeable hy 
— Rights of credUors.y—A statute of 
1814 enacted that lands in New South 
Wales should be liable to Sc chargeable 
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of the widow. — Lyon v. Colville (1844), 1 Coll, will, amount to a charge of the debts upon tlie real 
449 ; 63 E. R. 494. estate.— Clifford r. Lewis (1821), 6 Madd. 33 ; 

Annotaiion Tumor r. Cox (1853), 8 Moo. P. C. C. 56 E. R. 1002. 

289. Annoiaiiona ; — Consd. Graves v. Graves (1830), 8 Sim. 43 ; 

in «nts & proflts.]-Where debte O**”' * 

are directed by will to be paid out of rents & profits, ii. Realty devised to Executor* 

the ct. if ’tis necessary, will decree a sale. — Berry 4062. General rule.] — If land is devised to bo 

V. Askham (1687), 2 Vern. 26 ; 1 Eq. Cas. Abr. exore. for payment of debts, the produce 

199 ; 23 E. R. 627 . Qf such sale is assists in the exom.’ hands if an action 

Annotation: — ^Befd. Okeden i). Okeden (1738), 1 Aik. 550. of debt is brouglit against them. — Burwell & 

4057. .] — Testator commenced his will with Salter v. Cohrant (1665), Hard. 405 ; 145 E. R. 

the words, In tJie first place, I direct my just 520. 

debts, funeral expenses, & the charges of proving 4063. .] — Debts before legacies, where 

this my will, to be duly paid.” lie then made lands are devised. — WiirrroN r. Lloyd (1676), 1 
several devises, & he gave to G. a small quantity (jas. in Ch. 275 ; 22 K. R. 79S, L. C. 

of plate, together with the rents & profits of his 4064. .] — Foly’s Cask (1679), Freem, Ch. 

freehold & leasehold premises due & accruing up 49 ; 2 Eq. Cas. Abr. 159 ; 22 E. K. 1051, L. C. 

to the quarter day next after his decease ; which 4065. .J — \Vlu*re lands are devistHl exors., 

j'ents & profits he charged with the payment of to be sold for payment of debts, the money 

his said debts, funeral expenses, & the charges of becomes legal assets, A dt^bts shall be paid in a 
proving his will : — Held : testator liad not charged coume of administration. — C ititeuhack r. Smith 
his real estates generally wdth the payment of Ids (1700), Pi-ec. (Ui. 127 ; 24 E. R. 61. 

debts. 4066. .]— (1) An advowson m fee m gross, 

The general charge by implication is controlled ig asstds by descent to satisfy bond creditors, 
by tlie specific charge made in the subsequent part (2) An estate pur autre rie, thougli it is devised, 
of the will (Lord Langdale, M.IL). — I’almer v. ^>0 liable ft) debts by specially, to contribute 

Graves (1837), I Keen, 515; Donnelly, 203; in a course of Administration, according to the 
1 Jur. 161 ; 48 E. 11. 417. gross value. As befon‘ Stat. Frauds, etc., granting 

Annotations .'—Consd. Price v. North (1841), 1 I*h. 85 ; an estates pM/* I’ic to A. liis i^xors., etc., would 

have made it dovininK it 1.. th.>.u inakcB .1 

r. Major, 11914] ICh. 278. Refd. Jouoh «?. WilliamB (1844), equally so. lui exor 

1 Coll. 160. (3) \Vli<*re a man takes an estate as an «xoi-* 

4058. .1 — Testator diivcted his debts to be it, is assets, for as an exor. of testator ho can take 

paid out of las real A personal estate; A he nothing withtmt b(4ng so. --W ehtkali NO r. \VK81- 

afterwards provided that if his personal esUte palincM1716), 3 Atk. 46() ; k6 L. U, 1 ^ 
should fall short in paying his debts, then he 

empowered las exors. to enter into the receipt ^ Plug, 2U9. 

of the rents of his freeholds, until tli<j same should 4067. Eflect of void devise to heir.] — 

be wholly paid off. The personal estate was rp^gtator devised all his estates to J. his brothe^^^ 

suflicient for payment of tlu? debts i—llvAa : h(ur-at-law, in fe<‘, subject , A liable 

nevertheless, that a trust had been created lor payment of his debts A funeral exi^nsos, 

payment of the debts out of the realty, so as to ^ appointed him exor. Held : the devise to 
prevent the operation of the 8tat. Jiiimtations, voiti, A the estate consiMiucntly 

A the real estate remained liable to pay a sHiRde l,ip, was legal assets. — Yuumi v. 

contract debt which had been left unpaid after (1771), 2 l)h;k. 452 ; 21 E. U. 345, Ji. C | 

distribution of the residuary personal estate.— 4068. .1 (1) Testator devised a freehold 

(^RALLAN V. OULTON (1810), 3 Beav. I ; 9 h. J. (4). A., whom he api>ointcd one of his 

319 ; 40 E, R. 1. exors charged with «, sum of money, iiayaple 

4059. What directions constitute charp-J— withiutwt4vtunonthsaft.Thisde.ath, to be apph^^ 

Barker v. Boucher (1784), 1 Bro. C . L. 140, n. ; . of debts A legaci.JS Held : equitable 

28 E. R. 1040. , „ p ^ assets in the hands of the exors., though not 

B“r“ By! K. B. 3»«. ' available for distiibutioi. till the expiration of the 

.]— After a general du-ection, that twelve montlm. j payable, on 

debts, funeral A testamentary charges shall be (2) Ls will devised t^ 

paid, A a bequest of the personal estate, subject demand, to his £240 to bo raised 

L the payment of those charges, ^stator, in caae a ^ Ids exo^. 

his pei’sonal estate should not bo sufficient to witffin a y , # HoIUh A&'leizacira s A ho made 

dUclLrgc “the aame” c-liarged, hia , freehold 

estates with payment ‘‘thereof, A subject ^ of the house, 

thereto" gave ^ his freehold & copyhold estates. Proved the wiU,& B. took ra^-Mion 

which he hid surrendered, or intonded to sju-render, & OiU ^tion b! pleaded plena 

to the use of his will. The copyhold estates aM^^ 

charged. Construction for creiUtore favoured ; adminuiravU , & ■ Ijiat the note 

not doing violence to, or straining the words.—^ not including p demand, A that it was 

NoBLr.lvESTON (1813), 2 yes. & B. 2«0 ; 35 W'f j5°aKft dX^^^ 

E. R. 321 ; subsequent pr^inoi (1815), Coop. Q. 

l_.]_The wonU “I wiU & direct that 

my just debts, funeral & totoent^y ex^n^, of the £210 charged upon the 

be paid & satisfied,” in th e introductory part of a hands of B. consistea o r tne a r 

with the debt, of deqpa.^ pewoa, I did not ^ ^1 Mtatoto^. exoi^ & | {^5a“r\‘^llieSiT’(lko5)r»*I<. T. 


ii. Realty devised to Executor. 

4062. General rule.] — If land is devised to bo 
sold by exoi*s. for payment of debts, tho produce 
of such sale is assists in tho exora.’ hands if an action 
of debt is brought against them. — Burwell A 
Salter v. Corrant (1665), Hard. 405 ; 145 E. R. 
520. 

4063. .] — Debts before legacies, where 

lands are devised. — WiirrroN r. Lloyd (1676), 1 
Cas. in Ch. 275 ; 22 E. U. 79S, L. C. 

4064. .]— Foly’s Cask (1679), Freem. Ch. 

49 ; 2 Eq. Cas. Abr. 459 ; 22 E. K. 1051, L. C. 

4065. .J — VVh.To lands are devised Ui exors., 

to be sold for payment of debts, the money 
becomes legal assets, A dt^bts shall be paid^ in a 
course of administration. — CuiTEiinACic v. Smith 
(1700), Pi-ec. Ch. 1*27 ; 24 E. R. 61. 

4066. .]— (1) An advowson m fee m gross, 

is asstits by descent to satisfy bond creditors, ^ 

(2) An estate pur autre twe, though it is devised, 

wUl be liable it) debts by specially, to contribute 
in a course of fl.(liniiiistration, according to the 
gross value. As before St-at'. Frauds, etc., granting 
an estates pur autre vie to A. liis exors., etc., would 
have made it iissi4s, devising it to them makes it 
equally so. . 

(3) \Vli<*re a man takes an estate as an exor., 
it is assets, for as an exor. of testator ho can take 

... ... ... , tVTil 4. V\7 


4IUug. 290. . . ^ . 1 

4067. Eflect of void devise to heir.]— 

4'estator devised all his estates to J. his brother, 
who was his heir-at-law, in fe<*, subject, A liable 
to the payment of his debts A funeral expenses, 
A appointed him exor. 7/c/d ; the devise to 
him as heir was void, A the estate conscMiucntly 
descending to him was legal /'• 

Dennet (1771), 2 l)h;k. 4o2 ; *-l E- R- d4o, Ji. Lj 

4068. .J — (1) Testator dtwised a freehold 

house to his son A., whom he ai>i>ointcd one of his 
exors., charged with u sum of j 

within twelvtj months after his death, to be appliea 

in payment of debts A legacitjs ;-- // c/d .* equita le 

assets in the hands of the exors., though not 
available foi- distribution till the expiration of tho 

twelve months. ^ 

(2) A. made a promissory note, papblt, oii 

demand, to his son B., & 

a freehold house, charged wTth i240, to bo rais^ 


there, m lands in Ei 
specialty debts : — liei 


,nd were tor 
this statute 


enable creditors of deceased to mlxe 
lands of the deooasod in the exor. s 


HULLRX c. 
99.-AUS. 
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Sect. 2. — Payment of debts 'presently dm : S'aJl)-8cct. 
2, Cy(a)J> 

house devised to him : — Held : the plea was not 
proved ; for, the allegation that B. had assets of 
testator in his hands at the time of the indorsement 
of the note, was a material allegation, & meant 
legal assets presently available ; & the £240 was 
not legal, but equitable assets, &> not available as 
assets until the expiration of the year. — Lowe v. 
Peskett (1855), 16 C. B. 500 ; 3 C. L. II. 1204 ; 24 
L. J. C. P. 190 ; 25 L. T. O. S. 140 ; 1 Jur. N. S. 
1049 ; 3 W. R. 481 ; 139 E. R. 854. 

4060. What directions constitute charge.] — One 
devises all his lands to A. Sc the heirs of his body, 
remainder over, & in another part of tlie will 
devises to A. all his personal estate, & makes him 
exor., willing him to pay his debts. This is a 
charge upon the lands as well as on the personal 
estate to pay the debts. — C lowdsley v. Pelham 
( 1080), 1 Vern. 411; 1 Eq. Cas. Abr. 198; 23 
E. R. 552, L. C. ; affd., 2 Vern. 229, H. L. 
AnnotationB : — Apld. Elliot v. Hancock (1690), 2 Vern. 143 ; 

Aloock V. Sparliawk (1691), 2 Vern. 228. Distd. Schol- 

linger V. Hlackorby (1749), Holt'a Hup. 164. Apld. Lypet 
Carter (1750), 1 Vcs. Hon. 499. Reid. Vomon v. Vernon 

(1737), 1 Amb. 4; Frogniorton v. Holyday (1765), 1 

Win. 111. 535. 

4070. .] — SCJHFLLTNQER V. BlACKERBY 

(1749), 1 Vcs. Sen. 347 ; Belt’s Sup. 104 ; 27 E. R. 
1074, L. C. 

Executor also trustee.] — See Nos. 4070-4084, 
post. 

iii. Realty devised in Trust for Payment of Debts. 

See Administration of Estates Act, 1833 (c. 104) ; 
Land Transfer Act, 1897 (c, 05), s. 2 (3), repealed 
by Law of Property Act, 1022 (c. 10), s. 150 (11) ; 
Administration of Estates Act, 1025 (c. 23), s. 32. 

4071. Devise in trust to pay debts & legacies.] — 
If lands arc devised, in trust, to pay debts & 
legacies, the debts shall be first paid. — B radgate 
V. RiDLiNOTON (1728), Mos. 50 ; 25 E. K. 208. 

4072. Devise in trust to sell & pay debts.] — 

(1) If a devise be to exors. of an equity of re- 
flemption only, tliis is but equitable assets, & to 
bo apjdied to pay all sorts of creditors equally. 

(2) A. devised all his real & personal estate to 
liis exors. & their heirs, in trust to sell Si, pay all 
liis debts, his real estate being only equitable assets, 
& testator leaving debts by bond Sc simple con- 
tract ; if the bond creditors are paid pai*t out of 
the personal estate, they shall bring it back again 
into hotchpot, if tliey would be paid anytliing out 
of the real estate. 

(3) Testator’s ht‘ir-at-law who opposed the will 
as to part of tlie lands devised thereby to pay 
debts, yet being a creditor was let into the residue 
of the fund raised by the will for the payment of 
debts. — D eo v. Deo (1727), 2 P. Wms. 412 ; 21 
E. R. 791. 

Aniwtaiiona :—AsU} il) Refd. Hall r. Kendall (1730), Mos. 

328. Aa (2) Apld. Baily r. Ploughman (1729), Mos. 95. 

4073. .] — Where a creditor is part satisfied 

out of the personal estate, he shall receive nothing 
out of the real estate, devised in trust to exors., 
till the other creditors have been first paid out of 
the real estate, the same propoi’tion he received out 
of the personal. — ^B aily r. Plouohman (1729), 
Mos. 95; 26E. E.291, 

4074. .] — Testator devised his I’eal estate 

to trustees in trust for sale & out of the proceeds 
Sc out of the rents till sale to pay liis debts & the 
trustees’ costs, charges, Sc expenses, Sc then upon 
trust to pay three legacies of £500 each ; &, as 
to all his personal estate Sc effects, testator gave 
the same to R., his exors. administrators Sc assigns : 
— Held : (1) the w Ul did not give to H. nor dispose 


of the surplus of the beneficial interest in the pro- 
duce of testator’s real estate after paying the 
charges which ought to be considered as imposed 
thereon ; Sc such surplus belongs to the heir-at-law ; 
(2) as between the heir Sc R. the personal estate is 
the fund first applicable to the payment of testator’s 
debts. Semble ; 3 & 4 Will. 4, c. 104 ought to 
have some infiuence in favour of the exoneration of 
the personal estate. — O ollis v. Robins (1847), 
1 De G. & Sm. 131 ; 16 L. J. Oh. 251 ; 9 L. T. O. S. 
121 ; 11 Jur. 302 ; 63 E. R. 1002. 

Annotations: — As to (2) Refd. Paterson v. Scott (1852), 1 
De G. M. & G. 531 : Kilford v, Blaney (1885), 55 L. J. CJi. 
185. Oencrally, Mentd. Spencer v. Wilson (1873), 42 
L. J. Ch. 754. 

4076. Partial exemption of personal estate 

lor particular purpose — Effect of failure of piurpose.] 
— Testator in his lifetime mortgaged certain 
estates to secure a sum borrowed for the purpose of 
aying portions charged upon the same estates 
y the marriage settlement of his father, under 
whose will testator claimed : — Held : this was not 
the personal debt of testator, Sc therefore where 
testator had devised other estates to be sold. Sc 
the produce applied inter alia, to discharge the 
mtge. debt in exoneration of the mortgaged 
propeiiy, Sc gave the residue to resps., & be- 
queathed his personal estate to his wife, who died 
in his lifetime, the mtge. debt was, notwithstanding 
the failure of the bequest to the wife, to be paid out 
of the produce of the real estate directed to be sold. 

One of the sums directed to be paid out of the 
produce of the estate directed to be sold was a 
sum of £5,000 in satisfaction of a similar sum settled 
upon the wife in the event of her surviving her 
husband : — Held : this sum, sunk for the benefit 
of the persons entitled to the residue of money 
arising from the sale, was not a resulting trust 
for the heir. — N oel v. Noel (1823), 12 Price, 
213 ; 147 E. R. 851 ; sub nom. Noel v. Henley 
(Lord), Dan. 322, H. L. 

Annotations : — Consd. JenkiiiBou v, Harcourt (1854), Kay, 
088. Mentd. Louch v. Peters (1834), 1 My. & K. 489 ; 
Aitwood V. Small (1840), 6 Cl. & Fin. 232 ; A.-G. r. Gilos 
(1800), 5 II. & N. 255 ; Docre v. Patricksou (1860), 1 
Drew. & Sm. 182 ; lie Hooper, Banco do Portugal v. 
Waddell (1880), 5 App. Cas. 161 ; lie Turnbull, Skipper 
V. Wade, [1905] 1 Ch. 726. 

Trustee also executor .] — See Nos. 4070- 

4084, post. 

4076. Trustee for payment of debts also executor.] 

— Testator made his nephew exor., & devised to 
him Sc his heirs all his lands in trust to sell Sc to 
pay all his debts Sc his children’s portions. Sc gave 
to his children £100 apiece. 

The money arising by this sale is not legal assets, 
& the debts Sc children’s portions are to be paid in 
equal proportions. — A non. (1690), 2 Vern. 133 ; 
23 E. R. 094. 

4077. .] — A devise to trustees for payment 

of debts & legacies. Sc the trustees were made 
exors. The estate fell short. The debts must be 
paid first, because the trustees being made exom. 
the money was legal assets. — G reaves r. PowEix 
(1091 ), 2 Vern. 248 ; 23 E. R. 760. 

4078. .] — A reversion in fee expectant on an 

estate for life, is devised to A. & B. for payment 
of debts Sc legacies, & A. & B. are made exors. 
The devisees being exors. the money raised by sale 
is legal assets. Sc the debts must be first paid ; 
otherwise if the trustees had not been made exors. 
—Anon. (1700), 2 Vern. 405 ; 23 E. R. 863. 

4079. .] — A man devised lands to be sold 

for payment of his debts, & made the devisees 
exors. ; & the question was, whether the debts 
should be paid in prof^rtion, or according to the 
course of administration: — Held: they must be 
paid in a course of administration, because where 
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the same person is exor. & trustee, tlie hind when 
sold is legal assets ; otherwise, when the trustee is 
executor, there they shall be paid in proportion. — 
Bickham V. Freeman (1700), Free. Qi. 136; 21 
E. R. 60. 

4080. Refusal to act as executors.] — Credi* 

tors shall be paid pro rata, & not in a course of 
administration, where an estate is devised to 
trustees to sell for payment of debts, though they 
are made exors. too, especially if they refuse to 
act. — C hambers v. Harvest (1729), Mos. 123; 25 
E. R. 307. 

4081. .] — In Deg v. Deg, No. 4072, ante, 

where an estate was devised to exors. & their heirs, 
in trust, to sell for pa>Tncnt of debts, I decreed 
that the money raised by the sale was not legal 
assets. If an authority is given to exors. to sell 
for payment of debts, or if the estate is devised 
to them & their heirs, to sell to pay debts, the 
money arising by the sale is assets at law ; but 
where the estate is devised to them in trust, 
calling them exors., it is only considered as de- 
scribing the persons wlio are to sell, & I always 
strongly incline to an equality among creditors 
(Varmy, M.R.). — Hall v. Kendall (1730), Mos. 
328; 25 E. R. 421. 

4082. .] — Where an exor. is also the tmstee 

for payment of debts, the assets shall still be 
equitable & not legal, &; the creditors must be 
paid pari passu, — v, Okkley (1740), 2 
Atk. 50 ; 26 E. R. 428. 

Annotations : — ^FoUd. Cloy v. WilUs (18211), 1 B. & C. 364. 

Refd. Silk Prime (17(i(i). 1 Dick, 384 ; Newton r. Hciinet 

(1782), 1 Bro. C. C. 13ri ; Barker r. May (1829), 9 B. & C. 

489. 

4083. .] — A. inoiigaged lauds in foe to B. 

& Co., with a power of sale upon trust to repay 
themselves the moneys advanced, etc., & to pay 
over the surplus to A., his exors. or administrators. 
Before any sale was made, A. died, having devised 
all his real & personal propcu'iy to C. & D., whom he 
also made his exors., upon trust to sell & pay debts, 
etc. During the lif(?time of C. & !>., B. & Co, 
sold the estate, & paid the surplus into the hands 
of E., who was agent for C. Sc I). Whilst the money 
reunained in E.’s hands, C. & D. died. E. also died 
soon after, leaving deft, his exor. Pltfs. having 
taken out administration de bonis non, with the 
will of A. annexed brought an action for money had 
Sc received against deft. : — Held : it could not be 
maintained, for the money in doft.’s hands was 
equitable, Sc not legal as.sets, & tlicrefore would not 
have been recoverable by C. Sc D. in their rei^re- 
sentativc character. — Clay v. Willis (1823), 1 
B. Sc C. 304 ; 2 Dow. Sc Ry. K. B. 539 ; 1 L. ,f. 
O. S. K. B. 144 ; 107 E. R. 135. 

Annotation : — Apid. Barker v. May (1829), 0 B. A: C. 489. 

4084. .] — Debtor devised his real estate to 

Ids creditor, in trust for sale & payment of debts, 
Sc appointed the creditor his exor. The exor. 
retained part of his debt out of the legal assets 
come to his hands ; Sc then claimed a further 
pa>Tnent in respect of it, out of the equitable 
assets, conjointly with the other creditors : — 
Held: (1) they must be placed on an equality 
W'ith liim, out of those assets before he could be 
allowed anything further thereout; (2) proceeds 
of real estate ordered to be sold for payment of 
debts. Sc paid int/O ct., are equitable & not legal 
assets ; (3) the union of the tw’o characters of 
trustee for sale & exor, in the creditor did not give 
him rights analogous to those he would have as 
exor., but which he bad not as trustee. — Bain v, 
Sadler (1871), L. R. 12 Ea. 570 ; 40 L, J. Oh. 
791 ; 25 L. T. 202 ; 19 W. 11. 1077. 

Annotaium :—Js to (3) Sdd. Ke Vlldgc, Davidson r. lUidgo 
(1884). 51 L. T. 523. 


4085. Direction lor sale—Proceeds devised in 
trust lor payment ol debts.] — Testator ordered his 
estate to be sold, &, after giving a legacy to his 
wife, directs the remainder to be vested in the 
exors. for payment of debts, the money arising 
from the sale is equitable assets. — Newton r, 
Bbnnet (1782), 1 Bro. C. C. 135 ; 28 E. R. 1035, 
L, C, 

Annotations :—Apld, Clay v, Willis (182.3), 1 B. k C. 364. 

Reid. Barker r. May (1829), 9 B. & G. 489. 

4086. Trust lor payment ol debts ol another.] — 

A. , who had a life interest in certain estates, gave 
a bond to a creditor Sc a warrant of attorney to 
confess judgment for its amount. No judgment 
w^as entered up. A. died within three years of 
the date of the bond, leaving no ass(*ts, real or 
personal. B., his son, the llrst tenant in tail of 
the estates, emtew'd into po.ssossi()n, Sc expressed 
in letters to the creditor a W'ish to i)ay his father’s 
debts, but would not give any security for ihcin. 

B. made a will, in whicli, reciting his own W’ish, A 
a promise in conformity w'iih it, made by him to 
his father Sc mother ho said, “ A in case I should 
not bo able to fullil my intentions during iny 
lifetime, Sc that 1 should not have a sunicient 
fund for that x>urposo arising from my personal 
e.state, I hereby charge all rny just debts, Sc al8<» 
all tlie debts of my late father, A., which shall 
remain unpaid at tlu' time of my decease, upon 
all my n^al estaU^s wheresoever,” etc. Ho then 
directcHl his triist-ees to stand seizcMl of all his 
estates ” siibje(;t in inanm^r aforesaid to the pay- 
ment of all my just debts Sc to the debts of my 
father.” B. survived his fath(‘r many years. 
Tlie oblige(i of the bond IIUmI a charge thereof 
against the trustee undiT the son's will i- Hcld : 
the debts of t he father, which were not< barred b>' 
Stat. of limitations at tlu^ d(‘ath of the father, 
WH*ro eliarges on tla^ r(*al estat<‘s of the son. ^ 
O’Connor v, Hasj,am (1855), 5 Jl. D. Cas. 170 ; 
25 L. T. O. S. 237 ; 10 K. R. 803, H. C. 

■innotation Mentd. Askew r. TlienipHen (18:»8), 1 K. k J 

620. 


(b) Not Charged with or Devised subjeel to Cay vent 
of Debts. 
i. Jn (tcncral. 

Sec Land Transfer Act, 1807 (c. 05), s. 2 (3), 
repealed l>y J^aw of Property Act, 1022 (c. 10), 
s. 156 (11) ; Administration of Estates Act, 1025 
(c. 23), s. 32. 

Copyholds.] — See Coi'ViiOLDy, Vol. XIII., p. lol, 
Nos. 1065, 1906. 

4087. Estate pur autre vie — Whether chargeable 
with legacies.] — EHtatf3/Hir autre vie is only assets 
in respect of creditors, Sc not chargeable with 
legacies, unless thereout expressly given ; Sc the 
exor. or administrator, if no debts, will bo occupant', 
Sc not distributable. — Oldham: v, i'lCKKUiNii 
(1696), 12 Mod. Rep. 103 ; Garth. 376 ; Gomb. 
388, 475; Holt, K. B. 503; 2 Salk. 461; 88 
E. R. 1195; sul} nom, Oj.deroon v, Pickehlsh, 
1 Ld. Rayra. 96 ; stib nom, Oldison v, Pic’kekino, 

Klplcy i’- 

425 R^. Hoad v, Uodlue, llcynoldM v. Crodlco (18t>9). 

29 L. J. Ch. 633. 

4088. ,]--Westkalino v. Westfalinc;, 

No. 4066, ante, 

4089. Estates in West Indies.) Xotwithstand- 
rig West India estates are made legal assets by 
> Geo. 2, c. 7, s. 4, they may be devised so «s 

make them aasets.-^ 

Wright (1811), 12 Sim. 274 ; 59 L. R. 113b. 

:--Ovird. Turner r. Cox (1853). 8 Mop. P C. C. 

289. In Lyon v. Colville, docl^d sHneei (Juird on v, 

W right, tbc contrary was ruled (Kniomt Buccb^ L.J.). 

Bm, Lyoa v, Ckilvillc (1844), 1 Coll. 449. 
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Sect 2.— Payment of debts presently due: Sub-aecU 
2, C. {b)i., n. cfc: UL] 

4090. .] — S. was seized of real estate in the 

Island of Barbadoes. S. was indebted to T. in a 
sum secured by S.’s bond, & at the death of T., in 
the lifetime of S., such bond debt was due. T., by 
his will, appointed S. his exor., who proved & 
acted in the trusts thereof. S., after T.’s death, 
regularly entered up his books, debiting himself, 
not only with the principal but the interest of this 
debt annually as it accrued. In tliis state of 
affairs, S. died, being at the time indebted to B. 11. 

&> Co., of Ijiverpool, <fc having by his will devised 
his real estates in Barbadoes to trustees for sale, 
subject to his debts, & directed them to consign 
the crops of such real (^states to B. 11. & Co., 
until the sev(^ral debts due by him to them should 
be paid in manner therein described : — Held : 

5 Geo. 2, c. 7, s. 4, made real estates in the West 
Indies legal assets, in such a way as to give the 
same priority to specialty (’-reditors against real 
estate, as th(‘y i^reviously liad against personal 
estate, &- it was not competent to testator by 
devise, to change the legal distribution of his 
assets, by directing a distribution equally among 
liis creditiirs : Charlton v. Wright ^ No. 4089, ante, 
overd. — TuitNER v. Cox (1853), 8 Moo. P. C. C. 
288; 1 Kq. Bep. 1 ; 21 L. T. O. S. 173; 14 
K. B. Ill, J\ C. 

Anmitaiimi : — Befd. liullcii r. A’iieckcU (1803), 1 Moo. 

J*. C. C. N. H. 223. 

4091. Jointure in lands.] — K nivet v. Baxter 
( 1030), Toth, no ; 21 E. K. 141. 

4092. .] — J*Awu£T Malhukoh (JjAdy) 

(1032), Toth. 110 ; 21 E. B. 141. 

4093. Lands held in occupancy — Statute of 
Frauds — Estate vesting in mortgagee by forfeiture 
for non-payment.] — Tupiioune v, Gilbie (1629), 

1 Hep. Ch. 39 ; 21 E. B. 501. 

4094. .] — TiiiioaMoitTON r. Wag- 

STAFF (1032), 1 Bep. Ch. 59 ; 21 E. B. 507. 

4095. Reversion expectant — On estate for life.] — 
Held : a reversion expectant upon an estate for 
life, upon estates tail limited to unborn children, 
were assets for the payment of specialty debts, & 
should be decreed to be st)ld for tliat purpose. 
Scinbtc : a revei'sion expectant upon an estate 
tail may be sold for payment of specialty debts. — 
Tyndabe i\ WAiiJtE (1821), Jac. 212 ; 37 E. It. 
829. 

4096. On estate tall.] — Tyndale r. 

Wahke, No. 4095, ante. 

4097. Trust of fee.] — By Stat. Frauds, the trust 
of a fee was assets at law ; but the trust- of a term 
was not. — K in(s i’. Ballett (1691), 2 Vern. 218 ; 
23 E. B. 760. 

4098. Trust of term.] — K ing v. Ballett, No. 
4097, ante. 

4099. Freehold — Debt secured on another part 
of testator’s estate.] — A simple contract creditor 
has no claim on the fi*eehold, whose debt is secured 
on another pail- of testator’s estate. — A lexander 
r. Holland (1753), 3 Ivenv. 4 ; 96 K. B. 1287. 

4100. Widow’s freebench.]— By 3 & 4 Will. 4, 
c. 104, freeholds copyholds of a deceased 01*0 now 
assets for the payment of Ids debts, &, by 3 & 4 
Will. 4, c. 105, all debts to which the land of a 
deceased lU’e subject-, are valid & effectual as 
against t he right of his widow, to dower : — 
Held : t he widow’s right to do^vver or freebench 
has still priority over mere creditors of a deceased 
— Spyer r. llYATi' (1855), 20 Beav. 621 ; 25 
L. T. O. S. 20 ; 1 Jiir. N. S. 315 ; 3 W. B. 294 ; 
52 E. B. 743. 

Annotation : — Refd. Jones v. Jones (1858), 4 K. & J. 3G1. 

4101. Effect of insufficiency of personalty to pay 


debts — Effect of creditors holding real securities.] — 

Grise r. Goodwin (1703), Preem. Ch. 264 ; 22 
E. B. 1200. 

4102. Necessity for obtaining Judgment — Ad- 
ministration of Estates Act, 1833 (c. 104).] — ^Abovc 
Act, which makes the real estate of a deceased 
person assets for the payment of his debts, whether 
due on simple contract or on specialty, gives no 
lien or charge on such real estate until a judgment 
has been obtained. 

Testator, who died in 1870, devised & be- 
queathed his residuary real & personal estate to 
three persons in equal shares. At the time of 
his death he was entitled to certain real estate 
which he had mortgaged in 1839 to secure the 
repayment of a certain sum & interest. In 1902 
the devisees commenced an action for sale in lieu 
of partition, & in that acition certain sums, repre- 
senting the rents & profits of the mortgaged pro- 
perty, had been paid into ct. In 1903 judgment 
in the action was given directing the usual accounts 
4& inquiries, &> ordering the property to be sold 
which had not, however, yet been done. In 
1907 pltfs., in whom the benefit of the mtge. of 
1839 was now vested, issued their writ in the 
present action, suing on behalf of themselves & 
all other creditors of testator, against the devisees, 
claiming administration of testator’s real & per- 
sonal estate, & that the devisees might be restrained 
from applying for the ti*ansfer & payment to them 
of the fund in ct. to the credit of the partition 
action, & that such fund might be ordered to be 
transferred to the credit of the present action. 
No judgment had as yet been obtained in this 
action. On an application by the pltfs. for an 
interhn order : — Held : under above Act, neither 
tlie corpus nor the rents & profits of the real estate 
became liable to creditors until a judgment had 
been obtained, & as no judgment had been obtained 
in th<j i)re8eni case, tlie application must be re- 
fused. — Jis Moon, Holmes v. Holmes, [1907] 2 
Ch. 301 ; 76 L. J. Ch. 535 ; 97 E. T. 748 ; 51 Hoi. 
Jo. 552. 

Annotution : — ^Rofd. lie Wclcb, Mitchell r. WilhlciK, fl'JlG] 

I Ch. 375. 

.] — also, No. 4109, post, 

ii. Itealty devised by Testator, 

4103. General rule,] —A. had a son A three 
daughtei*s, & was seized of some lands in fee & of 
others in tail, <fc by his will devised his fee-simple 
lauds to his daughters, & died leaving all his 
childnm infants. Ills widow took the profits of 
both estat-cs as guardian to her children ; & in a 
bill brought by the son & daughters against the 
mother for an account of the personal estate & of 
the rents & profits of the real estate the mother 
swore, that she had paid bond debts due from 
testator out of the entailed estates, & afterwards 
died insolvent : — Held : as the answer could not 
be read against the daughters, & there was no 
other evidence, & since the guardian ought to 
have paid the bonds only out of the fee shnple 
estate, payment should be intended to have been 
made only out of the fund, wliich ought to have 
borne it. — C haplin r. Chaplin (1735), 3 P. Wms. 
365 ; 24 E. B. 1103, L. C. 

Annotation: — Hentd. l*rico i\ Carver (1837), 3 My. & Cr. 

1 57 * 

4104. .] — A., who was a trader at his death 

& indebted by specialty & simple contract, de- 
vised freehold estates to liis son in fee. The son, 
on his marriage, settled the estates on his wife 
children, dfc afterwards died : — Held .* 3 8c 4 Will. 
& Mar. c. 14, & 47 Geo. 3, c. 74, s. 2, do not charge 
tlic real assets descended or devised, with the 
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ancestor’s debts ; but make the heir or devisee 
personally liable to the value of the assets ; &, 
therefore, the son’s widow & children were entitled 
to hold the estates discharged from the debts of 
the father. 

Testator bequeathed leaseholds to his son, & 
appointed him & another person his exors. Three 
years after testator’s death, the son settled the 
leaseholds on his marriage : — Held : as against 
the son’s wife & children, the property was not 
liable to testator’s creditors. — Spaceman v. Tim- 
URELL (1837), 8 Sim. 253 ; Donnelly, 171, 209 ; 
0 L. J. Ch. 147 ; 59 E. R. 101. 

Annotations : — ^Reld. Pimm v. Iiisall (1849), 1 H. & Tw. 

487 ; Morloy v. Morley, Harland r. Morley (185r>), 

De G. M. & G. 610 ; Kinderley r. Jervis (1856), 22 Boav. 1 ; 

Dilkcs V. Broadmoad (1860), 2 De G. F. & J. 566 ; Hodkin- 

Bon V. Quinn (1860), 1 John. H. 303. 

4105. .] — Wliere a person dies seized of 

land which he has not by will charged with his 
debts, 3 & 4 Will. 4, c. 104, makes the lands 
themselves, & not merely the estate or interest of 
such person in the lands, assets for the payment 
of Ills debts. — Downk (Viscount) v, Morris 
(1811), 3 Hare, 391 ; 13 L. J. Ch. 337 ; 3 L. T. O. S. 
72 ; 8 Jur. 480 ; 07 E. K. 435^ 

Annotations : — ^Refd. Rc Hyatt, Bowles r. Hyatt (1888), 38 

Ch. D. 609. Mentd. Boale v. Symoiids (1853), 16 lieav. 

406 ; Barrow r. Wadkin (1857), 21 Beav. 1. 

4106. Exercise of general power of ap- 

pointment.] — Fleming v. JJuchanan, Downs v. 
Buchanan, No. 5910, jjost. 

4107. Th(i liability, under Debts Re- 

covery Act, 1830 (c. 47), of a devisee of land, who 
alienates the land, to the unpaid debts of t<;stator, 
is such that, on the alienation, the d(‘bts become 
his own debts to the extent of the value of the land 
alienated. 

WJien a woman to whom land had been devisc^l 
settled it on her marriage, after tiie pas.sing of 
Married Women’s Property Act, 1870 (c. 93), Ihti 
first trust being for herself absoluUdy until the 
marriage, ic after its solemnisation, on trust for 
iKjrself for her life, without power of anticipation, 
with remainder on trusts for tlic issue of the 
juarriage ; —Held : testator’s personal estate being 
insuflicient to pay his debts, the life interest of tluj 
s€*ttlor was, notwithstanding the restraint on 
anticipation, liable to make good the deficiency, 
to the extent of the value of the devised laud ; lier 
liability to satisfy the debts of testator, which 
arose on her alienation of the land by the settle- 
ment, being a debt “ contracted by her before? 
marriage ” within Married Women’s I’roperty Act, 
1870 (c. 93), 8.12. — lie Hedgely, Small v, 
llEDGELY (188(5), 34 Ch. I). 379 ; 5(5 D. J. Ch. 300 ; 
50 L. T. 19 ; 35 W. K. 472. 

Annotations: — Apld. Itr AtkiuBon, IToctor r. AtkliiBoii, 

[1908] 2 Ch. 307. Mentd. Axford r. llcid (1889), 58 

L. J. Q. B. 230. 

4108. What is included in term ** devisee ’’ — 
Equitable devisee.] — Coope r. Crksswell, No. 
50(33, post, 

4109. Equitable mortgagee of devisee — 

Necessity for obtaining Judgment.] — Setnble : an 
equitable mtge. by deposit of title-deeds made by 
an heir-at-law or a devisee of a legal estate would 
be good as against creditors of the ancestor or 
testator who had not obtained any judgment or 
decree binding tlie land before the mtge. was made. , 
— British Mutual Investment Co. v. Smart 
(1875), 10 Ch. App. 567; 44 L. J. Ch. 095; 32 
L. T. 849 ; 23 W, R. 800, L. JJ. 

Annotations: — ^Apld. Re Atkiiuion, I^roctor r. Aikitison. 

[1908] 2 Ch. 307. Befd. Price r. Price (1887), 35 Ch. D. 

297 ; He Moon, Holmee t*. Holmes, [1907 J 2 Ch. 304. 

Compare No. 4102, ante, 

4110. Equftabte tenant for life.] — An 


equitable tenant for life is a “ devisee ” within 
Debts Recovery Act, 1830 (c. 47), ss. (5, 8, & 
consequently a bond fide alienation by such a 
devisee before action brought will be protected, 
there being no diffei*enco for tliis purpose between 
the alienee of an equitable & the alienee of a legal 
interest . — Re Atkinson, Proctor v, Atkinson, 
Hartley r. Atkinson, [1908] 2 Ch. 307 ; 77 
L. J. Ch. 766 ; 99 L. T. 174, C. A. 


iii. Realty descended. 

4111. General rule.] — Whether the trust of an 
estate in fee descended upon the heir is liable in 
equity to tlie satisfaction of ii debt by bond, 
wlierein the heir is bound. 

There is a dilTerenee between the case of an 
heir, & the case of an exor. ; A: thci’efore the trust 
of a term & the tTust of an inheritance are- not the 
same thing as to this i)oint ; for wliatever money 
comes to the hands of the exor., either l)y sale of 
tlie term, or if money be <l(‘cived to him in tliis td., 
will l)(» assets ; but if an lieir, before an action 
brought, 8i‘lls ifc alit'iis the assets, the money is not. 

at law liabh‘ in liis liands {per Cur.). Creed r. 

Colville (1(583), 1 Wtm. 172 ; 23 F. P. .395. 

4112. .] — Hkdshaw V. Hester (1(595), 5 

Mod. Hep. 119; 87 K. H. 557. 

Annotation : -ReZd. IMIildlefon r. (Jrnvclcy (1823), 12 PiJtv, 

513. 


4113. .] — The heir-at -law is as much charge- 

able with (h<‘ ancestor’s judgm(‘nt as the executor 
with tlH‘ testator's debts {per IMui.). PRATT r. 
i\n:v (1(5(59), Fr(‘<*ni. Ch. 139 ; 1 Cas. in (3 l 128 ; 
22 K. H. 11 M. 

Annotation : — ReZd, liuiRt ss i*. Whratc (1759), 1 Kclcii. 177. 

4114. .] — Where an obligor is S(4zed of a 

reversi(m in fee expe<dant on several estates 
tail ; t his reversion, coining into possession in tJie 
hands of his Indr, is then asseds by (h?scent to 
charge him with the debt. -SMITH v. J’ARKER 
(1778), 2 Win. HI. 12.30 ; 9(5 H. H. 724. 

Annotatums : —'Rtid. 'Pwcasdule r. CU)V(!ii(ry (1783), I Bro. 

C. C. 240; Doc d. Andrew r. Hutton (lhOl>, 3 Boh, & P. 
643 ; 'Pyiidalc v. Wane (1821 ), Jae-. 212. 

4115. Reversion must vest In possession.] — 

’Perling r. Tkaf 1'(»RD (1570), cited 6 Co. Hcq). 
42 a ; 77 K. H. 31(5. 

A nnotaiions :—TLeld. BrcdiinuirH ('uhc (1600), 6 (N». J{i*n. 
56 b ; MIldinay’H Ca:e (1606), 6 Co. Brp. 10 u ; 'ryndalo 
V. Wane (1821), Jac'. 212. 

,] — A reversion in fee exjmetant on 

an estate tail, is, when it. V(‘k1h in iiosseHsion, 
a.ssets for j>aymeiit of a bond d(d)t of tlie ancestor 
last actually seiH(*d in fee in jiossession. Jii 
declaring against tin; lieir on sucli a bond, lie may 
be named imrue*di.'ite heir to the fibligor, without 
mentioning the? intermediate de-.scents of ^ the 
reversion. — R ound v, Kkllo (1690), Freerri. K. B. 
498 ; 89 E. R. 373 ; sub nom. Kellow v. Howden, 
3 Mod. Rep. 253 ; Carth. 12(5 ; Holt, K. B. 71 ; 
1 Show. 244 ; 3 Jicv. 285 ; nub vntn. KlLLOW v. 
Rowdkn, 3 Salk. 178. 

AnnotatUms : --C0HMd. GilTard r. Barber (IJPO, 2 \ 

Abr. 700. ReZd. Dot? d. Andrew v. Hu 
Bob. & P. 643 ; Tyndale v. Warm (182 ), .lae. 212. 
Meotd. Nottingbam v. Jennln«rH (1700), I r. iiih. 2.t ; 
(/'imniiifirbam v. Mo»»dy (1748), i Vch. Hen. 174 ; HiidUi v. 
Caiiielford (179.5), 2 Vch. 698. 

4117. .] — Reversion on an estate for lift*, 

is assets by descent, quando uccAdcrint. — Rook v. 
(Jlealand (1695), 1 Ld. Raym. 53 ; 1 Lut. 503 ; 
91 E. R. 931. ^ ^ 

41 ^g. ,] — Reversion in fee after an estate 

tail spent, held to be a.sH(d8 to pay debts. — 
Warwick (Countess) v. Edwards (1728), 1 
Dick. 51 ; 1 Eq. Cas. Abr. 140 ; 21 E. K. 186, 
Ij. f 

AnnoUUum : —Mbuid, Titdawmcy r. Booth (1738), West 
Udnp, Hurd. 411. 
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Sect, 2. — Payment of debts presently due : Sub-sect, 
2,C,(b)n ‘ ■ 

4119. Efiect of entry by guardians of infant 
heir.] — Waters v, Ebrall (1707), 2 Vern. 600 ; 1 
Eq. Gas. Abr. 202 ; 23 E. li, 900. 

4120. Copyholds.] — A surrender of copyholds 
to one & his lieirs, in trust for another &; his heirs 
breaks the custom ; if a copyholder in Borough 
English surrenders in trust for himself & his 
Jieirs, the trust goes to the heir-at-law ; therefore 
the tnist in the hands of the heir is assets. — 
Helley V, Helley (1708), 2 Eq. Gas. Abr. 509 ; 
22 E. R. 431, L. G. 

4121. Advowson.] — An advowson descending to 
an heir is real assets, & may be sold for the pay- 
ment of debts. — Tong v. Robinson (1730), 1 Bro. 
Pari. Gas. 114 ; 1 E. R. 453 ; sub nom, Robinson 
V, Tonge, 2 8tra. 870, II. L. 

Annotations: — Consd. Wosifaliiifir v. Wcstfalingr (1746), 3 

Atk. 460 ; Aldrieh v. Cooper (1803), 8 Vos. 382. Refd. 

Kinastoii v. Clark (1741), 2 Atk. 204 ; Barret v, Glubb 

(1776), 2 Wm. Bl. 10 .'j 2 ; Ilipbiy r. WaGirworth (1802), 

7 Ves. 42.'i. Mentd. Banks v. Sutton (1732), 2 P. Wins. 

700 ; Waghorno v. Laiigmead (1790), 1 Bos. 8c P. 571 ; 

Hoath V, Brindley (1834), 2 Ad. & Kl. 365 ; lie Tristram, 

JCx jt. Hartley (1835), 2 Mont. & A. 496 ; Sproule v. Prior 

(1836), 8 Sim. 189. 

4122. .] — Westpaling v. Westpaling, No* 

4006, ante, 

4123. Lands entailed.] — (Uiaplin v, Chaplin, 
No. 4103, ante. 

4124. Effect of Judgment against heir for per- 
sonal debts— Administration of Estates Act, 1833 
(c. 104)— Judgments Act, 1838 (c. 110), s. 13.]— 

U'lie rights of simple contract creditors of an 
ancestor as against the descended estates are not 
defeated by judgments eiitcu’cd up against the 
heir, for liis personal debts, before suit. 

Administration of Estates Act, 1833 (c. 104), 
makes real estate “ assets to be administered in 
cl/S. of equity for j)ayment of simple contract 
debts of deceased, & Judgments Act, 1838 
(c. 110), B. 13, makes a judgment a charge on any 
lands of which tlie judgment creditor is seized, 
etc., or over which lie shall have any disposing 
power, for his own benefit, & it makes such judg- 
ment an equitable mt-ge. thereon ; — Held : judg- 
iiKmts, entered up against tluj heir for his own debt, 
before any action or suit by the simple contract 
creditors of the ancestor, have no priority over the 
simple contract creditors of intestatci, in respect 
of the dt^scended estate. 

It was not the object, nor is it the oiwnation, of 
Administration of Estates Act, 1833 (c. 104), to 
make the simple contract debts of a deceased 
person in the nature of mtges. or specific charges 
on his real estate, but as the statute makes the 
land assets for the payment of his debts, these 
debts constitute a general charge upon them, but 
not so that a bond fide purchaser of the lands, from 
the heir or devisee, is bound to see to the applica- 
tion of the purchase money, as he would be in the 
case of a particular mtge. on any portion of the 
lands themselves. 

The real estate of a deceased person constitutes 
assets, to be administered in a ct. iif equity, 
according to the priorities specified by the statute, 
& all the incident of assets attach to it, &, conse- 
quently, such assets ai'e liable, in the first place, 
to pay the debts of deceased debtor, & subject 
thereto, tliey belong to his devisee or heir-at-law, 
but the devisee or heir at law takes no beneficial 
interest therein, except subject to & after payment 
of the debts of deceased testator or ancestor. 

By Judgments Act, 1838 (c. 110), s. 13, the 
Legislature meant that a judgment was to operate 
on all lands & interest in lands over which the 


debtor might have a disposing power, for liis own 
benefit, without committing a breach of dutjr, 
that is, over which he had a right, at law or m 
equity, to consider himself the beneficial owner. 
The introduction of such words as “ honestly ** or 
“ without committing a breach of duty appears 
to be superfluous, for they are necessarily to be 
understood as forming a part of the clause.—^ 
Kinderley V, Jervis (1856), 22 Beav. 1 ; 25 
L. J. Ch. 538 ; 27 L. T. O. S. 245 ; 2 Jur. N. 8. 
602 ; 4 W. B. 579 ; 52 E. R. 1007. 

Annotations: — ^Refd. Price v. Price (1887), 35 Ch. p* 297. 
Mentd. Nicholls v. llosewarne (1859), 6 C. B. S. 480 ; 
Baker V. Tynte (1860), 6 Jnr. N. S. 1192 ; Byro v. M'Dowcll 
(1861), 9 H. L. Cas. 619; Pickering r. llfrayoinbo By. 
(1868), L. II. 3 0. P. 235 ; Kobinson v, Nesbitt (1868), 
L. H. 3 C. P. 264 ; Gill v. Continental Gas Union (1872), 
41 1.. J. Ex. 176 ; Ke Loavesley, [1891] 2 Ch. 1.^ 

See Administration of Estates Act, 1925 (c. 23), 
s. 32 ; I^aw of Property Act, 1925, c. 20, s. 195. 

4125. Realty passing by escheat.] — T(Jstator 
died without heirs, seized of freeholds which h(i 
had not charged with his debts : — Held : as 
against the lord claiming by escheat, they were 
assets for the payment of the testator’s dcibts. 

Qu, : whether such freeholds are liable to th('> 
debts in priority t^o or pari passu with lands 
specifically devised. — Evans v. Brown (1842), 5 
Beav. Ill; 11 L. J. Gh. 349 ; 6 Jur. 380; 49 
E. R. 520. 

Annotations: — Consd. Downe v. Morris (1814), 3 Hare, 
394 ; Spycr v. Hyatt (1855), 25 L. T. O. S. 20 ; lie Hyatt. 
Bowles w. Hyatt (1888), 38 Ch. D. 609. 


iv. Equity of Redemption, 

4126. General rule.] — Equity of redemption is 
not assets. — Anon. (1673), Freem. K. B. 303 ; 89 
E. R. 220. 

4127. .]— Anon. (1690), Freem. Ch. 115 ; 

22 E. R. 1095. 

4128. .] — An equity of redemption of a 

mtge. in fee was not assets at law, but was so in 
equity. — SoLLEY v. Gower (1088), 2 Vern. 61 ; 

23 E. R. 649, L. 0. 

4129. .] — Husband after marriage pur- 

chases a term to himself & wife, & the survivor & 
the exors., administrators & assigns of such sur- 
vivor ; husband assigns the term in mtge., proviso 
U> bo void on payment of the money by him or 
wife, or the exors. of him or w’ifc. Proviso that 
tlie husband, his exors. or administrators shall 
till default of payment quietly enjoy. Husband, 
soA’cn years after, contracts debts & dies : — 
Held : tliis settlement of the term being after 
marriage, in the power of the husband, & the 
equity of redemption being reserved to him as 
well as to his wife, & being also in the case of 
creditors, was assets to jiay debts. — Watts v, 
Thomas (1726), 2 P. Wms. 364 ; 24 E. R. 767. 

4130. .] — Deg v. Deg, No. 4072, ante, 

4131. ,] — A. gives several legacies, & makes 

B. his exor. & residuary legatee. B. receives all tlie 
assets, & buys lands with the money, & dies, & 
also bought the equity of redemption of another 
estate on which A. had a mtge. Bill brought by 
legatees, to be paid their legacies out of A.’s real 
& personal estate. The ct. directed an inquiry, 
whether part of the assets were laid out in the 
purchase of an estate, & if they wore, declared 
they ought to be restored to testator’s personal 
estate. The equity of redemption held to be 
assets. — R yall v, Ryall (1739), 1 Atk. .59 ; 20 
E. R. 39. L. G. 

Annotations : — Mentd. Lane r. Di^hton (1762). Amb. 409 ; 

Lencli V. Lenoh (1805), 10 Ves. 511 ; Re West of England 

& South Wales District Bank, Ex p. Dale, Young (1879), 

48 L. J. Ch. 000. 

4132. .] — !>., a cestui que trust of a real 

estate, made a mtge. upon it in fee, & devised the 
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equity of redemption to his son & his heirs, subjec. 
to the payment of his debts, & died indebted by 
bond. & siinpl© contract : — Meld : as tbis was i 
mtge. of the whole inheritance, & nothing remain 
ing in the mtgor., the bond-creditor could liave no 
preference, but must be paid pari passu with othei 
creditoi*s. — ^P lunket v, Penson (1742), 2 Atk 
290 ; 26 E. R. 677, L. C. 

AnnoUUion: — ^Mentd. Scott v, Scholoy (1807), 8 East, 467. 

4133. Administration of Estates Act, 1833 

c. 104).] — The equity of redemption of a mtgo. in 
ee is made legal assets by above Act. — F oster v 

Handley (1851), 1 Sim. N. S. 200 ; 15 Jur. 73 
01 E. R. 77. 

Annotation: — ^Apld. Re Burrell, Burrell v. Smith (1870), 
L. It. 9 Eq. 443. 

4134. .] — T., the ex or. of S., purchased the 

equity of redemption of an estate for £615, subject 
to a mtge. in fee, which contained a power of sale, 
to secure the repayment of £800 ; tliis security 
was transferred to A. & 1>. T. was illegitimate 
He died unmarried & intestate, in Dec. 1831. R 
purchased the estate, which, on Aug. 12, 1834 
was conveyed to him in foe by A. & D. tlie mtgees., 

by G. the administratrix de hoiiis non of S. 
'riio deed recited that T. had purchased the estate 
in part with tlie money of S. B. the purchaser, 
died, & his estate was sold under the direction of 
the ct. Objections were taken to the title, 
because the mtgees. had not executed their power 
of sale under the mtge., A; because no person 
claiming through T. had conveyed the estate or 
was a party to the suit ; because there was no 
evidence shoAving that T. was illegitimate, or that 
he died without heirs, or that he was a trustee 
for S., A if those statements were true, th<j estate 
had escheated to the C/rown ; A because, as the 
equity of redemption liad not hovii foreclosed, it 
Avas assets for the payments of his debts, A this 
personal representative was not b(ifore the ct. 
The master reported that a good title could not 
be made. Upon exceptions to his report : — Held : 
the evidence of T. being a mere trustee was not 
such that a lAurchaser could be compelled to take 
the title ; assuming T. had a beneficial title, tiui 
equity of redemi^tion had not escheated t<j th<j 
CroAvn ; as the equity of redemption might possibly 
be assets for the payment of the debts of T, 
generally A on covenant, no title could be made in 
the absence of the legal personal representative of 
T. If it could, then mtgees. having the legal estate 
might hold the whole property against creditors 
discharged from the equity of redemption. — 
Beale v, Symonds (1853), 16 Beav. 400; 22 
D. J. Ch. 70» ; 22 1.. T. O. S. 01 ; 1 W. R. 137 ; 
51 E. R. 835. 

Annotations Eeid. Klnderlcy v. JcrvlH (1856). 22 Boav. 1. 
Mentd. Ckitlcy v. SampMon (1864), 33 Bear. 551. 

4135. .] — (1) The equity of redemption on 

a mtge. of a sum of money charged on land is 
legal assets in the hands of the exor. 

(2) Distinction between legal A equitable assets. 
Much difficulty has sometimes arisen in deter- 
mining the precise distinction between legal A 
equitable assets. The general proposition is clear 
enough that, when assets may be made available 
in a ct. of law, they are legal assets ; A when they 
can only be made available through a ct. of equity, 
they are equitable assets (Kindersley, V.-C.). — 
Gook V, Orbgson (1856), 3 Drew. 547 ; 25 D. J. Ch. 
706 ; 27 L. T. O. S. 332 ; 2 Jur. N. 8. 510 ; 4 
W. R. 581 ; 61 E. H. 1012. 

Annotations: — At to (1) Refd. A.-G. v, Bnmning (1860), 8 
H. L. Gas. 243 ; Rt Stewart, Crowder o. Stewart (1880), 
50 L. J. Ch. 136 ; Rt Power, Re Stone, Acworth v. Stone, 
11901] 2 Ch. 659. At to (2) Apld. Shoe v. French, French 
V, French (1857 ), 3 Drew. 7 19. Confd. 0*Grady v. WUmot, 


)P Representative. 

[1916] 2 A. C. 231. Reid. Re Hadley, Jolmsou t\ Uadloy, 
11909] 1 Ch. 20. Generally » Mentd. Duignian t\ Croomo 
(1879), 41 L.T. 672. 

4136. Mortgage of land descending to heir.] — 

Trevor r. Pkrryor (1669), 1 Cas. in Ch. 148; 
22 E. R. 736. 

4137. Mortgage of leaseholds.] — Barthrop i\ 
West (1671), 2 Rep. Oh. 62 ; 21 E. R. 616. 

4138. .] — Equity of redemption of a huisc- 

hold estate is equitable assets. — H autavell v. 
Ohitters (1750), Amb. 308 ; 27 E. K. 208, 
L. C. 

Annotationt Clay r. WUIIh (1823). 1 B. A C. 364. 

Consd. Barker v. May (1829), 4 Man. A Uy. K. 11. 380. 

4139. Mortgage of term of years.] — One pos- 

sessed of a term for years, mortgaged it, A died, 
leaving debts, some by bond, A somi^ by simple 
contract; tlie equity of redemption is equitable 
assets, A shall be liable to all the debts c‘(iually. — 
Cox’s (htEDiTORs Case (1731), 3 1*. Wins. 341 ; 
2 Eq. Cas. Abr. 462, pi. 19 ; 21 K, R. 1092. 
AnnotaiUma : — Apld. Hartwell r. (IT.'iO), Ainb. 

308 ; Nowton v. Henin^t. (1782), 1 Hro. C.'. 135. Consd. 
Sharpo v. 8carbon)ugh (1700), 1 Vi*h. .AilS. Apld. (3<iy r. 
WiUlB (1823), 2 Dow. A Jly. K. B. 530. Dbtd. C-ouk r. 
OrofiTson (1850), 27 L. T. O. S. 332. Reid. I’iunkrt r. 
J^oiwon (1742), 2 Atk. 200 ; Silk r. I'rinio (1766), I Dick. 
384 ; Barker r. May (1820). 1 .Alun. A By. K. B. 386; 
AVhitakcr i’. Wright (1843), 2 llnr<», 310. 

4140. Proceeds of sale of equity of redemption 
in hands of debtor’s assignee.] — Ji*€ Vapi* (1758), 
Bariu‘s, 462 ; 91 K. R. 97.'). 

4141. Mortgage of copyholds.] —'J’he equity of 
redemptitm of a mtgt'. in feti of copyholds is made 
h'g.'il fisaets by 3 A -1 Will. 4, c. 101. Rc BURRKLi*, 
IUjubkll r. Smith (1870), L. R. 9 Kq. 443 ; 39 
iv. J. (^h. 544 ; 22 D. T. 263. 

AfuuUalion -Mentd. lie IllehanlHoii, UiehardHon r. lliohurd- 
non (1880), 14 Ch. D. 611. 

4142. Whether assets against Judgment creditor 
with right to redeem.] — An t>quity of redemption 
of a mtge. in fca*, is not csquitable assets, at least 
jiH against judgment creditors ; who have a right 
to redeiqn. Assids are not marshalhuJ against 
judgment creditors. — S harpe v, ScARHOiiDuan 
(Earl) (1799), 4 Ves. .538 ; 31 E. It. 276, h. C. 
Anrwlaiion : — Mentd. Dolloud v, JoJinHon (1851), 18 Jur, 

767. 

D, Statutory Rights of Creditors against Jlcir or 
Devisee. 

See Debts Recovery Act, 1836 (e^. 47); A<1- 
miriistration of Estates Act, 1833 (e. 164); 
Administration of Estates Act, 1925 (c. 23), 
ss. 32, 38. 

4143. Whether purchaser of tailed land protected 
against creditors.] — Hearle v. Boteleiw (1604), 
Cary, 25 ; 21 E. H. 14, L. C. 

Annotatum : — Mentd. Mackreth v, SyminonM (1808), 15 Von. 
329. 

4144. Duty of purchaser from heir or devisee to 
see to application of purchase money.] — Kinder- 

:^v. Jervis, No. 4124, ante, 

4145 . Effect of notice of debt.]— Whcuci 

,.al estat <5 is, under 3 A 4 Will. 4, c. 104, assets for 

./he payment of a simple contract debt, a purchaser 
of that estate, having notice of such debt, is not 
bond to see that his purchase money is applied m 
lyayment thereof. Where deceased owner was 
unatic, the fact that the simple contract creditor 
was the commitU*.e of his estat<*, A that the debt 
was due in I’esjKJct of such committeeship, dofjs rmt 
iter the case. — J ones v. Noyes A Allen (18.j8), 

8 L. J. Ch. 47 ; 32 L. T. O. 8. 102 ; 4 Jur. N. 8. 

033 • 7 w. K. 21. 

Who is a “devisee .*’] — See Nos. 4109, 4110, 
:nfe, No. 5663, pos/. 
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Executobs and Administkatoks. 


iiccU 2»~ Payment of debts presently due: Sub-sect. 

2, E, ; sub-sect. 3, A., B. <Sc C. (a).] 

E. Effed of Registration of Judgment or of 
Administration Action as Us pendens. 

See^ generally^ Judgments. 

4146. Registration of judgment — Descended 
estate.] — Kinderley v. Jervis, No. 4124, ante. 

4147. Registration of administration action — 
Whether creditor given priority over purchaser or 
mortgagee.] — Where debts are charged upon 
testator’s real estate by his will or as judgment 
debts under the old law an action by a creditor 
for the administration of the real & personal 
estate is a Zis pendens which, when registered gives 
pltf. priority over a purchaser or mtgee. from any 
deft, entitled to real estate under the will except 
where deft, is in such a position that the purchaser 
or mtgee. has a right to suxipose he is selling or 
mortgaging for the purpose of paying testator’s 
debts. A creditor’s^ action for general administra- 
tion may be a sutticient lis pendens before final 
decree so as to entitle pltf. to priority over a 
purcliaser or mtgee. taking subsequently to the 
registration of the lis from a specific devisee who 
is a deft., if pltf. previously to the purchase or 
mtge., has suliiciently indicated the real estate! 
sought to be cliarged in the action ; a more general 
claim for administration of tlie real & personal 
estate not being of itself a suflicient indication of 
intention to make liable the specifically devised 
real estate.— 1 »rice v. Price (1887), 25 Ch. 1). 
297 ; 5(3 L. J. Ch. 530 ; 5C5 L. T. 842 ; 35 W. P. 
38(1 ; 3 T. L. li. 453. 

AnuoUitioHH : — Refd. Edgar v. Ploiriloy, [1900] A. O. 431. 

Mentd. Wigram v. Buckley, [1894] 3 Ch. 483. 


SuB-sE(jT. 3 . '-Priority of Creditors. 


A. In General, 

4148. Duty to discharge first debts of highest 
degree.] — Exors. must discharge debts of ilit 
highest nature first. — L itteeton v. lliBUiiNs (1(100), 
Cro. Iflliz. 793 ; 78 K. U. 1022. 

Anm)Uiti(m8 :—Consd. Fullor v. lied man (No. 1) (JSiiO), 2(1 
Hickey v. Hayter (1793), G Term Rep. 

4149. Payment without notice of existence 

‘ of debt of higher degree.]— To debt on bond an 

exor. may plead a judgment recovered on a .siniple 
(contract ; for unless lie liad notice of (he bond i( 
is no devastavit to pay such debt on simple con- 
tract. —H arman V. Harman (108(3), 3 Mod. lh‘p. 
115 ; 2 Sliow. 492 ; (Vmib. 35 ; 87 E. P. 74. 
^mio{tt<m««;^Apld. Fludycr. WiuffQold r. F.rskiiie, 
6^ 302. Refd. Duvia r. Blackwell (1832), 9 


4160. How priorities determined — Personal assets 
abroad.] (1) The priorities of creditors are regu- 
lated by the domicil of testator, though the per- 
sonal assets may be situate &; administered in 
anollior country. 

(2) The decree in a foreclosure suit in Ireland 
IS not a judgment for payment of the amount due, 
or of the balance after realising the security. 

(3) A foreign judgment constitutes ‘but a 


simple contract debt. — Wilson v, Dunsany 
(Lady) (1854), 18 Beav. 293 ; 2 Eq. Bep. 706; 23 
L. J. Ch. 492 ; 23 L. T. O. S. 73 ; 18 Jur. 762 ; 
2 W. B. 288 ; 52 E. B. 115. 

Annotation : — Dbtd. Re Eloobe, Eannrouther v, Geisebrocht 

(1884), 28 Ch. D. 175. 

4151. Note lor part of purchase-money of land 
charged with payment of debts.] — ^A. purchases 
lands of B. mortgages back those lands for part 
of the purchase-money, & gives a note to B. for 
£200, the other part thereof. A. devises those 
lands to be sold for payment of his debts. This 
£200 note, though for part of the purchase-money, 
shall not be preferred to other debts, nor be a 
charge on the land in equity. — Bond v, Kent 
(1692), 2 Vern. 281 ; 23 E. B. 782. 

Annotation : — Mentd. Mackreth v. Symmons (1808), 15 Ves. 

329. 

4152. Damages for dilapidations — Recovered 
against executor of deceased incumbent — Post- 
poned to specialty & simple contract debts.] — The 

exor. of a deceased incumbent is bound to satisfy 
simple contract debts before paying for dilapida- 
tions by testator. Therefore, in a suit on the 
custom of England for dilapidations, by the suc- 
cessor of a deceased incumbent against the exor., 
it is a good plea that, since the commencement 
of the suit, deft, has paid simple contract debts, 
leaving no assets to bo administered. — Bryan v. 
Clay (1852), 1 E. 13. 38 ; 22 L. J. Q. B. 23 ; 
20 L. T. O. 8. 64 ; 17 J. 1\ 38 ; 17 Jur. 276 ; 1 
W. K. 20 ; 118 E. R. 351. 

Annotation : — Consd. Rc Monk, Waynian x\ Monk (1887), :)3 

Ch. D. 383. 

4153. Order made under Ecclesiastical 

Dilapidations Act, 1871 (c. 43), s. 34.] — Where the 
bishop has, under above sect, made an order 
stating the cost of the repairs for which the exors. 
of a late incumbent are liable, the sum so stated is 
under sect. 36 a debt payable to the new incumbent 
out of the assets of the late incumbent jiari passu 
with the debts of his other creditors . — Re Monk, 
Wayman V, Monk (1887), 35 Cli. D. 583 ; 5l> 
L. J. Ch. 809 ; 5(i L. T. 856 ; 52 J. l\ 198 ; 35 
W. B. 091 ; 3 T. J.. li. 552. 

4154. Whether solicitor with lien preferential 
creditor.] — A soli*, who is in disburse for his client 
has a rigJit to b(' paid out of a duty decreed to an 
administrator, & a lien uj)on it, before the bond 
creditoi*s of deceased ; nor can the administrator 
controvert this rule, by insisting on applying the 
assets in a. course of administration. — Turwin v. 
CiBSON (1749), 3 Atk. 720 ; 20 E. B. 1212. 
Annotations : — Mentd. Griffin r. EylcH (1789), 1 Hy. Bl. 122 ; 

Gould V. Davis (1831), 1 Cr. & J. 415 ; Wild v, Simpson, 

11919] 2 K. B. 644. 

4155. Whether guardians preferential creditors — 
For maintenance of deceased pauper.] — Poor Law 
Amendment Act, 1849 (c. 103), s. 16, which gives 
the guardians power in the event of the death 
of a pauper having property belonging to him, 
to reimbui*se themselves the expenses of the 
maintenance of such pauper during the twelve 
months prior to the decease, constitutes the 
guardians ordinary, & not preferential creditors 
for the amount so expended by them, & the 
exor. of such pauper is therefore entitled to retain 


PART IV. SECT. 2, SUB-SECT. 3.— A. 

m. IFidote’a right to dower — Frr- 
J erred to simple contract debts,] — Whoro 
a woman bars bor dower in a mt^. to 
secure a debt of her husband, & after 
his death the propoi-ty is sold for more 
than tho claim of the mtgtjc.. the widow 
will be entitled to have her dower 
secured out of the surplus in preforonco 
to the simple oontraot creditors of her 


, — •] — Notwithstanding 

Administration of Estates Act, 1833 
( 0 . 104), & Dower Act, 1833 (c. 103), 
fl. 3, tho widow’s right to dower has 
still priority over mere oreditors of a 
deceased husband. — Re M*Ma.ckin, 
Noktiikrn Backing Oo. r. M'Mackin. 
[19091 1 I. It. 374.— IR. 

o. Party to mortgage — In- 

solvency of mortyagor,] — Where a wife 
Joins in a mtge., & on the death of the 
husband there are not suffleiout assets 


for the payment of all his debts, tho 
widow is not entitled to have the mtge. 
debt paid in full out of the assets to 
the prejudice of creditors. — ^W ^hite v, 
Bastedo (1869), 15 Gr. 546. — CAN. 

p. Debts of testator — Preferred to 
debts incurred by legatee carrying on 
testator *s business,}— A legatee to whom 
testator had bequeathed his business 
eon tinned to carry it on with the 
acqulesoenoe of tho exors. After 
decree for admiulstratlon tho business 
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a debt due from the pauper’s estate to himself 
before satisfying the claim of the guardians. — 
Laver v. Botham & Sons, [1895] 1 Q. B. 59 ; 64 
L. J. Q. B. no ; 71 L. T. 570 ; 59 J. P. 454 ; 
8ub nom- Laver v. Chesterfield Union, 43 
W. B. 25 ; 39 Sol. Jo. 11 ; 15 B. 44, D. C. 
Annotation : — Mentd. Re Benson, Knaresborongb Grdns. 
V. Benson (1918), 87 L. J. Ch. 622. 

4156. Security under foreign law — Administra- 
tion in England — Priority governed by lex fori.] — 

Where a debt is contracted by an Englishman in 
a foreign country the provisions of the lex loci 
contrachis do not avail to entitle the creditor to 
payment of his debt out of equitable assets ad- 
ministered in this country in priority to other 
creditors. 

Where, therefore, an Englishman residing in 
Venezuela executed an instrument to secure re- 
payment to G. of £1,600, ^ (>. afterwards registenid 
the instrument in the form prescribed by the law of 
Venezueha, & by virtue of such registration became 
entitled, according to that law, to be paid this debt- 
out of tlie general assets of the debtor in x^riority 
to other creditoi's : — Held : a fund in this country 
constituting equitable assets of the debtor must 
be divided among the creditors, witliout regard 
to any such priority. — Pardo v. Bingham (1868), 
lj. B. 6 Eq. 485 ; on appeal (1869), 4 Cli. Api>. 
735, L. C. 

Afinnialiona : — Reid. Jn the Goods of Ewing (1881), C 3*. D* 
19; O’Gradj' r. Wilmot, (1910) 2 A. G. 2.H1. Mentd* 
Hickfl r. Powell (18(59), 4 (9i. App. 741 ; Jte Ohiipniaii. 
<;oeks V, (^httpnian, 1189(51 1 C’h. 928; Wowt r. Gwynne 
(1911), 80 Ji. .1. Ch. ;'i78 ; 11. v. Southampton Ineomo Tax 
OomrH., Ex ji. Singer, 11916] 2 JC. II. 219. 

See, genernUHi CoNFLicn' of Jmws, Vol. XT., 
])|>. 176, -177. 

/i. Crown J)ehfs, 

4157. General rule — Whether limited by statute.] 

— New South Wales Tif(‘, Fire & Marino Jimuranct^ 
Act, 1902, s. 4, purports to ])rote(;t the proceeds 
of a life insurance policy from juiyincuit of the 
debts of deceased : — Held : what(‘ver the true 
construction en\‘ct of the sect., the Act itself 
did not bind the Frown, which was (mtith'd to be 
paid in priority to all other crcnlitors of deceased. — 
A.-G. FOR New South Wales v. Intestate 
Estates (Curator of), [1907 j A. C, 519; 77 
I.. J. P. 0. 14 ; 97 L. T. 614 ; 23 T. J.. B. 752, P. C. 
Annotation :—J/Lenid. The Loivdano, fl»22] P, 209. 

4,158. .]— .Bki)cy. Act, 1914 (c. .59), 

s. 33, which, aft^u' giving statutory ])riority to 
(jertain (Jrown & other d(?bts in the distribution of 
a bkpt.’s or d(»ceased in.solvcmt’s property, f>rovido.s 
that subject thereto all debts shall he y)«'ud jpuri 
passu, does not apjily to the juivato administra- 
tion of a deceased in.solv(*nt’s estate out of ct. It 
does not therefore alTect the common law priority 
of any Crown debt in such a case. — Rc IjAYCCkjk, 
liAYcocK V. Income Tax Special Coanis., 11919) 
1 Ch. 241 ; 88 L. J. Ch. 128 ; 120 L. T. 473 ; 63 
Sol. Jo. 302 ; [1918^19] B. & C. B. 165. 

4159. Application to surety to Crown — After 

payment of debt of deceased principal.] — A surety 
to the Crown, who has paid the debt of Ids deceased 
principal, is entitled to the Croum’s priority in the 


administration of his principal’s estate . — Re 
Churchill (Lord), Manisty v, Churchtli. (1888), 
39 Ch. D. 174 ; 58 L. J. Ch. 136 ; 59 L. T. 697 
36 W. B. 805. 

4160. Simple contract debt seized by Crown under 
extent — Priority over bond debts.]— A debt by 
simi>le contract seized into the King’s hands is 
to be i)refeiTt»d to bonds not paid before seizuns 
but payment of bonds by an administrator before 
seizure or notice of the King’s debt may be well 
pleaded against the King. — B. r. At.lanson 
( 1687), Park. 260 ; 145 E. B. 774. 

4161. Priority over Judgment debt.] ~A 

X>recedent judgment obtaimnl by a bond creditor, 
shall be i)roferred to the King, by 33 Ibui. 8, c. 39, 
but a subsequent, judgment shall not. But it 
idea by an t^xor. of seva^ral judgments is (uitiiv, 

if one of tluun fails judgment shall be against, 
him. 

A. was indebt<‘d by judgment to B., A: by bonds 
to &> I)., it by simple contract to E., eSc died. 
E., being a debtor to the King, caused the debt 
tlue to him to 1 m* seized into the King’s hands ; 
A:. iiX)on this a sci, fa. issued against tlie (*xor. of 
A. before tin* r(‘tnrn of it C. it I)., the bond- 
ciHiditors obtained judgment. ; it then t h<? (‘xor. 
l)lead<*d to the sci. fa. the judgment x>n*>r it the 
siibs<‘qiieiit judgments ; — Held: tin* debt should 
be ])rt*ferri‘d before* the* subsequent jiidgm(*nt.s 
(viz.) before anv bond. -B. \\ DK’KENSon (1692), 
Park. 262 ; 145E. B. 774. 

Annotations Mentd. Uppom r. SiimiuT (1 779), 2 Win. HI. 

129t ; Horkf r. Dnyrell (1791), 4 Term Rep. -192; R. 

r. Gilen (1820), S Rrlee, 299; Glh‘H r. (Srover (1S:52). 9 

Jiing. 128. 

4162. Simple contract debt due to Crown - 
Priority over specialty & simple contract debts due 
to subject.) —Testator dieil insol V(‘nt after 187(1 
c»wing spiM'ialt y it simph* contract debts, including 
a simyile contract debt t.o t he Crown, 'i’he assed-s 
w<*r(* more than sullicient for ])aym(*nt of the 
(h*own d(‘bt after satisfying the Hp(*cialiy (hdits : - ■ 
Held : having regard to Administration of i^Jsiatf's 
Act, 3 869 (c. 46), tb(i assets ought first t.o b(' 
apyjorf iom‘d ratably Ixjtwnen thf^ sfieiualty & 
simyile contract diibts, & the (.Town (h‘bt ought then 
t-o be taken out of the amount. ayijKjrtioncd to tin* 
simyde contra(;t debts. - 7iV Bentjnck, Hentinck 
V . Bentinck, [18971 1 Cb. 673 ; 66 J.. .1. Ch. .359 ; 
76 L. T. 281 ; 45 W. H. 397 ; 13 T. b. It. 291 ; 4 1 
Sol. Jo. 319. 

Anmfta/ion :~Retd. lie lluiikey, (.'uiilllTe Smith v. Hankey 

]1899] 1 (;h. r)41. 

4163. Failure of executor to pay Crown debts — 
Or render accounts- Attachment.] — Re Uiggh, 
Re Webr, Re Nicholson, Re Hitchcock (1888), 
5 T. J.. B. 325. 

Crown debts generally, see Conhtitgtionat. 
Law, \5>1. XI., pp. 581, 582, Nos. 830-839; 
Contemi»t of Court, Vol. XVI., p. 4 1, Nos. 
422-426. 

(\ DehUi of Record. 

(a) Jn General, 

See Administration of E.stateH Act, 1925 {c. 23), 
s. 34. 

4164. Priority over statute or recognisance.] — 


was conducted by a receiver appointed 
by the ct.. & was subsequently sold by 
the ct. 08 a gidiifp concern. 'Phe assets 
were insufficient to pay all liabilities in 
full : — Held : the Icfiratce had no duty 
to perform towards the estate, & was 
not entitled to any indemnity, Sc the 
creditors of testator were entitled to 
be paid in priority to the creditors 
whose debts were incurred during 
the legatee’s trading. — Re O ’Kelly, 


Hukke V. Whelan, 11920] 1 I. R. 
200.— IR. 

q. Ordinary debts paid before pre- 
fer ential debt — Bp one of several trustees 
— lAabiliiy of other trustees. 1 — Trustees 
& exors. resident in Kcotland sent a 
power of attorney to a co-trustee 
resident in a foreign country, where 
the greater part of the trust property 
was situated, empowering him to 


ingathtw the CHtute Sc pay the debts of 
dec<Tased. He, In coiiseqtieticc of an 
ovcr-estiinate of the value of the 
estato, paid ordinary debts, without, 
retaining sufficient to nay a preferential 
creditor in full : — Ifeld : tiie whole 
body of tmstfjeH were; liable U) niakti 
good t!»e amount of the creditor’s 
claim.— Lamond’h Tiiustkkh r. Groom 
(IK 71), 9 Maepb. iCA. of Hess.) 662; 
4 9 He. Jur. .921. -SCOT. 
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Sed, 2 . — Payment of dehia prcRenily due : Svh-sed, 
3, g (a) <fc(b) i.] 

A judgment in the King’s Ct. upon judicial & 
ordinary proceeding is of a higher degree than a 
statute or recognisance ; & in payment of debts by 
exors. is entitled to precedence. — Sadlers’ Case 
(Warden & Commonalty of) (1588), 4 Co. Bep. 
54 b ; 70 E. B. 1012. 

Annotations: — Refd. Harrison’s Case (1598), 5 Co. Hep. 
28 b. Mentd. Menvirs Case 0585), 13 Co. Hep. 19; 
Hoynol’s Case (1612), 9 Co. llep. 95 a; Holland u. 
Fisher (1C62), O. Hridfir* 181 ; Bankers Cose (1695), Skin. 
601 ; h'xfi. Hoborts (1743), 3 Atk. 6 ; A.-G. v. Duplcssis 
(1752), Park. 144 ; Burpess v. Wheate, A.-G. v, Whoate 
(1759), 1 Eden, 177 ; Doe d. Hayno v. Ilodfem (1810), 
12 East, 96 ; Tobin v. H. (1864), 16 C. B. N. S. 310. 

4165. .] — (1) A debt by bond shall be 

saiisflod before a statute to perform covenants, 
which covenants are not broken. 

(2) .Judgments recovered in the King’s Cts. 
shall be paid before bonds in the nature of a statute- 
staple or merchant, & before recognisances. — 
Harrison’s Care (1.598), 6 Co. Bep. 28 b ; Jenk. 
274 ; 77 E. B. 94. 

Annotations : —As to (1) Refd. Cage v. Acton (1699), 12 Mod. 
Hop. 288 ; Bank of England v, Morrlco (1732), 2 Barn. 
K. B. 1 83. 

4166. .] — An exor. or administrator ought 

to pay a debt due by judgment, before a debt 
upon a statute or rocgonisance of an older date — 
Bearblock V. Bead (1600), Cro. lOliz. 822 ; 78 
]<]. B. 1049 ; fiub nom. Bede v, Berelocke, 
"Velv. 29; fiubsequeni proceedings (1011), Brownl. 
81. 

Annotations: — Consd. Prinu v, Edwards (1695), 1 Ld. Hayin. 
47. Mentd. Anon. (1692), 12 Mod. Hop. 48 ; Lancashire 
V. KillingwoHh (1701), 12 Mod. Hop. 529. 

4167. Priority over specialty & simple contract 
debts*] — Administrators must pay their intestates’ 
judgment debts before specialties. — Exeter 
(Dean & Chapter) v , Trewinnard (1553), 1 
Dyer. 80 a ; 73 E. B. 171. 

Annotation .‘—Reid. PhillpB v. Echard (1603), Cro. Jao. 8. 

4168. Judgment debt charge on lands.] — 

A debtor upon bonds & simple contract makes a 
conveyance of lands upon trust to sell for j)ayment 
of his debts. It was declared to be the constant 
practice, & so ruled & decreed Ikto, that all the 
debts should be paid in proportion ; & that if 
the lands weix^ not suiXlcient to pay all, all shoiibl 
lose in propoHion ; & so it is wliore lands are 
given to pay debts legaci(»s, they shall be paid 
in equal proportion, because tlie land is made liable 
to the one as well as the other by the debtor 
liiinself. But otherwise it is in case of debts & 
judgments, tliat in their own nature charge the 
lands, — WoLESTONCROPT V, Long (1003), 1 Cas. 
in Ch. 32 ; 22 E. B. 079 ; sub nom, Wollsten- 
CROFr V. Long, 3 Bep. Ch. 12, E. 0. 

4169. .] — .ludginent in assumpsit had &XU:r 

doft.’s death & before the day in bank. If it 
shall so relate as to the good against all other 
judgments, etc., i'fc to be paid by the exor. before 
obligations, by the new statutes. — Burnett v, 
IIOLDEN (1009), 1 Lev. 277 ; 1 Mod. Bep. 0 ; 
T. Baym. 210 ; 83 E. B. 405. 

Annotations: — Refd. Smith v. Harmon (1704), 0 Mod. Rep. 
142; (3olobeok v. Book (1706), 2 Ld. Haym. 1280; 
Saunders v. M’Gow'ran (1843), 12 M. & W. 221. 

4170. .1 — Pltf. obtained a decree in 

Chancery for £80 against deft.’s intestate, & there- 
upon brought a set, fa. to revive the decree against 
deft. Deft, pleaded that he had paid away all 
intestate’s estate, to satisfy debts due upon bond 
from intestate, before the sci. fa. brought, & before 


ho had notice of this decree ; & thereupon the 
question was, whether this should be a devastavit 
in deft., in paying bond debts before t^ decree. 
It was decreed for pltf., that a decree in this ct. 
for a sum certain was equal to a judgment at law ; 
&; as an exor. shall be bound to take notice of a 
judgment at law, although in an inferior ct.^ of 
record, so much more of a decree in this ct., being 
a ct. of a higher authority & jurisdiction. 

But if the decree had been only to account, & 
had not ascertained the sum, it would have been 
no more than a judgment quoad computet at law, 
which is no complete judgment till the account 
stated. — ^Searle v. Lane (1688), Freem. Ch. 103 ; 
2 Vern. 88 ; 22 E. B. 1086, L. C. 

Annotation : — Refd. Morrico v. Bank of England (1736), Cas. 

temp. Talb. 217. 

4171. .] — The husband in consideration of 

his wife’s joining with him in a fine, & parting 
with her jointure of £40 per annum gives her 
trustee a bond to settle other lands of £40 per 
annum on the wife for life, remainder to the heirs 
of his body by her. The husband being indebted 
in other bonds, dies intestate, & the wife takes 
administration, & confesses judgment to her 
trustee ; on a bill by another bond-creditor 
decreed the wife’s bond as to herself only, to be 
performed before pltf. is paid ; but the cliildren 
to have no benefit of tliis bond, preferable to the 
other bond-creditors, the husband being to be 
made tenant in tail of the lands by the condition 
of the bond. — Cottle v. Pripp (1691), 2 Vern. 
220 ; 23 E. B. 743. 

4172. Extent in aid taken out by simple 

contract creditor against himself.] — By an extent 
in aid, taken out by a simple contract creditor 
against himself the debt found, ho preferred 
liimsclf to bond-creditors, who had recovered judg- 
ment against the exor., the exor. not being relie ve- 
able in equity. — Dickinson v. Molineux (1692), 
Free. Ch. 47 ; 24 E. B. 24. 

4173. Mortgage debts paid out of personal 

assets.] — One dies indebted by mtge. & simple 
contract ; one of the contract creditors gets judg- 
ment of assets cum acciderent. The exor. applies 
the assets to pay off the mtge. The simple con- 
tract creditors shall stand in the place of the mtgee. 
as to what he has exhausted out of the personal 
assets ; & tills being only by the aid of equity, 
all the simple contract creditors shall come in 
equally with the creditor that got judgment. — 
Wilson v. Fielding, Hillersden v. Fielding 
(1718), 2 Vern. 763 ; 10 Mod. Bep. 426 ; 1 Eq. 
Cas. Abr. 143 ; 23 E. B. 1098. 

4174. .] — Patterson v. Huddleston 

(1729), 1 Barn. K. B. 186 ; 94 E. B. 128. 

4175. ,] — One possessed of a term for 1,000 

years articles to purchase the inheritance, & by 
vrill gives £3,000 to his daughter, & makes his son 
exor., & dies ; the son assigns the term in trust to 
attend the inheritance, of which he takes a con- 
veyance in his own name. Afterwards the son 
acknowledges a judgment to A., &: mortgages the 
same lands to B. & dies insolvent ; A. sh^ first 
be paid his judgment, then B. sh^ be paid his 
mtge., & then the daughter, being administratrix 
to her brother, is entitled to her legacy of £3,000 
in preference to the simple contract creditors. — 
Charlton v. Low (1734), 3 P. Wms. 328 ; 2 
Eq. Cas. Abr. 463 ; 24 E. B. 1087, L. C. 

4170. .] — Where a bill prays for the pay- 

ment of debts in a due course of administration. 


PART XV. SECT. 2. SUB-SECT. S.— 
C. (a). 

r. Paid p€uri pasau-^ Insolvent es- 


tQte .\ — In the administration of the 
aasotB of a j^rson whose estate has 

J proved InsuiXloient to pay his debts, 
udgment creditors will be paid pan 



1 I. H, 376.— IR. 
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a bond creditor cannot claim payment pari passu 
with a judgment creditor, on the ground that the 
bill is fUed on behalf of all the specialty creditors, 
even though the assets may have been partially 
distributed pari passu, in the belief that there 
would be no deficiency. — B errinoton v. Evans 
( 1839), 3 Y. & C. Ex. 384 ; 160 E. H. 751. 

4177. Irish Judgment creditor.] — Where a 

testator died domicled in Ireland, with legal 
assets in that country & in England, owing debts 
in both countries, & the exors. proved his will in 
both ; but one of the exors. who collected the 
assets in Ireland remitted them to this country : - 
Held : an Irish judgment-creditor, who claimed to 
be paid out of tlio Irish legal assets in tliis country 
in priority, was entitled to be paid out of the h'gal 
assets here in the same priority as he would have 
been had they been administered in Ireland. — 
(looK V. Greqson (1854), 2 Drew. 286 ; 2 Eq. Kep. 
1132 ; 23 L. J. Ch. 731 ; 2 W. 11. 401 ; 61 E. R. 
729 ; sub nom. CooKic v. Greqson, Cooke v. 
Kent, 23 L. T. O. S. 86. 

Annotations : — Consd. Kloebc, Kaiinrouther r. Qoisol* 

brecht (1884), 28 Ch. D. 175. Raid. Carron Iron Co. v. 

Maclaren (1855), 5 H. L. Cas. GO ; Blackwood r. R. (1882), 

8 App. Caa. 82. 

4178. Degrees of priority —Between Judgment 
creditors — Power of executor to prefer.]— B eundi- 
VELL V. Lovbrdell (1661), 1 Sid. 21 ; 82 E. R. 
946. 

4179. .] — Creditors und(*r successive 

decrees, are entitled to payment according to their 
T)riorities. — A bbis v. Winter (1733), 3 Swan. 
,578, n. ; 36 E. R. 983. 

Annotations : — ^Refd. Morru?o v. Bank of Knjrfaucl (I7.*R)), 

3 Swan. 573 ; Dolloiid u. Johnaou (IS.'iJ), 2 Sm. fit O. 301. 

41 go. .] — Where by Stat. Erauds it 

is said, that judgments shall nut bind lands, but 
from tlie signing, this relates only to purchases, & 
therefore, as between creditors, a judgment eiiUu*(‘d 
in the vacation relates to the first day of tlie 
preceding term. 

A. owes money by Kcv<jral judgmemts & bonds, 
& dies intestat<j. *Ili.s administrator pays the 
judgments & some of the bonds, & pays more than 
the personal estate comes to ; what the adminis- 
trator paid on the judgments must be allowed him ; 
but as to what he paid on the bonds, he mu.st come 
in pro rata with other bond cre<litors out of the 
i*eal a.ssets. — R obinson v. Tonoe (1735), 3 P. Wms. 


not by relation t-o the flrst day of a l^t^rm, must 
give the preference in point of payment. — ^Morrice 

V. Bank op England (17,36), Oas. temp. Talb, 
217; 3 Swan. 573; 25 E. R. 745, L. C.; affd, 
sub nom. Bank op England v. Morice (1737), 
2 Bro. Pai‘1. Cas. 465. 

Annotations :—Comd. T*orry v, (1804), 34 ; 

Jackson r. Loaf (1820), 1 .lao. 2251 ; Dolland r. 

Johnson ( 1 864 ), 2 8iii. fit G . 30 1 . Refd.. Smith r. Haskins 
(1742), 2 Aik. 385 ; Martin r. Martin (1749). 1 \oh. Sou. 
211: Anon. (1758), 2 Keny. 294 : I’axGm r. BoiigiuH 
(1803), 8 Vos. 520 ; Glarko r. Ormonde (1821), Jac. 108 : 
Loo r. l»ark (183(5), 1 Koon. 714 : Macrao r. Smith, Paiittni 
r. Smith (185(5). 2 K. fi: J. 411. 

4182. .] — In a suit to adniinwter lh(‘ 

estate of testator judgments obtained against his 
exoi*s. are payable according to their respect ivt‘ 
datos out of legal assets. — D oi.lond v. .Ioiinhon 
( 1854), 2 Sm. At G. 301 ; 2 Eq. R(*p. 621 ; 23 
L, .7. Oh. 637 ; 23 L. T. O. S. 2S5 ; 18 .lur. 767 ; 2 

W, R. 505 ; 65 E. R. 410. ^ 

Annotation lie. Bontlnck, Bontliuk r. Bcnlliu'k. 

[18971 1 Ch. (573. 

4183. Necessity for recovery of Judgment before 
decree for administration.!— A enditor obtained 
a judgment against tlu* exor., «&. on t lu‘ same day. 
a decree was made fm* the administration of the 
estate i—IIeM : tlie judgimuit ciH‘ditor had obtained 
no priority. — P arker r. Bingham (1861), .ti 
Beav. 535 ; 55 E. R. 476. 

Necessity for registration.] Sub-sect, .i, 

0 . ( 0 . 

(h) What constilutv. Judifim^nh confrrrhuj 
Priority. 
i. In (ivnvral. 

4184. Judgment confessed pending blU.j - A 

judgment (jonfessed by an exor. pending a bill here 
shall not be allow(‘d iip(»n an mrcount of assels. - 
Hdruky V. Smallkv (1(587), 1 Vern. 4»)7 ; I K(p ('Rs. 
Abr. 240 ; 23 10. R. 581, ].. (J. 

4185. Voluntary Judgment given by freeman of 
London.!— A voluntary judgment givim by a 
freeman f»f l*ondon, payable three months after 


Tristram, Ktj), Hartley (1835), 2 Mont, fic A. 490 ; SprouUj 
V. Prior (1830). 8 Sim, 189. 

4181. .] — An extrix. of A. who was 

greatly ind<»bted to divers pei«ons, in debts of 
different natures, is sued in this ct. by some of 
them ; appeal’s & answers immediately, & con- 
fesses their bill, some of pltfs. here being her own 
daughters ; other creditors sue the extrix. at law, 
where she cannot plead the decree, & obtain 
judgments. The decree here being for just debts 
is not per fraudem, & the creditors, pltfs. at law, 
shall be injoined, & the extrix. protected in her 
obedience to the decree ; pltfs. at law to come in 


17 ; 2 \Vrri.202 ; i hhp Pas. Abr. 143; 21 E. U.9. 
Annotations' -Consd. J(»IIrlcH r. AluMHulcr (IK(50). 8 11. L. 
CaH 594 RMd. “ray r. ‘ 

153 • llttinHdtm u. .luckHou (17.57), 1 Aik. 25- , lunusi w 
V. UouuaU (1812), 19 Vca. 07. 

4186. Judgment suspended by writ of error.] 
An exor. may justify payment of a slatutiJ wlmn a 
judgment is suspendcsl by writ of error. Anon. 
(1693) 12 Mod. Rep. 43 ; 88 R. 11*^3. 

4187. Judgment In respect of which writ of error 
pending.] — A writ of error depending is a good pl<!a 
in abatement to an actifin of dt;bt upon a judgment. 
If such plea concludes with a 

hide sine die quoim/ue, it is bad. If an ex oi. 
brings debt on a judgment against Ins 

att.r death 01 -.btor l-H 


obedience to the aecree ; pitis. au law ro come m ^ to his 

afterwards in due course of administration, the liaving devised ius real * P“'^"7„(,a(.ies & the 
whole being legal assets. The judgments of all exors., for payment of debts ^ Icg^^n-s.ac we 
cts. at law, having proper jurisdiction, whether creditors having preferred bho 
hv inSit or nrescription. Ire equaUy binding. The satisfaction of their several debto out of the ^ 


cts. at law, having proper jurisdiction, whether 
by grant or prescription, are equally binding. The 
decrees in this ct. are of equal force with jud^ents 
at law ; & the real priority in point of time, & 


S , u^on hei^nrot the cau.je it was de^ 
that the wjveral creditors should come m before 


PART IV. SECT. ^2, SUB-SECT. 3.— 

t. Ordrr for cotU^ At^ed by 
prdbaie Dirt«<>fi.l— Though the Pro- 


bate Dlv. baa JurlwHctlon te award the 
payment of the costa of litigation in 
that dlTlaion out of thejieraonal e^latc 
of deceaaed, the Ch. Dlv. haa Juria- 
dictlon In the admlnlatratlon of aabcta 


lo regulate the order fic priority. 
which such cohtK arc* to he paid. When 
a conteat for priority betwwn 

pecuniary IcgaU'ea & pcullea who had 
bWD awarded, by a judgment of the 
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the master, & prove their debts, & receive satis- 
faction for the same out of testator’s personal 
estate, according to the course of law in payment 
of debts by exors. or administrators ; & there 
being £800 in the master’s hands, to be distributed 
amongst the creditor's, as the ct. should direct ; 
^ the creditors having preferred their petition to 
liave th(j direction of the ct. therein, it was insisted 
for some of the creditors that they had obtained 
judgments for their debts, that they ought to be 
preferred to creditors by simple contract. On 
t he other side it was insisted that testator at the 
time of his decease owed no debt upon judgment, & 
that they, who had obtained judgments by con- 
trivance against the said .1 ., did by their bill charge 
themselves to be creditors by bond only, & that 
the bill was brought on behalf of themselves, ^ 
all other the creditors of the said testator ; & did 
liope tliat the said testator’s (istato should be 
applied for satisfaction of his debts, according tf) 
Jus will, should go accordingly without pre- 
ference, share sharti alike ; tliat they who had 
got judgments should not make use of the same to 
(Icfraud the rest of tlu> creditors. Ordered that 
the said testator’s real & personal estate should 
be applied amongst the creditors share & share 
alike, without preference. — Kildare (Karl) v. 
Kent (1702), Freem. Vli. 253 ; 22 E. K. 1190. 

4189. Judgment In Mayor’s Court.] — A judgment 
in the Ijord Mayor’s (Jt., obtained against the 
garnishee does not entitle pltf. to rank as a 
judgment creditor in the administration of the 
garnishee’s assets. — Holt v, Murray (1827), 1 
Him. 485 ; 57 E. K. 059. 

4190. Foreign Judgment — Irish judgment.] — 
OooK Oreoson, No. 4177, ante. 

— Wilson V. Dunhany (Lady), 

No. 4150, ante, 

4192. Order to sign Judgment.] — An older nisi 
to sign judgment had been obtained in a creditors’ 
action against an extrix. in the Exch. Div. for a 
balance admitted to be duo from a testator’s 
estate, but before judgment was signed a dcicreo 
for the administration of the same estate in the 
Oh. Div. had lieon obtained by another cniditor. 
On tin? motion of tlio iiarties to tlie administration 
action for the transfer of the first action to the 
( ’ll. Div. : — Held : the creditors who were pltfs. 
in th(^ Exchequer action had no priority over the 
other creditors, & the action mu.st be transf(‘rred, 

the proceedings therein stayed, pltfs. in that 
action to bo at liberty to prove for their claim & 
costs in the administration . — Pe Sturrs’ Estate, 
Hanson r. Sturrs (1878), 8 (Jh. 1). 154 ; 47 
Ji. J. Oh. 071 ; 20 W. K. 730. 

Annotations: — Refd. Crowder v, Stewart (1880), 10 Ch. D. 

:iC8 ; lie Jones, Calverr. Laxtoii (1885), 31 Ch. D. 410. 

4193. Under R. S. C., Ord. 14— Failure to 

sign Judgment under Ord. 41.] — An order under 
K. S. O., Ord. 14, r. 1, giving liberty to sign final 
judgment for the amount claimed by the writ of 
summons, is not equivalent to signing or entry of 
judgment, so as to give a judgment creditor’s right 
of priority to a pltf. who has failed to follow up 
the order by signing judgment under Ord. 41. — 
lie Gurney, Clifford r. Gurney, [1890] 2 Oli. 
863 ; 66 L. J. Ch. 32 ; 75 L. T. 332 ; 45 W. H. 
92 ; 41 Sol. Jo. 67. 

4194. Balance order obtained by liquidator 
against personal representative of deceased con- 

Probato Div.. costs of oontentious pro- 
ceiedlngB to be paid out of the assets, 
upon tho porsonal estate proving in- 
suflioient for the disohanre of both 


Administrators. 

tributory.l — (1) Where under Companies Act, 
1862 (c. 89), ss. 76 & 103, & General Ord., Nov. 1862, 
r. 35, a balance order has been obtained by the 
official liquidator of a co. against the legal personal 
representative of a deceased contributory for 
payment of a call made after the death, directing 
the legal personal representative to pay the call 
** out of the assets of deceased in his hands as such 
legal personal representative to be administered 
in due course of ^ministration,” such an order is 
not in the nature of a judgment so as to constitute 
the liquidator a judgment creditor ; it is to bo 
treated simply as analogous to a common adminis- 
tration judgment which may be obtained by the 
liquidator under sect. 105 of above Act, & which is 
his proper remedy in case the legal i)ersonal 
representative has failed to comply with the order ; 
&, therefore, the order, whether followed by an 
administration judgment or not, leaves untouched 
all priorities & rights usually existing in the due 
course of the administration of the estate of a 
deceased person, including an exor.’s right of 
retainer. Thus, the order, if obtained against 
the exors., does not give tlio liquidator priority over 
a debt due to one of them from testator, & therefore 
retained by that exor. out of the assets, even though 
the order be prior in date to notice of the retainer, 

(2) One of several exors. is entitled to a right of 
retainer in respect of a mtge. debt due from 
testator to a body of trustees of whom that exor. 
is one . — Re Hurback, International Marine 
Hydropathic Co. v. Hawer (1885), 29 Cli, D. 934 ; 
54 L. J. Ch. 923 ; 52 li. T. 908 ; 33 W. H. 660, 
C. A. 

Annotations: — As to (1) Consd. Jit Marvin, (Uawler r. 

Marvin. 11905] 2 CUi. 490. Refd. He IthoailcH, A'r p. 

JtlioadcK, 1189911 Q. 6. 905. 

ii. Decrees of Courts of Equity. 

4195. General rule.] — Debt by a decrei* shall 
be paid after judgments, & before debts by bond. — 
Harding v. Edge (1682), 1 Vein. 143 ; 2 Cas. in 
Ch. 94 ; 1 Eq. Cas. Abr. 144 ; 23 E. li. 375. 
Annotation .—Refd. Morricc v. Bank of Engrland (173G), 3 

Swan. 573. 

4196. .] — Sp:abijs v. Lane, No. 4170, ante. 

4197. .) — A decree equal to a judgment at 

law.— Bishop r. Godfrey (1701), Free. Ch. 179 ; 
24 E. It. 87. 

Annotation: — Refd. Morricc r. Bank of England (17.30), 

3 Swan. 573. 

4198. .] — A final decree, upon a sum 

ascertained, is equal to a judgment : but a mere 
decree for an account of pltf.’s demand, of the 
personal estate come to the hands of deh., with a 
mere direction for pajunent out of the i*esult of 
that account, does not prevent the exor. paying a 
judgment.^ — Perry r. Phelips (1804), 10 Ves. 34 ; 
32 E. R. 756, L. (\ 

Annotations: — Refd. Loo r. Park (1836), 6 L. J. Ch. 93; 

Whitaker v. Wright (1843), 2 Hare, 310. 

4199. .] — Creditors by judgment at law, 

creditors by decree in equity shall be paid 

equally by an exor., without any preference. — 
Peploe r. HwiNBirRN (1719), Bunb. 48 ; 145 E. B. 
591. 

4200. .] — Morrice t\ Bank of England, 

No. 4181, ante. 

4201. .] — A decree against an exor. is in 

nature of a judgment at law. After that lie may 
on motion, without filing a bill for an injunction, 
restrain a creditor suing at law. The exor. must 
pay the costs till notice of the decree, but not after 

not be postponed to costs of conten- 
tious litimtion bct%veen legatees or 
next-of-kin. — Q illooly r. Plunkutt 
( 1882), 9 L. R. Ir. 324.— IR. 


costs & legacies : — Held : the costs 
awarded by the Probate Div. should be 
naid in priority to the legacies. 

the claims of creditors would 
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notice ; & he must make an affidavit as to the 
funds in his hands. — ^Paxton r. Douglas (1803), 
8 Ves. 520 ; 32 E. R. 456, I.. C. 

AriMtationa Lee v. Park (1836), 1 Keen, 714. 

Mentd. Ycmon e. Thellusson (1844), 1 Ph. 466. 


4202. Decree for account.] — Searle v. Lane, 
No. 4170, ante. 

4203. .] — A decree quod computet makes no 

variation as to an exor., for before a final decree 
he may confess a judgment, & it does not at all 
alter the nature of the demand. — Smith i». Eyi.es 
(1742), 2 Atk. 385 ; 26 R. H. 633, ].. O. 

Annotaiiona : — ^Refd. Perr>’ r. Plielips (1804), 10 Vos. 31; 

Beaufort v. Philipps (1847), 1 1 .lur. 600; i^hlllips r. 

Hoinfraj' (1883), 24 Ch. D. 439. 


4204. & for payment out of result of 

account.]— Perry v. Phelips, No. 4198, ante, 

4205. Decree for specific performance.] — A decree 
for specific performance of an agreement for 
purchase, by which it was referred to the master 
to compute interest on the purchase-money, &- 
deft, was ordered t/O pay to pltfs. what should bo 
found due on the account diroct<'d, & also pltf.'s 
costs when taxed, was held to have the effect of 
a jud^ent debt against the assets of deft., wlio 
had died before any proceeding undcu* the decree 
had been taken. — B eaufort (Duke) t». I^hillips 
(1847), 1 De (1. Srn. 321 ; 9 L. T. O. S. 352 ; 11 
Jiir. 600 ; (>3 E. H. 1087. 

AnmtioHons Distd. (.Uiiuhviek r. Holt (IH'.O). 8 Do (J. M. 

& «. 584. Reid. Oarnor r. Brlift?H (IS.'iH), 27 1.. .1. Th. 

483 ; Taylor r. Hoe, (18911 1 (’h. 413. 


(c) Necessity for Iteyistration of Judyment. 

See I.<and Charges Act, 1900 (e. 26), s. 2 (1); 
Tiaw of Property Act, 1925 (c. 20), s. 195 ; Ad- 
ministration of Estates Act, 1925 (c. 23), s. 31. 

4206. Against deceased — 4 Will. & Mar., c. 20.] — 
A d(?bt on a judgment against a testator or 
intestate, not docketed according to above Act, 
is put by tliat Act on a level with simple contract 
debts. On a plea of plenc administravit^ to debt 
on a judgment against intestate not docketed, 
deft, may give in evidence payment of bond At 
other specialty debts, which exhausted all the 
assets. — Hickey v. Hayter (1795), 6 Term Hep. 
384 ; 1 P]sp. 313 ; 101 E. R. 60S. 

Amuftaii-ons : — Consd. Hall r. Tapper (1832), 3 B. & Ad. 05.5. 

Reid. Braithwaite v. Watts (1832), 2 Tyr. 293 ; Lloyd r. 

Nicholas (1838), 6 Scott, 355 ; /{a 'rurniT, Turner v. 

Waller (1861), 12 W. U. 337. 

4207. — — .] —To sci, fa, on a judgment, 

deft., an extrix., pleaded that she fully adminis- 
tered before she had notice of the recovery, & that 
she had had no assets since. Replication, that 
deft, had notice of the recovery on, etc., & had 
assets aften^wds : — Held : the mention of notice 
in the plea was surplusage, tte the replication bad, 
as leading to an immaterial issue ; for a judgment, 
to be entitled to preference in administration, 
must be docketed pursuant to 4 Will. &; Mar., 
c. 20, At notice of it in any other way is of no 
consequence. — Hall v. Tapper (1832), 3 B. At Ad. 
6.55; llOE. R. 239. 

Annotations : — Contd. Home r. Shepherd, Horne v. Dendy 

(1857), 3 Jur. N. S. 8U6 ; Walter r. Turner (1864), 9 L. T. 

756. 

4208. Effect of Judgments Act, 1889 

(c. 11).] — By 4 At 5 Will. At Mar., c. 20, judgments 
not docketed were not to have any preference 
against exors., etc., in the administration of estates. 
Judgments Act, 1839 (c. 11), closed the docket : — 
Held : the old law was thereby revived, At the 
administrator had committed a devastavit by 
paying a simple contract debt before a judgment 
debt, even though he had no actual notice of the 
latter. — P'uller r. Redman (No. 1) (1859), 

j.— VOL. xxin. 


Beav. 600 ; 29 L. J. Ch. 324 ; 33 L. T. O. S. 313 ; 

5 Jur. N. S. 1046 ; 7 W. R. 430 ; 53 E. R. 1030. 
Annotaiions: — Consd. JounliifTH r. Iligby (1863), 33 Bear. 

198 ; He Turner, Tumor t\ Waller (1864), 12 W. H. 337. 

4209. Effect of Law of Property 

Amendment Act, 1860 (c. 88) — ^Executor with 
notice of Judgment debts.] — Above Act, s. 3, 
restores the protection which was given to repre- 
sentatives against undockoted judgments by 4 A: 5 
Will. & Mar., c. 20 ; & therefore, whore judgments 
are not registered, so as to form a charge upon land, 
they have no priority over .simple contract debts ; 

6 an exor,, even with notice of the judgment debts, 
is justified in parting with the assets to simple 
contract creditors . — He Turner, Waltkii v. 
Turner (1864), 3 New Rep. 413; 33 L. J. Oh. 
232 ; 9 Ji, T. 756 ; sub noni, Wat.lkr r. Turner, 
10 Jur. N. 8. 147 ; sub nom, Turner, Turner 
i’. Waller, 12 W. R. 337. 

Annotations : — Reid. Van (Ihelulvo r. Norlnek (1882), 21 
Ub. 1). 189: He Uliatn*. DavMHOii r. IllhlKt^ (1884), 51 
L. T. 523. 


4210. .] — P]VANS V, Williams 

(1865), 2 Drew. & Sm. 324 ; 5 New Itep. 397 ; 34 
L.J.Ch. 661; 1 1 L. T. 762 ; 1 IJiir. N. 8. 256 ; 13 
W. K. 423 ; 62 E. H. 614. 

4211. .] — The meaning of Law 

of Property Amendment Act, 1860 (c. 38). s. 3, 
like that of 4 Will. Mar. (c. 20), s. 3, is not 
merely that i)rotection is given to an exor. or 
administrator against an a(4jon for a devastavit 
by a juilgment creditor of testator or intestate 
whose judgment has not been registere<J, but that 
such a judgment di*bl is not entit led in the adminls- 
t rat ion of tlu^ estat e to any priority ov(?r t-he simple 
contract debts of testaUu* or intt'state. - Van 
ilHELUIVE V, Nerinckx (1882). 21 (Ml. 1 ). 189; 
51 L. .1. Ch. 929 ; 17 L. T. 46 ; 30 W. It. 789. 
Annotation : - Apld. He lUUlict*, DavblHOii r. lllhlfp' (1881), 

53 1.. J. Uh. 991. 


4212. .1 -By 4 Will. At Mar., c. 

20, no judgment not duly dock<d<ed shall “ affect 
any lands as Ui purchaHt*rs oi* rntgeos., or hav( any 
preference against iieirs, (?xorH., or admin istrators, 
ill their administration of tlujir arKatstors*, 
testators’, or intc?Htates’ estates.” J^aw of Pro- 
jierty Amendment Act, 1860 (c. 38), s. 3, after 
reciting the abovc^ sect., At that by several lat,c*r 
Acts judgments not registcin^d shall not affect lands, 
tenfiinents, or heroditaments, as to purchasers, 
mtgees., or creditors, At that the later Acts ” do 
not expressly enact (hat judgments rio(» docketed 
as thereby requircul shall not have prefenmee 
against heirs, exors., or administrators in (heir 
administration of theii‘ anc(*stors’, testators’, c>r 
intestates’ estates,” in (lonsequenco whereof such 
heire, etc., had lost the prot(jclion wliich they 
enjoyed under the first recited Act, it was enacted 
that no judgment not dockciiod under the Acts 
in force so as to bind ” lands, e.tc., as against> 
purchasers, mtge^es., or creditors, shall have any 
preference against heirs, exors., or adrriinistraioiw 
in their administration of their ancestors’, 
t<^8tator8’, or intestates’ estates ” : — Held : the 
effect of the sect, was not only to protcjct heiiv, 
exors., or administrators from an action by a 
judgment creditor for a devastavit, in case they 
should pay simple contracts in priority to the 
judgment debt, but also to regulate the order of 
administration, Ac therefore an unregistered judg- 
ment debt had no priority over a simple contract 
debt . — He Illidge, Davidson v, Illidgb (1884), 
27 Oh. D. 478 ; 53 L. J. Oh. 991 ; 51 L. T. 523 ; 33 


W. R. 18, O. A. „ , 

Annotaiian ,—Msatd. He Moon, Holnies c. Holmes, 11907) 
2 Cb. 304. 

4218. Against representative.]— T.aw of PropeHy 

A A 
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Sect, 2. — Payment of ddtis presently due : Sub-sect, 
3, C , (c), D „ E , & F ,] 

Amendment Act, 1860 (c. 38), s. 3, providing that 
unregistered judgments shall have no preference 
in the administration of assets, does not apply to 
judgments obtained against a personal repre- 
sen^iive ; & consequently such judgments, if 

obtained before decree, must, though not registered 
until after decree, be paid in iireference to simple 
contract debts, ^ in order of priority according 
to the dates of their being entered up. — Tie 
JliGBY, Jennings v. iiiOBY (1863), 33 Beav. 198; 
3 New Kep. 22 ; 33 L. J. Ch. 149 ; 9 L. T. 308 ; 
9 Jur. N. S. 1144 ; 12 W. R. 32 ; 55 E. R. 343. 
AnnoUbtiona : — ^Folld. lie. Wllllaina’ Eatat-o, Wllllarafl r. 
WlUiams (1872), L. 11. 15 Eq. 270. Retd. He Bentlnok, 
Pcntlnfk V. Ikmtinck (1807), GO L. J. Ch. 350. 

4214. J—By 32 & 33 Viet., c. 40, the dis- 

tinction between specialty & simple contract 
debts in the administration of assets of deceased 
j)er8C)nH is abolished, but a creditor who first takes 
legal ]>roo(‘.edings against the legal personal repre- 
sentative, & obtains judgment, is, though it be 
not registered, entitled to be paid his debt in full 
in priority over all other creditors.— Williams* 
Estate, Williams v. Williams (1872), L. R. 15 
Eq. 270 ; 42 L. J. Oh. 15S ; 28 L. T. 17 ; 21 W. R. 
160. 

Annof/flitnis : -DiEid, He Hfubha’ KHtaic, IIuiinoii r. Stiibba 
(1878), 8 (M). J). 154 ; He .loncN, (!alvor r. Laxtoii (1885), 
31 Cli. J». 44(> : He HeiiUnck, Pentinck v. Peiitinck, 
118071 1 ('ll. G73 ; He llankry, CunUlTe Hiiiltli v. llunkey, 
118001 I III. 541. Consd. He SaiiiKoii, ItubbiiiH r. 
Aloxaiulrr. IIOOG] 2 Cfi. 584. Refd. (Vowtlcr v. StewaH 
(1880), IG (Oi. P. 3G8 ; Smith r. Mertraid 1880), 5 C. P. 1). 
337. 

I). iJchln (iav, npoii HvcognUiancc, 

4215. Priority over bond debt —Statute to per- 
form covenants- Covenants unbroken.] — Hahhi- 
S(>n’h (*Asr., No. 4165, (tniv. 

4216. Necessity for enrolment.]— A r(‘coguisancc 
not enrolled shall be looked upon as a bond, 
paid as a debt by Hj)ecialty. -Botiiomly r. 
EAIKFAX (liOnn) (1716), 1 Etp (^as. Abr. Ml ; 1 
1». Wins. 331 ; 2 Vern. 750 ; 21 E. R. 413, L. C. 
Anvotnliou : - Retd. K. v. PitiKbuin (1820), 3 Y. A: J. 101. 

4217. What are debts due upon recognisance — 
Money not accounted for & due from receiver.] — 
Money not aeeounled for iSt due from a receiv(*r 
under the ct. is, by his recognisance, made a debt 
of i*c>eord, although tJie balance due has not been 
ascoHained. — S kaguam r. *rii<’K (1881), 18 (Ih. J). 
206 ; 50 J.. ,1. Eh. 572 ; 4 1 L. T. 800 ; 29 W. R. 
781. 

h\ SpreiaUj/ umi iSimple Contravt 
.SVc Administration of KstaU^s Act, 1869 (c. 16); 
Adiniiiistmtion of JOstates Act, 1925 (c. 23), 
B8. 32, 34. 

4218. Right of representative to prefer simple 
contract creditors — Landlord's claim for rent.] — 

Rent is a specialty debt witliiii Administration of 
Estates Act, 1809 (c. 46), A:, tbcrefoiv, a landlord 
has no ui’eforential claim against the estate of a 
deccasea tenant for rent in arroar at the death of 
the tenant as against the simple contract creditors. 
— lie Hastings, Siurheff r. Hastings (1877), 
0 Oh. D. 610 ; 47 L. J. Ch. 137 ; 25 W. R. 842. 

4210, .] — The effect of Administration of 

Estates Act, 1869 (c. 46), bedng to place simple 


Administrators. 

contract creditors & specialty creditors on an equal 
footing in the admini^ration of an estate, an exor. 
may, in exercise of his right of preference, pay a 
simple contract creditor in priority to a specialty 
creditor of his testator . — Re Orsmond, Dbuby v, 
OiiSMOND (1887), 58 L. T. 24 ; 4 T. L. R. 73. 
Annotation : — ^N.P. He Hankcy, Chinllfle Smith v, Hankey, 

[1899] 1 Ch. 541. 

4220. Insolvent estate.] — (1) An exor.’sor 

administrator's right of preference stands on the 
same footing as Ms right of retainer, &, notwith- 
standing Administration of Estates Act, 1869 
(c. 46), can only be exercised as between creditors 
of equal degree. 

(2) Simple contract debts cannot be paid in 
preference to specialty debts in the case of an 
insolvent estate . — Re Hankey, Cunliffe Smitic v, 
Hankey, [1899] 1 Cb. 541 ; 08 L. J. Ch. 242 ; 80 
L. T. 47 ; 17 W. R. 444 ; 15 T. L. R. 162. 
Annoiaiion : — A 8 to (2) Overd. He SaniBon, Pobbin.M r. 

Alexander, [lUOC] 2 Ch. 584. 

4221. .] — An exor.’s right of preference of 

one creditor over another before a judgment for 
administi ation has not been abolislieci by Adminis- 
tration of Estates Act, 1869 (c. 40), &; as a result 
of that Act can now be exercised as against 
specialty A simple contract creditors on an equal 
footing, BO that a simph; contract creditor of 
testator may be prefened by the exor. to a specialty 
creditor. - Rc Samson, Robbins v. Alexander, 

1 1906] 2 Ch. 584 ; 76 L. J. Ch. 21 ; 95 J.. T. 633, 
C. A. 

Arntotalions :~--Conad, He Jeimcs, Oetzen v. .Icnnes (1909), 

53 Kol. Jo. 376. Apld. He Harrin, Davis r. Han‘iH, [19141 

2 C>h. 395. Reid. He Lnyoock, Laycock v. Income Tax 

Special Comrs., [1919] 1 Ch. 241. 

Priority over voluntary bonds.] — See Sub-.sect. 
3, F. 

4222. Effect of payment before suit for adminis- 
tration.] — A creditor having five bonds, one of 

I which had been paid befc»re the bill filed & aft-er- 
wards a decree being made that the specialty 
eit'ditors should abate? in proportion, shall not 
be called upon to bring back what he has received, 
but shall only abate on the outstanding debt.-- 
Lowthian r. IlASEL (1793), 4 Bro. C. C. 167 ; 29 
E. R. 834. 

A nnotation : — Mentd. He Midland Expn‘ss, rt‘»irs(»n r. 

The Co., [1913] 1 Ch. 499. 

4223. Effect of creditor obtaining personal decree 
against representative.] — B. died equitably in- 
debted to A. After B.*s deatli it was arranged 
betwe<»n C., who was lii.s exor, & devisee, & A., 
that O., wlio admitted that he took under the 
devise leal assets enough t-o pay B.’s debts, di 
(hat he was liable to pay A.’s claim out of them, 
should not be called upon for immediate payment 
of the principal, but should pay interest on it. 

' A. afUu’wards filed a bill to enforce payment either 
by V, or out of B.’s assets, & obt^ned a decree 
against C. personally for payment of the money 
due, which deci'ee reserved further consideration 
& liberty to apply, but did not give any remedy 
gainst the assets. A suit was subsequently 
instituted by a mtgee., to whom O. had mortgaged 
one of the ae\ised estates, & the estate was sold 
in this latter suit ; — Held : A. liad not, by obtain- 
ing a personal decree against C., lost her rights as 
a creditor against the assets of B., dc her claim 
against the surplus proceeds of the sale in the 
mtgor.’s suit had priority over that of a judgment 


PART IV. SECT. 8, SUB-SECT. S.— E. 

I. Mortgage eUAt — Prr/erreti to 
Bimple contract debt.] — la payment of 
debts, a mtse., not due» must U« pre* 
ferred before elmple oontraot debts, A 

S ltf. may show that simple contract 
•bts have boon first paid, under the 


replication of assets in hand when 
aetion brought. & need not reply 
specially. — Forsyth r. Johxstok 
(1811), 8 Out. Dl«r. 2747.— CAN. 

a. Kjrtcuior traMferee of mortgage 
— To Beovre principai ^ further adva$teeB 
— Pnifinenl of debt due by teftator — After 


odminiBtration judgment.] — The trans- 
feree of a mortsace made to secum 
present indebtedness and future ad- 
vanocs became, on the death of the 
mortfragor, the executor of the latter, 
A a party to a suit to administer the 
mortgagor's estate. After the date 
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creditor of O., though the judgment was prior in 
time to the decree in A/s suit. — Db Sorbein v. 
Bland, Tritton v. Bland, Cunlipfe v. Bland 
(1868), 2 De G. & J. 158 ; 31 L. T. O. S. 140 ; 4 
Jur. N. S. 959 ; 44 K. K. 948, L. JJ. 

4224. Effect of creditor attaching assets of 
deceased.] — creditor who after his debtor’s 
death, obtains an attachment in the Lord Mayor's 
Ct., against part of tlie assets, gains no priority 
over the fund attached as against the other cn^ditore 
of deceased. — Bedhead r. Welton (1801), 29 
Beav. 621 ; 30 L. J. Ch. 577 ; 4 L. T. 230 ; 9 
W. R. 473 ; 54 E. R. 730. 

Annotations: — FoUd. Banifathcp r. Barrow, Barrow, 
Pago & Draper (1877). 37 li. T. ; Bovy r. Bo\oll 
(1880). 14 Cb. D 234. 

F, Voluuiary Bonds. 

See^ generally t Mayor’s Ooukt, 1.k»nih>x. 

4225. When preferred to other debts.]— The 
husband before marriage gave a bond to leave his 
wife £1,500 if she survived ; they marrit*d, A he 
died in debt to others, A made ho provision for 
her: — Held: this bond should be satisfied before 
other creditt»r8 . — Hodgkin v, Bbac'kman (1075), 
(’as. temp. Finch, 232 ; 23 E. U. 128. 

4226. Effect of assignment for value.] -- 

Power of Appointint'iit over a sum of money, (<> 
Ih‘ raised under a trust U*rm, execut<‘d in favour 
of v<»lunttHi-s, is ussehs for creditors. Hut the 
equity of a purcluiser from a party, taking under 
a voluntary deed of appointment, wiis prefc*rrtul 
to that of general credit <»rs, having no specific 
charge. — C iEOBGK i\ Miliiankk (1803), 9 \'es. 190 ; 
32 E. U. 575, ].. F. 

AnnitiaiionH Consd. Duiiboiiy r. (kx kbtiiii (1810), 1 
Mcr. Apld. Ihmlditeh r. Wnlliuv (1838), fi (H. A Eiii. 

(i'Jl* ; .AldboniuKh r. Tryo (184U). 7 Cl. A Flu. 437 ; 
Paynii v. Mortimer (IKAU), 4 l)e O. A' J. 447. Consd. 
llalifa.\ Joint .Stock Banking (3o. r. (jlodbill. ilKOl) 1 
Ch. 31 . Be!d. SkfclcB r. Shvarly (1837), 3 My. A (Y. 112 ; 
tnarkc r. WiUott (1872), L. U. 7 Kxch. 313; Judd r. 
(Jn*en (187.')). 4,') L. J. Ch. 108; He Willluriw & I'arry’M 
Contnwt (1805), 72 L. T. ; Cloiitte r, .SUm^y, 1101 1 ) 
i Ch. 18 ; ilarrodti r. Stant.ori. [1023J 1 K. B. .')10. 

4227. Of equitable Interest In money 

payable under bond.]— The assignee for value of 
an equitable interest in tli(» money payable under 
a voluntary bond ; — Held : entitled to rank as a 
specialty creditor for value against the assets of 
the obligor. — Payne r, Murtimek (1859), 4 He G. 
A J. 4 17 ; 28 L. J. Ch. 710 ; 33 L. T. O. S. 293 ; 5 
.fur. N. S. 749 ; 7 W. R. 040 ; 45 E. K. J73, L. JJ. 
Annotations : — CoDSd. Halifax Joint Stock Banking Ckt. r. 

(iledbUl. 1 1 89 111 Ch. 31 ; 7^ WlUiamM & Parrj’H Contract 
(IHUrO, 72 L. T. 809. 

4228. .]— In the administration of assets 

a voluntary bond is to be preferred to inUtrest 
upon debts not by law carrying int4*re8t . (J auiiakd 
r. Dinokbe.n (ix)RD) (1840), 5 Hare, 213; 15 

L. J. (?h. 439 ; 7 L. T. O. H. 338 ; 10 Jur. 772 ; 
07 K. R. 891. 

- — Priority over legacies.] —See Xos. 4233- 
4240, post. 

4229. Priority over legal expenses.] — The 

paymient of the expenses of the reconveyance of 
mortgaged premist^s to the real representative, 
dE of the costs of an ejectment to rt^covirr the mort- 
gaged premises, ought to be postponed to the claim 
of an annuity creditor by voluntary deed. — 
Edwards r. Edwards (1834), 2 Cr. A M. 012 ; 4 
Tyr. 438 ; 3 L. J. Ex. 204 ; 149 E. R. 905. 

4230. Priority over promissory note with- 

out consideration.] — The payee of a promissory 
note given without consideration is not, even in 


the administration of a solvent estate, in the 
same position as the payee of a voluntary bond, 
so as to be entitled to claim against the estate 
after creditors for value. A lunatic, while sane, 
had given a promissory note for £50,000, payable 
in instalments of £5,000 each, in discharge of what 
he considered was a moral obligation, A had 
paid three of such inst^alments. Upon a claim 
maile against his esUite, which was a very large 
one, after he had Ih'cu found lunatic, by tlie 
holder of the note for th<* sum of £35,000, being 
the amount of the unpaid instalments tliereon, to 
which claim the next of kin conseiiUMl : //<7d .* 

I although, as the gift was voluntary, the payee 
u»f the note was not entitled to claim as a creditor 
I against the lunatic's estate, the ct. in the exercise 
of its discr(dion would order tlie payin<*nt to be 
made thereout, by way of bounty A as in discharge 
of a debt of honour on tlu^ part of the lunatic, 
which, under tlie circuiust().nces, it. ought to 
recognise. 7iV Wiutakkh (a person of pnsound 
MIND) (1889), 42 (3i. H. 119; 58 L. J. V\u 487 ; 
(U 1.. T. 192 ; 37 W. H. 973 ; 5 T. L. U. 421, (b .A. 

4231. When postponed to other debts To debt 
of record.) - RKUHiNtrroN r. Evans, No. 1 179,<odc. 

4232. - - To specialty debts.) IIkdf4>rd r. 
(iinsoN (1713), 9 Mod. Hep. 412; 8.S E. It. 511, 
L. (’. 

4233. To simple contract debts -Real 

debts.) -A voluntary bond shall n<it he paid in a 
eourst' of administration, h(» ns to take plaec 
real debts, though by simple etmtract ; hut sueli 
voluntary bond shall he paid hefor<^ legacdes. 
Jones r. Howei.r (1712), 1 E(|. Uas. Abr. 81 ; 21 
E. U. 899, L. (’. 

AntUitoHonn : Reid. Rt .lfonl r. (ilhNoii (1713). 9 Moil. Itop. 

412; lUouiit r. Donglit v (17 17). 3 At.k. 481 ; Whitaker r. 

Wright (1843), 2 IIuiv, 310 ; JelTrleH r. AlexHUtliT (18(10), 

8 11. h. i'liH. .'lOI. 

4234. .! Where a voluntary bond 
is given by the ]ujH(>and U* trustA-es for his wife's 
benelit, ii et. of ecjuity will postpone sueh bond 
fweii to «1< hts on KImph^ eontraet, hut. will admit 
it Hi he paid before legacies. WlI.l.IAMs v. SAWYER. 
(1730), Kel. W. 9 ; 25 E. U. 499. 

4235. -- .] JlEOFouD r. (liiisoN (1713), 

9 Mod. Hop. 412 ; 88 E. U. 511, L. U. 

4236. ~ .) ’I’estaHir luul given a 

voluntary bond. Hill tlhsl for the nayment of it. 
Payment was ordered, hut not till aftiu* all the 
dcdit.M of Histator for valuable con.siderations weio 

f mid ; A then t^i he. paid in prehu’eiice to the 
egtttees. -Saunders c. G raves (1743), 1 Hick. 
93 ; 21 E. K. 293. 

4237. .]* GrediHirs by voluntary con- 

tract have right to truirshal thcj assiits cif a testator 
as against h^gatees A dt^viMn s, hut not as against 
creditors for value ; A tinjrefore, wln^re tin? permmal 
estate has been exhausted by mtgees. A sfieciall y 
creditors for value, the voluntary crediHun havf^ 
a right to stand in their place against the real 
esiaH^s. - Ijimah r, WuioiiT (1833), 2 My. A K. 
769 ; 3 L. J. Ch. 98 ; 39 E. U. 1138. 

Annotatii*n» : — Apld. Monw v. TiWJktT (181(1), ;» Ilare, 79 
Be!d. Watmm v. Parker (1843). G Bmv. 28.1. Jfenid. 
Nortbeu V. (18i)9). 4 Drew. 087. 

4238. PromlMory note.J -In an 

administration suit a voluntary bond is tn^aUnl, 
not according to its legal force as a specialty deb(>, 
nor even as eciual to a simple contract debt for 
valuable consicleration, but os payable in priority 
of any h^gacy ; A this principle would si5em to 


of tbs lodgment for admlnlstmtion the 
executor waa oompeUed to pax. uuder 
a guarantee, a debt due by tbe deceased 
mortgagor, A tbereupoo olaiiiied to 
rank aa a oeeunrd creditor agaimt the 


laodN comprised in tbe mortgage under 
tbe aaid mortgage, A tbe tranufer 
tberoof to him Tfeld .* aiHrmlng the 
decision of Barton, J.. that, notwith- 
standing the iwyineut liaVlng been 


made subject to the judgment for od* 
tain iMt ration, the executor was entitled 
to rank as a secured crodJior in respect 
of the sum so psld by him. — Q anson 
V . Oasnok, {19001 1 1. 11. 47.— IR. 
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Sect, 2. — Payment of dd>la preeentty due ; Sub-aecl, 
3, F., a.. H. & 1. ; m'l-secl. 4, A . (a) <fc (ft).] 
apply as much to a promissory note by which 
testator had voluntarily bound liimsclf as to the 
voluntary obligation by bond. — Dawson t>. 
Keauton (1856), 3 Sm. A G. 186; 25 1.. .1. Ch. 
166; 26 L. T. O. H. 256; 2 Jur. N. 8. 113; 4 
W. K. 222 ; 65 E. 11. 617. 

JnnotaHon Re Whitaker (1889), 4 2 Ch. D. 119. 

4239. .] — A. executed a voluntary 

Kottlement of perBorxal property, upon trust after 
his death to pay thcireout his debts, & also any 
le^?a<des or sums of money, not exceeding in the 
wholes the sum of £400, wliich the settlor by will, 
or by any writing signed by him, should direct, 
4S: subject thereto, upon trust for B. A. subse- 
(luently, & with int(jnt to defeat the settlement, 
(‘xecuted voluntary bonds for sums exceeding 
£400 : — Held : the bonds constitut(id debts within 
the meaning of the settlement, & w(}i*e payable, in 
the administration of assets, after simple contract 
debts for value.- Maukwjsi,l v. Maiikwejx, 
Mark WELL v, (1804), 81 Beav. 12; 

li. .1. Ch. 55 ; 10 It. T. 884 ; 10 .lur. N. S. 810 ; 12 
W. H. 1005 ; 55 K. It. 585. 

4240. Position of volunteer under contract.] 

- A mc‘rc voluntary charge on an equitable 
reversionary iritonjst, although coupled with 
covenants for payment & f urther assurance, cannot 
bci h(ild (‘quivahmt to an assignment pro iardo so 
as to give the volunteer claiming thereunder 
priority /is /igainst cu’cjditors for v/ilue.- - Kc 
lilK’AN (KAUI.), HAHDINOK V. COHOKN (1800), 45 
Cli. 1). 470 ; 00 h. ,1. Ch. 40 ; 08 L. T. 588 ; 89 
W. It. 00. 

a, Jhhis due by Deceased as Ocerseer of J*oor, 

See J*oor Itelief Act , 1748 (c. 88), s. 8. ; 
ijenerally, Boon IjAW. 

4241. What debts -Poor rates.] ~AV Booth, 
Fikhkr r. SIIIHLKY, 11870] W. N. 108. 

//. Dehis due by Deceased as Officer of Friendly 
Society . 

See BANKHUPTrY, Vol. l\^, pp. 471 478, Nos. 
4250-4271 ; Fihenuly So/ iictiks. 

7, Debts due by Deceased as Officer of Sacinffs Hank. 

See Trustee Savings Bank Act, 1808 (c. 87), 
s. 14 ; Savings Banks Act, 1801 (c. 21), s. 18. 

4242. Priority over other debts owing by ofllcer.] 

-Under Savings Bank Act, 1888 (c. 14), s. 28. the 

ct. will, on petition, order payinc>nt of a debt due 
to a savings b/uik, from the t l•e/^suI'er of such 
savings bank, out of the llret moneys to be received, 
bi»fore any r<»port made, in a suit for the ailmitiis> 
t ration of tin* estate of such treasurer; but the 
ct.. will not make any order for tlie pa>nnent of 
the costs of the petition. - 11 ATOii r. LkV: (1841), 
10 B. J. Ch. 228. 

4243. .1 — Thompson r, Howarth (1851), 

17 B. T. O. 8. 108. 

4244. Administration of Insolvent estate.] — 

The actuary of a savings bank died insolvent, 
owing the nank money nreived in his capacity 
of ai;tuary. In an action in the Ch. Div. for the 
administration of the actuary’s estate : — Held : 


the bank would be entitled to priority by Trustee 
Savings Banks Act, 1863 (c, 87), s. 14, but Bkpey. 
Act, 1883 (c. 52), s. 40, took away the right to 
such priority in bkpey. proceedings . — Be Wil- 
liams, JoNE« V. Williams (1887), 36 Ch. D. 573 ; 
67 B. J. Ch. 264 ; 57 I.. T. 756 ; 36 W. R. 34 ; 
3 T. L. R. 805. 

In bankruptcy proceedings.] — tSee Bankruptcy, 
Vol. IV., pp. 478, 474, Nos. 4272-4270. 


Sirn-sECT. i. — Debts not recoverable at J^aw. 

A. Debts barred by Statutes of Limitation. 

(a) Right to Pay. 

4245. General rule.] — (1) Where one of two 
joint exors. was applied to for payment of a debt 
of his testator, who had been dead twenty years, 
At as against whom the debt was barred by Stat. 
Bimitations, & said, “ I believe the debt is a just 
one, k. has never been paid. I should be happy 
to serve you in the matter if I could, but I cannot 
do anything witliout the consent of testator’s 
family.” In an action against both the exors. : — 
Held : there was no siicli acknowledgment of the 
debt, as took tlie c/ise out of Stat. Bimitations, as 
ag/iinst them, there being no promise, exi>ress or 
implied, to pay tlie debt. 

(2) An exor. is not justified in waiving a legal 
defence, to a claim made against the estate, & if 
lie voluntarily pay a debt, which is Viarred by Stat. 
Bimitations, he cannot charge it against those 
who are interested in testator’s propi‘rty. — 
JVl‘CiTLLO(Ti V. Dawks (1820), 9 Dow. A: Hy. K. B. 
40 ; 5 Ji. J. O. S. K. B. 50. 

AnnoUiiiojiH : — As to (1) Befd. Scholoy r. Walton (1844), 12 

M. &W. .'ilO; BrlgrtCH r. Wilson (1 lie ii. M. &G. 12 : 

Re Macdonald, Dick v. Fraser, 118971 2 (’li. 181. Am to (’J) 

Dbtd. Hill r. Walker (1858), 4 K. & J. 10(1. N.P. Midgley 

r. Mldgley, 118921 3 Ch. 282. Reid. Re Kownson. Field 

r. White (1885), 29 Ch. D. 358. 

4246. .) — An exor. may pay as debt proved 

to Im‘ justly duo by his testator, although barred 
hy Stat. Bimitations ; k on the same principle 
may have* a right to retain his own just debt, 
although barred by the statute. 

Semble : the exor.’s right to retain for his own 
debt may he a8.sert-ed, not only after the assets 
have been }>aid by him into cl,, but at any time 
hefon* the distribution of the estate. — S tahl- 
Hc’iiMiDT r. Brrrr (1858), 1 Sm. k (B 415 ; i Kq. 
Hep. 407 ; 21 1.. T. O. S. 208 ; 05 K. li. 182. 

FoUd. Hill r. Walker (1858), 4 K. A: J. 1«0. 

Raid. (,'oombH r. ( 18 G 0 ), L. H. 1 I*. A: D. 288 ; 

Tivvor ilutehiiiH, 11890] 1 Ch. 841 ; Re lihoades, Kx jt. 

UhoadoH, [1899] 1 Q. B. 905. 

4247. Insufficiency of personal estate 

immaterial.] — An exor. may, in the exercise of his 
disendion, pay a debt barred by Stat. Bimitations, 
notwithst/inding that the personal estate of 
test^itor is insultlcient ; k he will be allowed the 
payment as against the devisees of real estate, 
upon which other debts are in consequence thrown. 
— l^wis r. Rumney (1867), L. R. 4 Eq. 451 ; 82 
J. l\ 19. 

4248. Judicial declaration that debt statute- 

barred.] — Although it has been established as a 
general rule that an exor. may pay a debt barred 
by Stat. Bimitations without being guilty of a 
dm^astavit, he may not pay such a debt after it has 


PART IV. SECT. 8, SUB-SECT. 4.— 
A. (a). 

4846 I. Oeneral nilr.h— An exor. inuy 
pay a debt luatly due by hla tcatator, 
ibovurb barred by Ibo Stat. Limitations. 
^ will in equity be allowed credit for 


snob payment. — Tillaiccha.kd Hindu - 
MAL V. Tilamal Sudauam (1873), 10 
Bom. 206.— IND. 

4845 U. .1 — Exors. or adminifitra* 

tors may retain for debts barred by 
Stat. Limitations thougb it is set up 
by legatees or iivxt of kin.-- C li nix »n 


r. Bbophy (1847), 10 I. Kq. K, 139.— 

IR. 

b. Inierrmtian of righU of Ibird 
, last will of II. ■- : 

certsdn land to bis son J ., charged with 
1 a legacy bequeathed to two daughters, 
i in the event of land directed !«• be Mila 
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t>eeii judicially declared by a ct. of competent 
jurisdiction that it is barred by the statute. 

Qu, : whether an exor. may pay a debt l^rred 
by the statute against the declared wish of his 
co-exor. 

If an action is brouglit agaitist sevenU exors. 
for the recovery of a debt due to testator & they 
plead different inconsistent pleas, that plea is to 
be enforced by the ct. which is most for tlie benefit 
of the estate. An administration summons was 
taken out by an alleged creditor against two exors.. 
S. A: M. S. filed an aflidavit stating that the debt 
was owing, ^ that he \vas willing to jiay it. M., 
who was also general legat<‘e, filed an* afildavit 
pleading Stat. Limitations. Tin* judge decidetl 
that the debt was barred by tlu* st^itute. A: dis- 
missed the summons. S. then, by the advice of 
his solr., notwithstanding this judgment, paid the 
debt out of the assets t<» the solr.. who pai<l it to 
the creditor. In an action by M. again.st S.. the 
creditor. A: the solr. : — Hcid : S. ('taninitted a 
(ievaMaiut by jiayment of the debt. A: S., the 
creditor. A: the solr. were liable to repay the 
nioiiev to testator’s estate . — He Miixn.KY, .Mumjt.ky 
c. Mid(jij:y. [IMKIJ :i t'h. 2S2 : (\2 i.. .1. t'h. : 
fill L. T. 2\l ; 41 W. 11. ; P T. I.. 11. ; 

:{7 Sol. Jo. filH ; 2 U. otn. (’. A. 

Anrutiations : — Reid, nudtfctt r. (ISU.'iJ 1 (’li. 202 : 

Trevor v. lIutohitiH, (1K1K»J I Ch. Hli ; Jir Mardoimltl, 

Jfick r. PruMT (1SU7), 70 L. T. 7i:i. 

4249. Judgment recovered in respect of debt 

barred by lapse of time Right of representative to 
be allowed payment of debt.^ Kxoi-s. had con- 
fess(*d jmlgiueiit in an action brought against 
them t^) rec(jver a debt barred by hipsc* of time A: 
had ])aid the* debt. In an administration suit : 
/[(Id : lliey w<*re entitled to b(‘ allowed sucli pay- 
ment. hV^FKICKU's ICSTATK. IITNTKK V. Ib'KXTKK 
(IvSrd), ddiff. LMl ; ;n L. .I. Ch. T. Hi; 

(Wi K. 11. dSS. 

.1 iiiintafioit Refd. lit Lacy, Ibiwurd v. LiKldfout (llddi), 

.'■>1 S<d. Jo. r»7. 

{()) Sctlinfj ujf Slitluten (*f Liniilalittn (iflvr Order 
for AdniiniHlraiUm. 

4250. By beneficiary— Failure of representative 
to set up statute.] — If a man devises all the rest A 
re.siduc of his perstmal <*state, after debts K 
legacies paid, to J. A: several of tJie creditors are 
barred by Stat. limitations, who, notwithstanding, 
bring actions against tin; exor.. A: be refuses t4> 
])leaci the statub*, yet Equity will not, in favour 
of J. to whom the surplus is devised, er»rnp<d tlie 
exor. to plead the stat ut <*.--( ’ASTl.PrroN (Jx>Kl>) r. 
Eanshaw' (IxjKD) (JtjPO), 1 K(|. (’as. Ahr. 1105; 
2 Eq. (’/IS. Ahr. 254 ; Free. Ch. 00; 21 E. II. lOfii. 
JuN/da/iortN Expld. Shewen r. Vaiidcrhoitit (IH3I), 1 

JtiisN. Si. M. :U7. Beld. Itc WcutiAiu. Hunt r. Wcnitaiu. 

11892] :j c'h. ;>y. 

4251. .] — Under the coiimion decree 

in an adininislration suit, a creditor applied to 
pi-ove a debt which was barrt-d by lapse; of time, 
A: the cxoi-s. refusing to interfere, pltf., a residuary 
legatee, insisted on setting up the objection of the 
statute*: — Held: it was competent fur pltf., or 
any other party interested in the fund, Uj take 
advantage of the statute b<;forc the raasU;r, not- 
withstanding the refusal of the exors. — S hkwkn r. 
Vandehuorst (1831), 1 UuHS. M. 317 ; 1 U. ,1. 
Ch. 107 ; 30 K. K. 134. 

jinnoiaiiarui : — Consd. FuU#*r r. Iit*dinan (No. 2) (Ih;>9>. 20 

Bear. 611. Ajpld. PblUiiMi r. Bi-aJ (No. 2; (1S03>. 32 


Bear. 26. R«M. Boeohing r. Morpbeti (1850), 8 Hare, 
129 ; Briggs r. WiUton (1858), 5 Do 0. M. & U. 12 ; Troror 
r. Hutchins, 11800] 1 Ch. 844 ; Jie FkM^twood & District 
Blootrio Light ^ Power Syndicate, [1915] 1 Ch. 486. 
Montd. Tomlin r. Tomlin (1811), 1 Haro, 236. 

4252. .] — (1) Whore an indorsement 

on a promissory note of payment of interi>st, made 
by the authority of a ilect»ased holder, apponm to 
have been made after Stat. Limitations had run, 
it is not evidence to exclude the operation of tin; 
stat ute. 

(2) Wheiv Slat. Limitations Imd run against n 
debt, duo from a tesl^itur before his death, At tin? 
exor. wi*oU* thus Li the er<*ditor : ” 'Pht^ lei|:atees 
object t-o my paying tlie claim though 1 think it 
just” ; A: “ 1 not only do not dispute tlie claim, 
but admit it. thinking it just, but am compelled 
to refus<‘ payment without «n oixh'r of the ct.” : 
Held : the J(*bt was not revived. A: the real estate 
could not be subject t‘d to it by any act of the 
d4‘vise€»s in trust, tliougb they w<*re also exoi’s. 

(3) Wlieri* an t‘Xor. (lot‘s in>1 set up Stat. Limita- 
tions on a creditor’s administration suiunions, the 
residuary h*giitees i'amiot set it- up against, pltf. 
JlHKJOs V. WilxoN (1851), 5 I)(* (J. M. A' <«. 12 ; 
2 Eq. Uvp. 153 ; 23 U. T. i). S. I3fi ; 13 E. It. 772, 
I.. ,1.1. 

Atnutteifiitnit : As U* (1) Refd. 'la.xlor r. WJIliuin, Wilhiiiii 
i‘. Taylor (1S7(J), 21 W. I(. 87 7 : NowhfmhI r. 

(IKS.'O. 29 Ch. I». HH2. to Cb Refd. r. IUmIiuhii 

(No. 2)(I8.»9), 29 Hi-av, (}| » . Hr Lucy. Jlowunl r. IJghtfoot 
(1907), 76 1.. J. Ch. :il0. (/rionillu, Mentd. Coope r. 
(‘ivHHWoIl ( IM9(»). li. I{. 2 8i|. 10(1. 

4253. -- .] A testator devised two 

e.states, oni; to pltf., his exor., (‘harg/al with the 
luiynx'nl of debts, tin* other to deft . un«'neuinl>er(‘d. 
Tin* exor. was a creditor of testator. IMtf., as 
such exor., had applied all l.eHta(^»r’s personal 
ii.ssets in tlm satlsf/u’tion of om* specialty debt. 
He n(‘\t sold the t‘slat(* deviseil to liiinst'lf, A: (*x- 
tK'tided all t he proc(*eds in payment <d oth<U’ debts : 
hut did n(;t ri'tain )»is own o)it of lli(*se. 'riiere 
WHS still a defleiency, A: he then sought, to have 
deft.'s estate sold uihI/t 3 At 1 Will. I, e. 1 01, A 
pres<*nled a p(‘tition praying a deel/init io/i that 
In* might' be entitl(*d to retain out of tin* proeeetls 
of the sale of this (‘stat-e, the ainovint of his di*hl. 
I’art of his <|ebt wits barred by Stat . Limit/it ion*) 
at the death »)f tcst.alor : Held : deft., the devisei' 
(if the estate sought to In- sold undei* 3 A I Will. I, 
c. 101. might set up Stat. 1 Jiiiitat ions in opposition 
L> pltf.’s dehl. Dkino r. ( tKKKTiiAM (1853), I 
Eq. Hep. 142; 23 L. J. Ch. 150; 22 L. T. O. S. 
10 ; I W. H. 528. 

4254. .; l''oKI)IfAM /'. Wai.i.ih, No. 

4283, jfOHl. 

4255. .! "(I) 'Phe aeknowleclgmerit- 

provided fur by (’ivil J*rocedure Act, 183.’l (c. 42), 
H. 5, in order to 1/ike n sjieciulty debt out of tin* 
operation of th/it statuL*, need not la; uuide by tin* 
persori cdiargeable U# the p(*rMon cntitl(*d, or /vmoiint. 
U> a promise to i>/iy -Held: therefore, an ad- 
niiMHion of /i borni d/Jil, contaiinrd in tin; answer 
of the exors. ui the obligor in a suit to which 
the obligee w/is not a pai*ty, W'os sufllcient to 
take the bond debt out of the, ojieraticjii of th/it 
statute. 

(2) A n^siduary h;gatee may set up Stat. 
Limitations as against cnalii-ors in an administra- 
tion suit, tinjugh the i^xors. do not take the 
objection. — M<. h>die r. Ha.nmhteii (1859), 4 

Iirew. 432 ; 28 L. J. Cb. 881 ; 32 L. T. O. S. 37« ; 


to rsiM* moni-y for paynicnt of tis* 
legacy not proving sufUcietit for tbat 
purpcNK*. The prod'eds of tbe land 
when sold were* iiumlllcicDt to pay the 
legacy in fnll, J** who waa Iim; exor. 
of the will, heforo making up the 


. deficieucy. made an aaatgnment under 
; the provhlona of the AiMignmenta Act 
j to Jh., 6c aubaequeuUy applied in the 
CT. of Prohate for an order to sell land 
I for the purpose of paying the halanr*e 
' of the legacy : — Held : there being 


jneniy a eliarge upon the ahare of tlie 
cNtate given to J., tc no payment 
within 2(i yearn, the legatees were 
barred from reaortliig to tlie land In 
tinmiUm. Hr. llUNcriMAN's Estate 
38 N. 8. It. 89.— CAM. 
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Sed, 2. — Payment of debts presently dm: Sub-sect. 
4,^. (6)<fc(c) i.] 

5 Jur. N. S. 402 ; 7 W. R. 278, 318 ; 02 E. R. 
160. 

Annotations: — As to (1) Re!d. GopcekiHhon Goshamee v. 
Brindahunchimdcr Sircar Chowdhry (1869), 13 Moo. Ind. 
App. 37. As to (2) Befd. Fuller v. llcdman (No. 2) 
(1869). 26 Beav. 614 ; Trevor v. Hutchins, (1896) 1 Ch. 
844. UcMcrally, Mentd. Lucas v. Dixon ( 1 889 ), 6 8 L. J . Q.B. 
161 ; lie Lacey, Howard v. Lightfoot, [1907] 1 Cb. 330. 

4256. By creditor — Against debt on which decree 
for administration founded.] — In taking the ac- 
(jounts in an administration suit, any creditor 
may object tiiat another creditor’s debt is barred 
by 8tat. limitations. Semble : such an objection 
cannot be taken to pltf.’s debt, which is the 
foundation of the decree. — F ullek v. Redman 
(N o. 2) (18.59), 20 Beav. 014 ; 53 K. R. 1035. 
Annotations : — Consd. Fox v. Garrett, Miles v. Fox (No. 1) 

(1860), 28 Beav. 16. Reid. Itc Lacy, Howard v. Lightfoot 
(1906), 61 Sol. Jo. 67. 

4257. .] — Where an exor. has not in 

the phiadings set uj) Htat. limitations against 
pltf.’s claim, it is not competent for a creditor to 
<lo so at ciuimbers aftfir the decree. — A dams v . 
Walleh (1800), 35 J. Ch. 727 ; 14 L. T. 727 ; 
14 W. R. 789. 

4258. By court — On behalf of absent bene- 
fleiary— Failure of representative & other bene- 
ficiaries to set up statute.] — After decree in an 
administration suit, the ct. is not bound, on behalf 
of an absent part/y beneficially inUiresU^d in the 
est-at(*, to disallow claims against the (estate barred 
by Htai.. i imitations, if the personal n^prescintative, 

such of the ])eraon8 beneficially int<*rest.(ed as 
a.r<) jiartie^s to the suit or have come in under the 
d(*cr(us do not set up the- statute,-— /ic Alston, 
Alston v. Tuolloi’E (1800), l>. R. 2 Eq. 205 ; 
35 Beav. 400 ; 35 .1. (Jh. 810 ; 11 i.. T. 451 ; 14 

W. R.. 722 ; 55 E. R. 970. 

Anuotatum Reid, lie Wcnhaui, Hunt- r. Wenham, 118921 
3 Oil. 69. 

4259. On originating summons.] - Upon the 
hearing of an originating summons talo n out by 
the exor., under R. S. C., Ord. 55, r. 3, to deUTinine 
whetlier a <left.’ is a cnaiitor or not, it is comf»etent 
for the residuary legatee, also a d<*ft., t-t) set up 
the objection of Hint. Limit-id ions, notwithstanding 
the ndusal of t lie (*xor. to interfere. /iV Wenham, 
llHNT V. Wenham, 11892J 3 Cli. 59 ; 01 L. .1. Ch. 
505 ; 07 J., T. OIS ; 4() W. R. 030 ; 30 Sol. ,lo. 
510. 

AnnoUitions 'RM. Hntlg<*t( r. Budgett, 118961 1 Ch. 202 : 
Tnwor v. Uut-chiuH, I1896J 1 (Ui. 844 ; Jif FhH'twtiod it 
DiKtrlct- Klcclrif Light i\nM‘r {Symlicutt, II916J 1 Ch. 
486. 

4260. On further consideration of action.] - 

J\e Col?( IIMAN, CUUd.YEU r. CoUtTIMAN (1915), 139 
L. T. .Jo. 158. 

(c) KcvjtiiKj Debt Alive. 
i. Ity Avknowh'dgtm ul or J*roiaisc. 

ScCt ifcncrally. Limitation of Actions. 

4261. By deceased -In will.] - Debts, though 
beyond Stat. J dmiUd ions, c^nleivd to be paid, 
because diiXHded to be paid by will.- 11aij«;tici> r. 
Lrm.K (1632), Toth. 53 ; 21 E. R. 121. 

4262. .] — ’JVstator by his will de- 

clared (hat ono-flftli of the n^sidue of his persoinU 
estate should be divided amongst cert^un of his 
cieditors named in a schedule to his will. The 


schedule contained both the names of the creditors, 
A; the debts due to them respectively : — Held : the 
direction so given for payment of these debts 
prevented the operation of Stat. Limitations. — 
Williamson v. Naylor (1838), 3 Y. & C. Ex. 208 ; 
160 E. R. 070. 

Annotations :—ToM. Philips v. Philips (1844), 3 Hare, 281. 
Refd. Tumor v. Martin D857), 7 Do Q. M. & G. 429. 
Mentd. Courtenay v. WilllamB (1844), 3 Hare, 539 ; Wild 
V. Banning (1866), L. K. 2 Eq. 677 ; Ashley v. Ashley 
(1877), 4 Ch. D. 757 ; Stevens v. King, [1904] 2 Ch. 30 ; 
WUson V. Church (1911), 106 L. T. 31. 

4263. .] — Testator gave the residue 

of his estate to trustees, upon tinst, to divide the 
same amongst the several persons who were his 
creditors at the time he executed a certain con- 
veyance for their benefit, their exors. & administra- 
tors, such payment A provision to be made to A 
amongst such persons respectively, their respective 
exors. or administrators, ratably A in proportion 
to the quantum or amount of the original debt or 
debts due from him to such person or persons 
respectively ; A if any person or persons claiming 
under such bequest should not give notice of such 
claim to the trustees within two years of testator’s 
decease, such share or shares of the residue to go 
to certain residuary legatees. Semble : the will 
must be read as, to some extent, directing payment 
of debts. 

Testator acknowledged the existence of the 
original debts : he does not suggest, nor is it 
suggest()d as a fact, that tlie debts had been ex- 
tinguished at the date of the will ; A in tliis case, 
as in Williamson v. Naylor ^ No. 4202, anfc, he 
din^cis his trustees to pay A divide an indefinite 
residue amongst the creditors ratably, A in pro- 
])ortion t-o the amount of their original debts. 
This alone I should have thought sufiicient 
(WiGitAM, V.-O.). — Philips v. IhiiLiPS (1814), 3 
Bare, 281 ; 13 L. J. Ch. 445 ; 07 E. R. 388. 
Annotations : — Consd. Smith r. Thorne (1852), 18 Q. B. 134 . 
Retd. StevouB V. King, 11904] 2 Ch. 30. Montd. Buck- 
iuuhUt r. UuKHuU (1861), 10 C. B. N. S. 745 ; Chasiuiion^ 
1 *. Turuor 0 875), L. H. 10 Q. B. 500 ; Irnnhcr r. HahBRid 
0903), 20 T. L. U. 31 ; Spoucer r. Hemincrdo, [1922] 
2 A. C. 607. 

4264. In letter written in deceased’s life- 

time.] — A. Imving cun ployed B. fis his solr. A agent 
for some yeai's, on Apr. 23, 1813, wrote to him a 
I<‘tU*r in thcTso word.s : “I have for a length of 
lime been in expectation of receiving the account 
of wluitever I may stand indebted to you, let me 
again request you will oblige me with it, that 
everything may be settled.” A. died on Aug. 27, 
ISM, having made his will, by which he devised 
his real A personal estates, in trust for sale, A 
dirc»eU*d his trustc'os t-o stand possessed of the 
monies t-o arise by the* sale thercjof, after paying 
his debts, A the charges A expenses attending liis 
will, upon tlie trusts therein mentioned. B., 
shortly after A.’s death, delivered his bill, the last, 
item of which, was on Aug. 19, 1808, A on Nov. 18, 
1820, he filed his bill on btdialf of himself A the 
other erc^ditors of testator : — Held : the debt W'as 
taken out of St-at. lAmitaiions by testator’s letter 
of Apr. 23, 1813, A W’as continued to be kept out 
of that statute by the devise in testator’s wdll. — 
Rendeix r. Carpenter (1828), 2 Y. A J. 484 ; 14 
E. R, 1009. 

.iiifiofatiaa ; -Diitd, Jones r. Mcares (1848), 10 L. T. O. S* 
391. 


PART IV. SECT. 2. SUB-SECT. 4.— 
A. (0) 1. 

e. By represtniativr — M'hai amounts 
io promise to pay.} — in 1876 
Huppllod goods to doft.*s husband 
8c after tho sppotntDiont of deft, as 
administratrix lo tho (estate of her 


late husband they supplied other 
goods t-o deft, in her Individual 
character. For some time pltfs. fur- 
nished deft, with M^parato accounts of 
the money due by her as administratrix 
Si in her indiriduai charaoter re- 
spcotively. Deft, in her replies asked 
for time A did not deny her liability 


but- did not make au exprees promise 
t-o pay the debt duo by her as adminis- 
tratrix. Afterwards pltfs. sent the 
two olaims in one account not dis* 
tingui^ug the debts due by deft, in 
her two oapaoitles. Deft, in reply 
made gonetal promises to pay hut did 
not Bpectftoal& promise lo pay the 
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4265 . ,] — Testator, whose exons, defts. 

were, had employed pltf. to do work for him, & he 
afterwards wrote to pltf., Send me your account, 
made up to Christmas last ’* : — Held : Stat. 
Limitations w’as barred, — Quincey r. Sharps 
(1876), 1 Ex. D. 72 ; 45 L. J. Q. B. 347 ; 34 L. T. 
495 ; 40J. P.328; 24 W. R. 373. 

Annotations: — ^Mentd. Skeet v. LindHay (1877), 2 Kx. D* 

314 ; Green v. Humphreys (1884), 26 Cb. D. 474 ; Firth 

V, Slingsby (1888). 68 L. T. 481 ; BarUcy Li'es (1805). 

11 T. L. R. 243 ; Kessieoglu e. Balll (1003), 47 Sol. .To. 

738 ; Fettes r. Robertson (1921), 37 T. L. R. 581 ; Spcnccr 

r. Hemmorde, [1922] 2 A. C. 507. 

4266. .] — On July 24, 1882, K. pave a 

promissory note payable on demand for £3,000 
to B. The money was not actually advanced till 
Sept. 8, 1882. The money was intended to buy a 
seat for K. on the New York Stock Exchange, & 
between July 24 & Sept. 8, 1883, K, had gone to 
New York. In 1883, K. returned to England. 
On Apr. 10, 1884, B. died having by his will 
appointed liis exors., & pltf. liis residuary legatee. 
On Nov. 10, 1885, K. wrote to pltf. in the following 
terms : “ The great kindness of your father on 
every occasion, & more especially the money that 
he loaned me to purchase my scat on the New 
York Stock Exchange place me now in your debt. 
. . . I must now leave it entirely to your generosity 
whether you will have me liquidate the loan I Imve 
mentioned on the sale of my seat in New York.** 
K. sold his scat in 1987, & died in Apr. 1888. In 
l)ec. 1888, pltfs. brought this action on the 
promissory note against tlie extrix. of K. to recover 
£3,()U0 & interest: — Held: the letter of Nov. 19, 
1885, was an acknowledgment, of the debt sunicieiit 
to take the case out of Slat. Limitations.- 
IbJCcLErcH (Duke) i\ Ei>kx (1889), 01 It, T. 300 ; 
5 T. \u K, 090. 

4267. Indorsement on negotiable instru* 

ment—Made by authority of deceased.] — B ukkjh r. 

WiljsoN, No. 4252, aide, 

4268. By representative — General rule.]— (1) A. 

devised his real estate, charged witli the pnyment 
of his debts, to B. in fee. In 1811 B. rtnitracUul 
to sell j)art of testator’s real estaitj to C. who was 
immediately let into possession, although the 
purcha.se-mont*y was not paid. In 1812, il sold 
l)art of the estate to I). wh<.> was let into possession 
of that part, but never [laid his pur<’hfi8c*-rnoney. 
B. became bkpt., A in 1814 his assignees tiled a 
bill against the trustees of the will of C, & the 
I>artio.s claiming under liim, H<?eking to establish 
a lien on tlie estate for tht‘ f)urchase-inoney A 
interest ; suits liad previously been institubMl f<»r 
the administration of the e.state8 of A. A C. : — 
Held: the light of the vendor wiuj not barred, a 
letter from t he solr. of the parties representing the 
purchas<T to pltfs. taking the cam- out of the 
operation of Stat. Limitations. 

(2) The pertMin liable to the payment of the 
money means the? i^rson who is equitably entitlc^d 
to the land on which the cliarge is s^^jught Ui be 
lixed (per CUK.). 

(3) The acknowledgment by an exor, will ke<q) 
a debt alive against the parties bencliciaily in- 
terested, A the same principle prevails in the case 
of devisees of real estate in trust for payment of 
debts (per Cm.). — Toft v, Stephenson (1851), 1 
De O. M. A G. 28 ; 21 L. J. Oh. 129 ; 18 L. T. O. H. 
114 ; 15 Jur. 1187 ; 42 E. R. 461. L. JJ. ; si<5se- 


L. JJ. 


proceedings (1854), 5 De G, M. A G. 736, 


Aaaototioas : — As to (2) Befd. Poara r. Lalng (1871), L. II. 
12 Kq, 41 : Adnani v, Sandwioh (1377), 46 L. J. Q. B. 
612. As to (3) Rsfd. Fordham r. Wallis (1853), 1 W. R. 
118. (feneraUut Mentd. Lowin v, WUbuu (1886), 11 App. 
Gas. 639. 


4269. Advertisement of Intention to pay 

debts Justly due.] — Senible : notice in a newspaper 
by a personal w^prescuta-tive, that he will pay all 
debts justly due from his testator, will prevent 
a debt fmm being barred by Stat. IJmitations. — 
Jones r. Scoit (1831), 1 Russ. A M. 255 ; 9 
L. J. O. S. Oh. 262 ; 39 E. R. 98, L. 0. ; on appeal 
sub nom, Scott v, Jones (1838), 4 01. A Ein. 382, 
II. L. 

AmwUitions Reid. KvauH r. Tweedy (1S38), I ikniv. 55 ; 
Frt*ako v. CYauefeldt (1H3S), 3 My. 6: Cr. 499 : Briggi* r. 
WilEon (1853), 17 IWnv. 330 ; OVoiuier r. lioMam (1855), 
5 H. li. ('UH. no ; C’>adbury r. Smith (1869), L. U. 9 Kq. 
37 ; he llrplmni, Ar p. Smith (1884), 14 O- B. B. 394 : 
hr Stophenw, Warbuvton v. Sto]di('iiN (1880). 43 Ch. D. 39 ; 
he BaflH, Trvwby r. BhIIh, 11909] 1 Ch. 791. 


4270. Advertisement for creditors.] ~(1) A 

debt whieli, at the death of a U'stator, is not barred 
by Stat. iiimitaiions, may become so afterwards 
as U) the exors. A It'gaUu's, notwithstanding a 
eluirge by tt*stal-or of his debt^ upon hi.s personal 
<‘8tate ; nor will t-ht* op<’ration t»f thc^ statute b(' 
prevented thougli U'stator, emuieouHly supposing 
part of Ids pt‘rsonal es(.al><* to be real (>Htat(% htis 
HO described it in Jiis will, A eharg(‘d ids clebtH 
upon it. 

(2) An exor.’s adviTl isenifuit to ereditors to 
send in an account of their ebums for examination, 
does not. antount t^o a proiniw* Hullleieni to revive 
the debt already bam*d by Stat-, Limitations. — 
Sco'iT r. Jones (1838), 4 (’1. A Ein. 382 ; 7 E. K. 
117 ; tiuh lunn, .Ione.s r. ScoTr, 7 L. J. (3i. 212, 


li. L. 

Amuttulious A m to (1) Folld. Kvuim r. TwutMly (IH3K), 
1 Heiiv. ,'»!* ; Freiike r. (!miu*fcl«lt. (1838), 3 My. &. (!r. 
499. Distd. HrJRgM r. WIIhod (lH.'i3), 17 lU'iiv. 330. 
Apid. he Hepburn, hr p. Sinltli (IHKn, M Q. li. p. 394. 
Could, he St45pbrnH, N\ iirbnileii r. Mepb»>UH (1889), 
lUi. J). 39. Reid. O’Coiimn' v. limJHtii (lK.''i;.), il. 1^. Caw. 
,,0 ; (.'udbui'y r, .‘^inltb (1809), I,. Jl. 9 E»j. 37 ; he llttJht, 
Trewby BiiIIm, 11909} 1 Cb. 791. ilf urrttllu, Mentd. hr 
Lvon, /'/X p. l(.obiuH<ui (1HI4), 2 T. O. .s. 410; he. 
EliiliiiltKH (1849). 1 1 L. T. O. S. 208. 


4271. Inclusion of debt in Inventory A 

account.] — lu I8;t‘>, A. tiled a erediUu’H bill, 
against the administrator of his ilebtor, founded 
on a debt duo on a promissory noUi but in reHi)eet 
of which no payment of either principal or inUuest 
had been ma<io since 1823, In 1832, tlio ad- 
ministrator, on the citation of a third p<*rsori, 
signed A exhibiUul, in the Eccl<?siitstical C't., an 
inventory A account of tlio late de.btor’s assets 
A debts, in which A.'s dcdA wim entc*red : —Held : 
that entry wiis a sunieient acknowledgment, 
within HtatuLi f»f b'rauds Amendment Act, 1828 


(c. 14), to Like tlie debt out of Wtat . 1 Jriiitations. - 
SJrtlTH V. Rooi.ic (1841), 12 Him. 17 ; 19 1^. J. (?h 


192 ; 59 E. U. 1930. 

AnnotatiimM Hpollan v. Msfcari (18.il), 18 E. T. U. 8. 

300. FoUd. he Kamiett, Juaklim Kumiett (1906), 9.i 
L. T. 755, If.F. lU Beavttu, Uttvh-H, Banks v. Buavari, 


11912) 1 Cb. 196. 

4272 , Inclusion of debt In probate affidavit — 

Debt due by testator to executor.] — ("laim in an 
aclministrativo action for £2,000 lent by a father 
to his son. No payment in respect of capital or 
interest had bii^n made since J89H, so that the 
claim was primd facie statute barred. In 1905 the 


debt due by ber ns admlnhiiiatrix. 
She aliMi paid imall irume on account : — 
Held : there vraa no evidence of a 
promise to pay the debt due by deft, 
as adminlsttatrtx sufficient to meet a 
plaa of 5tat. Llmltatloiis. In order 
to take a debt due by an admiulstrator 


tn her n^preseutative character out of 
the operation of tfae statute then; must 
be an expresw promise in writing to 
pay such debt. An scknowledffnient 
of indebtedness from which in the case 
of a debt due by a pf^rson in bis 
individual ebatader, a promise to pay 


fi same may Ik? implied Is not fuffl* 
riit to prcv4‘nt the operatloii of the 
iiute whent the debt Is due by a per- 
il as administrator. — Fkso r, Moa- 
N < 1883). 4 N. 8. W. h, 11. 93.— AUC. 

I. , 1 — A mere acknow- 

Ignicnt of a delit by an administrator 



360 


Executobs and Administbatobs. 


Sect, 2 . — Payment of dehln 'presently due : Svib'secL 
4, A, jc) i. 

son, 843 exor. of his father’s will, signed the Inland 
Kevenue affidavit for probate in which appeared 
an item of £2,000 stated to have been lent to him 
by his father : — Held : the item in the affidavit 
was an acknowledgment within Statute of Frauds 
Amendment Act, 1828 (c. 14), to take the debt 
out of 8tat. Limitations. — Re Emmett, Jenkins 
V. Em;meit (1000), 95 L. T. 755. 

Annotation : — Consd. lie Boa van, Davies, Banks v. Boavan, 

[1U12] 1 Oh. 1U6. 

4273. .] — A statute-barred debt was 

set out in the schedule of debts of a testator’s 
estate in the Inland lievenue affidavit for probate 
by the exors. : — Held : it w'as not a sufficient 
acknowledgrrujnt within Statute of Frauds Amend- 
ment Act, 1828 (c. 1 4 ), to tak(i tlie debt out of Stat. 
Limitations . — Re JIkavan, Davies, Banks & Co. 
V. Leavan, 11912J 1 Ch. 190; 81 L. J. Ch. Wlii 
105 L. T. 784. 

Annniution : Lloyd v. Oootc &, iiall, llOinj 1 K. B. 

212 . 

4274, “ - — (1) Dtift., a solr., acL^d for 

]»ltf., a widow ill th(? administration of her hus- 
band’s estate, of which she W'as the extrix. The 
husband had for many years had dealings with 
deft. A Jiad emyiloyed iiirn as solr. in a number of 
matters, but deft, had never delivered any bills 
of costs to the husband. After his death deft, 
delivered to plt-f. an account of his dealings with 
iier husband showing a balance of £503 due to 
deft, from the liusband’s estate. ’J’he account 
contained a nurnb(T of itK3mH for tlie costs which 
were statute -barred. JMtf., in ignorance of 8tat. 
Limitations, & without liaving any independent 
advice, gave to deft, at his re<iuest acknowledg- 
ments in writing of the imhddedness of the estate 
to deft. In an action by jdtf. for an account 
Jleld: deft, by receiving these acknowledgments 
had obtained a benefit from Ids client within tlie 
widl-settled rule of ecpiity with regard to a juirson 
who is in a fiduciary position & deft, was, there- 
fore, not entitled t-o r(*ly on the acknowledgments 
for the imi-iHisc (»f taking the statute-barred items 
in the account out of 8tat.. Limitations. 

(2) An exor.’s affidavit for probate which includes 

in the list of L'stator s didits a statu te-harn'd 
ilebt does not oiierate as an acknowledgment of 
the debt so to take it out of t lu' stat ut<* — 
Lloyd v. Ouotk & Bali., 1 19151 1 K. B. 242 ; 81 
L. J. K. B. 507 ; 112L. T. .Ti l. 

4276. In letter to creditor.! MH’i lloc ii 

r. DaW'Eh, No. 1245, ante. 

-Bliioos r. Wilson, No. 

4252, ante. 

4277. — — Request for account.] -Tin* 

following letter, written by deft., sued as (*xor. t»f 
his father, to pltf.’s testator, lield not to be a 
sufficient acknowledgment to satisfy Stat. Umita- 
tious : “If you have any account against my late 
father that i\!iuiains unsettled, forw‘anl the same to 
(1. As soon as matters aie put a little in onler, it 
shall have my flrst attention,"— -Jones r. Me\ums 
(1848), 10L.T. 0.8. 391. 

4278. Effect of settled account.] — A parol 


agreement was entered into between the respective 
exors. of L. & T., that various old accounts of their 
testators should be settled on a certain fixed day, 
without reference to the time that they had been 
running. The accounts were settled accordingly, 
& the exors. of L. received the value of a promissory 
note that would have been barred by Stat. Limita- 
tions. The exors. of T. afterwards discovered a 
note from L. to T. on which nothing had been done 
for more than six years before the death of T. ; — 
Held : the exors. of T. were entitled to have the 
benefit of this note. — Lade v. Trili., Trill v. 
Lade (1842), 11 L. J. Ch. 102 ; 0 Jur. 272. 

4279. .] — (1) To an action by the 

payee of a promissory note for £300 against defls., 
as surviving exors. of W., the maker, pltf., to take 
the case out of Stat. Limitations, proved he had 
been supplied by J., the deceased exor., with malt 
& other articles, & lu? put in evidence an account 
between them, signed as follows ; “ Settled, J.” ; 
on one side of wdiich pltf. was charged with various 
quantities of malt, ^ on the other side had credit 
for payments, there being, amongst others, the 
following item: “ To one year’s interest, £15 ” : — 
Held : tliis settlement of account w^as evidence of 
payment of the £15 by J., but not in his representa- 
tive character. 

(2) Senible : iiayment by one exor. will not take 
the case out of Stat. Limitations as against a co- 
exor. — ScHOLEY V. Wai.ton (1844), 12 M. & W. 
510 ; 13 L. J. Ex. 122 ; 2 L. T. O. S. 331 ; 8 Jur. 
319 ; L52 E. H. 1299. 

AmwUUinns : — As to (\) Confd. Spollau v. Magau (1851), 18 

L. T. O. S. 200. Ah to (2) Consd. He Macdonald, Dick r. 

Franor, 11897) 2 Oh. 181. Generally ^ Mentd. Callander r. 

Howard (IH.'iO), 10 C. B. 290 ; Nanh v. Hodi^Bon (1855), G 

1)0 <a. M. & (J. 474. 

4280. To party other than creditor,] — 

Moodie V. Bannister, No. 4255, ante. 

4281. ,] — An acknowledgment in writing 

signed by the exor. of a deceased obligor, wiio W’as 
at tlie date of liis death jointly & severally liable 
with otlicr obligoLS on a bond, is an acknowiedg- 
inent of the several liability of the deceased 
obligor, it not of tlic joint liability of tlie surviving 
obligors, & is not therefore as against the sur- 
viving obligors an acknowledgment- by a paHy 
liable by virtue of tlu* si>eeialty W’ithin Civil 
l*roc<*dure Act, 1833 (c. 42), s. 5. so as to take out 
of the operation of sect. 3 of the Act an action 
founded on the joint liability of the surviving 
obligors. — Head r. Pru e, [19U9J 2 K. B. 724 ; 78 
1.. J. K. B. 1137 ; 101 L. T. 00 ; 25 T. L. K. 701, 
C. A. 

4282. Creditor in fiduciary position — 

Acknowledgment obtained without proper explana- 
tion.] — Lloyd r. Coote & Ball, No. 4274, 
ante. 

By one of several representatives.] — Sec Sub- 
sect, 4, A. (r) iii., poet. 

ii. Ry Part l*aymcnt and Payment of Interest. 

See, yencratty. Limitation of Actions. 

4283. General rule.] — (»., by his will, dat-ed in 
1837, devised a particular estat-e, for pi-oviding for 
the payment of his debts, to his trust^s. who wen? 

1 also his exors., dc beneficially interested under 


Is not suftloioiit to take the oiioe out of 
Stat. LiiuitatloiiM ; theit^ iiiUHt he an 
nxiiroBs nixuiiist' to par. — G ibbs r. 
Skwku. (1833), N, B. Diir. 6. — CAN. 

•• — —.J — An admMon hy 

an exor. that, a note barred hy ataiutt*. 
in duo. coupled with a sUtenieiit that 
Jt could not be paid for w*ant of aseeta. 
4e that if there wore assets it shoula 
^ paid, is a oondiUonal promise meiely 
S: not Buffleiont. — L ampmam r. Davis 


(1844). I IT. H. nS.-CAN. 

-1 — An acknowleilff- 

ment in an answer hy an i^xor. of the 
exlHUMu*c of testator’s debt. & that 
he had paid iiiten^t on that debt, 
coupled with a verbal promise to pay 
or (HMmn* the ainoiiiit due, is sufficient 
to raise an imnlUHl promise, & to take 
% operation of Stat, 

Limitations. — Sihiixak r. Maqan 
(I8.M). 18 L. T. O. 8, 200.— IR. 


f. Right to deduct from value 

of estate for probate,}— A debt of 
testator barred by the Stat. Limita- 
tions, but acknowledged by the exor.. 
is a debt due by deceased, within 
Admiuistratiuu A Probate Act. 1890, 
8. 97. & may lie deni noted from the 
assets of deceased in calculating the 
final balance upon which duty is 
payable . — Re KuroRD*B W’lU., 119141 
\\ h, 11. 609.— AU8. 
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other parte of his will. G. died in Feb. 1843. In 
Aug. 1849, a creditoi's’ suit was instituted by F., 
claiming as personal pepi*esentative of the payee 
of a joint & several promissory note made by 
testator ^ another peraon, dated 182(1 ; & pay- 
ments were proved to liave been made, on account 
of interest due on such pi*omissory note, on several 
different occasions in 1843, 184G, ic 1847, by T. 
& Co., “ as the agents ^ on behalf of the exoi-s.! 
defts.” One of the exovs, of testator had become 
bkpt. ; the other two were stated to be now in- 
solvent. The estate devised for payment of debts 
had not been sold with proper expedition ; A: 
though debts of testator remained unsat isfled. 
considerable sums were alleged to have been paid 
on account of the legacies. The present bill 
sought to fix the exors. for wilful default ifc breach 
of trust, Ac to get back the amounts paid to the 
legatees. All defte., except (he exora. Ac one other 
deft., set up Stat. Limitations :—//Wd ; (1) the 
exors., who iiad not set it up, were bound in their 
beneficial as well as representative capacities, by 
the part payments on account ))it)ved to havi* 
been made ; (2) the other d<*ft., who had not set 
up the statute, was also bound by th<* iniplieil 
admission by the exoi-s. ; (3) it was t»peii to the 
other dt*fts., except tin* residuary h*ga((‘es, 
avail themselves of the s(, at lif t*, A ib(»st‘ wlio had 
set it up wen* accordingly entitled Ui have the 
bill dismissed as against tln'in, but wit hout c(»sts *, 
(4) iis to the rt‘siduary legatees, the payments to 
them whih* there weiv d«-bts outstanding bi‘ing a 
breach of trust. th(*y could not s<‘t up the statutt*, 
but must n'fiuxl the sum.s received. -FonoiiAM r. 
Wallis (18.73), lo Jlare, 217 ; 22 L. .1. (3i. 718; 

21 J.. T. t). S. HK); 17 ,Iur. 228; 1 W. It. 118; 

t)8 10. \{, JM)7. 

Antwtatioiis -JH in (1) Conid. Ifr MacdtiimM, lUcU r. 
Franer. 2 (’h. IHl ; AHtliury r. AMlmry. 2 

<Mi. in. Retd. IVurH r. Lulug (lh71), L. ll. 12 K<|. <11 ; 

/{e HoUingHlu’Hfl. lidllitiKHhcud r. Wcimter (IKHhj, :i7 
<’li. LL li.M. .'!« lo Ci) Reid. <’o<ii»c 15. Cr«*MHWcU (IHGC). 
L. Jl. 2 Kt|. lOG. .1#* (4 ) Conid. hr .MaTHdua, liowdi'ti r. 

Layland. (Jibhh ♦*, I.ayland (1KK4 ),2<» C’h. IL 7K:i. iirnrrallu, 
Mentd. IJrlgj^M r. WUhcui (lHr»:i), !>»• <i. M. ^ tl. 1*2; 

Keddarn r. Merlcy (1 H:i 7), 1 Lie (J. A' J. 1 ; lUdK^ny r. 
XewHtead flHfiO), 2 IJUI. 102 ; Uuiiter r. Vhuiik (18711), 

4 Kx. L>. 260. 

4284. By executor in personal capacity.] A. A: 

H. made a joint A several piomissory note, A:, after 
the lapse of six y<*ars A. died, heaving H. c»ne c»f 
Ids exors. ; A: il. sub.Met|uently paid ifit<*r<*st <»n 
the* note, not in bis execulorial character, but 
p«r.s(inally as a iiiakc*r of tin* note, Jn an acti<»n 
by the exors. of tlie paye«* of the note, against A.’s 
exors., alleging, lirst, a proirii.se by testator in his 
lifetime. A: K<*<-on<l, a pmniise )*y the c*xorM. afb*r 
his deat h : — Held : tlie payment within six years, 
of inten‘.st by B., wi»o sufft*red judgment l)y default, 
wjis not suflicii'iit to take the earn* out of Htat. 
Limitations as against the exors. — Atkins r. 
Tri:i>ooli» (1823), 2 H. A: V. 23; 3 Dow. A Hv. 
K. B. 2(Hi ; J I.. J. O. S. K. B. 228 ; 107 K.’ JL 
291. 

AnfutUUUtnjn : Apld. SLiit4*r r. Laatsifi (ISIIO). 1 }L He Ad. 

; Way r. Hasfw'tt (IM.^), !> Ilaiv, A.'t. Consd. Hr 
\Vnlnjfn*bauH»*n, Wo)niersliaum*ri r. WolmiTshauM'ji ( isiMo. 

02 L. T. 641. Reid. Hraltliwain? r. Hritalu I 

KecMi, 2(Mi ; C*tiannc*il r. Dltclibiim (!k:{ 0). A M. dc \V. 4S1 ; 
(Tallan r. Oulton (18 40), 3 llcav. 1 ; Hcbolry r. \Valt«ai 
(1814), 12 M. He \\. filO; Fordhain r. WallU (18.6:1;, to 
Han*. 217 ; fie Macdonald. Iilck r. Frajw^r, 118071 2 Ch. 
181; Aj*tt»ur>' Astbury, |IH98) 2 Ch. 111. MeotA 
iVrham r. itaynal (1824), 2 liinif. .TiOO ; Nash r. llodinMai 
(1855), 6 LK* Ci. M. Ac (J. 474. 

4285. By executor of joint & several debtor — 
Joint Sc several pronffssory note.] — After the d«'^th 
of one maker of a joint Sc several prrimissory noU* 
signed by two, a i^aymerit ufKiii it by the exor. of 
the deceased fmrty will not take the debt out of 
Stat. Limitations as against the survivor.— 8 latek 


i’. Lawson (1830), 1 B. & Ad. 300 ; !) L. J. O. S. 
K. B. 4 ; 100 E. K. 835. 

^naotojiona .*— Apld. Way v. Bassett (1845). 5 Hare. 55. 

Contd. Fordbaui r. Wallis (1853), 10 Hare. 217 ; Hoad 
flOOUJ 1 K. B. 577. Rm. Broithwaite r. Britain 

(1836), 1 Keen, 206 ; Crallau v. Uultuii (1840), 3 Beav. 1 ; 

Jie olmersbausen, Wolniorshausen v, WoltnorHbausi*n 

(1890), 62 L. T. 541 ; Astbnry r. Astbury, 118981 2 Ch. 

111. Mentd. Chauuell v. Ditchburu (1839), 5 M. & >V. 

494. 

4286. By executor partner — Payment of Interest.] 

— (1) Wheiv inti*oducU>ry words in a will directing 
l>ayment of all testator's just debts were followed 
by spt'ciflc devises to two of tin* exors., it was held, 
upon the whole context, of the will, that testator 
had not charged his real estate generally with the 
Lmymcnt of ciebts. 

(2) The claim of a civditor against the assets of 
a deceast^d partner was hold lud- to be barrt*d under 
the circumstances, by tin* Stat. Limitatums. 

It is said, that pltf. is prt*cliidt*d fi*i)m relief by 
Stat. Limitations, (.onsidering that om^ of tin* 
surviving j>art!U‘i*s wius onr> t)f the exit!*M. of the 
deceased partner, acting as sii<*h, A: also tme of 
the h*gat.<*t*s of tht* int.er(*st of d<*ceased part ner in 
the concern, A: that. t(*.stat.or h.’id madt^ cliarges 
on his real e.state, for the payment of Jus debts, 
I think that tiu* ras<*, considering all its circiini- 
stances, d(»es not fall within the operation of the 
stetute (l,o«i» Lanooali:, M.H.). Bhaitiiwaitk 
r. Bhitain (183(>). 1 Ke<*n. 2(H1 ; J8 F. B. 287. 
AhfuttulioHit ; A/t io (2) Conid. Win(«*r i*. Ihiu'm (IH3K). I 
.My. A (V. lai. Reid. Wny t*. hoMHett (IM15). 5 lian*, 55 : 
Foolhiiiu V. Widlih lb Hurt*, 217. 


4287. .j A. deposited nunieys with 

B., A: iL, who were l>ank(*i‘K in p(irtnei*Mhip, A:- 
received from them nob*H, in which they promis<*d 
to pay him the amount three motiUm aft^T sight, 
with inUTesl. B. died in Mar. 1837, having 
apIMunted t5. A^ another his <‘XorH. (?. A:; I). 
ei>titinued t he banking business in the same name 
until 1842, A: inler«*Ht was regidarly paid on the 
notes by the lirrii until that lime, the oaymeiit 
b<*ing indorsed upon the n(»t'<*s, Sc Kigneil by one 
of tin* partners or t lieir clerk. In Dee. 1813, tJic 
exoi*K. f»f A. lUed their bill agairi.st ih<r <*xoi’h. of B., 
A: tin* devis<*es under bis will, for payrni’iil. «>£ the 
amoutit of the riot4*s out of the pei'Hoiuil or real 
estaL* c»f B. : Held : the a<*t/K t»f the, surviving 
partners of B. had not the f*ITi*et of taking the 
d<*bt up»»n th(; ncjt<*H out of the cjfieitttion of Stat. 
Jdinitutions us against the* n^al or ptrrsonal estate 
i>f deceased partn(*r. 

Acte done by one of the surviving partners, 
who was exor. of dee(*.as<*(i i>at'in(*r Sc which tint 
surviving pai'tnc'rs uen; in tbat eharaider bound 
Ut do cannot pritnd fuele be considered to liavc 
been due in the ehanwbir of <*xor. -AV.W r, 
BAHHiri'T (1815), .7 Hare, 77; 17 L. Gh. I ; d 
L. T. O. S. 1 18 ; 10 .fur. 89 ; 07 K. H. 827. 

A ntuiiaiious R^td. Brown r. (ir.nlori (1852), 16 Beav. 
:4(»2 ; Fordlmiii v. WiiIIIh (1853), 10 llare, 217 ; He Mae* 
dtnmUl, iJlck r. Fruner, I1K07J 2 Cb. JMl. 


4288. — .j-'U. deposit^jd £110 witli 

H., (*., K., Sc F., bankers, upon a deiiosit not**, 
payable twenty days afU?r sight. In .lunts 1833, 
H. died, liaving by his will, devised his n!al A 
fiersonal estiiU; to t<riiste<?s, one of whom was his 
son, L., upon trust to raise; inon<;y lo pay hisd<;bte, 
etc., ic suojert therete upon tnist for L., whom he 
appointed sole exor. !>. was admitted a paHner in 
the bank. In 1837, K. died. A: in 1843 (L died. 
F*. Sc L. r*ontt»(J<*(i the business, but IsR^anie 
bkpte. in 1847. K., fi*om the death of II. , rtjcelved 

interest at the; bank up<m his deposit note until 
the bki>cy., wh<*n he luxived his debt against 
bkpt.'s estate ; ^ on a bill filed to make the real 
Sc fKfrsonal osteite of 11. liable io the payment of 



362 


Executors and Administrators. 


Sect, 2. — Payment of debts presently due: Sub-sect, 
4, A, (c) a,, Hi, & db (d), ] 

the £110; — Held: all claim against the real & 
personal estate was barred by Stat. Limitations in 
six years. — Beown v, Goedon (1852), 10 Beav. 
302 ; 22 L. J. Ch. 05 ; 20 L. T. O. S. 75 ; 1 W. R. 
2 ; 51 E. B. 795. 

Annotations: — Mentd. Lee v. Flood (18r)4), 2 W. K. 348; 

liouso V. liradfoi-d Jiuuking Co. (1894). G3 L. J. Ch. 337. 

4280. Mercantile Law Amendment 

Act, 1856 (c. 97), s. 13.] — A. & B., partners, gave 
a i)romissory note in the name of the firm. A. 
died, l(^aving B. his solo exor., & no proceedings 
were taken against his estate for more than six 
years ; but B., who continued the business, made 
payments of interest, & then became bkpt. : — 
Held : the i)ayments were made in liis character 
of surviving partner, & not as exor. of A., 
liaving regard to above Act, the debt was barred 
as against tiie estate of A. — Thompson v. Waith- 
MAN (I860), 3 Drew. 028 ; 20 L. J. (Ui. 134 ; 28 
\j. T. O. S. 95 ; 2 Jur. N. S. 1080 ; 5 W. K. 30 ; 
01 E. K. 1043. 

AvvoUdioriH Jtr. Tiiuker. Tucker v, Tuc5k(‘r, [1804] 

1 Ch. 721. Mentd. Coruill r. IludHun (18.'i7). 3 .lur. N. S. 

12.'i7 ; Jac!kH(»n v. Woolley 8 K. & 11. 778 ; WilliaiiiH 

V. Hiullh (18.^»9), 4 II. & N. /i.'ili ; J*ardo v. liiiiffham (1889). 

4 Ch. Ai»i». 73.0 ; Waihoii v. Woodiiuui (1870), L. K. 20 

L(l. 721. 

4290. .] — j)ayrniuit of interest 

upon a hum to two partners, by the surviving 
partner, who is also exor. of tlie other partner, is 
to bo at(/ributed to tJie surviving partner in his 
individual capacity, & does not operate to preserve 
tluj rcjriedy of the huider against tlio estate 
of tlui deuwised partner.— /^<j Tuckke, TircKEU. v, 
Tuckek, [1891 1 3 Oh. 420 ; 03 J.. J. Ch. 737 ; 71 
h. T. 453 ; 12 It. 141,0. A. 

4291. By executor devisee— Payment of interest.] 

- -Dayment by a devisee for life of interest on a 
simple contract debt of his testator’s is a sudicient 
acknowledgment to keep the right of action alive 
sgainst all parties inU'rested in remainder. 

I’lie just inference is that she made the pay- 
ments in her character of tenant for life of tlie real 
Instate as well as in her character of extrix. 8he 
j>aid the intcjrest because she was in possession of 
assets of lesLitor : there is no sulli('ient reason for 
attributing the payimuits to her characU»,r of 
<‘xtrix. only. An elaborate argument was de- 
livered at the bar as to t he elTect of payment of 
inteiH^st on a simplt^ eoiitrai t. debt by one only of 
t wo exors. in regard to the other exor. & tesUitor's 
personal esUiL^ It was saiil that the payment of 
interest by one exor. alTected him only & did not 
in any way alTect his co-exor., & the arguimuit 
was pushed to tlie extinune length of saying that 
the payment involved the exor. wiio made it in a 
]>emmal liability Ui jiay the debt. Theivfoi-e. it 
was urged that wliei*e one of two exoi*8., having 
assets in his hand, applies those assets, so far as 
they extend, in payment of intert'st on a simple 
contract debt-, the i*eHult is that after the lapse of 
six years fixim testator’s death not only is the 
co-exor. absolved, but testator’s personal estate, 
whether in the hands of the co-exor. or outst-aud- 
ing, is exempted from all liability to pay the debt, 
that the creditor’s solo remedy is against the 
exor. personally who made the payment. 1 
dissent altogether from the proposition that the 
exor. by whom the pajmient is made is thereby 
involved in any personal liability. The promise 
to pay the debt arising from the papnent of 
interest, whether such promise is an inference of 
fact or an implication of law, is a promise to pay 
as exor,, that is, out of the personal assets of 
testator. The inlei'ence or implication must bo 


consistent with the facts from which it is drawn or 
raised, & it would be whoUy inconsistent with the 
facts to hold that in such a case as that supposed 
the exor. has incurred any personal liability 
(Chitty, j .). — Ee Hollinoshbad, Hollinoshbad 
V. Webster (1888), 37 Ch. D. 661 ; 67 L. J. Ch. 
400 ; 68 L. T. 758 ; 36 W. B. 660 ; 4 T. L. R. 276. 
Annotations: — Comd. Dibb v. Walker, [18931 2 Ch. 429 ; 

Re Macdonald, Dick v. Fraaer, [1897] 2 Ch. 181 ; Re 

Chant, Bird v. Godfrey, [1905] 2 Ch. 225. Befd. Edwards 

V. Walters, [189G] 2 Ch. 157 ; Astbury v, Asthury, [1898] 

2 Ch. Ill ; Rc Lacey, Howard v. Lightfoot, [1907] 1 Ch. 

330. 

Part payment by heir or devisee generally, see 
Limitation op Actions. 

By one of several representatives — Payment of 
interest.] — See Sub-sect. 4, A. (c) iii., post, 

4292. By executor debtor — Payment of interest.] 
Re CoUCHMAN, OOLLYER V, COUCHMAN (1915), 139 
L. T. Jo. 158. 

4293. By receiver of deceased mortgagor.] — A 

receiver appointed under the terms of a power in 
a mtgo. deed, which extends the powers conferred 
by Conveyancing Act, 1881 (c. 41), s. 24, to manage 
& carry on a business, is authorised to pay business 
debts of the mtgor. This authority is not affected 
by the death of the mtgor., & payment by the 
receiver of an instalment of a business debt con- 
tracted by the mtgor. operates as an acknowledg- 
ment of the whole debt by the extrix. of the mtgor., 
& prevents time running under Stat. Limitations. 
— He Hale, Lilley v. Foad, [1899] 2 Ch. 107 ; 
08 j,. J. Ch. 517 ; 80 L. T. 827 ; 47 W. R. 579 ; 
15 T. L. R. 389 ; 43 Sol. Jo. 528, C. A. 

iii. Where Several Itcpreseniativcs. 

4294. Right of co-representative to plead statute 
— Admission of debt by other representatives.] — 
OiiAPFE V, Kelland (1637), 1 Roll. Abr. 929. 
Annotation KM, Mldgloy r. Midglcy, [1893) 3 Cli. 282. 

4295. .] — Vaughan v. Guy (1729), 1 Barn. 

K. B. 271 ; Mos. 245 ; 91 E. R. 185, L. V, 
Annotation : — Reid. Burke i?. JoncB (1813), 2 Ves. & B. 27,'i. 

4296. Payment of debt by other repre- 

sentatives — Devastavit .] — He Midgley, Midgley 
r. Midgley, No. 4248, ante. 

DevaMavit generally, sec l*art \T., Sect. 3, 
sub-sect. 4, post. 

4297. Mere acknowledgment by all.] — In an 

action against several exors., pleas, general issue 
& Stat. l^imitations ; — Held : neither a mere 
acknowledgment of the debt by all the exors., nor 
an express promise by one of them, took the case 
out of the statute, but there must have been an 
express pi*omise by all. — Tullock v. Dunn, etc. 
(Executuius OP 11ANI.EY) (1826), By. & M. 41G, 
N . P. 

Annotations: — CoDld. Smith r. Poolo (1841), 12 Sim. 17 ; 

Soholoy r. WulUm (1844), 12 M. & W. 510 ; SpoUaii r. 

Ma^n’8 Exor. (1851), 18 L. T. O. S. 200 ; Re Macdonald. 

1)^ r. Fraser. 11897] 2 Ch. 181. 

4298. Express promise by one.] — Tuixock r. 
Dunn, etc. (Executors op Hanley), No. 1207, 
ante. 

4299. Acknowledgment by one.] — M‘C l lloch 
r. Dawes, No. 4245, ante, 

4300. •] — An acknowledgment of a debt 

within Statute of Frauds Amendment Act, 1828 
(o. 14), made by one of aeveral exors. as exor. 
binds testator's estate, 6: on the death of the exor. 
who makes the acknowledgment an order may be 
made in an administration action for payment of 
the debt out of assets remaining unadministered 
in the hands or under the control of the surviving 
exors. — Re Macdonald, Dick v, Fraser, [1897] 
2 Ch. 181 ; 60 L. J. Ch. 630 ; 70 L. T. 713 ; 45 
W. R. 628. 
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4301 . ,] — -An acknowledgment by one of 

two exors. Sn devisees in trust of real estate against 
the wishes of the other that more than six years* 
interest is due on a mtge. created by their testator 
cannot be treated as the valid act of the two in 
their capacity of trustees, & is not a good acknow- 
ledgment within Real I^perty Limitation Act, 
1833 (c. 27), s. 42. — ^Astbury r. Astbury, [1898] 
2 Ch. Ill ; 67 L. J. Ch. 471 ; 78 L. T. 494 ; 46 
W. R. 536. 

Annotation: — Re Lacey. Howard r. Llghtfoot. [li)07J 

1 Ch. 330. 

4302. Payment by one — Not in representative 
capacity.] — ^A tkins v. Tredcsold, No. 4281, ante, 

4303. .] — ScHOLEY V, Walton, No. 4270, 

ante, 

4304. .] — Warren r. Ikeson (18.55), 24 

L. T. O. S. 237. 

4305. .] — Rc Holijnoshkai), Hollinos- 

iiEAD r. Webster, No. 4291, ante, 

4306. .] — Rc Miuoley, Midoi.ky r. Miuo- 

LEY, No. 4218, ante, 

iv. Against Real Estate, 

^07. Real estate vested in devisee.] —An a<L 

mission of a debt by the extrix. of a trader, witJiin 
six y(‘aT*s before the filing of a creditor’s bill, will 
not take the debt out of Stat. liiijiiUi.(ion.s, so as 
to ennlile the cr(*ditor, under 47 Geo. 3, c, 74, to 
claim pa\Tnent out of tin* real estatx* in t he liands 
of a d<*vi.see. — PrTNAM r. Hatrs (1826). 3 Hush. 
188 ; 38 E. H. 517. 

A ntuttaiiniiH : Apld. Furdluun r. WalliH (IHA.3), to Htin*. 

‘il7. Consd. Coeiie v. CivhhwcH (IHOO). L. 11. K«|. 10 «. 

Rdld. Uoddam r. Merlcy (1S.')7), I Do ti. Ac J. 1 ; AHlImry 

r. AKtbur>’, (IK98J 2 (?h. Ill; lia LiMx^y, Howard r. 

Lighlfoot, ll‘J(»7J 1 Ch, .'130. 

4308. .] — Astbuky r. AsTiirnY, No. 4301. 

ante, 

4309. .] — l\iyment of inUitest hy the? 

specific dev tseH* of part of a tc.stator’s real esUitx?, 
which >vas subject to a mtge. enjatod by tt'sUitor, 
is sunicient to keep the mtgee.’s right of action 
alive against the specific devisees of otlier jiarts of 
the real estato which was not subject to the mtge. 

A: thus entitle the mf.ge<*. to an order for adminis- 
tration of the whole of tesUitor’s real estato. 

Jly Administration of EsLites Act, 1^33 (c. 1 01), 
real estate was made assets Ut be administered by 
a ct. of (Miuily for payment of his just debta. In 
order i/j reach real estate, a creditor would, no 
doubt, have to sue & bring before the ct., not the 
exor. only, but the devisee also, A: I liasume that 
even if thtf exor. haxl admitted the debt, or allowed 
judgment to go for the debt, so that as regards the 
personal estate it could not b<i said that 8tat. 
Jjmitations applied, yet the de\'isee could in that 
actif>n have pleaded 8tat. Limitations (Buckley, 
L.J.). — Re Lacey, Howard v, Lioiitfoot, {I907j 
1 Ch, 330 ; 76 L. J. Ch. 316 ; 96 L. T. 306, <.’. A. 
AnnoUUiftns : — CoQSd. lUiml v. Prlrx*. flltOf)] 2 K. U. 724. 

Refd. Rc Atki£UK>n. PrtKiU>r r. Atkiiifion. 111*081 3 Ch. 307. 

4310. Real estate vested in representatives as 
trustees for payment of debts.] — C ’oope v, 

WELL, No. 5663, post. 


(d) When Time runs against Creditor, 

See, generally. Limitation of Actio.vs. 

4311. Whether before probate.] — If the creditor 
is beyond sea, Stat. Limitations will not take 
place. . . . Nor will the statute take place if 
there be no exor., until administration he taken 
out. — JoLUFFK V, Pitt (1715), 2 Vem. 094 ; 23 


E. R. 1050. L, C. 

AnnotationM :--€oasi. Douglas «. Fortwi (1828). 4 
ese ; Rhodes v, SmethiiTSt (1S38). 4 M. W. 42. 
Rhodes r. Bmethmst (l$40h C H. R W. 351. 


4312. -- — Effect of intermeddling.] — Plea of 
Stat. Limitations by an exor., testator having 
died in 1786, though probate was not taken till 
1802, allowed ; the allegation of the bill upon a 
fair construction being, that deft, had possessed 
the personal estate, & therefore might have been 
sued as exor. de son tort, previously, to 1792. — 
Webster r. Webster (1804), 10 Vos. 93; 32 
E. H. 778, L. C. 

Annotations: — CoDSd. Domrlas r. Forrcut (182S), 4 lUnir. 
68tf ; RhodoH v. SinothiirKt (IS40), 6 M. A' W. :i:>l ; FIoimI 

V. l^ktterson (1861), 26 llwiv. 2115 ; Rr Lovolt, Ambler r. 

LindHay (1876). 3 Ch. D. 16S. Refd. Sykim r. Sykes 
(1870), L. H. 5 C. 1\ 1 13 ; Boat wriglit v. Boatwright (1873), 
li. U. 17 71 ; Cooto r. Whittington (1873), L. B. 10 

Kq. 531. 

4313. .] — Where testator resiiled iV: diet! 

abroad : —i/e/d .• his exor. in England might he 
sued within six years after taking i»ut, probate. — 
Douglas v. Forrest (1828), 4 Bing. 6S6 ; 1 Moo. 
& J*. 663 ; 6 L. .1. O. S. C, P. 157 ; 130 K. H. 933, 
Antiotations :~CotlMd, Hhodt's r. Sinothui'sl (1840), 0 M. & 

W. 3.51. Retd. Ttjwns r. Dloiol (IH.5.5), 10 B. 123 ; 

Mtisurus Boy r. (iadiian. IlSOI) 2 Q. B. 3.52. Mentd. Don 
r. Lipiunann (1837). .5 (3. A' Fin. 1 ; Cowan v. Braidwoitd 
(1510). 0 Dowl. 20 ; .Sc‘hil»sl»y r. WosUmIml/. (1870). 
L. U. 6 (^ B. 1.55; llouslUon r. UouHilion (1880). It 
Ch. D. 3.)); Molianiidu Hadjlar r. l*itehc>. 

11804) A. C. 437 ; lOntaniiol v. .Hymoti, 1 1008) 1 K. B. 
302 : Gavin. Gibson r. Gibson. (11M3J 3 K. B. 370. 

4314. •j simph* contract creditor of a 

t<*Htator, wJio di<*(l in 1857, tlh'd a hill on Dec. 1, 
1876, for administrathni of tx*stator's estate. 
Testator, hy Iji.s will, gave all his nml It personal 
c‘Htate to his widow during widowhood. A appointcHl 
two of luH children his exiirs. 3’ho will was 
ret .‘lined hy t he widow, who ndumnl t-o produet? it, 
until compi'lleii to do so l>y pi‘oct»edingM being 
taken against her in the (T. of j*robiite, but- she 
entei‘c*d into posHeHsitm of teHtator's property, A 
regidarly paid the intenrst. on tin? amount due to 
pllf. until F« h. 1, 1864, after whij’h t im«' no interest 
wa.s paid. 'rh(j will was not provtMl until Se)>t. 27, 
I87t» ; Held; pltf.’s <*laim Wii.s barred by Stat. 
Jamit-ationH. Boatwright r. Boatwright ( 1873), 
L. Ji. 17 E<i. 71 ; 43 L. ,1. Ch. 12 ; 29 1.. T. 603 ; 
,38.1. V. 228; 22 W. K. 117. 

4315. Whether before constitution of repre- 
sentative.) — A suit for an account of tin? rents A 
protltH of real estate liaving become abated by 
pltf.’s ileath, nft-4'r answt'r, but before decn*e, 
pltf.’s per'Honal repreMt*ntat.ive, more t han six year’s 
aftei’W'ar’d.s, Bled a hill of revivor, D* which the 
personal representative of the tiriginal deft., who 
had also di<?d, f)lead<‘d Stat. iainitations, hut did 
iKit state in his [dea that six y«*ar‘M had fdapsed 
since representation hatl he(?n taken out the 
original pltf. ; the plea was overruled. - -I’ERUY v, 
.Tknkinh (1836), 1 My. A Cr. 118 ; 5 L. J. Ch. 82 ; 
40 E. H. 321. 

AnntMUm : 'Donsd. UhoUeB r. SinelhurHt (1840), 0 M. 6l W, 
3.51. 

4316. ■ — .j .Stat. l^imitations d»H‘s not lM*gin 
Ui run until there is a jaU'Honal repr<'serdat ive of 
debtor. — H yde r. IhiicE, Hart v, Chaim h'K 
(183/), 8 Him. 578 ; Coop. Pr. C;ih. 193 ; 6 L. .1. (’h. 
358 ; 1 Jur. 735 ; 59 E. H. 229. 

Annotations : — Rcld. Rc I'rmell’M Trust (1852), 10 Hure, 134. 
Meoftd. Monsj V. Tucker (IHHL. r, Ilani, 71); A.-G. v, 
Ludlow Corpu. (1H40>, 1 II. A: 'i'w. 216. 

4317 . .J—Freakk V. (.‘UANEFKLIIT, No. 

4330. jHfst, 

4818. Necessity for constitution In England.] 

— A person resident in Jenw*y died in 1850 indebted 
to a person resident in England. Ho appointed 
bis wife extrix., A she proved the will in Jersey 
alone. The extrix. iiad in 1851 been in England 
for three weeks, A had, while in Jersey, received 
a sum due to her testator in tliis country : — 
Held : in 1800 Htat. Limitations did not apply, the 
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Sect* 2. — Payment of debts presently due : Sub-aecL 

extrix. not having been liable to be sued in this 
country, & luiving done no act here to constitute 
herself an English extrix. — F lood v* Patterson 
( 1801), 20 Beav. 205 ; 80 L. J. Oh. 486 ; 4 L. T. 
78 ; 7 Jur. N. S. .824 ; 0 W. R. 204 ; 54 E. R. 
040. 

AiULotatUni : —ViBntd. MusuruH Bey v. Gudban (18U3)* 38 
Soi. Jo. .03. 

When Statutes of Limitation run against estate.] 

— See Part 111., Sect. 1, sub-sect. 0, ante, 

(c) Effect of Trust for Payment of Debts, 

4319. General rule.] — Vaughan v, Guy (1720), 
1 Barn. K. B. 271 ; Mos. 245 ; 04 E. R. 185, L. 0. 

AmuMiun Burke r. Jones (1813), 2 Vcs. & B. 

27.0. 

4320. .] — Time docis not run against a 

creditor after ilie death of testator in case of a 
ti’ust or charg<? for ih(j payment of debts. — 
IIAIMIRKAVKH V. Mi(^iiEi,L (1822), 0 Madd. 320 ; 50 
E. R. 1 1 15. 

•— Consd. Tulbmh r. SiiunHon (1810), 9 L. .1. Ch. 
11.'). Reid. Blower v. Blower (18.')H), 28 L. J. Ch. 181. 

4321. Effect of laches of creditor.] — A trust 

for the payment of dcibts will not prevent time 
from operating as a bar to a claimant who has been 
guilty of la(!h(^H in making his claim. — II arcouht 
V, White (1800), 28 Bc^xiv. 303 ; 30 L. J. Oh. 081 ; 
3 L. T. 4 ; 0 Jur. N. S. 1087 ; 8 W. R. 715 ; ,54 
E. R. 382. 

AnnttUiUon Carey v, Culhbert (1873), 22 W. 11. 

24 i). 

4322. Out of realty.] — A devise for payment of 
debts shall include debt.s, the remedy whereof is 
barred by Htat. Ijimitatioiis, the duty remaining, 
though the remedy be gone. -GoproN v. Mills 
( 1000), Prec. Gh. 0 : 2 Vern. 141 ; 24 E. R. 5. 
AiinnUilion : Comd. Burko v. Joiiom (1813), 2 Vch. & B. 275. 

4323. .J — Where hinds are devised to pay 

d<‘bts, debts barred by 8tat. Umitations shall be 
paid.--AN<)N. (1707), 1 8alk. 151; I En. Gas. 
Abr. 2.SS ; 01 E. R. 1 12. 

AtuuMinnn ; N.F. Burke r. Juiioh (1813), 2 Vun. & B. 27.). 
RqM. VuuKhan v. Guy (1723), 1 Barn. K. B. 271. 

4324. — ~ .] — A. devisetl his lands to his exors., 
willing them to jmy his debts : - //rh/ ; debts 
barred by 8tat. lainitatlons were not within this 
ilevise. — L kgasth’K r. Gowne (1730), Mos. 301 ; 
25E. R. 457. L. ('. 

Arniotation CoDid. Burke v. .Iouoh (1813), 2 Yen. & B. 27.'». 

4325. .1 — Devise in trust for payment of 

debts does not- revive a debt, upon which 8tat. 
limitations had takiui t'ffect by the expiration of 
tlie time befoi'o testator's death. — Buukk r. 
Jones (1813), 2 Ves. & B. 275 ; .35 E. R. 323. 

--Conid. IltinrivaveH r. Mlehrll (1822), « Mudd. 
.120. Apld. Joiu'H r. Srett (1831), 1 Hukk. 4C M. 265. 
Apprvd. OV-ouuor r. UaHlaui (1856), 6 II. L. Cii8. 170. 

4326. .] — 33»e exisUuice of a trust, by 

devise of mu estate for ilie payment of debts, 
prevonta the application of Slat. Limitations os 
against such debts ; & 5 Geo. 2, e. 7, s. 4, iloes not 
so convert i-eal estate situated in the American 
plantations into i>enBonal estate, as to take it out 
of the operation of (hat principle. — T ulu)ch r. 
Simpson (1840), 0 J.,. J. Gh, 145. 

4327. -.] — Toft r. Stephenson, No. 4268, 

ante, 

4828. Devise in trust to pay legacies 

charged by testator’s father.]— A. by will bequeathed 
pecuniary legacies to pltfs., & he therc»by chargeii 
all his fi'oehold estates at X. or Y. or clsewliere 
with the payment of tlie said legacies, subject 
thei'oto, devised all his real & personal estate to 
his son B., whom he made his sole exor., A died in 


Administrators. 

1830. B. by will devised the said estate at X. 
another estate at X., & the said estate at Y. to 
trustees & their heirs upon trust for his sons as 
therein mentioned, with powers to let the said 
estates & apply the proceeds to the maintenance of 
^ cliildren ; A; as to the estate at Y. to sell, & 
in the meantime to apply the rents in payment of 
the legacies “ charged thereon by his late father’s 
will ** ; A in case the said rents A proceeds of sale 
should be insufficient, then to raise such deficiency 
by mtge. of the estates at X. B. died in 1832. 
The sole acting trustee under his will sold the estate 
at Y. in 1833, part paid the legacies in 1834, 
mortgaged, & ultimately, with the concurrence 
of the cestui que trust, sold, the estates at X., A 
died in 1853, Upon a suit against the representa- 
tives of the trustee for the unpaid legacies ; — 
Held : tliis case was not one of a mere legacy 
charged on land ^vithin Stat. Limitations, s. 40, 
but one of an express trust, the remedy for whicli 
was not barred by the statute ; A the legatec.s 
were entitled to recover with arrears of interest 
for the whole period from one year after the death 
of B. — Watson v, 8aul (1850), 1 Giff. 188 ; 3:1 
L. T. O. 8. 55 ; 5 Jur. N. 8. 404 ; 7 W. R. 107 ; 
65 E. R. 880. 

Annoiaiion: — Consd. lie Jordison, llaitie r. JurdiKoii, [1322J 

1 Ch. 440. 

4329. Effect of payment of debts of exe- 

cutrix out of own money— Real Property Umltation 
Act, 1874 (c. 67), 5. 8.] — An extrix. tenant for lift* 
of the real A residuary personal estate under thti 
will of testator, who died in 1885, part of the real 
estate called 8. being devised upon trusts which 
caused it to be liable for payment of debts, shortly 
after testator’s death applied out of her own 
moneys in payment of testator’s creditors, the 
personal estate being insufficient, sums amounting 
together to £075. 8he remained in possession of 
the real estate, A took no steps to recover the; 
moneys so paid until her death in 1015, when the 
(]ucstion was raised whether her exor. was entitled 

liave recouped to her estate the moneys so 
paid by lier out of the proceeds of sale of Usstator’s 
real estate, whicli since lier death had been sold 
by the newly appointed trustees thereof :—IIeld : 
her riglit to repayment was long since statute- 
barred as to tlio real estate, oilier than 8.. by above 
sect, ; she Juid no lien or charge on that real estaU', 
but only a right by administration proceedings to 
recovc‘r payment thereout ; A from the time she 
made the payments, hers was the present hand to 
rt*ceivo, A those entitled t.o the rcjal estate W(*re 
the hands to pay ; A as to S., under sects. 8 A 10 
of the Act, the extrix. was also barred, being in the 
position of an assignee of the debts A in no bettei 
position than the creditors she had paid off. — 
Pc Welch, Mitchell r. Wilijjers, [1016] 1 
Gh. 375 ; 85 L. J. Ch. 500 ; 114 L. T. 685 ; 3*2 
T. L. R. 314 ; 60 Sol. Jo. 308. 

4330. Out of personal estate.]— (1) A directioi 
for the payment of debts, in a \it[ 11 of persona 
estate, will not stop the running of Stat. Limita 
tions. 

(2) If time has once begun to run against a deb 
in the debtor’s lifetime, it docs not aftenn'ard: 
cease to run during the period which may elapsi 
between his death A the time at ivhich a persona 
representative to him is constituted. — F reiake v 
Granefeldt (1838), 3 My. A Cr. 490 ; 8 L. J. Ch 
61 ; 2 Jur. 1080 ; 40 E. R. 1019. 

4331. .] — A trust for the payment of debt? 

in a will of personal estate, will not prevent th 
operation of 8tai. Limitations. — E vans v, Tweed’ 
(18.S8), 1 Beav, 55 ; 8 L. J. Ch. 46 ; 48 E, R. 859. 

4832, .]— Scott v, Jones, No. 4270, ante. 
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4333. Out of blended fund.] — R endell r. 
Cabpenter, No. 4264, aide. 

4334. Recovery out of arrears of interest 

on wages left in testator’s hands.] — Testator, by his 
will, gave all his real & personal property to his 
wife, out of which ho desired that she would dis- 
charge all his legal debts enjoy the surplus for 
her life ; &> at her decease the property was to be 
devided as in the will mentioned. A farm servant 
of testator left his wages from time to time in his 
master’s hands, & it was agreed between them that 
the debt thus due should carry interest. Testator 
died in 1837. In a suit instituted after the death 
of the widow of testator, in 1854. for the adminis- 
tration of liis estate : — Held : 8tat. Limitati<»ns 
did not operate as a bar to arrears of interest upon 
the sum left by the servant in his master’s, testator’s 
hands. — B lower r. Blower (1858), 28 L. .7. Vh, 
181; 32L.T. O.S. 193 ; 23 J. P.227; 5Jur. N.S. 
33 ; 7 W. R. 101. 

4335. No real estate.] —SroTT v. Jonmcs, No. 

4270, ante, 

4336. .] — A devise of real estaU* upon 

trust to pay debts does not prevent- the operation 
of Stat. limitations whc‘n U;stjitor loaves no real 
estate to support tlio trust.™ Jlr Hicpiutun, Kx 
Smith (1881), 14 Q. B. D. ,394 ; 54 1.. J. Q. B. 422. 
Annotation : —ConMd, 2it‘ St4‘i>ht*nH, W«rl»urt<»n r. Stephens 

43 Ch. I). 39. 

4337. Effect on real estate.]— (1 ) 3\ •stat or . 

gave all his property upon trust for sale A con- I 
version into inoiH*y, & *• after payment tliereout ” 
of his debts A funeral A: testamentary exp(*n.se8, 
to be h(‘ld upon c<‘rtain trusts. 3’he exor. ail vert isecl 
for (^editors, A a credit-or sent in a claim. More 
than six, A less than twelve, years aft(*r the alleged 
debt was incurred, the exor., liaving applied | 
for A: failed to obtain from the credit-or particulars i 
of the claim, took out a summons asking that the > 
claim might be adjudicated upon by tlie ct. : | 

Held ; jis to the r<*al estate, testat-or’s debts being i 
by his will charged t hereon, tlie period of lirnitatiim | 
was twelv’o years, A cmiseciuently the claim was 
not barred. 

(2) Qu. : whether as to such proportion of the 
debt as Wfis properly attributable to p(‘rHoual estate 
the claim ought not to be considcreii a.M baiTt?d. - 
Jie SrElMIENS, Wahbukton r. Ste!*hkns (1889), 
13 (;h. 1). 39 ; 59 L. .1. Ch. 109; 01 L. T. 009. 

A nrutUitiouM : — An tit (1) Reid. Ihirin*H r. (jlriifon. IJH99J 

1 y. 15. hs.'i ; He HhUh, Tivwhy r. HuIIm, |I9(I9J 1 Ch. 7UI. 

.lNh>(*2)Coilsd. He lUM((?i. Hrasr. r. Young, lHM3j 2 Ch. 20«. 

4338. Land Transfer Act, 1897 (c. 66), 

s. 2.] — A testjitor devised A hi^qiicathed “ all the 
real ^ personal e..staU* t-ii whi(!h at my death I 
shall be entitled ” t-o his trusU*e8 upon trust for 
sale dc conversion out of the proceeds to pay 
“ iny debts, & funeral A ti‘starnentary expenses ” 
A: t-o hold the rc*Hidue thereof in trust for certa-in 
residuary legatees. lie then bequeathed certain 
pecuniary legacies. Testator died in 1901. Jlis 
only aa8<‘t was a reversionary share of real estate 
whit^h fell into possession in 190.5 A w<i« sfdd in 
1908. The legacies A: certain simple contract 
debts incurred more than six but less than twelve 
years ago being still unpaid : — Held : (1) notwith- 
standing sub-sect. 2 of the above sect, the charge 
of debts on the real estate was not nugatory, but 
had the effect of bringing the debta within Real 
Property Limitation Act, 1874 (c. 57), g. 8, so that 
as against the real estate the period of limitation 
was twelve years, & they were still recoverable ; 
(2) notwithstanding the absemee of the words 
“ rest A residue ” the general devise bequest 
of the real A? personal estate as a mixed fund in 
one mass was clearly residuary, so that the legacies 


were charged upon & payable out of the real 
estate. — Re Balls, Trkwby r. Balls, [1909] 

1 Ch. 701 ; 78 L. J, Ch. 311 ; 100 L. T. 780. 

4339. .J — Testator, by his will, devised 

& bequeat-hod her residuary real A: pemonal estate 
to trustees upon trust for sale A: conversii>n, & 
out of the moneys produced fmm such sale A: 
conversion to pay his funeral A:- test anumtary 
expenses A: debts. A: to holtl the residue upon 
certain trusts. He died in Nov. 1907. Shortly 
after his death deft. co. made a claim ft>r £902 
against his estate in respt'ct of a debt, which, as 
the ct. held. ari»se in A suhsctpiently to 1903, 
but took no stejis to enftnTe it.. On a summons 
by the trustees to determine the question whether 
deft. CO. W(‘re creditoi*s of tt'stat^u* to any A:, if hi>, 
what amount : —//c/f/ ; testator by creating a 
mixed fund A: imposing a tiuty not on the ex4>i*s. 
but. on the trustees t>f paying his tiehts tint of that 
mixed fund had ci*<‘at<‘d a charge' not of a part hut. 
of the whole of tin' debts on tin* real 4‘state, A' 
it could not be said that any part of t in* d**htH was 
attributable to the personal estntt* ; A therefore, 
no part of (h*fl. co.\s <lt‘hl- was barred by Stal. 
Limitations. AV HAiaii, Hka.ss r. \'orNO (11.) A 
Co.. J.TI>., 1 19131 2 Ch. 2(K1 ; 82 L. .1 . Ch. .399 ; 198 
L. 3’. 917. 

4340. Effect on personal estate Real 

Property Limitation Act, 1874 (c. 67), s. 10.] - 

Wlierc* an annuity is eliarged upon real A personal 
estate, whether H(*riired by an f‘xpi‘esH t rust or not, 
Illy six year-s’ aire/irs of the annuity are by 
Hi'iil Propl'fty Limitation Act, 1833 (c. 27), s. 42, 
A- Heal Property Limitation Act, 1871 (c.57),m. 10, 
recoviTahle against, the real estate, A tin* sann* 
limitation applit*s to tin* personal «*stat.e although 
there is no <liiH*et stat-utory bar. 

'r<*Hlator, wht> di«*d in 1893, by his will gave his 
p*.'il A- personal est-ate to trust-ees upon trust- f»»r 
sale A- conversion, with discretionary pow<*r t-o 
postpone the sale A:; conversion, A dire(‘tnd his 
trustees to invest the in‘( i)roc:eefiH of such sain 
conversion Ac- out of the ine.oiin* thereof to pay A. 
t he annual sum of £790 h»r her life, At, subject there- 
to, te.sUit-or directed his trustees to stand possessed 
of tin* trust est.at^j for his ehiUlreii. ’restal-or 
had some real <*stal.e, hut tin* hulk of his property 
was personalty. His r<'al (jst-ate was not sold 
until 1915. On tin; death of A. in 1919 consider- 
ahle arrears of the annuit y were due t-o her, Ac her 
exor. c laimed )myirier)l- of all f in* arrears on tin* 
ground that, tini annuity lM*iug charged on tin* 
trust estate A si*cured by an express trust, no 
Htat. Limitations applied. On summons by th 
triisUes to det<*nnine the matter: Held: by 
seel. 42 of tin* Act of 1 83.3 A- sect. 19 of the Act 
of 1874, only six years’ arn^am of tin* annuity from 
the death of tin* annuitant were recovefahh: against 
the trust C^state. Ue ’rt'RNKK, K LAITENBEIIOEK t*. 
(ilWK^MBRllXiE, j 1917] I Ch. 422 ; 89 L. .7. Ch. 299 ; 
no I.. T. 278 ; 91 Sol. .jo. 399. 

Ann-dation : — Overd. He" .Tordlsoii, Ualiic v. [IJI221 

I Ufa. 440. 

4341 . (I) By the above 

sect., Aft€*r the comiriericeiueiit of this Act no 
action, suit, or other proceeding shall be brought 
t/o recover any sum of money or l(?gacy charged 
upon or payanlo out of any land or rent, at law 
or in equity. A: secured by an express trust, or to 
recover any arrears of rent t>r of interest in respect 
of any sura of money or legacy so charged or pay- 
able 4b so secured, or any damages in respect of 
sucli arrears, except within the time within which 
the same w'ould be recoverable if there were not 
any such trust ” //e/d ; the sect, did not 

extend to any annuity cluirgisl uiam real c^state 
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Sect, 2. — Payment of debts presently diie : Sub-sect. 

in A. (e) db B.; sub-sect. 5, A.^ B .] 

& secured by an express trust where the trustee 
still remained in possession of the property upon 
which it was charg(5d. 

(2) Testator, who died in 1898, devised & be- 
queathed his real & personal estate to trustees upon 
trust for sale & conversion & investment of the pro- 
ceeds, & directed them out of the income to pay his 
wife an annuity of £500 a year for her life & subject 
thereto to stand possessed of the corpus of the fund 
u]>on certain trusts for his children. Testator 
had one child, who became absolutely entitled to 
tlie trust fund subject to tlie annuity. The widow 
died on Jan. 20, 1908. At her death there were 
larj^e an*ears of the annuity unpaid, the income 
of tlie estate nev(ir having been sufilcient to pay 
it in full, At no payment having been made out of 
capital. No i)aymont in respect of the an*ears 
had ever been made nor liad any acknowledgment 
of a right thereto been given. lilarly in 1921 
part/ of tlie residuary real estate was sold, & the 
surviving trustee thereupon presented an origi- 
nating petition in tlie Ijancaster Palatine Ct. : — 
Ucld : tlie claim to th(i arrears of the annuity was 
not barred by the above? sect. & the interest of the 
son was therefore* subject not only to the 
apportioned part of tin* last payment of the annuity 
<iue to the widow at h(?r death, but also to the full 
arrears of ih<? annuil-y. Inasmuch, however, as 
appll.. Jiad by her notice of appeal, confined her 
claim t-o th<5 arrears for the six years immediately 
preceding tlus deatli of the widow the order in the 
present cast* would bo similarly confined. 

Jt is not disput(*d that if the remedy is barred 
as to t.h(? real (‘state it is barr(?(l as to the personal 
«‘stat.e also (WAuarNGTON, Jj.J.). Re Turner^ 
Klaflenbcrger v. Groombridgcn No. 0, anfc, overd. 

-Re JoKDisoN, Paine v. Joudison, [1922J 1 (1i. 
440; 91 P. J. Oh. 497 ; 120 L.T. 490 ; (50 8ol. Jo. 
282. C. A. 

li. Vehis barred by Statute of Frauds. 

4342. Right to pay.] - An administrator is not 
bound t-o set up Stat. h^rauds in respect of the 
liayin(*nt of the balance of a sum of money pro- 
mised by dec,eas(*d to be paid to his daughter on 
her niarriag(‘. -/»V CiAiutArr’s Trust (1870). 
18 W. It. 084. 

4343. .] A n exor. or administrator wouhl 

('oimnit a devastavit who paid a dt*bt to a creditor 
who is pivv(jnt.(?d fiiim enforcing it by the Stat. 
b'rauds, for the same n^ason an exor. or adminis- 
t.rator cannot ndAin such debt- if due to himself. 
A father in consideration of the marriage of his 
daught«*r made a verbal promise to pay his 
daughter &. her husband £500. Ho died intisstate 
without performing his piximise, & the daughter 
t-ook out administration to his testate : — Held : 


the administratrix could not retain the debt out 
of the assets.— Bownson, Field v . White 
(1885), 29 Oh. D. 358 ; 54 L. J. Ch. 950 ; 52 L. T. 
825 ; 49 J. P. 759 ; 33 W. R. 604, C. A. 

AnTiotations : — ^Befd. Midgley v. Midgley, [1893] 3 Ch. 282 ; 
Wilson V. Wilson. [1911] 1 K. B. 327. 


Sub -SECT. 5. — Right to Prefer Creditor. 

A. Nature of Right. 

See Administration of Estates Acts, 1809 (c. 40) ; 
1925 (c. 23), s. 34. 

4344. Right to prefer any creditor in equai 
degree.] — Exors. in equity, as well as at law, may 
prefer any creditor in equal degree ; or, after an 
action at law brought by one creditor, may confess 
judgment to another. — W aring v. Danvers 
( 1715), 1 P. Wms. 295 ; 24 E. R. 390. 

Annotation: — Refd. Maliby v. Russell (1825), 2 Sim. & St. 

227. 

4345. Rent & bond debt.] — Anon, {circa 

1091), Nels. 191 ; 21 E. R. 823. 

4346. English & foreign creditors — English 

& foreign assets.] — Where a testator dies, leaving 
creditors &. assets in England as well in India, 
the creditors in England are not entitled to be 
satisfied out of the assets in England in priority 
of the Indian creditors. — R eynolds v. Lewis, Re 
Brett (1800), 29 L. J. Ch. 290 ; 8 W. K. 272. 

4347 . Simple contract creditors & specialty 

creditors -Simple contract debt not bearing 
interest — Suillciency of assets.] — Turner v. 
Turner, No. 3980, ante. 

4348 . Effect of Administration of 

Estates Act, 1869 (c. 46).] — Re Orsmond, Drury 
V. Orsmond, No. 4219, ante. 

4349. .] — Re Hankey, Cuni.iffe 

Smith v. Hankey, No. 4220, ante. 

4350. .] — He Samson, Bobbins v. 

Alexander, No. 4221, ante. 

4361. By creditor’s administrator — Effect 

ol form of administrator’s bond.] — The personal 
representative may still retain his own debt, 
notwithstanding a d('cree for administration made 
in a suit by other creditors, notwdth.standing the 
ass(?t.s out of which he seeks to retain came t-o his 
hands aftcji* the decree, At notwithstanding th»* 
prestuii form of a creditor’s admini.stration bond, 
which provido.s for a due course of administration 
“ ratably A proportionably & acc'ording t-o the 
priority required by law & not unduly preferring 
his own debt or the debts of any otlier of the 
cnnlitora of d(H’e;i8ed by nuison of being an 
administrat/or.” — D avies v. Parry, [1890] 1 Ch. 
(502 ; (58 L. J. ('h. 34(5 ; 47 W. R. 429 ; 15 T. L. K. 180. 
Annotations : — Dbtd. but FoUd. In thf Goods of Bclham, 

Jiichar(it*H i\ Vales (1901). 84 L. T. 300. Apprvd. Re Bel 

bam, Uk'.liardus r. Yatea, 1 1 901 ] 2 Ch. 62. End. Cpt*tlllorK ’ 

BomlH (1899), 10 T. L. R. 122 ; He Rhoadea. Ex p. 

Rhoudea r. Oftlcial Receiver (1899), 80 L. T. 742; Re 

Bonett, Ward r. Benoit. [1900] 1 Ch. 216. 


PART IV. SECT. 2. SUB-SECT. 5. -A. 

4344 1. RiifM to prefer any crediUtr in 
equal degree. | — This action wa« brought 
to cuiiteat tlie validity of a ludgiiiont 
by the A. Bank agaluat dofta., oxora. 
or Z., on a confession for £217,037 9s., 
pltfs. contending that the judgment 
WHS recovered in fraud of thorn & other 
aredltors. It appeared in evidence 
that nearly half of the judgment wxia 
for a debt due by Z. to the bank ; the 
remainder was for debts of Z. mwttuiod 
K paid by the bank at defts.* request. 
Sc for the advance of 960.000 to defts.. 
to onublo them to complete a branch 
railway : — Reid : the debt on which 
this judgiiKMit was obtained, was not 
unjust or illegal, it tudiig clear that 
exors. may pay a debt of equal degree. 


in preference to another of the same 
degree, or aiUm' or coufes^ judgment 
to one crcdiUir In nrefert»ncc to another. 
-^ILvmilton r. WooimcFF (1863), 14 
C. P. 22. — CAN. 

4344 li. The effect of U .8. 0. 1 87 7 , 

c. 107, s. SO, L to disable an exor. 
from giving preference to one creditor 
over another, so that where he pays 
one creilltor In full the presumption is 
that he has assets sufficient to pay ail ; 
& If, upon a dual adjustment of the 
aocouiits of his estaUi, it is made to 
apiMMur that f«iie crediUir has received 
paynumt In full, either voluntarily €»r 
by proix»ss of law, It that tliero is a 
delioiency of assets, such creditor will 
be ordered to refund at the instance 
of the other creditors, the statute 
thus placing creditors It legatees In 


this respect upon the same footing. — 
(^AMBEKLKN C. CLARK (1883), 9 A. U. 
273 ; 1 O. R. 135.— CAN. 

4344 lii. . ] — An exor. or adminis- 
trator is entitled to prefer one creditor 
at the expense of another. He may 
even confess judgment to a creditor 
in equal degree with another suing 
him pending the action & plead it in 
bar. & that although done for the 
express purpose of depriving pltf. of 
his debt. — McARTHtTn r. Macooknkix 
(1886). 3 Mao. L. K. 9.->CAN. 

4344 iv. .1 — When debts are of 

the same degree the exor. may prefer 
one to the other. — MoiWT 1*lka8ant 
UXDKRTACING C\>. V. MrDtTFTKK. 

L. R. 1200 : 3 W. W. R. 


(19231 4 I). 
967.— CAM, 
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4352. Right to borrow amount of debt from 

creditor — ^Acceptance by creditor of personal 
security of executor & release of debt against 
estate.^ — ^An exor. having assets of his testator, 
either m money or goods, before any bill had been 
filed for the administration of the estate, applied 
to a creditor of testator for a loan of a sum of 
money equal in amount to the debt ; & the 

creditor accepted the personal security of the exor. 
for the amount, & released his debt against the 
estate : — Held : the exor. having, by such sub- 
stitution of his own security for that of the tislaie, 
discharged the debt, as against the estati\ should 
not be treated as a mere purchaser of t he debt 
of the creditor, A, as such, entitled only to stand 
in the place of the creditor ; but the exor. was 
entitled to be allowed, in his own discliarge, the 
amount of the debt as a debt of t-esfn<^-or preft»rred 
& paid. — H epwouth r. Heslop (1S49), « Hare, 
501 ; 18 L. J. ('h. 352 ; 13 Jur. 100; 07 K. U. 
1286. 

Annotations : — Contd. lie Jones, Peak r. Jones, (19141 1 
Ch. 742. Re!d. Vane r. lU^den (1870), :> Hi. App. 003. 

4353. Right to advance money to pay preferred 
creditor — Estate insolvent — Right to be recouped.] 

— To entithi an exor. to insist on his right to pi^efer 
a creditor A: to be allowed t he amount paid by him 
out of the assets of testat-or’s estate, it is not 
necessary for him, in Uie event of the estato proving 
insolvent, to establish that at t he time h<; made t In* 
payment lie had assets of testator in hand. He 
may if lie })l(*ases himself advance the money to 
the estate for the purpose of such payiiKUit, it if 
lie does so he will be entitled to recoup himself 
out of subserpient assets of the estates which may 
come into his hands.- -/fe Jones, Peak r. .Ioni^> 5, 
119M] 1 (’h. 712 ; 83 P. .1. (^h. 568 ; 58 Sol. ,Io. 
579. 

Right to retain .] — See Sect. 4, ptmi, 

Ji. Time for ICxercine of lii<jht. 

4354. After action brought.] -Tkruev r. 
Fowler {circa 1600), Toth. S8 ; 21 K. H. 132. 

4355 . Effect of false plea.J -AfU^r the suit 

begun the exor. may not excuse liimself by any 
voluntary payments ; he may use legal delays, 
os impariauce Ac essoins, etc., to prefer om^ credit-or 
befort^ another, but lit? may not do it by false 
pleading of what lieth in his own knowhulgit ; 
otherwise, if the falsity lie not in liis knowledge, 
as non est farlum lesUttorUi {per (hTit.). -I^aukkr 
r. Dee (1674), 2 (’a.s. in (-h. 200; 3 Swan. 529, n. ; 
22 K, H. 910. 

Annotations Pigott r. Ni.wer (1077). 3 Hwan. 

r»34, n. ; SolU y r. (lower (10H8), 2 Vent. «1. Mentd. Huy 
r. Sherwood & Huy (1839), 1 (,-urt. 173. 

4356. .j — Bond creditor brings a bill against 

an exor. for recovery of his debt & pending this 
suit, the exor. cimfesses a judgmemt to another 
bond ertiditor. Hie exor. may pay this judgment 
before the bond debt. — O oodfellow' v, Burchett 
( 1693), 2 Vem. 298 ; 23 E. U. 792. 

^4niu>(aiumj( Mestd. I)eve»o v. Pont4>t (17H/0, 1 Cox, 
Eq. (3a«. 188; HinchcHlTo r. Miiichnllffcs (1797), 3 Von. 
516 ; Hojier r. Bartholomew (1822), 12 Pricse, 797. 

4357. .] — Orfokd (Earl) v. Daston (1702), 

CoUes, 229 ; Cas. temp. Talb. 223, n. ; Free. Ch. 
188 ; 3 F. Wins. 401, n. ; IE. U. 262, 11. L. ; 
revsff. S. V. euh nom. Darston v. Oxford (Earl) 
(1701), 1 Eq. Ca«. Abr. 10, L. C. 

Annotations : — FoUd. Maltby v. UuiitteU (1825), 2 .Sim. & Hi. 
227 ; He RadcUlIe. European Aauoe. 8oc. v, lUdoUiTe 
(1878). 7 Ch. D. 733. RM. Monioe r. Bank of England 
(1736), Caa. temp. Talb. 217 : lie Welle, Molony r. Brooke 
(1890), 46 Ch. D. 669. 

4358. Preference by confession of Judgment 

to another creditor.] —W aring v. Dakverb, No. 
4344, ante. 


4359 . ,] — action against an 

exor. for breaches of covenants in an indenture 
made by his testator, deft, having pleaded in 
chief pletie adminietravU & a rt^tainer for a simple 
contract debt, upon which issues were taken A; 
joined, A: then puij# darrein continuanoe, u judg- 
ment recovered upon a bond of t<*sta(or’8 aft<*r the 
last continuance (being the last day of Trinity 
term), to wit, on Aug. 2, as of Trinity term pptv 
ceding ; to wdiich pltf. replic*d that defta. had 
notice of ilio bond before the (Hunmencement of 
the action : — Held : upon doniiirnT to tlie I'oplica- 
tion, tlie plea was well pleaded. A: was an answtT 
to the action. 

Among credit (U*s of (M]ual degr<*e, lie fan exor.] 
may pay one in pri'ference to another. He 
may even, after actions are commenced against, 
him by a eredibir on simple contraet , confess a 
judgment in favour of anotluM* creditor of (Mpial 
tlegrcH*, iS^ thus givt‘t!u* latter a preft‘reuci' ( AnnoiT, 
(\.I.). --1 a”1'TLET4>n r. (-itoss (1821). 3 H. efe (\ 
317 ; 5 Diwv. A: I tv. K. H. 175; 3 D. .1. O. S. K. It, 
2 ; 107 E. It. 751.* 

Annotation : — CoiUld. /« thr (totiiis of Ilrilwiin, KirtinrdrH 

f‘. Vatc8 (1901). 84 L T. 300. 

4360. - — .J “An exor. or adininistrntor may, 
aftiT a suit is instituted against him for an a(Tount, 
pay any simph* contract or specialty crtsliHir, 
A: will be allowed suidi payiiusit in passing his 
accounts. - Malthy r. Funseli. (1825). 2 Sim. A* St. 
227 ; 3 L. .1. (). S. Ch. 85 ; 57 E. H. 3.33. 

Folld. W'uiuX r. Wt'htiiU (18.31). Yell. im. 

Reid. Nievi K r. Hiirruirr (1849). 14 L. T. (). 8. :(94. 

4361. Rule of equity prevails.) (1) Whore 

an exor. or administrator, after the ('oiniiH^nconumt 
of a creditors' administration action A ladorn 
judgment, has voluntarily paiil any creditor in 
full the rule in eipiit y. A: not at law must iiow' |>re- 
vail, under Jinl. A* t, 1873 (c. 66), s. 25 (11), 
At- he will accordingly be behl t-o have maile a 
good payment, kSl will be allowed it- in passiiig 
his aecounts, evi’ii tbougli he may have* had notice 
of the action before paynumt-. 

(2) To (irevent- Huc.li payments b(*ing madi' in any 
such action, pltf. should, iinmcHliately upon issuing 
the wu’it, aj»i)ly for At obt-ain a receiver, lie 
UAiMLim:, Eunni’EAN AsHiuiANrE Socn-rrY r. 
Uaih'I.ii rE (1878), 7 Cb. I). 733 ; 26 W. U, 117. 

AnntiUUionx : As U> (I) FoUd. Vilwirt. r. CoI.h (JM9(P, 21 

Ki. li. 1). 3(il. Apld. /(V Weiu. MmIimiY V. llrooUt' (1890). 

4.5 ('ll. i). .'i(l9. As to (2) Dbtd. PhilfpH r. (IKK4). 

28 Hoi. .Li. ;Hi0. N.F. Hr WellM, Molony r. Hrool,.' (|899). 

4.5 (.’ll. I>. ftfiil. Conid. AV WaljfhPM 

Jiiiiuiey Al HuIImUiim! (I89.''i), 39 .Sul. .L>. 77 9. 

4362. An exor, or adiiiinistrator 

is entitled, after act ion brought against him by a 
creditor of decc?ased for Jiis debt, to apply the 
aasets in payment of the debt of another credil-or, 
inasmuch as, the rules of law At equity on the 
Hubject having bemi in contlict, tlu; (upiity rule iniist 
now prevail. 

Deft., an administratrix, after action brought/ 
against her for money lent to the intestato by 
pltf., coniMinH^d to a judge’s ordtT for judgment 
in a subsciquent action by another creditor for a 
debt duf 5 from the inUistato, At judgment was 
signed accordingly. The judgmiuit w’as void 
os against erfiditors, though not /as between the 
parties, because^ the judge's order was not flhul as 
required by the Debtors Act, 1869 (c. 62), s. 27. 
Deft, having paid tli<? am^mnt of that debt which 
cxliausHfd Hie assets : — Held : as between her At 
pltf., the original debt was not merged in the 
judgment, At she was entitled to niak(! the payment 
in respect of such debt.— Vihart r. Doles (1890), 
24 Q. B. D. 364 ; 69 L. J. Q. B. 152 ; 62 L. T. 
551 ; 38 W. It. 359, C. A. 
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Executors and Administrators, 


Sect, 2 . — Payment of debts presently dm: Sub-sect, 
5, B, & C, Sent, 8; Suh-s'^cls, 1 2 .] 

4353 . Effect of Administration of Estates 

Act, 1869 (c. 46).] — Re Samson, Robbins r. 
Alexander, No. 4221, ante, 

4364. After decree — For administration.] — Exor. 
will not bo allowed payments to creditors made 
after a decree for administering the debtor’s estate. 

Where an ex or, has paid a creditor part of his 
debt, the ct. will not make any further payment 
to him out of either the legal or the equitable assets 
of the debtor, until all the other creditors are paid 
lu-oportionably. — M itoitklson v. Piper (1836), 
H Sim. 64 ; Donnelly, 89 ; ,5 E. J. (^h. 291 ; 47 
E. U, 246. 

Annolations ;--Refd. NcevfBU. Biirragc (1849), 14 L. T. O. S. 

304; Hpackmau v. Holbrook (IHGO), Ci Jur. N. S. 881. 

Mentd. ne Mitllarid ExproHH, PoarHon v. Tho Co., [1914] 

1 c;h. 41. 

4365. .] — Exors., before suit com- 

menced, p.'iid some of testator’s creditors a certain 
]>roporl-ion of their debts : — Held: they were not 
(•ntitled to any further payment, until the other 
creditors I>ad laicTi paid proportionably. — W ilson 
V. Paul (1836), 8 Mini. 63 ; .79 E. K. 25. 

Annoiaium : — Refd. Midland ExproBH, PearHoii v, I’ho 

(Jo. (1913), 109 L. T. 097. 

4366. .] — (1) When, after a decree 

directing a legal personal representative t(j admit 
assets or account, h(i pays debts, he will be allowed 
t»b(^in, though the estate should prove deficient. 

(2) When such a payment is made after a decree 
for the administration of the (istate the rule is 
otherwise. — (Ieorgb v, Deoroe (No. 1) (1865), 
35 Reav. 350 ; 55 E. R. 931. 

4367. For account,] — Administratrix not 

allowed for (h'bts paid aft cu* a decreci to account ; 
but shall stand in ih<i place of tho creditors paid. — 
.loNES V, .llTKES (1794), 2 Ves. 518 ; 30 E. R. 753. 
A7hnot4iUon — Conid. Itv Parrot i, Wliilakor r. Harn l l (1889), 

43 Ch. D. 70. 

4368. .] — Irby v, Irby (No. 3), No. 

5166, post, 

4369. .] — (Jeorcik v. (Ieorgk (No. 1), 

No. 43(Uh ante, 

4370. R. S. C„ Ord. 15, r. 1.]— 

HARRErr, Whitaker v. Rakkei't, No. 4.506, post. 

After appointment of receiver.] ~*sVr Sub-sect. r>, 
(\, post. 

C. Appointment of Receher. 

4371. Effect of — Termination of right to prefer.] 
— He Radcliffk, Eunt^pKAN Ahsukanpe SoriETY 
V. IIADCLIFFE, No. 4361, ante. 

4372. Grounds for — Not merely to prevent exer- 
cise of right to prefer.] — Philips r. Jones (1884), 
28 Sol. Jo. 360, C. A. 

AnTtotaiions : — Retd. Rf Wells, ^lolony v, Brooke (1890), 

46 Ch. D. 609 ; Rr VVaigdit’s Estate, Pufirh r. Liiulley & 

HallBtono (1896), 39 Sol. Jo. 770. 

4373 . ,] — A pltf. in a creditor’s action 

for administration of an insolvent estate is not 
entitled, on an ex p. application, to a receivership 
order on the ground merely that the exor. oi- 
administrator is preferring one creditor to another. 
— Re Harrib, Harris r. Harris (1887), 56 
E. J. Ch. 7.54 ; 56 L. T. .507 ; 35 W. R. 710. 
Annotation : — Oontd. Re WcUh, Molony r. Brooke (1890), 46 

Oh. D. 609. 

4374. .1 — Re Waight’s Estate, 

Pugh r. Lindlky & Hailstone (1805), 39 Sol. Jo. 
770. 


Sect. 3.— DISCHARGE OF UABIUTIES NOT 
PRESENTLY DUE. 

Sub-sect. 1. — In General. 

4375. Future liability certain — Priority over 
specialty & simple contract debts.] — Robson v , 
Francis (1617), 1 Roll. Rep. 405 ; 81 E. R. 568 ; 
suh nom. Robinson v. Francis, J. Bridg, 79. 
Annotation: — ^Refd. Bank of England v. Morrlce (1736), 

lioe temp. Hard. 219. 

4376. .J — Assumpsit against an exor. ; 

he pleaded an obligation payable at a future day ; 
— Held : an exor. is not bound to pay a simple 
contract debt before the debt due on an obligation 
payable at a day not yet come. — L emun v, Fooke 
(1682), 3 Lev. 57 ; 83 E. R. 574. 

Annotation: — ^Refd. Bank of England v. Morrico (1736), 

Loo temp. Hard. 219. 

4377. Under contract.] — Exor, bound to 

set apart a fund to answer future demands under 
a contract. — .Johnson v. Mills (1749), 1 Ves. Sen. 
282 ; 27 E. R. 1033, L. C. 

Annotation: — Coiisd. Re Hall, Fosler i*. Metcalfe, [190.3] 2 

Ch. 226. 

4378. Future liability contingent — Whether bar 
to action of debt.] — In debt against exors., if defts. 
plead that testator was bound in a recognisance 
in such a sum, beyond which they have not any- 
thing in their hands, it is a good replication to say 
that the recognisance was entered into for pei*- 
fomiance of covenants contained in certain in- 
denture's of which covenants none are yet broken 
{per Our.). — Foster’s Case (1588), 2 Loon. 212 ; 
74 E. R. 486. 

Annotation : — Refd. Hunt r. Bourne (1702), 1 Balk. 339. 

4379. — — ,j — (1) W. brought an action 

of debt against IL, exor. of M. Deft, pleaded, 
that testator in his lifetime made a statute 
staple to one K. in the sum of £1,000 & abov(‘ that 
he h.ad nothing ; A if this plea bo good or not was 
the question. 

(2) The plea is good without question. 1 have 
heard divei^s learned men doubt of that ; for, if 
testator were bound in a statute to perform 
covenants which are not yet broken, & it may be 
they will never be broken, then he shall never 
be chargeable by this statute, & yet he shall 
never be compelled to pay any debts, which will 
be a great inconvenience ; & again, 1 think there 
will In* a greater mischief of the otlier part ; for, 
put the case if the exors. do pay this debt, & the 
statut-e is brokt'u, after lie shall be chargeable by a 
devastavit of his own prop(*r goods, the which will 
be a greater inconveniontJe (Gawdie, J.). — WooD- 
i ocK r. Hern (1601), Gouldsb. 142, pi. 57; 75 
K. H. 10,52. 

4380. Right of creditor of inferior degree to 

be paid In full — Effect of part or probable mis- 
application of assets.] — When an annuity is secured 
by a covenant & warrant of attorney, & all the 
arrears liave been paid, the ct. will not restrain 
the exors. of the grantor from paying his simple 
contract debts until they have set apart a fund to 
answer the future payments, unless a case of past 
or probable misapplication of assets is made out. — 
Read r. Blunt (1832), 5 Sim. 567 ; 58 E. R. 451. 
Annotations : — FoUd. Collins r. Oouch (1849), 13 Q. B« 

642. Distd. Atkinson r. Grey (1863), 23 L. T. O. S. 184- 

Coi^. Hende-wm r. Gilchrist (1863), 22 L. J. Cb. 970* 

Polld. Wentworth r, Chevill (1857), 26 L. J. Ch. 760. 

Retd. Whitmore r. Oxhorrow D842), 2 Y. & C. Cb. Cos. 

1 3. 

4381. — — Liability as surety.] — A. as principal, 
& B. as surety, by indenture of Dec. 21, 1848, 


PART IV. SECT. 3. SUB-SECT. 1. 

h. Fnture lifibilitu certain — iVr- 
sonal liabilUy of executor- Where pro- 


riston not tnadc.] — An exor. who pays 
out InhcrKouces without providing for 
u continuing HabUitv of the estate 
int'urs » personal liability to the 


creditors. — U nion Bank (Liquida- 
tors) r. Kivkr (1891), 8 S. C. 146 ; 
1 C. T. B. 64.- S. AF. 
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Pakt IV. — ^Duties of Hepkesentative. 


jointly &> severally covenanted with C. & D. that 

A. , his heirs, exors., or administrators, or B., his 
heirs, exors., or administrators, would pay to C. 
& D., or the survivor of them, £2,000 in two 
instalments of £1,000, the former in 1853, & the 
latter on May 13, 1858, with interest at 5 per cent. 

B. , the surety, having died insolvent, his estate 
was administered under a decree of the ct. On a 
claim by D., the survivor of C. At D., to have a 
ftmd set aside for the payment of the second 
instalment of £1,000 : — Held : the exors. of B., 
the surety, ought to set aside a fund for the future 
payment of the £1,000. — Atkinson r. (trey 
( 1853), 1 8m. ito G. 577 ; 23 L. T. O. S. 181 ; 18 
Jur. 282 ; 05 E. U. 253. 

4382. In respect of shares— Retained 

unsold.] — The exors. of a siiareiiolder in a joint 
stock CO., whicli was a going concern at tlie time 
of testator’s dcatli, paid a legacy under liis will 
without providing for any contingent liability in 
respect of the shares which they retained unsold. 
The CO. was subsequently wound up, A: tlie oxoins. 
were placed on the list of contributori<'s : —Held : 
they were liable to pay the amount of the legacy 
in satisfaction of calls. — T aylor r. Taylor (1870), 
L. K. 10 Kq. 177 ; 39 L. .7. Ch. (570 ; 23 L. T. 134 ; 
18 W. H. 1102. 

Aiuiotutions : — Apld. Ilf Bi'wley’n EKtuto, Jefl’eryH r. JetYerys 

(1871), 21 L. T. 177. Mentd. JcTvitJ V. WolfciKtan (1874), 

L. K. 18 Eq. 18. 

4383. Release of liability in testator’s 

lifetime — Release subsequently set aside.] — Testator 
who had been a shai'eliolder in a co., but had before 
his death been ndeased from all liability in respect 
of his shares in consideration of a certain payment-, 
by his will gave certain legacies, which his exors. 
duly paid. The co. afterwards endeavoured to 
set aside the release, & they failed in the llrst 
instance, but on appeal succeeded in setting aside 
the release ; — Held : the exors. were personally 
liable to refund the amount paid to the legatees, 
to meet the calls made upon testator’s estate in 
respect of the shares. — He Bewi.ky’s Estate, 
.Jefferys v. Jefferys (1871), 24 E. T. 177. 

4384. Accepted after testator’s death.] 

— Testator bequeathed residuary personalty to 
trustees, with permission to continue existing 
investments, upon trust to convert, k, invest in, 
amongst other securities, the stock or sharens of any 
co. in Great Britain, k pay the income to a tenant 
for life, with remainder over. lie declared that 
“ the calls, if any, which at or after my decease 
may be or become due in resx>ect of any shares for 
the time being constituting part of my re.siduary 
peraonfU estate, shall be paid by ” the trustees out 
of income, & not out of capital. Testator at his 
death held wate^rworks k railw’ay shares, upon 
which some instalments were due, but not yet 
payable. After te.stator’s death the trustees sold 
some shares on which a call was actually payable, 
k allow’^ed the brokers to retain the amount of tin- 
call out of the sale moneys, for the benelit of tin; 
purcliaser. After testator’s death the truste-tis 
accepted allotments of valuable shares offered 
to them in respect of their proprietorship in the 
co. : — Held: (1) the instalments due on shares 
accepted by testator in his lifetime, when payable, 
k the amount of the call moneys deducted on tin- 
occasion of the sale, were calls w'ithiu the meaning 
of the W’dl, k hence j)ayable out of income ; (2) the 
shares accepted by the trustees did not constitute; 


part of testator’s residuary personal estate at his 
death, k hence the calls on such shai*cs were pay* 
able out of capital. — Bevan v, Waterhouse 
(1876), 3 Ch. D. 752 ; 40 L. J. Ch. 331. 

4385. Contingent creditor not entitied 

to administration order.] — Testator by deed 
covenanted with trustees to pay an annuity to a 
woman during her life, to be considered as accruing 
fi'om day to day, by equal quarterly payments. 
Testator's estate was not sutYlcient to i)ay the 
estimated value of the annuit-y jis well as Ids otlier 
debts &- liabilities, k the trustees took out an 
originating summons under B. S. C., 1883, Ord. 55, 
r. 3, as creditors for admiidstratioii of the estate. 
At the time when the summons was taken out t\o 
quarterly payment of the annuity was due 
IJehl : the t rustees (»f t in* annuitant were not 
creditors of t-estator, k could not lake out a 
summons for tin; administration of the estate ; 
although if an adndidst ration order was obtain<*ti 
by some otIu;r person they would ht* entitled to 
prove for the (‘stimated value of tin* annuity. - 
He llAKaHEAVKs, Dk’ks r. Hake (1899), 'i I (3i. \ K 
23(5 ; 59 L. J. Ch. 375 ; 92 L. T. 819 ; 9 T. E. U, 
2(54. C. A. 

AniMtalions : — Rofd. Ilf lUH-Muiti FewiiT r. .laiiicH, . 

1 Ch. 48 ; Jtr iilow, St. Jturlholoincw'h r, 

Caiiilxlcti, HUM] 1 C*h. ; Jlf Hall. Hope r. Hull, |il)18J 

1 Ch. 6«2. 

4386. When court will order retransfer of 
indemnity fund— Effect of lapse of time.] — J. in 

Ids Hfetiiin* re.ci‘iv<‘d moin'ys to pay cuHtoin hr^uHe 
duties for H. k M., k there, being reason t-o believe 
the duties were not paid, 11. k M. ealled upon the 
adndnistrator of J. to invest in tin; funds in tin; 
name of truHt-t;es a sum Hulllcient to answer the 
duties, if II. k M. should he calh*d upon to pay 
them. Alaiiy years (‘lapsed without any claim 
of tin* duth;H, k pltf. calnid for a r(*tranHfcr of tin; 
funds, but no other ndief was giv(*n, exiuipt a 
dir(H;ti(>n that tlie divid(;nd8 whicdi had ae(Tin;d 
on tin; fund should he ])aid to pltf.— EiNTON v, 
Hyde (1817), 2 Madd. ill ; 5(5 E. H. 2(i9. 


SUH-SECT. 2.- In JtESFECT OF JiEASEIKU.DH. 

See Law of i’rop(;Hy Aitn-ndment Act, 1859 
(c. 35), 8. 27 ; Trustee; Act, 1925 (c. 19), s. 26. 

4387. Whether necessary to retain assets to meet 
contingent llabillties.J- -In an action by extrix. of 
assignor of a lease against extrix. of assigmu*, upon 
a covenant by as8igrn*e t-o perform the covernuits 
in the lertse, Ac- indemnify assignor for the br(;acli of 
any of them, d(;ft. i>leaded plena adminititravit k 
at the trial fjroved that tlie (sntirt; assets including 
the consideration money for a sale by him of the 
lease in question had before Uk; hu-eaeh of (;ov(;nant- 
cornplained of been appli(;d G) tJi<; payment of 
simfde contract debts : — Held: a 8uflici(;nt defence ; 
for the exor. was not hound to retain the proceeds 
of such sale for the jiurpose of indemnifying 
against any future breach of covenant althougli 
sonie of the breaches in question were by non- 
payment of rent.- -Collin H v. Cnoucir (1849), 1.3 
Q. B. 542 ; 18 J.. J. Q. B. 209 ; 13 J.. T. O. S. 90 ; 
13Jur. 36J; 1 16 E. It. 1370. 

4388 . .] — (.4aim by a lt*sHoi* for the admiids- 

tratioii of th<* estate of his lessee, k to liave a 
sufficient ]>:irt of the aH.sets impounded to answer 


PART IV. SECT. 3, SUB*SECT. 2. 

4387 i. Whrthrr n*’f€Mary to retain 
uaatU to mrei conimyrrU lialfilitirr .] — 
Where exors. uf an uri^nal grantee of 
a fee-farm grant as’^fgned to a pur- 
chaser, & subaeauoutly, on the demand 


of the head landlord, set a part k. 
retained out of the aHsetH of tentator a 
auni aulttcient to ine(-t any future 
liability In reapec-t <»f the eoveiwtiit for 
rent In the fec*farui grant //rW ; 
under 22 23 Viet. c. 36, kh. 27, 28, 


the exora. could not retain, & the head 
landlord could not reuulre them to 
retain, any such Kiiiii, & the eatne ahould 
ho diHtrihiited aruoiig tho perHOiin 
entitled. — Miu.au v. Hi.vclaik, 111503] 
1 1. It, 150.- IR. 


J. — VOI-. XXUl. 


ii 15 
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Sect. 3 . — Discharge of liaJjiliiics not presently due: 

Svb^sects, 2 <fc 3. Sect, 4 : Sub-sectfi, 1, 2 3«] 

future possible breaches of covenant in the lease, 
dismissed. 

It is not a part of the contract between a lessor 
& lessee that, on the death of the lessee, his assets 
shall be impounded to answer the future rent & 
covenants ; &, if any portion of the assets^ are 
rcitaincd or appropriated fur that ijurposo, it is 
from tlui right of the exor. to indemnity, & not 
from any right which the lessor has to require 
such sc!curity. — King v, Malcott (1852), 0 Hare, 
m2 ; 22 L. J. Ch. 157 ; 19 L. T. O. S. 19; 16 
Jar. 2:i7 ; 68 E. K. 691. 

Annolatumn : — ^Distd. Atkinson v. CJrey (1853), 1 Sm. & Q. 
577 ; Noman v. Johnson (1800), 20 Bcav. 77. CoilBd. 
liodson V, Bammoll (1801), 1 Drew & Bm. 675. Apld. 
lie J’arry, Scott v. Leak (1889), 42 Ch. I). 570. CoBSd. 
Jfe Hail, Foster v. Metcalfe, 11903] 2 Ch. 226; lie Nixon, 
Gray v. Bell, fl904] 1 Ch. 038. Ezpld. Jie King, McUor 
V, South Australian Jjand Mortgage Agency Co., [1907 J 
1 Ch. 72. Refd. Thomas v. Grifllth (1800), 2 I)c G. F. & J. 
555 ; Jie Ilaytor Graiiitx) Co. (1805), L. 11. 1 Kq. 11 ; 
Harbin v. MaBtennaii, (1896] 1 Ch. 351 ; Re Blow, St. 
Bartholoiiiow’s Hospital r. Cambden, (19141 1 Ch. 233. 
Mentd. Re Ijondou & Colonial Co., Horsey's Claim (1808), 
L. U. 5 Eq. 501. 

4389. .] — On the sale of a leasehold before 

the passing of the 22 & 23 Viet. c. 35, the purchaser 
covenanted to indemnify the vendor against the 
covenants of the lease. JJe bequeathed the lease- 
Jiold to his widow & appointed her his extrix. ; — 
Held ; the Act applied, & the exors. of the widow 
were at liberty to distribute her estate without 
setting apart any fund to provide against the 
liability under the covenants . — He Oreen (1800), 
2 Do G. E. & J. 121 ; 45 E. K. 668, L. J J, 

4390. .] — It is compc^teiit to an exor. in 

i^ertain circumstances to distribute his testator’s 
estate without retaining any fund to meet future 
contingent liabilities in respect of leaseholds. — 
He Saleh, Powbland r. Koberth (1920), 64 
Sol. J(». 308. 

4391. Administration by court — Direction for 
retention of assets to meet contingent llabliities.] — 

In an adiniuistiutiou suit it appeari^d that testator 
& his surviving partners W’cre lessees of certain 
imn works & premises for a term of years, of which 
eleven were unexpired, A', as such lesscios, were 
subject to covenants for rent, repairs, insurance, 
etc. ; &. that, by the articles of partnei'ship, 

the exors. of a deceased i)artner might elect t-o 
become ])artners in the concern or to withdraw 
the capital of deceasod therefrom: — Held: 
although the exors. had elected not to become 
partners, & no breach of the covenants appeared 
to have happened, yet , as such covenants, if broken, 
might leave tlie estate of U^stator liable to demands 
Hutllciont to absorb it, the interest as well as tlie 
))rincipal of the residuary estate must bo ret^iined 
to answer any such possible demands, until the 
extent of the liability could bo ascertained ; or, 
if any part of the interest or income should bo 
paid to the tenant for life, it could only be on 
security to refund same, if i*equired to satisfy 
any such future demand. — Eletoher r. Steven- 
son (1844), 3 nai*e, 360; 13 L. J. Ch. 202; 8 
Jur. 307 ; 67 E. It. 420. 

AntuikUitniH HocIbou r. Saiiuiiell (180J). 1 Drfw. & 

8m. 576 ; Rf Nixon, Gmy r. Bell, 119U4J 1 I’h. 6;18 ; Re 
King, liloUor v. South AuHtralioii liaiul Mojtgnge 
Agoiicy Oo., (1907] 1 Oh. 72. Reid. Illckllnfr r. BoytT 
(1851 ), 3 Mac. & G. 635 ; Demi r. Alien (1855), 20 Bcav. 1 ; 
W^lcr V, Borrt'tt (1857), 24 Bcav. 413 ; Vurio c. Faden 
(1859), 1 Do U. F. A J. 211 ; Re Dawson, Arathuou v, 
Dawson. [1906] 2 Ch. 211. 


Sub-sect. 3. — Right of Representative to 
Indemnity. 

See Part V., Sect. 7, post . 


Sect. 4.— RIGHT OF RETAINER. 

Sub-sect. 1. — In General. 

Sec Administration of Estates Act, 1925 (c. 23), 
8. 34. 

4392. Nature of right.] — (1) Uow a creditor, 
being exor, to his debtor, may retain goods to 
pay himself. 

(2) The exor. may retain assets to pay Idmself 
notwithstanding he may not bring an action to 
recover ; . . , because in jud^ent of law . . . 
if the exor. has as much goods in his hands as his 
own debt amounts to, the property of those goods 
is altered & vested in himself, that is, he has them 
as his own proper goods in satisfaction of his 
debt, & not as exor. {per Cur). — Woodward v, 
Darcy (Lord) (1558), 1 Plowd. 184 ; 75 E. R. 282. 
Annotations : — As to (1) Consd. R. & Waller v. Hanger (1615)* 
3 Bulst. 1 ; Re Gilbert, Ex p. Gilbert, [1898] 1 Q. B. 282. 
Bold. Wanklord v. Wankford (1704), 1 Salk. 299 ; Farr 
r. Newman (1792), 4 Term Ken. 621 ; R. v. Wado (1817), 
6 I’rice, 621 . As to (2) Ezpld. Re RhoadeH, Ex p, RhoadoB, 
11899] 2 Q. B. 347. Refd. Wankford v. Wankford (1704), 
1 Salk 299 ; Ford v Beech (1848), 11 Q. B. 852. Generally. 
Mentd. Wirral u. Brand (1665), 1 Sid. 259 ; R. v. Homl)y 
(1695), 5 Mod. Rep. 29 ; Cagoi?. Acton (1699), 1 Ld. Raym. 
515. 

4393. I)|o presumption of retainer of suN 

liclent assets to pay debt.] — Where debtor makes 
his creditor exor. of his will, the law raises no pre- 
sumption that creditor has retained enough to 
pay his debt, until it bo shown by evidence that 
h(5 has received enough for that purpose. — 
White v. Eitch (1820), 7 I.. J. O. S. K. B. 223. 

4394. Necessity for assets in hands of 

representative.] — Lowe v. Peskett, No. 4068, ante. 

Actually or constructively .] — Sec 

Nos. 4134-4438, post. 

4395. Right to set off debt of legatee against 

legacy.] — (1) The exoi’s right of retainer must be 
only to retain money against money. Where 
testator had specifically bequeathed sums of 
colonial stock to a person who had borrowed money 
from her : — Held : although the gift to debtor was 
of something like money or which might easily be 
turned into money, the exor. had no right to retain 
any part of the stocks to answer the debt to 
testator’s estate. 

(2) This right which the exor, can exercise in 
certain circumstances is properly caUed a right of 
retainer. — He Savage, Cull v. IIoward, [1918] 
2 Ch. 146; 87 L. J. Ch. 690; 119 L. T. 337 ; 
62 Sol. Jo. 020. 

When right exercisable.] — Sec Sect. 

6, sub-sect. 12, B., post. 

4396 . Effect of Administration of Estates Act, 
1869 (c, 46 ).] — One of three exors. who is also one 
of two joint creditors has a right of retainer in 
i-espect of his joint debt. The right of retainer 
is not affected by the above Act abolishing the 
distinction between specialty & simple contract 
debts. — He Stewart, Crowder v. Stewart 
( 1880), 16 Ch. D. 368 ; 50 L. J. Ch. 130 ; 29 W. R. 
331. 

Annotations ComA. He JonoR. Caiver r. Laxton (1885), 
31 Ch. D. 440. Reid. Re WilliaiuB, Holder r. Williams, 
11904] 1 Ch. 52. 

.] — Stt\ alsOf No. 4162, ante, Nos. 4117-4419, 

4421, 4611, jmst. 
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k. Not assertubie in Sara The exor. has no right of rctaiucr in Nova Scotia . — Re MuNvtt*8 Etcatk (1802). 

24 N. 8 . R. (12 11. & G.) 264.--CAH. 
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Pabt IV.— Duties of Keprbsbntative. 


4397. Pleading — Debt due under marriage settle- 

ment.] — ^An administratrix claiming under a 
marriage settlement to retain her debt, need not, 
in pleading the articles to an action brought 
against her for a simple contract debt, due from 
the intestate, state that they were in writing or 
under seal, or plead them with a profcrt, or set out 
the consideration more particularly, the object of 
such a plea being merely to show her right to 
retain a debt accruing to her thereby, against 
other creditors of equal degi*ee, & to let in evidence 
in support of such retainer, on the plea of plenc 
administraviU — Uarby v, Jones (1817), 4 Price, 
89 ; 146 E. K. 403. 

4398. Duty to exercise — Executor of defaulting 
trustee.] — The sole trustee of a fund misappro- 
priated it & died insolvent. His exor. had never 
acted in the trust, &; desired to be discharged 
therefrom : — Held : he was entitled to decline to 
act in the trust, Ac was not bound to exercise his 
right of retainer for the benelit of tiie ccstuis que 
trust in resxiect of the debt due to liini as tmstee 
of the fund . — lie Hiolky, Hidi.ey r. IUdley, 
[1904] 2 Ch. 774 ; 91 L. T. 189 ; 48 Sol. Jo. 641 ; 
sub nom. Re Piddey’s Trusts, 73 L. J. Ch. 096. 
AntMtation : — Apprvd. & FoUd. Rc Bonott, Ward r. Beuott 

11U06] 1 Ch. ait). 


Sub-sect. 2.— Hy Whom Exercisable. 

4399. Executor not proving — Executor renounc- 
ing probate.] — An exor. wlio renounces probate 
is not entitled to retain a tlebt due to liim from 
testator out of assets in his liands. — Smith v. 
North (1849). 13 E. T. O. S. 380 ; 13 Jur. 998. 

4400. .] — Testator, who died in 1833, 

hequeatlied two cottages to Ids exor., in trust to 
sell Ac retain a debt due to him from testator, & 
hold the surplus for other persons. The exor. 
never })roved the will, but retained the property 
in discharge of his debt. He bequeathed it by 
Jus will, Ac it was enjoyed by the temant for life 
thereunder until 1852. A legatee in remainder 
under the second testator afterwards instituted 
a suit to recover the cottages, which was resisted 
by a iierson claiming under the will of the fii*st 
testator. The exor.’s d€*bt was alleged to be 
£300, A ilie value, according to one side, was £300, 
& on t he other, £360, but the value of the propeity 
had lately greatly increased from local circum- 
stances. The ct., notwithstanding the lapse 
of time, granted relief by ordering a sale. — 
Smith v. Hakes (1855), 20 Heav. 568 ; 52 E. K. 
723. 

4401. Executor devisee.] — An exor. may retain 
Ids own debt, or the debt of his trustee ; Ac, 
therefore, a devisee may retain for his own specialty 
debt, or the debt of his trustee ; if the devisee 
be also the exor. of a deceased creditor he may 
first retain for his own debt, & next for the debt of 
his testator (Leach, V.-C.). — Loomes v. Stotherd 
(1823), 1 Sim. & St. 458 ; 1 L. J. O. S. Ch. 220 ; 57 
E. R. 183. 

Annotation : — Consd. lU Hayward/ Twoedio v, Hayward, 

U901J 1 Ch. 221. 

4402. Executor trustee for payment of debts.] — 

An exor. has, in equity, same right of retainer of 
his debt as at law, h his right is not affecU^d by the 
circumstance of his being appointed a trustee to 
nav the debts of testator. — Drucb v, Jarvis 
(1835),4 L. J. Ch. 163. I 


Executor de son tort.] — See Pai't 1., Sect. 15, 
sub-sect. 3, B., aide. 

4403. Co-executor.] — If there are two exors. 
creditors to testator, & one gets all the assets 
into his hands, equity will not suffer him to retain 
against his companion. — Chapman v. Turner 
(1739), 2 Eq. Oas. Abr. 450, 464 ; 0 Mod. Rop. 
268 ; 22 E. R. 383, 396. 

Antu>tation ! — ^Rsld. Rc Gilbert, Kx p* Gilbert, [1898] 1 

Q. B. 282. 

4404 . ,] — One of two exors. has a right to 

retain his own debt out of a balance duo from both 
to t^staUir’s estate.— Kent v, Pickering (1837), 
2 Keen, 1 ; 6 L. J. Ch. 375 ; 48 E. U. 528. 
Annotation : — Apld. Rc MorrU’a Estate, Morris r. Morris 

(1874), aO L. T. 690. 

4406 , Joint debt.] — Rc Stewart, Crowder 

v. Stewart, No. 4396, ante, 

4406. Administrator.] — An administrator may 

retain to satisfy a dc‘bt due to liimself (per CuH). 
Bond Ac Green's Case (1613), Godb. 216; 78 
E. R. 132. . . , ^ 

Effect of form of administration bond .] — See 
Nos. 2618-2621, ante, 

4407. Undischarged bankrupt.]— An ad- 

ministrate >r who is an imdischargt?d bkpt. has 
no right to retain out c»f the assets nujoived by liiin 
os administrator a d(‘bt du<5 to him from deceased 
intestate. — Wilson v, \Vir.soN, [1911] 1 K. B. 
327 ; 80 L. J. K. B. 296 ; 104 L. T. 96 ; 18 
Mans. 18. . . ^ ^ ^ « 

Representative surety for debt of testator.]— -Nee 
Sub-sect. 6, A., post, ^ . 

4408. Representative of representative — Debt due 

to representative personally.] —Tlie representative 
of decoas(*-d (ixor., in aeeounting for Uio oxor. s 
rec(*ipt8 of tiie trust (‘stale i — Held: not to bo 
entitled, by way of tliscliarKe. U) tlio anioiliit of a 
debt owintt to tiie exof. from Iuh tentator, without 
evidence of retainer of t lus tltd)t by tlie exor. in ids 
libitime : the amount can only bo claimed as a 
debt auainst tiie estate.— UiutciK v. Umr-rroN 
(l«f:5). 2 Hare, 27.'} ; 12 L. .1. (2i. 208 ; 7 Jur. 088 : 
07 K. 11. 152. ,, 

AnmMiom EeW. K« 

2 Q. B. 347 ; WaltorH u. WalturM (1881), 44 L. i. 709. 

44 Q 9 , ,] — Administrator of diuieased 

exor. of testator in the cause held entitled, as 
against spc^cialty crcjditors of such testator , to 
reUiiii assids of his intestate, wlio had died in- 
debted to the estate of testator, U>wards payrnent 
of a judgment debt recoveiHMl by himsedf against 
Ids intestate in his lifetinui. — Horne v, Shepheud, 
Horne v, Dendy (1857), 26 L. J. Ch. 817 ; 3 
Jur. N. H. 80(5. ^ , 

Debt due to representative as representative. ) 

—Nec Sub-sect. 6, w w •# # 

4410. Person obtaining grant on behalf of 
another.] — Franks v. Cooper, No. 4504, post, 

4411 , .] — letters of administration wc*re 

granted to a person describ<.‘d as manager of a 
bank ; ho was himsedf not a creclitor : — Held : Jie 
could not as administrator retain the amount of 
a debt duo to the bank . — Re Richards, Lawson 
V, Harvey, [1901] 2 Ch. 399 ; 70 L. J. Ch. 699 ; 
85 L^. 273 ; 50 W. K. 57 ; 17 T. L. U. 650 ; 45 

M/il fi7L 


Hub-sect. 3. Against Whom Exercisable, 

4412. Whether against creditor of different 
degree— Simple contract debt against Judgment 


PART IV. SECT. 4, SUB-SECT. 2. 

I. Person oMaining gr^ on 
Qf — ktnuher at Orm. of 


creditors,] — Where a member of a firm 
of cre<Utors takes out admintotratiqu 
to debtor*s estate, be may retain 


thereout the amount of the debt due 
tbo flrni.”- B ailkv v, Wriout (1883), 
9 V. L. It. 67.— AUS. 
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SecU 4., - Right of rflaincr: Sub-aecL 3. ] 

debt.] — Bathurst’s Cask (1086), 2 Vent. 40 ; 80 

E. K. 296. 

4413. Specialty debt against judgment debt 

— Decree of court of equity.] — A decree was had 
against deft.’s intestate by for £400 for the 
profits of lands I'eccived by him ; & the intestate, 
before the decree, was indebted to deft, by bond. 
The intestate dying, deft, got administration ; & 
the question was, whether deft, could retain to 
satisfy his own bond against this decree, there 
being not assets to satisfy botli ; — Held : he 
might, deft, should pay i)ltf., in case he had 
assets, in the first place. — S tasby v. Powelb 
( 100;i), Freem. C^h. 380; Freern. K. IJ. 333 ; 22 
E. B. 1237. 

4414. Simple contract debt against specialty 

debt.] — Under a covc^nant to a retiring j)ariner 
as soon as conveniently could be to i)ay the debts 
Ac indemnify him against them, brok(;n by tlie 
deatli of the covenantor, leaving debts undis- 
cdiarged, those debts, i)aid by the other, a dcsbt 
by Bp(jcialty ; against whicli the administrator 
cannot retain his own simph‘. contract- d(;bt- ; as 
he may a debt in equal degree.- ^M uhson v. May 
( 1814), 3 Yes. A- B. 194 ; 35 E. H. 452. 

AnnotatiofiH : — Mentd. WaiHon r. J’ark(;r (1H43), (5 Bcav. 

28IJ ; J*owdrcll v. Jouoh (1804), 2 W. K. 013, 

4415. .] — An administrator in India, 

being a creditor of the intestate by specialty, A 
also by simple contract, possesses himself of asst^ts 
not sullicient to discharge llie two debts which are 
due to him, Ac claims against th(j assets possess(Ml 
by another aciminist-rator in JOngland : — HcM : his 
right of retainer must be exercised in satisfaction 
of the si)ecialty debt- ; Ac In*- will rank only as a 
simple contract creditor upon t in* assets in England. 

-Johnson v. Ward (1824), 2 1-., J. O. S. C-h. 
137. 


4416. 


>.j— -(1 ) T(‘Htator died leaving a 


detlcient estate, his wife Ac daughU‘r being extrices. 
The wife having real estatii settled on her for life, 
with a general jiower of ai)pointni(;nt, had aj)- 
pointed it as (jollateral security for a rntge. debt 
of testatoi’. This debt had m)t. bi^en jiaid at the 
date of the dcjcree : — Held : the right of the widow 
as suri'ty to be indemnithHl created a siiiqile con- 
tract debt only, Ac did not t'lititle her to retain 
as against specialty cnulitors. 

(2) ^riie daughter was absolutely entitled under 
a settlement, subject to testator’s life interest-, to 
funds out of which the trustetis had pow<*r to 
advance £2,000 to testator on his bond, which 
they did. They afterwards made large fiiHlier 
advances to him on promissory iioU^s : — Held : the 
daughter had a riglit to retain as against specialty 
creditors the £2,000 Ac interest fioru testator’s 
death, but- not the subsequent advances. — F kr- 
OUSON V, UlBSON (1872), li. B. M Eq. 379 ; 41 
L. .7. (’ll. 010. 

Annotations As to (I) Consd. AV Illi<l*re. Dtividbun r. 

(1884). 27 C’h. 1). 478. Reid. Jie UilcN, ,louo8 r. 
IVniiofatlur, IIHOU] I Ch. UiO. As to (2) Consd. Jte 
illidia^ Davidnou r. lllidgo (1884), 27 Ch. 1). 478. 


GcjieraUj/, Reid. He Boa van, Daviefi, Banks r. Bcavau, 

11913] 2 Ch. 595. Mentd. Be Mitchell, Fi'eelovo i>. 

Mitchell, 11913) 1 Ch. 201. 

4417. Effect of Administration of 

Estates Act, 1869 (c. 46).]— (1) The right of retainer 
by an exor. has not been abolished by above Act, 
nor has it been enlarged so as to enable the exor. 
to retain his debt as against a creditor of higher 
degree than himself. Notwithstanding above Act, 
an exor. who is only a simple contract creditor of 
his testator cannot retain his debt as against a 
specialty creditor. 

(2) If an exor. dies after having claimed a right 
of retainer, but without having actually exercised 
it, leaving another exor. of the original testator 
surviving, the exors. of deceased exor. have the 
right of retainer for the benefit of his estate. 

(3) A right of retainer being claimed on behalf 
of the estate of an exor. who was a simple contract 
creditor of testator, Ac there being a specialty 
creditor : — Held : the assets must, after payment 
of costs, be apportioned on the footing of giving 
an equal dividemd to all the creditors, specialty Ac 
simple contract ; the dividend must be paid in 
full to the specialty creditor ; the exor. must then 
retain his debt out of the residue ; Ac the surplus, 
if any, must be divided equally among the simple 
contract creditors. — Wilson v. Coxwell (1883), 
23 Ch. 1). 704 ; 52 L. J. Ch. 975. 


Annotations : — As to (1) Refd. Be Hankey, Cuiiliffo Smith v. 
llankoy, 11899) 1 Ch. .541. As to (2) N.F. Be Compton, 
Norton v. Compton 0885), 30 Ch. D. 1.5. As to (3) Consd. 
Jle JonoB, Calvor v. Laxton 0885), 31 Ch. 1). 440. Apld. 
lie Bont-inok, Bontinok v, Bcutlnck, 11897] 1 Ch. 673. 
Generally^ Mentd. Re llhoatloB, Ex p. Bhoades v. Official 
Kocoiver (1899), 80 L. T. 742. 


4418. .] — (1) In a creditor’s ad- 

ministration action brought against an extrix., 
who was also a creditor of testator, a receiver was 
aiipointed, wlio obtained possession of certain legal 
assets as to which the extrix. would have had a 
right of retainer if th(‘y had come to her hands : — 
Held : after tlie appointment of the receiver the 
extrix. could not claim retainer out of any assets 
got in by him. 

(2) The estate was insolvent, there w’cre both 
specialty Ac simple contract creditors, Ac the extrix., 
who was a sinijilc contract creditor, had got in 
certain legal assets before the receiver was ap- 
liointcd : — Held : she could only exercise her right 
of retainer as against credit-ors of equal degr(ie 
witli hei’self ; Ac accordingly, the assets being 
treated as divided ratably among the specialty Ac 
simple contract cieditoi's, she could retain her 
debt against the dividends payable to the simple 
contract creditors to the extent of the legal assets 
received by her. 

(3) Above Act, the object of which was only to 
place specialty Ac simple contract creditors on an 
equal footing inter se for the purpose of distribution, 
ought not to be so construed os to give incidentally 
to an exor. the power to defeat specialty as well 
i\s simple contract creditors ; although above Act, 
by augmenting the fund for the payment of simple 
contract debts, has to tliat extent enlarged the 


PART IV. SECT. 4, SUB-SECT. 8. 

4414 1. Whether agaimt creditor of 
different degree — Simple contract debt 
against specialty debt ,] — It lias never 
bwn the practice In Ireland lii the 
udinlnlBtrutluu of aasot-B, t<» form two 
fimdn, 01)0 lu roBpect of 8pi>ela)ty debts 
8c the other lu respect of simple eon- 
tract debts, for the purpose of post- 
poning’ an exor. *8 simple contract debt 
to specialty debts. The exor. may 
retain bis simple ooutract debt as 
against both specialty 4^ aim pie con- 
tract creditors, inasmuch as. by Hiudo 
l^almer's Act, both olasacs of creditors 


oiH* made of cMiual degree as regards 
prloi'lty of payment in the adinlnlstra- 
tlt>n of estates. — Oi.i»iikkts v. Uoiiyton, 
11913) 1 J. H. 211. -IR. 

,,^14 11. " -.J--W’here Act 20 (ieo. 
] 11,, c. 11, H. 18, directing exors., where 
an estate is insolvejit, to divide it in 
due proportion to among the 
creditors, it is their duty to pay debts 
according to the commou law priority 
of classes, & jtari jtassu in each class, & 
they have no right to pay any one 
creditor in preference, nor to retain for 
the w^hole of their own debts of the 
same claaa.— Joseph v, McLson (1833), 


N. B. Dig. 376.— CAN. 

4414111. .) — An exor. or adminis- 
trator cannot, by paying off creditors 
of the estate, create a demand in his 
own favoiu* that will give him a right 
of retainer in priority to other creditors. 
All that he would, iu such circum- 
stances, be entitled to would be to 
stand in the place of the creditors be 
has paid off. A: if there prove to be a 
detlcieucy of assets, he will only be 
entitled to be itaid pro raid with the 
general creditors of the estate. — 
WiLUS r. \ViLU8 (1873), 20 Gr. 396.— 
CAN. 
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right of retainer. — Re Jones, Calver v. Laxton 
( 1885), 31 Ch. D. 440; 55 L. J. Ch. 350; 53 
L. T. 855 ; 34 W. H. 249 ; 2 T. L. R. 207. 
Annotations: — As to (1) ReM. Butts'll. Prr»ffltt & Scott r. 
Dartmouth Harbour Comrs. (18{)b), 45 Ch. 1>. 612 ; 
Trevor v. Hutchins, 1185M)] 1 Ch. 841. As to (2) FoUd. lie 
Briggs, Earp & Huggins r. Briggs (1894), 38 Sol. Jo. 662. 
Apld. Be Bcntinck, Ben thick v, Bentinck, 11897] 1 Ch. 
673. As to (3) Refd. lie Haukey, Cunliffc Smith r*. 
Hankey, [1899] 1 Ch. 541; Be VViUiams, Holder i\ 
Williams, [1994] 1 Ch. 52 ; Be Samson, Bobbins r. 
Alexander, [1906] 2 Ch. 584. 

4419. .] — Re Briggs, Earp 

Huggins r. Briggs (1894), 38 Sol. Jo. 002. 
Annotations Apld. Be Bentinck, Bentinok r. Bentinck, 

11897] 1 Ch. 673. Reid. Be Hankey, CiiulitTc Smith t\ 
Hankey, [1899] 1 Ch. 541. 

4420. .] — Re Bentinck, 

TiNCK V. Bentinck, No. 4102, ante. 

4421. .j — An exor. of an in- 

solvent estate claimed to retain a simple contract 
debt due by the estate to a firm of which lie was a 
partner against a sp(»cialty debt due by tlu 
e.state to deft.; — Held: (1) the exor.’s right to 
retain a partnership debt was not affected by 
B. S. C., Ord. 48 a ; (2) the exor. had no right Ui 
retain the simple contract d<‘bt apvinst tlic^ 
specialty debt. Qu. : whetlioi* there is any dis- 
tinction in x>rinciple between the exor.’s right to 
prefer creditors At liis right to retain his own debt . 
— Re Jknnes, Oetzes v. Jennks (1909), 53 Sol. Jo. 
370. 

Annotation : — As to (2) Refd. Be HarriH, DaviH r. Harrin, 
[1914] 2 Ch. 395. 

4422. ,]~Re Harris, Davi.s r. 

Harris, No. 451 1, post. 

4423. -- — .] — EfTect of administra- 

tion of Estate.s Art, 180[) (e. 40), <m exor.’s right 
of retainer. 

We have been pressed witli a long series of eases 
which deal with th(‘ qu<‘stion of the right of 
retainer which an <*xor. possesses in administration 
of an <‘stato with re.spcet to a debt due to Jdms(‘lf. 
Now J wish to say that, although 1 cannot deny 
that 1 have formed an o]>inion on th<? subject, 1 
liold that it does not (;ome beftire ns on this occa- 
sion, & I do not expre.ss any opinion with regard 
to tlie question wliether the right- of r<*tairier is 
affected in any A: what way by the above Act ; 
hut 1 am of opinion that so far as the ca-ses that 
have been <iuotod to us sugge.st that under the 
present law two funds ought to be formed, oruj in 
respect of the specialty del)ts it the other in respect 
(»f the simple contract debts, d<*ciHions are 

erroneous, A: are in direct (conflict with the x>m- 
visions of the Act (Fretciiku Moulton, T^.J.).-- 
Re Samson, Bobbins r. Alexa.nder, (199fiJ 2 I’h. 
5S1 ; 70 L. J. ('ll. 21 ; 95 L. T. 033, (’. A. 

A nrwtations Consd. Be JeiincH, OetzcH r. JtjnncH (1909), 5.3 
Sol. Jc». 376; Be HuitIh, DuvIh r. liarriri, (1914] 2 Ch. 
395. Refd. Be Laycock, Luyrock v. Iiiceuic Tax Spc<?lal 
ikmiM., [1919] 1 Cb. 241. 

4424. .]— Where a mtgor. dies insolvent, At 

t he mtgee. then realises his security, Ac after paying 
himself the mtge. debt out of the proceeds, has a 
surplus in his hands, he cannot retain that surplus 
in payment of a simple contract debt due to him 
from the mtgor., & so give him.self a preference over 
the other creditors, but must hand it over to the 
mtgor.’s legal personal representative as part of 
his estate, the mtgee. being merely in the position 
of a tru.stee of the suri>lu8 for the estate ; Ac if the 
mtgee. in such a case happens to be the exor. of 
the mtgor., still he cannot, under an exor.*s genera! 
right of retainer or preference, retain the surplus 
in payment of the simple contract debt, to the 
prejudice of a creditor of a higher degree, whether 
the debt is due to himself individually or to a 
partnership of which he happens to be a member. ~ 


Talbot v. Frere (1878), 9 Ch. D. 508 ; 27 W. B. 
148. 

An flotations : — Apld. Be GregKon, Christ Ison r. Bolam (1887), 
36 Ch. D. 223. Refd. Be Hankey, Cimllffo Smith r. 
Hankey, [1899] 1 Ch. 541 ; He Godney, Smith r. Gruni' 
mitt, 11908] 1 Oh. 804 ; Be Sutherland, Mlohell e. Bubna, 
[1914] 2 Ch. 720 ; Be Thorne, [1914] 2 Ch. 438. Mentd. 
Hoxburgho t\ Cox (1881), 17 Ch. D. 520. 

4425. Representative without notice of 

exlstenoe of oreditor of higher degree.) — The settled 
rule that an exor. wlio pays credit oi*s without^ 
notice of the existence of a creditor of higher 
degree, is not liable to account for the sums so paid 
at the instance of that credit^or applies t/t) the 
retainer by an exor. of a debt due to himself. By 
tlie exercise of a joint power of appointment, 
£112,000, representing real estate, was withdrawn 
from a settlement A:- paid t-o a son in the lifetime, 
of his father. The son died in 1805, leaving an 
estate worth £3,200. His extrix. distributed the 
estate among cnxlitoi’s of equal d(‘grt‘e, retaining 
the hulk of it in satisfaction of a debt of lier own. 
The* father having dit*d in 1890, succession duty 
became ))ayable, & the trustees of t-lu' setthMuent 
claimed that the duty on the £112,000 ought to 
be jmid out of the son’s estate in priority to tlu? 
other creditors; — Held: (1) the extrix. having 
distributed the assets without notie** of this debt-, 
hand fide A:, without undue haste, tlu* estate hail 
been fully administer***! ; (2) the t rustees, though 
creditor of a high**!* dt*grt?**, hatl no riglit to follow 
the assets retain***! by the extrix. in <lischarge of 
her own d<*bt.— AV Kludyeh, Wingfield v. 
Erskine, [18081 2 Ch. 502 ; 07 L. J. Ch. 020 ; 79 
E. T. 298 ; 47 W. K. 5. 

4426. Against plaintiff in action for admlnlstra- 
tlon of fund— Debt against costs of action.] — An 

administrator dot's n*>t lose his riglii *>f r**tain**r by 
jutying tlu* iiHset-s into et-. Wher*? tlu* fund in ct. 
is insuflieient to discharge th** administrn tor’s 
d**bt., his right *>f retain*?!* will prevail against 
plif.’s riglit to hav*? the costs of the suit satisfi***!. - 
(hiLssuM V. Dewes (1828), 5 Buss. 29; 38 E. B. 
938. 

Annoiations : - hM. Tlpjiiiijf r. Pewter {IH12), 1 Hare, 105. 
Refd. )0f,hm*»ml r. White (1K79), 48 1.. .1. Ch. 79K ; tie 
Kh*)a*i(>H, Ex JOioaih'H, 11899] 1 Q. B. 905. Mentd. 
Wur<l r. Mackinlay (1864), 10 Jur. N. H. 1063; King v. 
Mi*l. By. (1868), 17 W. K. 113 ; Piler. Pile, p, Lamhieii 
(1876), 3 Ch. i>. 36. 

4427. .] — Hill by *?quitable mtgee., 

on belialf of himstjlf At all otluu* (creditors, t*» 
administ**!’ ih<? esiait? of ieHtait)r, praying a sal*?. 
Tho dc*vis(*es of the (?Htate dlseJaim*?*! ; At the 
exoi*H. claimed to r(*tain debts <iue to them from 
testator out of the as8<*t8 com*^ to theJr han<lH. 
The proc<!ed8 cif the estalx? being inHulThJent U» 
satisfy the mtge. d(*bi. At the g<?neral ass<*ts being 
insufficient tfj pay the costs of tlu? suit : — Held : 
(1) the mtgee. was entitI<Kl U) tlu? whole prociiods 
of the sahs without deductitjn ; (2) the exors. were 
entitled to retain their debts ^ their costs out of 
the general fissets on priority ; pltf.’s costs, as 
mtgee., was the next claim ; At tho surplus was to 
be applied pro rata to the costs of the other (lefts. 
— Tipping v. Bower (1812), 1 Hare, 405 ; II 
L. J. Ch. 257 ; 0 Jur. 434 ; 00 E. B. 1090. 

Annotations : — Astft (2) Contd. Tuekl*?y v. ThoinpHOti (1860), 

I John, tk H. 1 26. Md. Gaunt v, Taylor (1843), 2 Hnp*J, 
413; Hijpworth r. Htmlop (1844), 3 llnve, 485 ; l*or*l v. 
(JbcBicrth?!*! (1856), 21 B<»av. 426 ; HeiuhirHon v. J)o*1cJm 
(1860), L. It. 2 Kq. 532; Be Grifltth, .Jon<*8 e. Owoii, 
[1904] 1 (Jh. 807. (Jenernllu, Mentd. Hllcock r. Jtovnon 
(1843), 2 y. &. O. Cti. Cum. 376 ; Talbot v. KomHhotul 
(1859), 32 L. T. O. M. 00 ; Be Marino ManHionn Cki. (1867). 
L. K. 4 Kq. 601 ; Be Ilhoa<l*;H, Kx p. IthoadeH, [1899] 

1 Q. B. 905. 

4428. .] — In an at^tion by residuary 

legatees against an exor. to administer an insolvent 
estate, after the usual administration judgment 
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Sect. i. — Rigid of retainer: Suh-aects. 3, 4 d: 5, A. 
dH.] 

had been given, an order was made in chambers, 
on the application of jjlifs. & in the presence of 
the exor., pursuant to wldch an insurance co. 
paid certain x>olicy moneys wJiich formed part of 
the assets of testator into ct. to the credit of the 
cause. Upon the further consideration of the 
action, the exor., who was a crciditor of testator, 
claimed to retain his own debt out of the moneys 
so paid in, in priority U) tlie costs of the action & 
the debts of tlie other creditors : — Held : the 
payment into ct. was in substance a payment by 
the exor., & that he was entitled to a right of 
retainer out of the fund. — llirnMOND v. White 
/ 1879), 12 Ch. I). 3«1 ; 48 L. J. Ch. 798 ; 41 
U. T. 570 ; 27 W. It. 878, C. A. 

Arniotatuma & Apld. Jfe liOTiglcy, .TobnBon v. 

Langley (1801)), (!8 L. J. Oh. 361. Reid. Birt, Hirt v. 

Calvcr v. Laxton 

(I88.j), ,11 Ch. I>. 440 ; Hutton, IToflitt & Scott v. Durt- 
nioiith Harbour (’oinrH. (1800), 45 Ch. I). 612 ; Trevor v. 
Mo/inV 11806] 1 Ch. 844 ; ire HhoadcB, Kx jj. IlhoadcB, 

^ V' Sharp v. Hebbock (1000), 

11.1 Marvin. Crawfer v. Marvin (HK>5), 

Vl Sothcrlund, MicJiell «. Hubiia, 11014] 
Ho/* ]^'^10]1?^2 cf* Hotel, Haul r. J'iccadilly 


Ruh-sect. 4. — When and Ifow Exeucibahle. 

^ 4429, Time for exercise of right.] — An exor. who 
is a creditor of his te^stator is not bound, in order 
o preserve his right of retniner out of the assets 
he has got in, to assort Ids riglit before occasion 
arises, as on an ntt-(^m]»t to take assets out of his 
possession : if he asst'rts it then, his right will be 
j»rotcct(*d, unI(‘8R he lias done some act, by release 
^Y‘0i-wi8e, to dejirive himsr‘lf of it. 

When an or<l<'r has been made under Bkpey 
Act, 1883 (c. 52), s. 125 (1) (2), for the administra- 
tion of the. estate of an insolvtuii testator, thus 
vesting the esi-aio in the ollicial receiver under 
elTert of th(* order is to vest in the 
oflicial receiver so much only of the estate as is 
dislribu table among the creditoi’S, 
not to deprive third ])aH/ie.s of any rights which 
they have ac(juirod to withdraw from distribution 
assets m their iiosBession A:, wldch they liave a 
iiglit to r(*tain. Huis, such an order does not 
deprive an exor. creditor of his legal & equitable 
right of retainer out- of the assets which he has 
though by mistake & in ignorance of 
1)18 nghts he has paid over tlie assets to the ollicial 
receiver under the administration order ; nor is 
he deprived of that right by i)roviug for his debt 
m the bkpey,, if on discovering Ids error lie with- 
draws Ills xuoof. In that case Jie is entitled to be 
repaid the sum he would have been entitled to 
^twn had the assets been still in Ids {lossession. — 
/fc ItJIOADES, Ex p. Khoadks. [1899] 2 Q. 11. 347 ; 
C8 L. J. Q. B, 804 ; 80 L. T. 742 ; 15 T. L. U. 407 ; 
d Mans. 277, C. A.; sub rtom. Re Rhoades, Ex p. 
Official Receiveu (Trustee), 47 W. R. 5tu ; 
43 Sol. Jo. 571, 

(1901] Rlohardea tj, Yate« 

T i Moll Ison . Exp. Day (1906). 94 

^ 80 . Mode of exercise of rlght~>Claimliiff debt 

administrator having claimed 
ins debt bofoi^ the master, tliat is sufllcient to 


entitle him to retain it. — ^W inter v. IIicks (1830), 
Taml. 475 ; 48 E. B. 189. 

4431. Statement in answer in creditor’s 

suit — That money retained in satisfaction of debt.] — 

The ct, will not order an exor. to pay into ct. 
money which he states, by his answer, to have 
retained in satisfaction of a debt due to him. from 
testator.— Middleton v. Poole (1845), 2 Coll. 
246 ; 5 L. T. O. S. 344 ; 63 E. K. 719. 

4432. Obtaining grant— No bond for ratable 

distribution of assets.] — Where administration has 
been granted to a creditor & no application was 
mode at the time the grant issued that the ad- 
ministrator should pay the debts ratably, the ct. 
will not I'evoke such grant subsequently in order 
to compel such administrator to give up his right 
to retain assets sufllcient to repay himself his own 
debt in full. For the future a creditor on taking 
out administration must, in all cases if required 
by ilie ct., enter into a bond conditional to ad- 
minister the estate ratably amongst the creditors 
of dec(;ased . — In the Goods of Brackenbuuy 
(1877), 2 P. D. 272 ; 46 L. J. P. 42 ; 36 L. T. 744 ; 
41 J. P. 729 ; 25 W. R. 698. 

Annotation :-^Ueid. Davies v. J*an‘y, [1899] 1 Ch. 602 ; 
/w Ooofis of Belhani, iliehordes v. YatcB (1901), 84 

4433. Debt exceeding value of assets — 

Right to retain assets in specie.]— When the debt 
due t(? the exor. of an insolvent testator exceeds 
the value of testator’s assets, the exor. is not bound 
to realise tJie assets, i.c, convert them into money, 
before exercising liis right of retainer, but is en- 
tiUed to I'ctain the assets in specie in satisfaction 
Cjilhert, Ex p. Gilbert, [1898J 
^29 ; 77 U. T. 775 
^25 ; 42 Sol. Jo. 118 ; 

4 Mans. 337. 

Official Receiver 
AV. IMioadcs. Exp. UhoadeH, 
1189.)] 2 i), H. 34 < ; Wilson v. Wilson, [1911] 1 K. H. 32?! 


Sub-sect. 5. — Out op What Assets. 

A. In General. 

4434. Right limited to assets actually or con- 
structively in possession of representative.] — (1) An 

exor.'s right of retainer is restricted to so much 
or his ^stator’s asset s as comes into his possession 
or under his control during liis life, including anv 
part paid into ct. during his lifetime ; Ac the 
asseriion by the exor. in his lifetime of Ids right of 
retainer as against future assets of Ids testator 
will not bind assets widish after his deatli fall into 
testator s estate. 

(2) Where the representative of a deceased 
^ ® the original testator, the 

wliole foundation on which the right of retainer 
is based is cut away, for, having no right to receive 
the origin^ testator’s assets, he has no right to 
retain : & he does not unite in himself the two 
characters of the person to sue A: the person to be 
sued, 

• A., vvddow & extrix. of C., carried in claims 

in the administration of O.’s estate in respect of 
the breach of covenants by C., contained in their 
marriage settlement, to assign a policy on his life 
lor 1,600, & to replace the value of some settled 
lurniture sold, the policy money & furniture 
having ^come the absolute property of A. In 
her aflidavit, A. asserted her right as extrix. to 
retain all moneys accrued, or to accrue. At forming 


4429 I Tt f SUB-SECT. 4. 

probate.— au“ * retainer in respect of debts paid before grant of 
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part of A.’s estate. There was paid into ct. as 
part of A.*s estate during her life £100, & after her 
death a further sum of £875, the two sums repre- 
senting the whole available estate. After her 
death, B., who had been appointed co-exor. with 
A., proved O.’s will. The representatives of A. 
elaimed to have both the sums in ct. paid out to 
them to meet the claims of A. as cxtrix. in priority 
to all other creditors: — Held: the assertion by 
A. of her right of retainer gave her representatives 
no right of priority to the sum of £875, which never 
came into A.’s possession or under her control 
during her life ; but the claims being for damages 
for breach of pecuniary contracts, &, as such, 
capable of ascertainment by a certain standard 
t>r measure, could, within the authority of Loane 
V. Casey, No. 4482, post, be retained, ^ A. having 
a right of retainer in respect of the sum of £100, 
her representatives were entitled to have that 
sum paid out to them for the benefit of A.’s estate, 
to prove as creditors for the balance of the claim. 
— lie Compton, Norton v, Compton (1885), :i0 
Ch. D. 15 ; 54 L. .1. Ch. 904 ; 53 h. T. 410, CJ. A. 
Annotations As to (!) Consd. He Lance. Sharp v. Ilebheck 
(1900), 44 Sol. Jo. 24.'1. As to (2) Refd. He ithoadoK, 
Hx p, IthoadoH. [1899] ‘2 Q. B. :]17. As to (H) Refd. He 
Jones, Culver t\ J.axton (188.'i), f.'i L. J. Ch. :ia0 ; Tivvor 
r. Hutchins. [1890j ] Ch. 844 ; He Oilbort. Ex p. Gilbert. 
8V^I^V ?’* Hankey, Smith r. Hankey (1899), 

4435. -.] — (1) One of testator’s exons. 

(‘laimed a riglit of retainer in an administration 
action, whei*e the estate was insolv^ent. The claim 
was for a sum of £989 5«. lOd. made up of 
£115 5ts*. 1 Od., due at the death of testator for which 
the exor. had proved, A of £700 in resf)ect of which 
the exor. had been surety for testator, tSt winch he 
had paid with interest amounting te £174. Tlie 
creditor whom he had paid had prov(‘d for £700. 
A recciv^cr had been appointed in the action, & 
the exor. had, previously to his appointment, had 
in his hands as-sets to a greattjr amount tlian 
£11.5 5.9. lOd. & had paid them over to the rec(‘ivt*r. 
Ho had paid the £700 & interest subsecpiently to 
the receiver’s appointment : — Held : the exor. 
could enforce his right of retain(jr only for 
£115 5.9. lOd. & not for £874, but in respect of 
the £700 he was entitled to stand in the i)lac!e of 
the creditor who had proved. 

(2) At the time he paid that sum [of £700 & 
interest], there was no money in his hands. No 
money came to his hands which he <rouId i) 08 silily 
retain (Pearson, J.). 

(3) A surety who has been appointed! exor. by 
his principal, & has acted as such, & who, after 
a creditor’s action has been commenced & a re- 
ceiver appointed, hiis paid the amount for which 
he was surety, with interest, is not entitled to 
priority for the amount for wliich he has so paid 
in respect of his riglit of retainer, but can only 
stand in the place of the creditor whom he has 
paid, & cannot claim for the interest if testator’s 
estate is insolvent . — Re Harrison, Latimer v, 
Harrison (1886), 32 Oh. D. 395 ; 55 L. J. Ch. 
687 ; 55 L. T. 150 ; 34 W. R. 736. 


Annotations : — As to (1) Contd. He GUes, Jones r. Penno- 
father. (18961 1 Ch. 956. Refd. Trevor v. Hiitebina, 
11896} 1 Ch. 844; II bodes, Kx p. Ilboafics, (18991 1 
Q. li. 905. As to (2) ApUL He Bcavan. Davies, lianks v, 
Boavati, (19U1 2 Ch. 5^. As to (3) Raid, tie Mitchell, 
Ireelove r. Mitchell, 11913] I Ch. 201. 


4436. .] — (1) An exor.’s right of retainer 

extends only to funds actually or constructively 
in his possession. 


(2) The insolvent c.siatc of a deceased person, 
the subject of an old administration suit, became 
entitled to a fund in ct. to the credit of another 
suit. The fund was transferred to the credit of 
the administration suit, A outstanding costs paid 
out of it : — Held : tlic present administrator of 
deceased, a creditor, had no right of retainer against 
the balance in ct. — Pulman r. Meadows, 11901] 
1 Ch. 233; 70 L. .T. Ch. 97; 81 L. T. 26; 15 
Sol. Jo. 151. 

4437. .] — -There can be no reLiiiUT by an 

executor surety in respect of a right to indemnity 
out of tc'stator’s estate. I’lie right of retainer 
only arises when theie is a debt-, ^ a surt4y has 
no debt against his principal until he has paid ort* 
the principal debt. W hen an executor sur<‘ty has 
paid off the principal debt his right of retainer 
aristas, but only in rt*sp(»ct of assets actually in his 
hands at tlui tiim^ he pays off the debt or assets 
coming to Jus hands thereafter.- A’c Beavan, 
Davies, Banks A: (^o. v. Beavan, [1913] 2 (’h. 
595; 83 L. .1. Vh, 109; 109 L. T. 538; 58 Sol. 
.To. 31. 

Annotation Refd. He llarrlM, Davin v. Harris, (1911] 2 

Ch. .195. 

4438. Power of representative to retain whole of 
deceased’s chattels — No obligation to appropriate 
chattels of exact amount of debt.]— ( I ) An <*xor. can 

retain the wholes of his testator’s eliatt.(‘ls for the 
payment of a dt*l)t du(» U) him from his testator, 
4te is not obliged to appropriate chattels of tin* 
exact amoniit of his dei)t.. U’lnm the chattels are 
realised the balance over, if any, go(*H to the oITut 
creditors. 

(2) Ti»e ex(‘rc‘ise of the riglit of retainiT by an 
exor., after an administration order undtT Bkpey. 
Act, iS83 (c. 52). s. 125, of cluittels in his possession 
bt'foie the making of the order, t-o whiedi he had 
not signified liis (dead ion, is not (orhidd«*n by mib- 
8<‘ct. 9 of that sect.— AV Broad, Rx p. OrriciAf. 
Beoeivkh (1911), 105 I.. T. 719; ,56 Sol. .Jo. 
35, 1). (\ 

— .J - Compare No. 4525, post, 

R, Lo,ffal Assets, 

4439. Goods.]— D ive r. Langston (1501), cited 
J Plowd. I8(). 

A nnoiations : - -Consd, Woodward r. Darcy (15(10), t I'lowd. 

184. Refd. Chaliucr v. liradicy (1819), 1 .lac;. U W. 51. 

4440. First money coming into representative’s 

hands.] — Shepherd v, Kent (1702), Colies, 253; 
Prec. Ch. 190; 2 V(‘rn, 435 ; 1 JOq. Cas. Abr. 

142, pi. 0; 1 JO. if. 27.3, ir. L. 

AnruHaf Urn "Relil, Cox’h CnalHorb' Cuhc (1731), 3 I*. Wiiih. 

341. 

4441. Money paid Into court.] - (’hihsitm v, 
Dkwes, No. 4126, ante, 

4442. .] — If an exor. or adndnistralor jiays 

intej ct., und(jr an order in a cause, money whicii 
he had received from deceased’s estate, Ids right, 
to retain a d(‘ht due to him from deeeasiHl is not 
prejudiced. —liANGTON v, ilroos (1832), 5 Sim. 228 ; 

1 L. J. C;h. 150 ; .58 10. U. 322. 

4443. .] — UiciiMOND V. White, No. 4428. 

ante, 

4444. In lifetime of representative.] — He 

CoMi»TON. Norton v, Compton, No. 4434, ante, 

4445. — — .] — (I) In an administration action 
an exor. does not lose his riglit of retainer mc?rely 
by reason of delay, such its not claiming his right 
until after the chief clerk has made his certifhwite 
under the judgment, or by the fact of his having 
paid the assets into ct. or te a receiver, provided 


PART IV, SECT. 4, SUB-SECT. 6. — -B. value for a debt duo by the CKtate to money due him, was held valid. — 

4480 i. Ooods ,\ — An exor. ia onUtled him, 8c hia purebaae at public auction Yoht r. (Jiicimuik (1H59), S C. P. 159. - 

to take the personal property at its te«tator*s personal estate, In lieu of CAN. 
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Sect, 4. — Right of retainer: Svi)‘8ect, 5, C, cfer D, ; 
svh-sect, 0, .^.1 

ihe delay can be aatiKfaciorily explaintid & there 
are assets against which lie can cxcrcisci his right. 

(2 ) An exor. liad as surety joined with his testator 
in a promissory no(-(^ to secure; a debt of testator’s 
to his bankers. Jn a creditor’s action for adminis- 
tration of testator’s (;statc, which was insolvent : — 
Held : the (3xor. was entitled to retain the amount 
for which he was liable as surety on the promissory 
note out of money in ct., or in the hands of the 
receiver in the action, though the cxor.’s claim 
liad not b(;en made until after the chief clerk’s 
<*ertiticate liad been filed. — Giles, Jonks v, 
i'ENNEFATiiER, [1890J 1 Ch. 950; 05 L. .T. Gh. 
419; 74 L. T. 21 ; 44 W. R. 2811 ; 40 Sol. Jo. 257. 
AnnoiaiiouH : — ^N.P. lie Ucavan, DavlcH, Banks v. Beavan, 

llUlli] 2 Ch. 69.'i. Mentd. He Mitchell, J>oclovo r. 

Mitch(5ll, 1 Ch. 201. 

4446 . On application of representative.] — 

An exor. or administrator does not lose his right 
of retain(;r out of money paid into ct. because he 
hims(*lf applies for the order under which the money 
is so jiaid in. The right of retainer need not be 
expr(;ss]y r<;s(;rved in the order. — Re Langley, 
Johnson v. I.angley (1899), L. J. Ch. 301. 

Money paid to receiver.]— .SV/? Nos. 4418, 4435, 
4445, rm/c. 

4447. Balance due to estate from co-executors.] 

— Kent?;. J'ickeiung, No. 4404, ante, 

4448. Money In hands of representative as agent 
of deceased.] — Testator, at his death, was indebted 
to A., his attorney & general ag(;nt, in £900 & 
upwards ; the ag(;nt had in his hands a sum of 
£900. <fe he was appointed exor. On a deficiency 
of assets: lletd : A. was entitled to retain the 
£900, in payment of his (daitn against t(;stator.— 
PorrEH V. Fowler (1837), 0 L. J. (9i. 273. 

4449. Profits made by representative in carrying 
on deceased’s business.]— Testator IxHiueathcd 
1400 t>o a trustcH; ujion trust to be invested for the 
benefit of A. & K. his wife. T(‘stator was engaged 
jn trade; with same; trustee*, A he; was ind(;bte;d U> 
the jiartnershij). lie appeiint-ed his partner liis 
exor. The exeir. continued the traele, in wdiich 
he used the jiartnership assets. A creel itor’s suit 
was instituted for t he* administration of testator’s 
e;Ht.at.e‘. Testator’s exoi*. t he*n die*el, having money 
still due to him from tt*stator’s estate* i—lJrld': 
the rt;pre8ent-ativi;, the administrator, of the exeir. 
liad a right- of r(?t-ainer, as against the remaining 
(h'btors, of all profits made during the life of the 
e*xor., neitwithstanding the fact of the institution 
of the* creditor’s suit.— TiieiuNTeiN r. Stokill 
(1855), 2(1 J. T. O. S. 20 ; 1 Jur. N. 8. 751. 

Salmon, I’rloHt r. Cpplcby (1889), 

4460. Proceeds of policy of assurance.] — L. at 

the tune of his dec<?aso was indebted to II., to 
whom Ac another he had assigned a policy of assur- 
ance, the proceeds of which were receivtul by 11. 
Ac in part applied in lieiuidation of his debt.‘ Iri 
administering the est-ate* of 1 j., which was insolvent , 
H. claimed to rot>ain the* mone*y which he had 
received, but the chief clerk refused to allow it. 
On application to vary the chief clerk’s c(*rtiflcate, 
the ct, declared that the sum received by JI., A: 
applied in liquidation of his debt, was assets for 
t-he benefit of all the creditors. — IIkyer v. Ad.ams 
Re liAW, Hopetoitn’8 (^laim (1857), 30 L. T. 6 s’ 
9; 3 Jur. N. 8. 710. 


I C. Equitable Assets, 

I 4451. Separate estate of married woman.] — The 

creditors of a feme covert filed a bill after her death, 
to be paid out of a trust estate for her sole & 
separate use. The ct. decreed, that all the 
creditors should be paid pari passu^ & a mtge. & 
bond creditor were not to be preferred, because a 
feme covert by law could not make a mtge. or enter 
into a bond. But that her exor., who was a 
creditor, might retain his debt, though the estate 
stood out in trust, but not the trustee. — Anon. 
(1730), Mos. 328 ; 25 E. R. 421, L. C. 

4452. Earnings — ^Married Woman’s Pro- 

perty Act, 1870 (c. 93).] — The separate estate of a 
married woman in earnings under above Act- 
becomes upon her death equitable assets & 
divisible amongst her creditors pari passu so that 
her exor. has no right to retain in full his own debt 
thereout. — He Poole’s Estate, Thompson v, 
Bennett (1877), 6 Cli. D. 739 ; 46 L. J. Ch. 803 ; 
37 L. T. 119 ; 25 W. R. 802. 

4453. Real estate — Made equitable assets by will 
— Devise to representative for payment of debts.] — 
An exor., wlio is also devisee of real estate in trust 
to sell &- pay debts, has no right, in case of a de- 

j liciency of assets, to retain in the first place his 
own debt in full, out of such part of the assets 
as arises from the sale of real estate. — Parker v, 
Parker (1835), 4 L. J. Ch. 285. 

4454. .] — Batn V, Sadler, No. 

4084, ante, 

4455 . J — Testator, having no 

real estate at the time of his death, but being en- 
titled to the unpaid purchase money of realty 

I contracted to bo sold by him during liis life, made 
a will by which ho directed all the residue of his 
furniture, chattels, & effects to be sold by his 
I exors., &, after payment of his debts, funeral & 
ti*stamentary expenses, he directed the balance 
of the proceeds of such sale & also all other moneys 
or securities for money of whicJi he might die 
possessed, & all other his personal property, to be; 
divided between two jiersons whom he apyiointed 
his exors. The estate was insolvent, the exor. 
jiroposed to retain his own debt out of the pro- 
ceeds of sale which had been paid into ct. : — 
Held : by the words of the will, the proceeds of 
sale were constituted equitable assets, A. the exor. 
had no right of retainer. — Dbignan v, (Broome 
(1879), 41 J.. T. 672. 

4456. Made equitable assets by statute— 

Administration of Estates Act, 1833 (c. 104).]— 

Real estate is by above Act made assets for the 
payrnent of debts only in equity, &; an exor. has 
no right of retainer against it. Personal estate 
being the primary fund for the payment of 
specialty debts, the circumstance that the specialty 
debts of testator, whose personal estate is in- 
sufficient to pay those debts in full, have been 
actually paid in the first instance partly out of 
the proceeds of tlie sale of real estate, will not give 
t he exor. a right to retain liis own simple contract 
debt out of personal estate subsequently realised 
which he would not have had if the whole personal 
estate had been applied in the first instance in 
payment of the specialty debts. — Walters v, 
Walters (1881), 18 Ch. D. 182 ; 50 L. J. Ch. 819 ; 
44 L. T. 769 ; 29 W. R. 888. 

Annot^ions : — Retd. He Jones, Calver v, Laxton (188.'i), 55 

b. ,1. C h. 350. Mentd. Scagrram r. 'Tuck (1881), 29 W. R. 

4 84 * 
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Part IV. — ^Duties of Pepresentativf.. 


4457. Vesting In representative as personal 

representative— Land Transfer Act, 1897 (c. 65).]— 

Above Act does not enable an administratrix out 
of the proceeds of sale of real estate to retain a 
debt due to her from the intestate’s estate in 
priority to other creditors . — Re Williams, IIolder 

V. Williams, [1904] 1 Ch. 52 ; 73 L. J. Ch. 82 ; 
89 L, T. 580 ; 52 W. R. 318 ; 20 T. L. R. 51. 

D, Effect of Appointment of Receiver, 

4458. General rule.] — The retainer of his debt 
by an exor. as ap^ainst a receiver appointed by the 
ct. is improper. — Davenport v. Moss (180b), 14 
L. T. 133 ; 14 W. R. 453. 

4459. member of a firm, solrs. to 

pltf. in an administration action, was administrator 
to, & creditor of, the intestate in the action : — 
Held : he could not retain money belonging to the 
estate which had come to his hands after a re- 
ceiver had been nominated but had not given 
security . — Re Birt, Birt v, Burt (1883), 22 
Ch. D. 004 ; 52 L. J. Ch. 397 ; 48 L. T. 07 ; 31 

W. R. 334. 

Annotations : — ^FoUd. .Tonoa, Calvor v. Ijaxtnu (1885), 31 

(yh. IJ. 440. Refd. Hatton, Prottltt & Soott v. Dartiiumtii 
Harbour Comra. (1890), 4.i Ch. D. 012 ; 8ff»kcK v. Praiico, 
[1898] 1 Ch. 212. 

4460. Right to retain against funds in hands of 
receiver — Got in by receiver.] —Rc J ones, Calver 
V. Laxton, No. 4118, ante. 

4461. Paid over by representative.] — Re 

Harrison, Latimer v, Harrison, No. 4435, ante. 

4402. .] — Re CiiLPis, Jones v. I*enne- 

father, No. 4445, ante. 

4463. Whether court will appoint receiver — To 
deprive representative of right to retain — Prejudice 
of general body of creditors.]— Tlio et. will not 
interfere with an exor.’s right of retainer by 
appointing a receiver at the instance of pltf. in a 
creditor’s administration action merely because 
the exor. will jirobably ex(!rcise his right to tlu^ 
prejudice of Die gimeral body of creditors, nor 
unless it is shown that the ass(*ts are being w’asUul. 
— Re WELL.S, Molony r. Brooke (1890), 45 Ch, 1). 
509 ; 59 L. J. Ch. 810 ; 03 L. T. 521 ; 39 W. U. 
139 ; 0 T. L. H. 312. 

Annotations : — Reid, lie SU'vouh, Cooko r. StevenB, 11898] 
1 Ch. 162 ; Re Hfiiett, Ward v. Beuett, (1906] I Ch. 216. 

4464. Assets not being wasted.] — Re 

Wells, Molony r. Brooke, No. 4403, ante. 

4465. Insolvent estate.]— Baird v. 

Walker (1890), 35 Sol. Jo. 50. 

See, generally, Reckiveils. 


SuB-sEuT. 0 . — In respect op What Debts. 
Sec Administration of E.states Act, 1925 
(c. 23), B. 34. 


A, Debts of Deceased for which Representative is 
Surety. 

4466. On Joint bond.] — ( 1 ) Two men wore bound 
jointly in a bond, one as principal & the other as 
surety ; the principal died iutestat'C ; the surety 
look administration of his goods ; & the principal 
having forfeite*d the bond, the surety made an 
iigr<!ement with the creditor, & took upon him to 


discharge the debt. In debt brought by another 
creditor, the question was upon fully administered, 
pleaded by the administrator, if by showing of 
the bond, that he had contented it with his own 
proper mone}’, whether he might retain so much 
of the intestate’s estate : & it was adjudged that 
he might not. 

(2) By joining in tlio bond with the principal, 
it became his own debt (Flemming, t\J.). — A non. 
(1607), Crodb. 149 ; 4 Leon. 236 ; 78 F. R. 91. 
Annotation : — Refd. Boyil r. Brooks, Kx p. Boyd (1865), 1,3 
W. U. 419. 

4467. .] — An exor. may plead a statute or 

bond outstanding, in which lie himself was jointly 
&; severally bound with testator: but not if the 
statute, etc., was joint only. 1 f so be the obligation 
be joint & several, there it is in t he election of tly* 
creditor to charge the exor. of t.(*stat.or, or the 
survivor ; & so the conusoo, if lie had pleased, 
might hav’^o charged deft-, as exor. to the other 
conusor ; & deft, may, if he please, pay this debt 
out of the estate of testator, iSt jilead it to the 
ot-hi'r creditors : for testat-or, by making him exor., 
had put it in Jiis power to pay this debt first, if 
he pleased, for wdiicli he himself stood engaged. 
It is very common, when a man is bouml as siiret-y 
for another, t-o make the suri'ty i*xor., t hat he may 
Jiave power to pay the debt , At indiMnnify himself ; 
& it is evi‘ry day's expt*rience, upon “ fully 
administered,” to give in evidence payment of 
debts, for whicli the party himself is jointly 
obliged. — Rogers v. Danvers (1673), 1 Freem. 
K. B. 127 ; ] Mod. Hep. 165 ; 89 F. H. 93. 

4468. .] -Bathurst v. De Latouchk 

(1773), 31 Beav. 9, n. ; 2 Dh k. 4tm ; 55 K. R. 
531, D. C. 

.i unoiat ion : -CojaA. Boyd v. BrookH, Kx p. Boyd (1865), 
12 Ji. T. 38. 

4469. On promissory note.] “A., at tlui request 
of k, on a verbal olTia* by B. to indemnify him 
against loss, joined with C. in a joint k several 
l>romissory noti^ which he was afterwards com- 
prdled t-o pay: Held: A., having afterwards 
b(*come the exor. of B. was entitled to retain the 
amount paid by liim on the note as a di*ht due to 
him from B.’s estat-i*. — Wii.DES a. Dudi/iw 
( 1874), Ji. R. 19 Fq. 198; 44 i.. J. Ch. 3il ; 23 
W. R. 435. 

Annotations :—WeTAA. BoHhor r. WllliainH (1H75). L. B. 20 
Kq. 210 ; He Bolton. M«nant r. Bolton (1K92), 36 Sol. Jo. 
60k: 7*' Hoylo. lloylvv. Hoylo, 11893] 1 (3«. HI 
r. Cunmd, (1K941 2 Q. B. 8K5 ; ILirliurif India llubRor 
Comb C;o. V. Martin, 11902) 1 K. B. 77H. 

4470. .]— Rc (ilLEH, JONi:s V. JV.NNE- 

FATHER, No. 4445, ante. 

4471. Whether surety must have paid debt.]-;- 
When an exor., who lias joined ns surety with his 
testator, pays the amount of the debt after testa- 
tor’s diiath, he is entitled t/O retain the amount 
out of testatcjr’s assets, os against all creditoi*8 of 
equal degree. — Re Brooks, Boyd v. Brooks 
( 1865), 34 Beav. 7 ; 5 Ni^w Rep. 258 ; 34 L. J. (3i. 
605 ; 12 \j. T. 38 ; sub worn. Ex p. Boyd, Boyd v. 
Bhcoks, 13 W. It. 419, L. C. 

Annotation :—Jtetd. Re Orino, KvanB v. Maxwell (1883), 
,50L. T.51. ^ 

4472 . .]— An action was brought by credi- 
tors for the administration of the estate of an 
intestate, a widow, against the adiriini.strai-or, who 


PART IV. SECT. 4 , SUB-SECT. 5. 

— D. 

n. RioM to retain aoainst funds in 
hands of receiver — Oot in by receiver dt 
paid into court.] — An exor., who was 
also a creditor of testator : — Held : In 
an administration action, not entitled 
to a right of retainer oat of rents of a 
chattel real ctdler^ted by a receiver & 


lodged by liim to the cretllt of the 
action, but entitled to such right out 
of a sum lodged in ot. to which tostotor 
was entitle in remainder, & which, 
having fallen into possession after bw 
death, was in presence of the exor. 
transferred fo the credit of the sotjon. 
— TaafK V. TaakB, 119021 1 1. B. I4S. 

-IR. 


\RT IV. SECT. 4, SUB SECT. 6.~-A. 

4469 I. On promisson/ ?io(^.l— One of 
e Hurotlos on a promlHsorv note, 
Ing afterwanls exor. of debtor, Is 
titled to retain sulflclcnt out of the 
sets to meet bis liability M such 
rety, on the footing of such liability 
ting a gpciclalty debt of testator to 
fij. — CAi.nwKi.i. r. l*ARKr.n (1869), 17 
JL 95.'). - IR. 
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Fled, 4. — Right of retainer: Fliifj-sed, 0, A,, /?., C., 
D,,E, {a) i& (h), & F .] 

was her eldest son, & who was acting under letters 
of administration granted to ^ him previously. 
Deft, had joined, as surety, with intestate in giving 
a security for certain loans which had been pro- 
cured by her for h(ir own purposes, & he claimed 
to rei^ain out of the assets of intestate, in, or 
coming to his hands as admimstrator, a sum 
suflicient to repay these loans with interest. He 
had not in fact rei)aid them, although he was 
personally liable to do so. Deft, was at one period 
emgaged in farming, & intestate from time to time 
made him small advances when he was in want of 
money to assist him in carrying on his business, 
or for his maintenance. Intestate never attempted 
tl) recover these moneys, & she took no acknow- 
ledgment for them. IMiis. sought to charge deft, 
with the moneys so received by him. By the chief 
(derk^s certificate it was c(u*tified, amongst other 
things, that deft, had made the claim above 
mentioned, which the chief clerk had allowed, & 
that pltfs. had brought in the s(‘t-off before re* 
ferred to, but which the chief clerk had disallowed. 


subsequently accrue. A. dies without having 
satisfied the original debt, & having contracted 
further debts subsequent to the execution of the 
deed: — Held: his exors., two of whom were 
partners in the house of trade, could not plead 
either of these debts by way of retainer, or as an 
outstanding specialty debt. — D e Tastbt v, Shaw 
(1818), 1 B. Ac Aid. 0(54 ; 106 E. R. 244. 


Annotations : — Consd. lie Morris’s Estate, Morris v. Mo^s 
(1874), 10 Oil. App. 68. Refd. Ellis v, Kerr, [1910] 


1 Oh. 529. 


4478. .] — Testator, who was a member of 

a partnersliip firm, appointed one of his surviving 
co-partners & another person his exors. :—Held : 
the surviving partner was not deprived of his 
right to retain assets in his hands in satisfaction of 
the liability of testator to the firm, by the fact 
that the amount of the liability had not been 
ascertained, no accounts of the partnei*ship having 
been taken . — Re Morris’s Estate, Morris v. 


Morris (1874), 10 Ch. App. 68 ; 44 L. J. Ch. 178 ; 
81 L. T. 491 ; 23 W. R. 120, D. JJ. 

4479. R. S. C., Ord. 48A.]— Rc Jennes, 


Oetzes V. Jennes, No. 4421, ante. 


JMtfs. took out a summons to vary the chief clerk’s 
certificate : — Held : the right of the retainer 
existed notwithstanding the judgment for ad- 
ministration, & notwithstanding that deft, had 
not in fact repaid the loans before the judgment ; 
Ac upon his repaying them, ho would be permitted 
lo retain . — Jle Oumr, Evans v. Maxwell (1888), 
r >0 D. T. 51. 

Annotations Consd. lie OiloH, JonoH I’onncfaMicr, [1896] 

I Oh. 956. Apld. lie Ih avan, Davi<5H, ParikH v. Boavati, 
|191.‘il 2 Oh. 595. Bofd. lie hhoadcH, Kx p. Phoadrs, 
|lH99j 1 Q. 11. 1)05. 

4473. No assets at time of payment.] — He 

Harrison, Latimer v. Uarrihon, No. 448.5, ante, 

4474. .] — lie Beavan, Davies, 

Banks & (k). v, Beavan, No. 4437, ante. 

In respect of what assets right of retainer 
avaihible, sec, generally, Sub-sect. 5, ante, 

4475. .] — A surety has a right to retain out 

f»f Die estat-e of an intestate against specialty 
creditors tin* whole amount of a debt for whicli he 
is surt'ty, where the jirineipal debtor, whose 
administrator he is, has covimantod with him for 
the due payment thereof to the creditor, although 
t-ho surtdy has not himself jiaid any jiart of the 
debt to the creditor. Qu, : wind her in such case 
the surety has same right under a covenant only 
of indemnity by the ])rinci]ml debtor. — Re Aixen, 
Adcock v. Evans, [1896] 2 (ki. 345 ; 05 Jj, J. Ch. 
760 ; 75 L. T. 18(i ; 44 W. R. 644 ; 40 Sol. .To. 588. 
Annotation : — Consd. He Poavan, Dnvios, Pankn r. Peavau, 

11919] 2 Ch. 595. 

4476. Nature of surety’s right of indemnity — 
Against whom right of retainer exercisable.] — 

EERaiT.soN 7\ OinsoN, No. 4416, imfr. 

Against whom right of retainer exercisable.] — 

A^ee, generally. Sub-sect. 3, ante, 

B, Debts due from Deceased to Finn of tchich 
Deceased was Partner, 

4477. Right of executor partner to retain.] — A., 

being indebted in his individual capacity t-o a house 
in trade, of which he himself W’as a partner, in a 
sum of money, the amount of which could not be 
exactly ascertained, covenants to pay the firm 
all his then debta, such other debts as should 


C. Debts due to Representative as Spouse of Deceased, 

4480. Under bond given by husband before mar- 
riage — To make provision for wife.] — Boskelley 
V, Godolphin (1083), T. Raym. 483 ; 83 E. K. 
252 ; sul) nom, Rockellby v, Godolphin, 2 
Show. 403 ; sub nom, Boskellet v, Godolphin, 
Skin. 214. 

Annotations : — Consd. Marriott v, Thompson (1739), 7 Mod. 

Itop. 292. Refd. iUchmond v. White (1879), 27 W. R. 

878. 

4481. .] — If the bond, on marriagei 

be given trustees, conditioned to leave the 
intended wife a sum of money, & the wife be made 
the extrix. of the obligor, she may retain the 
amount of the bond, & plead such retainer to an 
action brought against her by another bond 
creditor of the husband. Secus, if the bond be 
conditioned to pay the trustees the money in trust 
for the wife ; but in such case the wife may pay 
tlie trustees out of the assets, or pay out of her own 
money & retain assets pro tanto, or confess judg- 
ment to the trustees to cover assets. — Marriott 
V, Thompson (1739), Willes, 180 ; 7 Mod. Rep. 
292; 125 K. R. 1123. 

4482. .] — Marriage covenant with a 

trustee for securing a provision for the wife may 
be given in evidence by her, on a plea of pleyie 
administravit , in an action brought against her 
as extrix. ; she may retain out of tlio personal 
assets so much as is equal to the damages she has 
sustained by the breach of such covenant. — 
Loane V, Casey (1775), 2 Wm. Bl. 965 ; 96 E. R. 
569. 

Annotations : — FoUd. lie Compton, Norton v, Compton 

(1885), 30 Cb. 1). 15. Refd. He Hayward, Tweudie v, 

Hayward (1900), 70 L. J. Ch. 155. 

4483. .] — An extrix. gave an accept- 

ance for a debt due from her testator, taking an 
engagement from the drawer, to renew the bill 
from time to time, until sufficient elTeots were 
received from the estate of testator : — Held : 
this meant sufficient ell'ects in the ordinary course 
of administration ; ^ she had not pi^ecluded 

herself fi*om first applying assets to pay £3,000 to 
trustees for her own use in discharge of a bond 
given by her husband before marriage to that 


PART IV. SECT. 4, SUB-SECT. 6.— C. 

o. Loan to husband ,) — A Bum paid 
by deft, to her husband on Sept. SO. 
1909, Rho now claimed to be entitled 
as extrix. to retain out of the aasets, 
in priority to oi^er creditors, with 


interest from Sept. 80. 1909, to the date 
of her husband’s death -IfeW ; it was 
a debt whioh she was entitled as 
extrix. to retain in priority to the claims 
of the other creditors, but as the 
principal only became due on the death 


of her husband the deft, waa only 
entitled to interest from that date. — 
He Lynch, Kkhor v, Lynch (1915), 49 
1. L. T. 78.~IR. 

p. .] — Re Caret, Caret v, 

Carey (1915), 49 I. L. T. 826.— IR. 
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effect, before she paid the acceptance. — B ower- 
BAKK V. MONTEmo (1813), 4 Taunt. 844 : 128 
E. R. 664. 

Annotations : — Mentd. Brown v, Lansrlcy (1842), 4 Man. & G. 

466 ; Maillard v, Pago (1870), L. 11. 5 Exch. 312. 

4484. Loan to husband — For purposes of business 
■-^Married Women’s Property Act, 1882 (c. 75), s. 3 
— Judicature Act, 1875 (c* 77), s. 10.] — A woman, 
married after the passing of the Married Women’s 
Property Act, 1882 (c. 75), s. 3, advanced to her 
husband for the purpose of his business the sum 
of £143 5s. The husband died intestate without 
having repaid the loan, & letters of administration 
were granted to Ms widow. Ills estate proved to 
be insolvent. In an action to administer hLs 
estate the widow claimed to retain her debt out 
of moneys in her hands as administratrix repre- 
senting her husband’s estate. Her claim was 
opposed by the creditors on the ground tliat, by 
.lud. Act, 1875 (c. 77), s. 10, & Married Women’s 
Property Act, 1882 (c. 75), s. 3, her debt was 
postponed to their debts, & that therefore she 
could not, as against them, exercise her right of 
retainer ; — Held : the widow was entitled to retain 
her debt . — He May, Crawford v. May (1800), 45 
Oh. 1). 490 ; 00 J.. J. Ch. 34 ; 03 L. T. 375 ; 38 
W. K. 705 ; 0 L. R. 401 . 

Annotations Kc Long, Tam r. KiiuntTson, [189.5J 1 

Ch. 602. Consd. He Aiuhlcr, AVootihead v. Ambler, 

1 Ch. GJ)7. Refd. Re Ilhoaden, Ex it. }thoado.«i 

(1890), 68 L. J. y. H. 636 ; He Whitaker. Whitaker r. 

Palmer, 116001 2 Ch. 676. 

4485. .] — Married Women's 

Property Act, 1882 (c. 75), s. 3, does not alTect the 
right of retainer of a married woman wlio is the 
extrix. of her deceased husband in respect of a 
loan made by her to him for the purposes of his 
business. Tliough that sect., in combination with 
Jud. Act, 1875 (o. 77), s. 10, prevents a wife from 
proving for sucli a Joan in iUv admini.stration of 
her deceased husband's estate, if insolvent, in 
competition with his creditors for value, yet, if 
she is her husband’s extrix., she can ."is against 
those creditors retain the amount of the loan 
out of assets in her hands as extrix. — lie Ambdkic, 
WooDHEAi) V, Ambler, [1905] 1 Cli. 097 ; 71 
L. J. Oh. 367 ; 92 L. T. 710 ; 53 W. R. 584 ; 21 
T. L. R. 370 ; 49 Sol. Jo. 417, C. A. 


D, Unascertained Debts, 

4486. Damages for breach of contract — Marriage 
settlement.] — Jxiane v, Casey, No. 4482, ante, 

44 S 7 , Covenant to assign policy & replace 

furniture.] — lie Comi»ton, Norton v, Oompj'on, 
No. 4434, ante, 

4488. Owing to Arm of which deceased was 
partner.] — De Tastet v, 8iiaw, No. 4477, ante, 

4489. .] — Re Morris’s Estate, Morris v. 

Morris, No. 4478, ante. 


E, Debts not recoverable at Law. 

(a) Debts barred by Statutes of lArnifation. 

4490. Right to retain debt.] — Staiilschmidt 
Lett, No. 4240, ante. 

4491. After decree for account in adminis- 

tration suit.] — After a decree for taking accounts 
in an administration suit, one of several exors. 
may insist upon his right of retainer in respect of 
a debt due moi'e than six years before testator’s 
death, notwithstanding Stat. Limitations. — Shar- 
MAN V. Rudd (1858), 27 J.. J. Ch. 844 ; 31 
I.. T. O. S. 325 ; 4 Jur. N. S. 527. 

4492. ,J — An exor. is entitled to retain his 

debt, although harried by Stat. Ijimitat-ions during 
the lifetime of tesUitor. 'I’lun'efort*, where an 
exor., under a mistake of facts, had uiado yearly 
pa>Tnenta to his ttistatrix for twenty-live yearrf 
I>revious to her death, he was hedd entitled to 
retain the amount out of her residuiiry estate. — 
llTLL V, Walker (1858), 4 K. ^ .1. 100; 32 
L. T. O. S. 71 ; 70 E. R. 09. 

Annotations : — Refd. Mldgley r. Mldgloy, [1863] 3 Ch. 282 ; 

Bndgolt r. Budget t, |18‘J6J 1 Ch. 202 ; Trevor r HutohlnH, 

I18U6J J (’h. 811. 

Right of representative to pay statute-barred 
debts.] — See Sect. 2, sub-sect. 1, A. (r0» ante. 

(h) Debts barred by Statute of Frauds. 

4493. No right to retain debt.]— 7»V Rownson, 
P^iKLD r. White, No. 4343, ante. 

Whether representative entitled to pay debt 
barred by Statute of Frauds.] —See Heel. 2, sub-sect. 
4, R., ante, 

F, Debts due to Representative as Representative. 

4494. Representative of two estates — One estate 
indebted to other.) — If A. be indebted to R. Jc C. 
by several obligations A:. dic;s it 1). takes the 
administration, it after B. makes D. liis <*xor., Aw 
(lies. I), muy iTtain the goods that he has as 
administrator of A. U> satisfy tins d(d)t due U) him 
as exor. of R.~ Rurnet v. Oixe (1010), 1 Roll. 
Abr. 922 ; sub norn. Rcrdet v. Pix, 2 Rrownl. 50 | 
123 K. R. 809. 

A niuftcUion : -Rofd. Cbapinau v. Turner (1736), 6 Mod. Ih'p. 

268. 

4495 . ,] -TiiOMi’SON V, Cooper, No. 

4529, post. 

4496. .]— In 1848, A., who was a 

debtor of B., died, liaving appoinUid C. & C. his 
exors. A suit was in.stituted for the administra- 
tion of A.’s estate. Before decree, B. died, having 
also appointed (I. & C. his exors. : — Held : C. & C. 
w(-*re entitled to retain out of A.’s estab^ tlie debt 
due to 13. from A., as against all other creditors 
of A., standing pari passu with R. — Wyncii v. 
Grant (1854), 3 Eq. Jiep. 00; 21 L. J. (>'h. 0; 
24 1.. T. O. 8. 08 ; 3 W. R. 0. 


PART IV. SECT. 4, SUB-SECT. 6.— 
E. (a). 


4490 i. Right to retain defd .] — An 
exor.’s right of retainer for a debt due 
to him by teatator extends to a debt 
wideb has, in testator's Ufo-time become 
liarred by Stat. Limitations^ & such 
right of retainer may be exercised after 
judgment in an administration action 
lias been given. — Moran v. Gilmouu 
(1897), 22 V. L. K. 686.— AUS. 


4490 II. .) — An exor. has a right 

to retain a debt barred by Stat. 
Ijlmltations. — Crooks r. Crooks 
( 1864), 4 Or. 615.— CAN. 


4490111. .1 — Stat. LimitaUona 

does not bar the claim of an exor. 
against the estate of testator. — Emks 
rT Embs (1865), 11 Ur. 325.— CAN. 


4400 Iv. .1 — ^Wber© In a suit to 

admiiiisier the estate of a deceased 


intestate, pltf., who was his widow Sl 
adminlKtratrtx, sought, against the 
wish of deft., who was one of the next- 
of-kin, to retain out of the asHcts of 
deoeased the amount of a statute- 
haired debt owing by deocosed to 
her : — Held : she was entitled to retain 
such amount . — Jie Caiiky, Cauky v, 
Carey (1616), 46 I. L. T, 226.— IR. 

PART IV. SECT. 4, SUB-SECT. 6.— F. 

44941. Hepresentativeoftuxt estates — 
One estate indebted to other .] — Where an 
exor. of a creditor is also administrator 
or exor. of such criKlitor's debtor, tbe 
right of retainer arises when there are 
any assets, At he will be assumed to 
have exercised such right without any 
actual act of appropriation being 
established. At though bis edaim would 
otherwise be ban^ by statute. — 
Kune v Kune (1870), 3 Ch. Ch. 161, 
—CAN. 


4494 li. . 1 — 4*Iie estates of A. Ac B. 

wore administered in one action. The 
estate of B., who was A.'s exor., was 
entitled to the residue of the estate of 
A. IL's exor., a creditor of B., brought 
the acrion as exor. At creditor on behalf 
of himself At all other cpedltors. At 
asserted his right of retainer. Tho 
exor. of B. died pending the suit, which 
was continued by substituting bis 
exors. as pitfs. After A.'s estate had 
been realised, an order was iiia^lo At 
the money brought into cl, ivrjuired 
that part of tlnj funds in ct. whloh 
repreoented the residue of A.’s estate, 
to be transferred to tho cwjdit of It. s 
estate. At declared that pitfs. were 
entitled to exercise their right of 
retainer, as the oxers, of B.'s exor., 
in resp^t of the amount so ascer- 
tained, in discharge of the debt due 
them from U.’s estate. — O u^Rebts v. 
Coryton. 119131 1 I. H. 381.— in. 
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Ec] 

4497 . .] — Tlip same individual was 

the administrator both of A. & B., whose estates 
were being administered by the ct. A.’s estate 
was found indebted k) B.’s : — Held : the adminis- 
trator was entitled, & was bound, at the instance 
of the parties interested in B.’s estate, to retain 
the debt out of A.’s assets in preference to A.’s 
other creditors. — Fox v. Gatirett, Miles v. Fox 
(N o. 1) (18ft0), 28 Beav. 10 ; 29 L. ,T. Oh. 423 ; 1 
J.. T. 474 ; 0 .Tur. N. S. 208 ; 54 E. 11. 271 . 
Annotations : — Consd. lif IJcncU, Ward v. Poiictt, flOOC] 

J CJh. 21 ( 5 . Refd. Handiii* r. Houthiield ( 1874 ), ii. It. 19 E«|. 

21 . 


4498 . 


ed, 


Deft, was the exor. of the 
who, as exor. of the will & 


will of F., deceasec , 
legal personal representative of M., deceased, had 
got in & received assets of M.’s estate, which was 
insolvent i-^Held : d(dt. could not be compelled to 
exercise his right of retainer over the assets of 
P.’s estate coming into his possession in favour of 
the creditors of M.’s estate. — Re Funnelt., Dyne 
V. Funnell (1912), 107 L. T. 145. 

4499. Representative of representative.] — An 
<"xor. of an exor. may retain, but not in this case ; 
the land being devised to the exors. share & share 
alike makes a tenancy in common ; but here the 
exor. of the exor., is not the (*xor. to first testator, 
^ tliercforis cannot retain ; At the personal assets 
are gone ; At the question is now as to the real 
estate. At in equity all debts are equal At you can- 
not prefer yourself ; At equity will never assist 
a retainer (Wiikjht, Loim) Keeper). — Hopton 
V. Djiydkn (1701), Free. (Hi. 179 ; 2 Eq. Gas. Abr. 
450 ; 24 E. B. 87. 

A ?motaf imi s : -DiBtd, WilHon r. CNixwull (188:5), 2:5 Ch. 1). 

Consd. LV'(:oiin>( on, Norton v. C'oinpion (188r)), :50 

Ui. I). l.». Refd. Kont, r. I’ickurliii? (18:57), 2 Keen, 1 ; 

Walttii;fi V, WnR<‘rH (1881 ), 44 J.. T. 7(59 ; .Joiioh, Calvor 

V. liaxion (188:.), :51 Ch. I). 449 ; Jif 15cntinck, Hontlnck 

r. Boiiiinck, 11897) 1 Ch. (5715 ; J{r Suthorland, Micholl v. 

hulmn, (1914) 2 (1i. 720. 

4500. .] — The exor. of an exor. is entitled 

to retain out of the balances of the produce of the 
original testator’s West India plantations, received 
by him ns assignee appointed by the ct., debts due 
from testator to him eitlu*r in Ids own right or as 
exor. of deci^ased exor.- ’Puomson r. Grant 
( 1823), 1 Buss. 540, n. ; 38 E. B. 209. 

Annotations Refd. WaltcrH r. WaltciH (1881), 18 Ch. D. 

182^ 22?**^^* ' * ^35cckc(t (18(5:5), 1 Moo, J». C. C. 

4601. .] -WlJ.s()N r. ('oxwKi.i,, No. 4117, 

artic, 

4502. .] — Re (kiMProN, Norton r. Crompton, 

No. 4431, ante. 


G, Debts due. to Representative as Trustee. 
4503. General rule.] — (1) Administrator deft, 
may give evidence of I'etainer or plead it. 

(2) In an action on a bond of intestate * : — Held , 
the administrator might ret>ain for a debt due tc 
liim as trust»ee under a covenant Ac deed of settle 
ment.— Plumer. r. Marcuant (1703), 3 Burr 
1380 ; 97 E. B. 884. 

Annotathms : — As (o (1) Consd. Harry r. Jones (1817). i 
Conid. Kx]). Timlal (18.32), 1 Doat\ & 
Ch. 291 ; Farloy r. Briaiit (IS.H.'S), .3 A«l. «: Kl. 839. Reid, 
Hander v. Hoathlleld (1874), L. It. 19 Kq. 21. 


4504. .] — A right of retainer is not pre- 
judiced by the circumstance, that the administra- 
tion is granted to another for the use of the creditor, 
a lunatic, any more than if durante minoritatc ; 
nor, that a debt is due to a trustee. — Franks v. 
Cooper (1799), 4 Ves. 763 ; 31 E. B. 394, L. 0. 

4505. .] — Re Hubback, International 

Marine IlyDROPATiiic Oo. v. Hawe.s, No. 4194, 
ante. 

4506. .1 — An order in an administration 

action under K. S. C., Ord. 15, r. 1, merely for an 
account by an extrix. Ac reserving further con- 
sideration does not affect the right of creditors 
to sue her, or her right to prefer creditors. Where 
an extrix. who, after such an order had been made* 
against her, was appointed trustee of a settlement. 
At entitled as such trustee to a debt due from her 
testator’s estate : — Held : she might apply the 
balance of testator’s estate in part satisfaction of 
such debt, though other debts were unpaid. — Re 
Barrett, Whitaker v. Barrett (1889), 43 
Ch. D. 70 ; 59 L. J. Ch. 218 ; 38 W. R. 59. 
Annotation PoUd. Re HarriB, Davis v. Harris, [19141 

2 Ch. 39.5. 

4507. Whether cestuis que trust can compel 
representative to retain.] — The administrator of a 
sole trustee who has died insolvent is entitled, in 
resi>ect of the trusteeship which has devolved 
upon liirn as such administrator, to exercise the 
legal right of retainer in respect of any debt due 
to the trust estaUj, A& is bound to do so if required 
by the cestuis que trust. — Sander v. Heathfield 
(1874), \u B. 19 Eq. 21 ; 44 L. J. Ch. 113 ; 31 
i.. T. 400 ; 23 W. B. 331. 

Annotations : — ^FoUd. Rc I<’altlifuJI, Re Hutton, Hardwick 

r. Hutton (1887), 57 L. T. 14. Consd. Re llciictt, Wanl r. 

Bonott, 1190(5] 1 Ch. 216; Re Harris. Davis v. Hnrris. 

11914] 2 Ch. 39.5. Refd. Crowder v. Stewart (1880), 1(5 

Ch. D. 3(58 ; Re Ambler, VVoodliead r. Ainlfler (iyO-5), 74 

L. J. Ch. 367. 

4508. .] — B. was the extrix. of her late 

husband, whose estate was insolvent who was 
indebted to the estate of A., of which h(^ was sole 
trustee, in a considerable sum of money in respect 
of the proceeds of salt^ of cert-ain real estate, A: 
therefore the right to i-eecive the money &> the 
obligation to pay were centred in same person. 
In these circ.umstanct's B. claimed to be entitled, 
in priority to all oth(*r creditors upon her laG' 
husband’s estate, to retain out of his personal 
ass<‘t8 wliich had come to, or were in her hands, 
or had been paid into ct., a sum in respect of tlie 
pioceeds of sale of the real estate. The question 
was, whether an exor., or administrator was bound 
to retain for debts U) which he was entitled as 
trustee when required to do so by liis cestui que 
trust : — Held : on the authority of Sander v. 
Heathfield^ No. 4507, ante, the right of retainer must 
be allowed. — Re Faitupull, Rc Sutton, IIaro- 
wicK V. Sutton (1887), 57 L. T. 14. 

Annotations : — CoDSd. Rc Benett, Ward v. Benett, [19061 

1 Ch. 216 ; Rc Harris, Davis v. Harris. [19141 2 Ch. 395. 

4509. No acceptance of trust by repre- 

sentative.] — Where a sole trustee had misappro- 
priated part of his trust estate, the exor. of his 
insolvent estate, who had not acted in the trust, 
was held to be at liberty to decline to exercise any 
right of retainer at the request of beneficiaries 
under the trust as against other creditors. — lie 


4490 i. Repreaentative of representa- 
nve.] — O. os oxor. of A. rocoived 
£2,010, iho amount of a policy of in- 
Huranco eitootod by A. on his life : — 
l/eld / P., who was oxor, of O. was. 
hound as such to retain that sum as a 
Boourlty afirainst a sum of £8.250. for 
which O. had made* his a4ttaet8 liable as 
a BTOurity for A.— Ift* Owrn (1889), 23 
L. R. Ir. 328.—IR, 


of judgment— 
Rntitlea only to sum paid by him .) — 
An exor. obtains an assiKimieut of a 
judgment for a less sum than was 
actuiUly duo upon it, & then claims to 
he allowed the full sum out of the 
assets of tosUtor: — Held; he is en- 
titled to no more than ho actually paid. 
— M*Namaka V. CnuRcn (183S), 1 
Ir. fi. Hoc. N. S. I.— IR. 


PART IV. SECT. 4, SUB-SECT. 6. 

- —G. 

r Where, estate insolvent ] — Wbeie 
tho estate of doooased is insolvent, the 
Act Tf)specting trustees displaces any 
right on the part of the exor. to 
retain In full . — Re Boss (1881). 29 
(ir. 385.— CAN. 
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liiDLEY, Kidley V. KiDLEY, [190 i] 2 Ch. 774 ; 73 
L. J . Oh. 090 ; 91 L. T. 189 ; 48 Sol. Jo. 641. 
Annotation: — ^Apprvd. Rc Hcnctt, Ward r. Benett, [1906] 

1 Ch. 216. 

4510. ^ .] — Where a sole trustee dies 

insolvent & indebted to his trust estate, his legal 
personal representative, who has not done any- 
tliing which amount to an acceptance of the trust, 
cannot be compelled at the instance of the cestuis 
(fue trust to exercise for their benefit his right of 
retainer as personal representative over the assets 
of deceased trustc^e in respect of the moneys 
owing by him to the trust estate. Qu. : whether 
the right of retainer would continue to be exercis- 
able by the personal repriisentativc after he had 
appointed new trustees of the trust instrument. — 
lie Benett, Ward v. Benett, 119()()1 I Ch. 216; 
75 1>. J. Ch. 122 ; 91 B. T. 72 ; 51 W. B. 237 ; 50 
Sol. Jo. 125, C. A. 

Annotation ;-Refd. J{(' Hanih, Davis r. Harris, IIOII] 2 

Ch. aua. 

4511. ElTect of representative being party to 
breach of trust— Right of executor & co-trustee 
to retain.] — (1) An exor. who as co-trustee of a 
settlement witli his testator was i)arty to a breach 
of trust which he has not made good cannot exercise 
on behalf ot liis cestuis quo trust a right of rc'tainer 
out of testator’s estate in respt^ct of that breach 
of trust ; but another exor. bc*ing also a trustee 
of the settlement but no party to tin? breach of 
ti’ust, can do so, ewn though lie was not appointed 
a trust^(^ until after the (lt*atli of t^cstator. 

(2) Notwithstanding tlie (‘arlier decisions in cts. 
<»f first instance to the contrary, tlie result f)f the 
Adiriinistration of Kstates Act (llinde Palmer's 
Act), 1869 (c. 46), is to enlarge an exor.’s right of 
i*etainer in rospi'ct of a simple contract debt st) as 
to enable him to exercise it as against spc*cialty 
creditors as well as against simjile contra<*4 
creditors.— H akuis, Davis Haimuh, [1914) 
2 Ch. 395 ; 83 L, J. C3i. 8ll ; 1 1 1 L. T. 666 ; 58 
Sol. Jo. 653. 

II. Debts due to Third Parly as Trustee fur 
Jicjjrcsciitai i re. 

4512. General rule.] — An exor. or administrator 
may retain out of the a.s.sets, lis well for a debt du<; 
in ti*ust for himself as for a debt due t/o liiruself. — 
CocKuotn’ V. Black (1725), 2 I*. Wms. 298 ; 2 
Eq. Ciis. Abr. 451, pi. 5 ; 21 E. H. 738, L. C. 
Anruituiions : — Coasd. Re Diiimiiitf, Hathcrlcy v. Duiiiiirtgr 

(188.>), A4 L. J. Ch. 900 ; He Hayward, Two«dle v. Hay- 
ward, [1901] 1 Ch. 221. Ezpld. Re .Sutherland, Michell v, 

Uubua, [1914] 2 Ch. 720. 

4513. .] — Loomks V. Stothekd, No. 4101, 

ante. 

4514. .] — The trustees of a marriage stjttle- 

ment, iu exercise of a power contained in the deed, 
advanced to the husband a portion of the trust 
fund on the security of his bond made payable to 
themselves. The liusband who never repaid this 
advance, died intestate, A: without assets ; the 
trustees never proved the debt, & there were no 
other creditors. The trust fund became after the 
husband’s death, the absolute property of the 
widow, wdio was appoint-ed intestate’s administra- 
trix. A sum of money became many years after- 
wards payable to intestate’s estate, i tlie widow’s 
right to retain it in part payment of the husband’s 
bond debt to the trustees, w^as disputed by the 
husband s next of kin ; — Held : the money lent 
to the husband remained trust money, & the debt 
was, therefore, not barred by Stat. Limitations. 


The widow had a right to retain moneys in her 
hands as administratrix to satisfy the bond, 
though tlie debt was directly payable to the 
trustees, & not to herself as cestui que trust. — 
COXWELL V. Pbanklinski (1864), 11 L. T. 153; 
12 W. R. 1072. 

4515. What trusts will Justify retainer — Necessity 
for absolute trust.] — A covenant made with 
trustees in a deed of settlement befoixj marriage, 
that the intended husband, in case the marriage 
should take effect, would iiay or cause to be paid 
to his intended wife an annuit y of 1*20 ; or, that 
his lieirs, exora., or administratoi's, or some or one 
of them, should At would pay or cause to be piiid 
unto the trustees, or the survivor of them, or the 

heirs, etc., of such survivor, within mouthy 

after his decease*, the sum of 1400 to rimiaiu 
vested in them, is not. such a covenant as will 
enable the widow to retain the 1400, as adminis- 
tratrix of her husband, & set up the retainer under 
plea of jdenc adininistravil, because the corpus 
is to bo paid to the trust(H,‘s. — ’rnoAiDSON v. 
Thomi*s()N (1821), 9 l*nee, 464 ; 147 K, R. 152. 
AumtUitions : -ReM. Re Iliiy'ward, Twooilio r. Haywunl. 

1 1991] 1 clh. 221. Mentd. CUoiigli V. PnMi(;li (IKl.'i), 2 

lk)ll. 277 ; Talbot, r. Shrowsliury (Earl) (1879), 42 L. J. Ch. 

877. 

4516. .] -Ei-:i{tn:s()X r. (linsuN, No. 

4 J 16, ante. 

4617. Effect of trustees of settlement 

being persons to sue for fund.] — TesDiku* appointed 
his wife sole extrix. of his will. Hy a Hettlernont 
executed on the marriage of tt'statoi’ A: his wife 
c<‘rtairi funds wiire Ht4.th‘4l upon trust for the wift^ 
for lift*, with remainder to the children of the 
marriage. 'i’i*stator, who actt^l as solr, for this 
iru.st, appropiiat(‘d etu’tain of th<^ trust funds. 
He also appi*opriat.t‘d to his own use the residuary 
estate to which his children were (*ntitled under tin? 
will of a t(‘Klatrix it of whitJi lie was one of tlie 
trusttKis. 'j’est.at.or died, Ac an action was brought 
by a ert^ditor for tht^ administration of his estatts 
which was insolvent. Tlie tjxtrix., on htJialf of 
her own life interest, Aic also on btJialf of her 
children, claimed the right to retain out of the 
estate of testator the amounts appropriated hy 
him as above statt*d : — Held : tht*. trust>eeH of the 
settlement & will being the ])t!rst)ns to sue for Ac 
recover t ht! funds appropriatetl, A: not tht? cixtrix., 
she had no right of retaint^r. — He IXjnninc, 
llATiiKiiLEY V. Dunning (1SS5), 51 L. J. Ch. 900 ; 
53 L. T. 413 ; 33 W. R. 760, C. A. 

Annotatimis : — FoUd. Re Haywunl, 'rwcuMHc v. Hayward, 

[19011 1 Ch. 221. Befd. WllMon v. WilHon, [1911] 1 K. 9. 

327 ; Re Hutherland, Mlchtsll v. Hubiia, [1914] 2 Ch. 720. 

4518. .] — Testator, by tlie settle- 

ment made, on his marriagtt with deft., his wife, 
covenanted with the trust(*es for the payment 
of a sum of 415,000 six months afttjr his death, to 
be lield upon trust for deft, for lift?, Ac for th<» 
children of the rnarriagti, Ac in default of childn'ii 
for testator absoluttJy ; testator’s rtjsiduary re/il 
Ac p^jrsonal estate wtis devistjd Ac becpieathed in 
deft, absolutely, Ac Itjttera of administration with 
the will annexed had betin granted to lier : there 
were no children. A: the estate was insolvent. 
Deft., as the widow Ac ptjrsonal representative Ac 
devisee of the real tjstatt*, claimtjd the right to 
retain tliis £5,000 out of ttjstator’s real Ac personal 
estate on behalf of herself A:; tlie trusLics of the 
settlement in prifirit y to all other creditors ; — 
Held : the trusteevs of the settlement being the 
persons to sue for A: recover this £5,000 debt, Ac 
not the legal personal representative, she had rm 


PART IV. SECT. 4, SUB-SECT. 6.— H. 

4512 i. General rule.] — Where the 
bolder of a fund, due to a third party. 


pofMeeee^ a rixht of retention a>» againet 
that party, euch right ie equally avail- 
able agaiiiBt the arresting creditor of 


that party. — Hiuiniic v. Wilson (1837), 
1.5 Hh. (Ct. of Hesfii.) 1195; 12 Fac. 
Coll. 1093.— SCOT. 
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Nee/. 4. — H'iff/U of retainer; Hub-aecL ii,H. &!,; 
suh-scct. 1, A.f B, C»] 

right of retainer . — Ite Hayward, Tweedib v, 
Hayward, [1901] 1 Oh. 221 ; 70 L. J. Ch. 155 ; 
84 L. T. 250 ; 49 W. K. 290. 

Annotation Refd. Wilson v. Wilson, 11011] 1 K. B. 327. 

4519 . .] — By his marriage settle- 

ment a husband covenanted to i^ay a sum of £3,000 
to the trustees to be held upon the trusts of the 
funds thereby settled. There was only one child 
of the marriage, a daughter, who under the trusts 
of the settlement became absolutely entitled on her 
motlier’s death to the settled funds. By his will 
the husband appointed his wife his sole extrix. 
& residuary legatee & directed jjayment of the 
£3,000 to the trustecjs. He died in 1883 ^ his 
widow proved his will, but the £3,000 was never 
paid. By Iku* will the widow appointed her 
daught(ir & three other Iversons her exors. & 
bcquc‘athod to her daughter* a legacy of £50,000 
& a life inter(;8t in her rcisiduary estate. The 
widow died in J912, the daughter as one of her 
legal personal r<ipresentaliv(;8 At as being bene- 
ficially entithid to the £3,000, claimed a right to 
retain sainc out of h(ir mother’s assets. It was 
admitt(;d that so far as the trustees of the settle- 
ment were concerned the debt under the covenant 
was barrcid: — Held: the inability of an exor. to 
sue himself which was the foundation of the right 
c'f retainer, did not exist in the present case 
inasmuch as fhc debt was due, if at all, to the 
marriage settlement trustees & not to the daughter, 
whoso only right, if any, was to sue the trustees, 
^ the daughter was not entitled to r<itain the 
£3,000 . — Re Sutherland (Dowager Duchess), 
Mi<™:ll V, Bubna (Countess), [1914] 2 Ch. 720 ; 
84L. J.Ch. 120; 112 L. T. 72. 

i. Other Debts, 

Debts of deceased paid by representative 
personally — Right of indemnity.] — See I’art V., 
Hectu 7, post, 

4520. Balance of purchase-money — Under con- 
tract with testator.] — ^A. sells an estate to B., who 
pays i)art of the ])urclia8o money ; lie dies making 
A. exor., who is lus heir-at-law ; A. may retain 
out of the personal estate for the inircliase money, 
though thereby creditors suffer. — Coi'PiN i’. 
(]opi»iN (1725), Cas. temp. King, 28; 2 P. Wins. 
291 ; 25 K. li. 204, D. C. 

Annotations: — Cosid. Mackroth r. Syxuiuoiis (1808), 13 

Ves. 821) ; Sproulo v, ]"i1or (1830), 8 Sliii. 18J). Refd. 

Solby V. Selby (1828), 4 liuiM. 336. Mentd. Ceurtonuy r. 

WUlianiH (1844). 3 Huns 530; v. PhilipH (1844), 

3 Hare, 281 ; Turnerr. Martin (1 S.'S 7), 7 Do O.M.& 0.420. 

4521. Interest.] — Debtor leaves a creditor by 
note on demand, his exor., this ct. will not allow 
him interest for it, because he may turn money to 
his own advantage, which is coming in by testator’s 
assets. — Adamh v. Gale (1740), 2 Atk. 100 ; 20 
E. n. 406, L. C, 

Annotation : — Refd. Tobbe r. Carpenter (1816), 1 Madd. 200^ 

4522. Joint debt.] — Re Stewart, Crowder v, 
Stewart, No. 4306, ante, 

4523. Joint St several debt.] — Crosse v. Corkk 
(1072), 3 Keb. 110; 84 E. K. 020 ; sub nom. 
Anon., Freem, K. B. 49 ; suh nom. Cone v. Cross, 
2 Lev. 73. 

Debt of deceased for which representative 
is surety.V—iSVc Sub-sect. 6, A., ante, 

4524. Debt bequeathed by creditor — To repre- 
sentative of debtor.] — A creditor proved his debt 
in an administration suit, St then died, having 
bequeathed the debt to the oxtrix. of testator in 
the cause : — Held : she had no right of retainer 


Administrators. 

in respect of it. — J ones v, Evans (1876), 2 Ch. D. 
420 ; 45 L. J. Ch. 751 ; 24 W. K. 778. 

Conid. Davies v. Parry, [1899] 1 Cb.,602 ; 
lie Harris, Davis v, Harris, [1914] 2 <^b. 395. Refd. Re 
Barrett, Whitaker v, Barrett (1889), 43 Oh. D. 70. 

4525. Future instalments of annuity.] — An 
administratrix, an annuitant under covenant by 
her intestate, whose estate is insolvent, is entitled 
to retain all arrears falling due during adminis- 
tration, but only to prove for the value of her 
future annuity. — Re Beeman, Fowler v, James, 
[1890] 1 Ch. 48 ; 05 L. J. Ch. 190 ; 73 L. T. 555 ; 
44 W. K. 247 ; 40 Sol. Jo. 99. 


Sub-sect. 7. — Loss of Right. 

A, Administration Proceedings, 

4526. Institution of proceedings — On behalf of 
plaintiff St all other creditors.] — The right of an 
exor. who is a creditor to retain in full his own 
debt out of the assets of an estate being administered 
in ct. in preference to the debts of other creditors 
is not lost or affected by the circumstance tliat 
the exor. has himself instituted the action for 
administration on behalf of himself & all other 
the creditors of testator. — Ex p, Campbell, 
Campbell v. Campbell (1880), 10 Ch. D. 198 ; 
43 L. T. 727 ; 20 W. K. 233. 

Annotatitm : — CoDSd. lie Giles, Jones i?. Peimefather, [1896] 

1 Ch. 956. 

4527. Decree for administration.] — The personal 
reiirescntative may retain for his own debt 
notwithstanding a decree has been made in a suit 
by the other creditors for the administration of 
the assets, St notwithstanding the assets out of 
wliich ho seeks to retain his debt came to his 
hands after the decree. — Nunn v, Barlow (1824), 
1 Sim. & St. 688 ; 67 E. H. 232 ; sub norn, Nunn 

-,2L. J.O. S. Ch. 123. 

Annotations : — FoUd. A’c Orme, Evans v. Maxwell (1883), 50 

L. T. 51. Apld. Davies v, I’ariy, 11899] 1 Ch. 602 : Jte 

Belhain, llichardes v. Yules, [1901] 2 Ch. 52. Keld. 

tie llichards, Lawson v. Harvey (1901), 70 L. J. Ch. 699. 

4528. .] — Under the common decree against 

an administrator, directing his intestate’s assets 
to be applied in a due course of administration, the 
master is not entitled to go into the consideration 
of transactions between the administrator & the 
other creditors whicli might affect the adminis- 
trator’s right of retainer for a debt due to liimself. 
— Spiceh V, James (1835), 2 My. & K. 387 ; 39 
E. R. 992, L. C. 

Annotation : — FoUd Thompson v. Cooper (1844), 1 (kill. 81. 

4529. .] — (1) A. died in Mar, 1839, in- 

testate & indebted to B. ; & C. took out adminis- 
tration to A. B. died ill Sept. 1840, having made C. 
one of his exors, St V, proved the will ; — Held : 
C. had a right to retain, out of A.’s assets, the debt 
due to him as exor. of B. 

(2) Under the common decree in a suit by 
creditors against an administrator : — Held : upon 
the authority of Spicer v. JameSf No. 4528, ante^ 
the master had no jurisdiction to decide St report 
upon a question of retainer, the claim as to which 
had been set up by deft, in his answer, but was 
disputed by pltf. — Thompson v. Cooper (1844), 

1 Coll. 81 ; 13 L. J. Ch. 410 ; 2 L. T, O. S. 419 ; 8 
Jur. 104 ; 03 E. li, 330. 

4530. .] — Re Orme, Evans r. Maxweli., 

No. 4472, ante, 

4531. ,] — Rc Giles, Jones r. Pknne- 

FATHER, No. 4445, ante, 

4532. .] — Davies v. Parry, No. 4351, ante. 

4533. Administration of Insolvent estate — Judi- 
cature Act, 1875 (c. 77), s. 10.] — An exor.’s right 
to retain a debt duo to himself ^oee not make him 
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a secured creditor witliin the meaning of above 
sect. his right to retain is not affected by above 
sect . — Jie Neville, Lee t?. Nuttall (1879), 
12 Ch. D. 61 ; 48 L. J. Ch. 610; 41 L. T. 363 ; 
27 W, R. 805, C. A. 

Annoiaiions: — Consd. lie Maggi, Winoliouso r, Winuhouso 
(1882), 20 Ch, D. 645, FoUd. Re May, Crawford r. May 
11890), 45 Ch. D. 499. Consd. Jie Sutherland, MIchell r. 
Eubna, [1914] 2 Ch. 720. Reid, Jie Hopkins, Willianis v. 
Hopkins (1881), 18 Ch. D. 370 ; Jie Jones, Colver v. 
Laxton (1885), 31 Ch. D. 440 ; Jie Baker. Nichols v, 
Baker (1890), 44 Ch. D. 262 ; Jie Long, Tarn r. Emmerson, 
[1895] 1 Ch. D. 662 ; Davies v. Tarry, [1899] 1 Ch. 602 ; 
lie UhoadcB, Ex p. Ilhoades, [1899] 2 Q. B. 347 ; Jie 
Whitaker, Whitaker v. l*aliuer, [1900] 2 Ch. 676 ; Jie 
Ambler, Woodhead v. Ambler, [1905] 1 Ch. 697. Mentd. 
Jie D*Epmcuil, Tadman r. D’Epiucuil (1882), 30 W. It. 


4534. .] — lie May, Ciiawford v. May, 

No. 4484, an/e. 

4535 . — I cannot myself go so far 

as to say that the general rule in bkpey. wliich 
requires debts, with some exceptions, to be paid 
pari passu is not applicable in administration 
actions where the estate being administoi'cd is 
insolvent. Construing above sect, by the decisions 
& by the express provision of sect. 1 (6) of the Act 
of 1888, the rules in bkpey, as to debts & liabilities 
provable must now, 1 tliink, include all rules as to 
priorities expressly enacted by any statu^ & 
made applicable in the event of bkpey. The 
priority conferred in the case of bkpey., by Married 
Women’s Property Act, 1882 (c. 75), s. 3, must, 
therefore, in my opinion be treated tis imported 
by above sect, into the administration of estates 
of deceased insolvents (Lindlky, L.J .). — Jiti 
Lend, Taiin r. Emmerson, [1895J 1 Ch. 652 ; 61 
]j. J. Ch. 168 ; 72 L. T. 407 ; 43 W. li. 406 ; 11 
T. L. K. 280 ; 39 Hoi. Jo. 329 ; 12 11. 202, (?. A. 
Antiotaiiona lie Hoy wood, Tarkington r. Hoywood, 

[1897] 2 Ch. 593. PoUd, Ue Whitakur, Whitaker v. 

i»aliner, [1901] 1 Ch. 9. Ap^ld. Jie Ambler, Woodlioad r. 

Amblor, 11905) 1 Ch. 097. Mentd. Jie Wobb (Smithilcld, 

London), [1922J 2 C’h. 369. 

4536. Administration of estate in bankruptcy — 
Bankruptcy Act, 1883 (c. 52), s. 125.] — The right 
of an exor. to retain a debt due to liiiiiself from 
testator is not affected by above sect, where 
such right ba.s been exercised before the notice 
prescribed by above sect, has been given to the 
exor. of the presentation to the; ct. of a petition 
for an order for the administration of the estate 
of deceased debtor according to the law of bkpey. 
— lie Williams, Ex p, IuEWis dc Evans (1891), 8 
Morr, 05. 

AnnokUion : — Consd. Jie llhoudcH, p. llhoadcB, [1899] 

2 Q. B. 34 7. 

4537. .] — lie Kjioades, Ex 2 >. 

Khoades, No. 4429, ante. 

453S. ,] — Broad, Ex p. Official 

llECBiVEK, No. 4438, ante. 

-.] — >SVf, gnwrally, Bankrui'Tcv, VoI. IV., 
J). 502. 

Appointment of receiver in.] — Sec Hub-sect. 5, 
D., ante. 


for the produce of the real estate in the master's 
office, & be & bis co-exor. prove the bond debt under 
the decree, he is not entitled to retiiin. — ^I ^iayer 
t?. Foxhall (1826), 1 Kuss. 538 ; 38 K. H. 207. 
Antwiatiotis : — Consd. Ferguson r. Gibson (1872), L. H. 14 

Eq. 379 ; Ex p. C!anipboll, Campbell v, CainpboU (1880). 

16 Ch. D. 198 ; lie Giles, Jones v. Teuuefather, [1896] 

1 Ch. 956. 

4540. Consenting to order directing inquiry as to 
persons entitled to fund in court.] — By an order made 
on a petition in 1893, a sum of money repn^senting 
the share of the estate of 11., who died in 1842, 
was carried t/o a separatt^ account, iSf an iu(iuiry was 
directed as to tl\e persona beueficially eiitiUed, 
which inquiry was still pending. 11. died iiLsolvent 
& indebted , amongst oilicrs, to his son E., who tlied 
in 1807, liis son G. being liia exor. On July 
1890, letUu's of administration dc honis ao/t to the 
estate of 11. woixi granted to G. On liia death E., 
his extrix., obtaineil letters of adniinistratiou 
de bonis 7ion to the estate of 11., now clainKul to 
have the fund in ct. paid, out to her as a.(iiuiniatra- 
trix of 11. in order tliat slu> might rt?taiu tlio dt‘ht 
due to the (‘static of E., winch was larger than the 
amount of the fund in cl. : — Held: the order of 
1893 liaving been made in the presetu't^ of the 
administratrix the ct-. ought not to order the money 
to be paid out to her, ^ so (uiabh*. her to exercise 
the right of n^tainer to d(^feat the rights of the 
persons found beni'Ocially entithid under the 
inquiries dircujted by it. -Trevor v. Ilirj'ciiiNs, 
[1890 J. I Cli. 814 ; 05 L. .1. Ch. 738 ; 74 iu T. 470 ; 
44 W. It. 417 ; 40 Hoi. Jo. 403, C. A. 

4541. Delay.] — Wheifi money has bocni lent 
originally to a partner in an old firm, ^ lie dies ; 
what sliall be sutllcient evidtUKto that the creditor 
adopted the new firm as his debtors. Jf the 
creditor, being also one of the exors. of his original 
debtor, makes no demand for many ytuirs upon the 
new firm, to pay thi^ sum to tlio original a(0)tor's 
estate, lie will not be allowed, aftt^r the bkpey. 
of the new firm, to claim it as a debt due to liiin 
from testator’s asactH. - -Camtreli. v, CJamtuell 
(1825), 3 L. J. O. H. Ch. 129. 

4542. .) — lie (iiJ,Ks, Jones v, i*ENNE- 

fatjier. No. 4415, ante. 

4543. Failure to plead plenc admlnistravlt or 
retainer — In common law action by creditor de 
bonis testatoris.] — Where an action ia brought 
by a creditor against an exor. in resf^ect of a debt 
due to him from testator, At in the action the exor. 
does not either plead plcne adminisiravU, or 8(d 
up his retainer, & the creditor recovers judgment, 
the exor. carmot in an action brought Uy administer 
testator’s estate set up Ids right of retainer as 
against tlie judgment erodiUjr. —Jie Mahvjn, 
Crawter V, Marvin, [1905] 2 (Jli. 490 ; 74 Ii. J. Ch. 
090 ; 93 L. T. 599 ; 54 W. It. 71 ; 21 T. I.. It. 
765. 

Ites judicata generally, see Estoitej., Vol. XXL, 
pp. 159 el scq. 


B. Waiver. 

4539. Accounting for produce of real estate.] — 

Qu. : whether the heir of the obligor in a bond, 
being one of two surviving exors. of the obligee, 
is entitled to retain the amount of the bond out of 
the produce of the estate descended to him ? 
If, in a suit instituted by creditors, he accounts 


C. Other Vases. 

4544. Balance order obtained by liquidator for 
calls.] — lie iluBBACK, International Marine 
UVD iiOPATiUC Co. V. II AWES, No. 4191, ante, 

4545. Payment under order of court With- 
out prejudice to question of retainer.) — In an 
administration action an ordciP was made direct- 
ing the exors. to pay “ out of rnomrys in 


PART IV. SECT. 4 , SUB-SECT. 7.— B. 

• By his ou'n arf«.] — An exor. 
ba« no longer any right of relaiiior 
when by his oimi acts be baa put the 
aaaeta out of bis ow'n poseeasion & 
control.— Ac b'lAim, Btabu r. ' 


(1901). 21 C. L. T. 692 ; 2 O. L. li. 
762.— CAN. 

PART IV. SECT. 4 , SUB-SECT. 7.— C. 

t. Abrogaled by statute . ) — Tbc rxers,’ 
& administrator 'a former right of 
retainer baa been aboUabed in New 


.South Wales by statute in all easeii In 
whirji deceased dies since De<5. 16, 
1890.-— H Ainu -NOTO.V V. 8ai>iiin<iton 
(1904). 21 N. H. W. W. N. 99 ; 4 H. U. 
N. 8. W.341.— AUS. 

a. Where estate insolvent.] — An 
excxiutor, who la also a creditor, U nut 



384 


Executors and Auministeators. 


b'ccL of rdawcr: Siili-kcci, 7, C. Sect. 5: 

Sub-sect, A,, B, iSc C,\ 

their hands forming pait of testatrix’s outstand- 
ing personal estate ” £250 to certain specialty 
creditors “ without prejudice to any question ot 
retainer ” by tlie exors. One of the exors. was 
a simple contract creditor of the estate for a sum 
exceeding £250. ^J’he £250 was j^aid under the 
order, a receiver of the estate was subsequently 
appointed :-—Hcld : the right of retainer of the 
exor. as against the £250 remained unalTected by 
the payment . — Re Lance, Siiaup v, Kebbeck 
(1000), U Ho], Jo. 2i:i. 

Appointment of receiver.] See Sub-sect. 5, 1)., 

ante. 


Sect. 5.- LEGACIES. 


of at liis death, which arc specific legacies 
(Kindebsley, V.-C.). 

(5) A stock legacy payable out of stock of the 
same denomination is specific, but a money legacy 
payable out of stock is not specific, but demon- 
strative (Kindersley, V.-C.). 

(0) The points of difference between specific 
& demonstrative legacies are these : A specific 
legacy is not liable to abatement for the payment 
of debts, but a demonstrative legacy is liable 
to abate when it becomes a general legacy by reason 
of the failure of the fund out of which it is payable. 
A specific legacy is liable to ademption, but a 
demonstrative legacy is not. A specific legacy, 
if of stock, carries with it the dividends which 
accrue from the death of testator ; wliile a 
demonstrative legacy does not carry interest from 
testator’s death (Kindersley, V.-C.). — Mullins 
r. Smith (18(50), 1 Drew. & Sm. 204 ; 8 W. H. 739 ; 
02 K, K. 350. 


Sun-sKCT. I . — Classification. 
A, In dencral, 

Svr, uencraUy, Wills. 


4646. Distinction between general, specific & 
demonstrative legacies.]— (1) Testator gave to his 
sou all Jus furniture, jilate, etc., A all other Ids 
goods & cliatU'ls whatsoever, not being money, 
or securitJes for money, whereof he might be 
possessed at the time of his decease, <fc in a sub- 
sequent part of his will he bequeathed to his 
trustees ‘ ‘ all my property as well as real A personal 
or mixed, not hereinbefore disposed of i/cid; 
although the word “ goods ^ chattels ” might, 
if unrestrained by tlie subsequent part of the will, 
have constituted a r(^Hiduary be<iuest, yet, that a 
residuary b(jquest being found in the subsequent 
part of the will, the gift to the son was specific 
« not rcisiduary. 

(2) Tc^stator also gav<5 a legacy of £500 piT cent. 
V 'onsols, or other stxick into which the same might 
be convert(Hl, or in case he should not be poss(;.sHcd 
ol such stock, tluui he gave a legacy of as much 
sterling money as that amount of stock would 
hav(^ been worth at his dcu;ease, by a subsequent 
clause testator gav(i another legacy of like stock 
to the same person, “ in addition to the legacy 
already given,” t.o be raised out of the proceeds 
of his iHisiduary estate :~~JIcld : the first It^gacv. 
tliei-o beitiK 8unici<-ut stock to ,ui8W(>r it, was 
specific, but that tlu? si'cond legacy, though ex- 
pressed to bo a substitute for the first legacy, was 
general. 


(3) Jc*stator gives certain legacies of stock, i 
then says, that if he has u(» such stock at. hi 
decease, tJien he givi's the value in money. Tha 
is taifiamount to saying, that if ho has stock c 
that denomination at his deiease, tlien he give 
so nutny sums of stock out of it ; but that if h 
has no sucii stock, then he gives so many sums o 
mom^y out of his genenU esUite. As testato 
had stock to answer the bequest at his decease 
1 hose legacH^a were specific ; but if lie liad no sue! 
stock at Ins decease, t.hen the bequest of the moiie^ 

_ (■!) Those Icgados of stock are specifle Iciracics 
m contradistinction to general & to deinonstrativ 
legacies, ihey are not money legacies pavabl 
out of a particular pioperty, wiiicli would b( 
demonstrative legacies; but they are logaciei 
of specific portions of a particuloi* property 
which he contemplated Ida being in iiosaossioi 


AmiotaUon : — As io (1) Refd. Davies r. Fowler (1873). h. 11. 

IG Eq. 308. 

Ademption of legacies .] — See Equity, \ ol. 

XX., pp. 492, 493. 

Abatement of legacies.] — See Sub-sect. 0, 

post, 

4547. Same legacy may be specific or general.]— 

(1) Where testator gave a sum of £10,000 stock, & 
framed the bequest in these words : ‘‘ If 1 shall 
not have so much as £10,000 capital stock, in the 
three per cent, reduced, or consolidated Bank 
Annuities, or one or both of them, I will, that A. 

B., his exors., shall make up the capital sum 
of £10,000 in the tlu*ee per cent, reduced, or con- 
solidated Bank Annuities, or one or both of them, 
& shall hold tlu? same in trust,” etc., for the 
legatees, A: if the bequest failed by the death of the 
legatees, it was to be considered as part of his 
personal estate, lie died leaving £70,000 three 
per cent. Consols, & £9,000 three per cent, re- 
duced aunuities ; — Held : specific At not general 
or pecuniary, At therefore the legatees were entitled 
to the dividends, from the death of testator. 

(2) Such a legacy is specific, with the substitution 
of a general pecimiary legacy, in case of its failure, 
to bo satisfied in a specific manner. The same 
legacy may be specific, where it can be specifically 
satisfied, At general where it cannot. Semble : 
the exor. has the right to elect out of which stock 
the bulk of the legacy shall be satisfied. — Fontaine 
V, Tyler (1821), 9 Price, 94 ; 147 E. 11. 32. 
Annotations: — As to (1) Apld. Queen’s College, Oxford r. 

button (1812), 12 Sim. 621. Reid. Stephenson v, Dowsoii 

(1810), 3 Bcttv. 342 ; Bothamley v. Sbersou (1876), L. II. 

20 Eq. 301. 

2i, General Legacies, 

4548. What are — Bequest of stock — Testator 
possessing no such stock at death.] — 8lebch v, 
Thorinoton, No. 4949, post, 

4549. ,] — Mullins v. Smith, 

No. 4541), ante, 

4550. Payment to be made out of specific 

security — Failure of security.]— Legacies to be 
paid out of a specific security, which failed : — 
Held : general, upon the circumstances. — Koberts 
V. PocooK (1798), 4 Ves. 159 ; 31 E. B. 77, L. C. 
Annotations :—ExM, Itaymoud r. Brodla'lt ( 1800 ), 5 

Jes. 200. Refd. Ciia worth r. Beech (1700), 4 Ves. 656 ; 

Livessy r. Bedferii (1836), 2 Y. & C. K\. 00. Mentd. 

Barker r. Ruyner (1820), 6 Madd. 208. 

4551. Bequest of money “ like specified 

stock.] — S. S., by her wdll, gave £15,000 £3 per 
cent. Reduced Bank Aunuities, ” part of a 
larger sum standing in my name in the lK>oks of 



other emiitors, if he knows that the 
estate is iusulrcnt. — bALAJUAN c. 


StNCLAiK’s Trustee, [1016] S. C. 698. 
— SCOT. 
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the Bank of England,” to trustees, for the benefit 
of A. J. & her childi*en. Testatrix then be- 
ciueathed the sum of i:a,500 like £3 per cent. 
Keduced Annuities, “ being a. further part of such 
Annuities standing in iny name in tlie books of 
the Bank of England,” to trustees, upon trust for 
J. L. & her children. By a codicil to lier will, 
after reciting the gift of the £15,000 £d per cent. 
Keduced Annuities she revoked tlie gift, so far as 
related to the sum of £0,000, part of the sum of 
£15,000, £3 per cent. Keduced Annuities, & gave 
the same to J. W. absolutely. She then said 
” whereas, by my will, 1 have bequeathed unU) 
my trustees the sum of £3,500 like £3 per cent. 
Keduced Annuities, upon certain trusts for the 
benefit of my granddaughter J. L., &; her children, 
& I am desirous of increasing such bequest. Now, 
I hereby revoke the last-mentioned gift, &, in 
lieu thereof, I bequeath unto my trust-ees, tlieir 
exors,, Ac assigns, tlie sum of £1,500 like £3 per 
cent. Annuities ” (not referring to them as stand- 
ing in her name), ” upon the same trusts, Ac for 
the same purposes, as are by my will declared in 
respect of sum of £3,500 £3 i)t*r cent. Keduced 
Annuities.” By a subsequent codicil, she directed 
that the legacy of £0,000 £3 per cent. Keduced 
Annuities stiould not be subjt‘ct to any reduction 
for legacy duty, or other charge's, Ac tliat the same 
should be assigned or transferred to him before, 
Ac in jireference any other legatees or bequests 
given by her out ot, or as part of, her £3 per cent. 
Keduced Annuities. The funds piiived insufilcient 
for the payment of all the legacies in full : — Held : 
(1) the gift of ” £1,500 like £3 per cent. Annuities ” 
was a general, Ac not a specilic, legacy ; (2) the 
legacy of £0,000 £3 per cent. Keduced Annuities 
to J. W. was not liabh* to abate, but should bi* 
])aid in full Ac in the first instance*. — Johnson r. 
Johnson (1844), 14 Sim. 313; S Jur. 1038; 00 
E. K. 379. 

4552 . Gift Of legacy duty payable on specific 

legacy.] — Fakuer t*. St. ('athauine’s Foi.leok, 
C’AaiBUiDOE, No. 4908, post. 

4553. — — Bequest of sum of money — Direction 
for set-off of debts due from legatee.] — He Ki chard- 
son, PJx p. Thompson r. llu'rroN, No. 4902, post. 

C. Specific Lefjacies and Devises. 

4554. What are — General rule.] — (1) J do not 
know, if it were necessary to giv<* a definition of a 
specific legacy, that any would coring nearer to 
my idea than wliat ha.s just bet*n said by the Jx^rd 
( -hancellor in this case, ” something which testator, 
identifying it by a sutficient description, Ac mani- 
festing an inti'ution that it should be enjoyed 
in the state Ac condition indlcati^d by that descrip- 
tion, separates in favour of a pailicular legatee, 
from the general mass of his personal estate ” 
(IA3BD BIACKBURN). 

(2) The principle of the exemption of personal 
estate specifically bequeathed is, that it is necessary 
to give effect to the intention apparent by the gift. 
If the bequest is of a particular chattel, such as a 
horse or a ship, it is manifest that testator intended 
the thing itself to pass unconditionally, Ac in statu 
qnOt to the legatee, which could not be if it were 
subject to the pa>Tnent of funeral Ac testamentaiy 
expenses, debts, & pecuniary legacies. As against 
creditors testator cannot wholly release it from 
liability for his debts, but as against all persons 


taking benefits under his will ho may. The same 
principle applies to everything w’hich testator, 
identifying it by a sufilciont description, A:- mani- 
festing an intention that it should bo onjoyiHl or 
taken in the state Ac condition indicated by that 
description, se]>arates in favour of a particular 
legatee, fitmi the general mass of his personal 
estate, the fund out of which pecuniary legacies 
ai*o in the oidinary coin*se payabh* (Lord Sei.- 
BORNE, (’.). — Kobertson V. Broadbknt (1883), S 
App. Cas. 812 ; 53 L. J. Vh. 29(1 ; 50 L. T. 243 ; 
32 \V, H. 205, 11. L. ; afftf, S. (\ sub nom. Jte 
OvEY, Broadbknt r. Harrow (1882), 20 Fh. 1). 
(170, C. A. 

AnmtUitioiis : — Ah In (2) Consd. Hr Houriic, Martin v. Martin, 

llSUaj 1 (Ti. ISS. Reid. Hr Koiiyim’8 EHtaIr, Muim r. 

Knapp (1SH7), .'iU L. T. 020 : Hr Miuldork, jLIrwclyn r. 

WoBninKton, 1 1002 J 2 (*h. 220 ; Horry t*. Oankrom'i*, 

IlU0:ij 2 Ch. 110. (irnrmllif, Mentd. Trntt r. Hnohaimn 

(188.'»), 28 t'h. D. 410 ; Hr lliuhlloKton, Hnnn» r. KyHton, 

118041 :i Ch. ; Hr MaHon, Ogilcn v, MuHon. IIOOI] 1 

Ch. 010. 

4555. Bequest of sum ol money -Out of 

money due to testator on security.]-— 8 m ali.bone 
r. Brace (1077), Cas. temp. Finch, 303 ; 23 F. It. 
100. 

4556. .] — Chambers r. jEor- 

FERY, No. 483t), post. 

4557. Bequest of all deceased's personal 

estate at specified place.] — A devise of all a nian's 
personal estati* a(- such a jilace is a specilic dt^vise 
thereof, is not to be* brought' in t<i make up other 
pecuniary h'gacies. — Saver v. Saver (1711), Free. 
Ch. 392; (Jilb. Ch. 87; 2 Venn 088; 21 F. It. 
170. 

4559 . Bequest of stock -To larger amount 

than testator possessed.] —A sht<>n v. Ashton, No. 
4912, post. 

4559 . .j Si.EEClI r.l'HORlNUTON. 

No. 4949, post. 

4560. .J — A b(‘<pieHt was made 

of £1,000, £3 per cent. (5onsolidat/t‘d Bank Annuities 
” part of the stock standing in my name in the 
books of the Bank of Fngland,” in trust for A. 
tor life, Ac then over, Ac other beiiuests in tbii samu 
words, for different h‘gatcH'H. Testatrix had no 
stock standing in her own naint*, but she was 
absolutely entitled to a sum of Consols insufficient 
to pay the legacies, Ac to a sum of £3 its. per cents, 
standing in her dc*ceased husband’s name : — 
Held : the legacies were spociffc bt^queslH out of 
liotli these funds, Ac carried inti^pi'st fi*om tin* death 
of U»8tatrix.— H awkey r. Kumnky (1852), 10 Jur. 
1110 ; 1 W. K. 18. 

4561. ' .] — Testatrix, by li(*r will, 

gave to a legaL^e ” the sum of £2,000, Long 
Annuities, standing in my name in the books ()! 
the Bank of England.” At the daL^ of her will, 
At at her death, hIhj was possessed of £300 
Annuitiits dt no mort', but of considerable other 
personal estate : — Held : the legacy was specific 
Ac not demonstrative, Ac thci legatiie was not entitled 
to have the deficiency madt? up out of tc'statrix’s 
general assets. — Gordon v. Duff, Jf/i Ward 
(18(51), 3 I)e G. F. & J. 002 ; 4 L. T. 598 ; 7 Jur. 
N. S. 740 ; 9 W. K. 043 ; 45 E. K. 1035, L. C. 

AnnoUttUm :~Md. Hr Fralt. Pratt v. ITatt, (IHIHJ 1 Ch. 

4»I. 

4592. Direction to make up 

deficiency out of residue.] —Testator bequtjaihed, 
amongst other stock legacies, £30,000 consols to 
the Provost Ac Fellows of Queen’s (Jolhjge, to be 


PART IV. SECT. 6, SUB-SECT. l.~C. 

b. Wltal are — Beqursl of farm 
gtack.] — Testator bcrineatbed to A. all 
bis stock, cattle, etc., upon certain 
lands : — Utld : the iHiqueat of the 
stock, cattle, etc., to A. was a specilic 

J.— VOL. xxni. 


legacy. — Krnu v. HAitrKK (1888). 10 
O. n. 422.— CAN. 

e. .1 — Testator Ih?- 

queathed to A. ** the full control of ail 
my n.*al Ac iieraonal estate. st«K;k A: 
ImpIemcntM. during: her lifetime " : — 


J/eld : the hcqiiiist to A. ot the stock 
Ac farm Implements was specific. — 
Aroi'MTiXK V. HeiiiUKR (1889). 18 

D. K. 192.— CAN. 


,j— A bequest ot 

* ail my Interest in that part- of the 


(; u 
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^ecl, 5, — Lcgcwies: Huh-avd, 1, C,] 

expondcid, wiiliin three yearn after his 
deathy in ilie purcliase of such books for the use of, 
& to be added le tlie library of t lie Oollege, as the 
1*10 vost & Fellows for the time being should, 
in their discretion, tliink lit ; in a subsequent 
paragrapli, he directed that if, at liis decease, he 
should not have a sufficiency of stock standing in 
his name to answer the several stock legacies 
aforesaid, his exor. should purchase &; make up 
the deficiency out of his residuary estate. The 
stock ^anding in testator’s name at his death, 
was sulficient to answer the bequest to the College : 

11 eld : that bequest was specific. — Queen’s 
COIJ.KOE Oxponp V. Sutton (1842), 12 Sim. 

108; « Jur. 000; 69 E. R. 

T- of “ my £1,000 

East India stock is specific, &. is adeemed by 
Uistator 8 liavinR sold the stock. — A shburneii v. 
Macouiuk (1780), 2 Bro. 0. (!. 108 ; 20 E. R. 02, 

^’( ”• <'!«»). 2 (U,x, K(|. 

* Apia. (Jim worth v. nccch (17119), 4 Voh. .055 

iJuUfin (1K.U), 0 Sim. IM • Jtr JJiidh, (1K71)), 4 U. 1*. 1). 
.Mil. Retd. HlmmoiiH v. Vallaiuio (1 79:i), 4 Jiro. O. C. :i45 • 

^ ’J'yicr 

— r„ All stock not already lie- 

queathed.] — lestator reciting tliat ho has £1,.500 
> per cents., gives it to A., & then gives to B. all 
other ills stocks that he miglit be possessed of at 
Jus death. 1 he latter bequest is not specific, 
i>Au <jO debts in preference to the former.— 

;t7 ^ ^ 

”• (1840). i 

4665. - .J— Testator bequeathed the 

dmdends, etc., ofidl stocks he shouid be entitled 
^ at the tiinu of lus deceast>, in the public funds, 
lie had ij0,000 Oonsols at his death : — Held • 
tins was a specific bequest of that sum.— S tepiifn- 
HON V. Dowson (1810). 8 Bcav. 312 ; 10 E. J (Ih 
O.J ; 4 .liir. J 1.62 ; 40 E. K. ]3.6. 

Amw/a/wnit .•—Keuti, Horuauen r. u., The Avh-I (IK'iTi ii 
Meo. r. U. U. 1,»: WlUmn. (Isos!); 4 Uh A,.p. 

entitled, after the death of liis sisU^ to 1109 
consols, beqiieatiicd to liis son the sum of £2 000 
consols, part thereof, or a sum equal thereto' to 
be translerred or paid to him when th^ 
should be received by his exors Afti'p thn 
of his will tostalor-s siu-r died, & I^'^^^Livedth^ 
iSjOOa- consols, whicli lie sold out & mixed with 
his other moneys. He ^terwards confirmed hb 
will by a codicil, but died witliout havinsr anv 
sum of consols i--Held : tlie legacy was specific • 

^ the particular fund, jiart of wiiich was mven to 
the son, being no longer in existence, the legacy 
failed. — O liveh v, Ouvek (1871) L If n 
60(1 ; 40 L. J. Oh. 180 ; 24 L T.'sfiO ;^10 W. ll 

4568* 0 (0 Ix‘gacies which before 


the passing of Wills Act, 1837 (c. 26), would have 
been specific, remain specific. 

(2) A gift of “ all my stock in the Midland 
] tail way (’>o.” is specific. 

(3) A specific legatee if entitled to have his 
legacy redeemed from charges created by testator, 
as distinguished from charges incidental to the 
property, at the expense of testator’s general 
estate, or, if the property is not redeemed, to have 
compensation out of the general estate to the 
amount of the legacy. 

(4) Testator by liis will dated in 1869, made a 
bequest of “ all my shares or stock in the Midland 
Railway Co.” to trustees upon certain trusts. 
He was at the date of his will entitled to £1,000 
stock in that co. In Feb. 1871, he transferred the 
stock into the names of certain bankers to secure 
an advance made to them by A., who gave testatoi 
an undertaking that the stock should be retrans- 
ferred within three months. Testator died ir 
1872, <&; after his death the bankers sold the stock 
which had never been re-transferred, & appliec 
the proceeds in reduction of the debt due from A 
Under orders made in a suit to administer testator’i 
estate, A. transferi*ed £500 Midland Railway stocl 
into ct., but was unable to make any furthc] 
transfer : — Held : the trustees of the bequest wen 
entitled to the stock so transferred into ct., & 
not the residuary legatee. 

(5) Definition of specific legiicy observed upon 
— Bothamley V, Sherson (1875), L. R. 20 ISq 
304 ; 44 J.. J. Ch. 589 ; 33 L. T. 150 ; 23 W. R 
848. 

AnrwMiom^jHto (2) Reid. Rc Tyler. Tyler v. Tyler (1891 
He Uroen. Baldock v. Gree 
» Re Bourne, Martin v. Maitii 
1189.1] 1 (Jh. 188 ; Berry v. Gaukroger, 11903) 2 Ch. IK 
i>n BE<?adfient v, Barrow (1882 

HLbM* Everett v. Kverel 
Betty, Betty v. A.-G., 11891 

1 (..'ll. 06 I • 

4569. .] — Re Pratt, Pratt v. Prati 

No. 4952, post, 

4570. .] — Re Compton, Vaughan i 

Smith, No. 4945, post, 

4571. Bequest of money in bag.]- 

(1) Testator having £500 upon mtge. & no othf 
sum out upon security gave by will to deft. £50( 
to remain & continue at interest on such securitii 
as ho should die possessed of, or to be put out o 
govt, securities, at the election of his exors. 

Held : a piujuniary legacy. 

(2) But a devise of money in a bag, or of monc 
on a particular security, is specific, &: shall ni 
abalA^ with pecuniary legatees. — Lawson v, Stitc 
(1738), West temp. Hard. 325; 1 Atk. 60: 

25 E. R. 963, L. C. 


Annolationn : — Refd. Ashburncr r, Macauirc (1786). 

' 4 Bro. C. 


■' I "''— Mvaw . V, iUO/UUIUrU 

Bni. O. C. 108 ; Simmons r. Vallanoe (1793). 
315. 


4572. Bequest of money on specifli 

security.]— L awson v . Stitch, No, 4571, ante, 

4573. ,] — (1) Legacy of the mozu 

A A w A 4 V . A ^ ^ 


lands of K, now In iny nossesHinTi 
together with aU my sW^SSSS: 
horses, pigs, farming implements, & 
aPPert^iig thepeto,** is a 

(W aTSu-^: n.-iA?" '• 

e. Hr^eat of wy property at 


'J \*/ 

due upon a note held specific, upon the intentio) 
but the inclination of the ct. is against sped 
legacies, & to hold it a general legacy, wi 
reference only to the security, as the fund first 
be applied to it. 

(2) Specific legacy retained by the exor. J 
a^ts ; but was not w^ted : in case of dep] 
elation the legatee is entitled to the original vali 


property at A.»' 

#1 nbwxximbk (isis), 42 

o, h, n. 690 ; 14 O. W. N. 103.— CAN. 

t woney frtil on bond 

ir Pagan (1838), 


Heqwslor* £100 due tomefi 
H, )-< Testator by his will bequeat 
to A. £100 dae to me from H. *' 
Held : the legacy to A. w^as a spe 
legacy of tbe debt due by H.— -Cobbj 
COBBAK, il915] S, 

82. — SCOT. 
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— Ohawobth V. Beech (1799), 4 Ves. 555 ; 31 
E. B. 285. 

199), 
170. 

4574. Testator gave to his sister 

the intei^st of £300 upon bond for life, iV. after her 
decease to her daughter the interest due upon the 
bund at her death, with the principal ; the legacy 
is spticific ; & there being among other bonds one 
of th(» exact amount, it was held to nder to that, 
though an insolvent security ; & the interest in 
arrt^ar before the death of testator. — I nner r, 
Johnson (1799), 4 Ves. 568 ; 31 E. K. 292. 

Annotaiion : — Refd. Sidebotham v. Watflon (1833), 11 Haro, 

170. 

4575. Bequest of remainder of deceased’s 

dividends.] — Testratrix by her will bequeathed 
funded propeity sufficient to pay an annuity of £50 
to A. for life, A, after A.*s death, she bequeathed 
the fund to other persons. After gi^dng various 
pecuniary legacies, she bequeathed to B. the whole 
of the remainder of her, testatrix’s, dividends, 
during her life, &, after B.’s decetise, she 
bequeathed £1,000 stock tti (J., other sums of 
stock to otlu^r persons. 3’estatrix died shortly 
after tlie date of her will, entitled to £606, Long 
Annuities, but to no other stock ; — Held : the 
bequest to H. during lier life, of the wliole of the 
remainder of the dividends of testatrix, was 
specific, A A the other legatees in remainder 
afticr B.’s death, were not entitled have the 
Jx)ng Annuities convi*rt(Ml into Bank Annuities, 
though, b(dng a decj‘(*asing fund, tluj legacies 
might altogether fail. — V incent r. Newcombe 
( 1832), You. 599 ; 2 L. .f. Kx. Eq. 15 ; 1,59 E. It. 
1 130. 

AnrwUition : — Mentd. .Rutliorland v. (^)oko (1811), 1 Coll. 

498. 

4576. Bequest of money due to testator on 

mortgage of specified property.] — Testator Ix;- 
queathed £7,000 secured on rntge, of an estaU^ at 
W. belonging to T. The £7,000 A interest were 
receiv<*(i after the date of the will by testator’s 
agent, on his account, A, immediately afterwards, 
£6,000 part of it-, was invested on another mtge., 
A the remaindf*r was paid into a bank in which 
t-estator had no ot her moneys, but was afU;rwards 
drawn out by a jierson U) wluim testat-or had giv«‘n 
a cheque ‘ for the amount ; — Held : the legacy was 
specific. A, notwithstanding the £6,000 remained 
due on the si^cond mtge. at testator’s death, the 
legacy was wholly adeemed. — (I audner v, Hatton 
( 1833), 6 Sim. 93 ; 58 K. It. 530. 

Annotatiojis : — Apld. Oliver r. Oliver (1871), L. H. 11 Eq. 

506. Consd. ICr Kobo, .Slade v. WuJpolo (1889), 61 L. T. 

497. 

4577. -.j — (1) A legacy of a sum of 

money owing to te.stator by B. upon a mtge. of 
certain prtimisi?s thert^in mentioned, & which 
mtge. was paid off in testator’s lifetime, after 
the date of the will : — Held: a specific A not a 
merely demonstrative legacy, A to be adeemed by 
such payments. 

(2) Testator placed part of the mtge. money 
received by him from A. B. in a bank, A afterwards 
drew out a part of such deposit, leaving in the 
bank at the time of Ids death a balance amounting 
to a moiety of the sum wldch had constituted the 
mtge. debt : — Held : the specific legatee of the 
mtge. debt was not entitled in respect of such 
legacy to the money so remaining in the bank. 

(3) Teatator gave Ids prop<;rty to C. A I>. upon 
various trusts. A, among others, upon trust for 
sale, A empowered C. A D., A the survivor of 
them, his heirs, exors., etc., to give receipts for 
the piu*ehase-money, A concluded by appointing 


AnmieAxona : — As to (1) Refd. limes r. Johnson (1 
4 Ves. 668 ; Sidebotham r. Watson (1853), 11 Haro, 
As to (2) Refd. Innes r. Johnson (1799), 4 Ves. 568. 


his wife A C. A D. “ trustees A exors.” of his will : 
— Held : this ap^Kuntment conferred on his wife 
only the general powers A duties of executrix, A 
did not make her a trustee with C. A 1>. under the 
specific trusts of the will. ‘-Sidebotham r. Watson 
( 1853), 11 Hare, 170 ; 1 W. U. 303 ; OS E. K. 1234. 

4578. Bequest of ** the residue ” of specified 

fund.] — Walbohe r. Apthoup, No. 4050, post, 

4579. Proceeds of sale of property 

devised upon trust for sale.] -Testator bequeatluMl 
a leasehold public-house upon trust for sale, A out 
of the piDCeeds of such sale, A tlu* rents A pi’ollt-s 
until sale, he gave a legticy to X., A as to tlui 
i*esidue of such pi'oceeds, A rents A profits, A all 
other the residue of his it^al A personal estate, 
he gave the same to his two daughters : —//r/d ; ^ 
the gift of the residut* of the pixiceeds of the salt*- * 
of the public-house wiis not spt'cilic, but. such 
residue formed part of t-lu* general r(*siduary estate 
of testator. — Jte. Oiieen, Baldock v, (Ireen 
(1888), 40 Ch. 1). 610 ; 5S I.. J. (’h. 157 ; 60 L. T. 
225 ; 37 W. ii. 300. 

AntwlaiiotLS : — Mentd. Hoiiywotul r. llonywood, 11902] 1 
Ch. 347 ; He UruHHWoJi, Idiuduiiii. CrcHNWell (1913), .'■»? 
Sol. Jo. 378. 

4580. Residuary bequest.] - Testatrix 

bequeathed the rt‘sidue of her est.aU‘, goods, 
chattels A efTects, which she should possesst^d 
of, intertisted or entith»(l to at h<»r dc'cease, t.o 
trustees, with very special diivctions to apply the 
whole of the income thereof, f(»r the henetlt of her 
daugliitir, who was a lunatic, for luir life : — Held : 
nevertheless, that the b(‘(|ueHi of the rosidtio was 
not specific.— (-11AMHKHS V. (hiAMBERH (lHt6), 15 
Sim. 183 ; 15 L. .1. Oh. 318 ; 7 1.. T. O H. 385 ; 
10 .lur. 326 ; 60 JO. li. 587. 

4581. Residuary devise of real estate.] - 

Held : (1 ) uj)on th^^ construction of a will, a legacy 
was not charged on the residuary real estate ; 
(2) whor(^ th(5 meaning of a will is doubtful, the ct. 
may resort tt> t‘vid<uic(j of tin? state of Wstator’s 
property, but where the words aw plain no such 
extrinsic- aid can be- resortetl to ; (3) a rcisiduary 
devise of real estate nunains sfX'-cific notwitlistand- 
ing Wills Act, 1837 (c. 26), s. 21, which makes the 
will speak as if it luid been tixecuUui irmnediat<ily 
b(»fore the death of b^stator ; (4 ) where the? personal 
estate is insufficient for the, j)aynient. of debts A 
legacies, pecuniary h»gat<H*8 A the n^siduary deviw^e 
contribute ratably t^) the i)ayin(‘nt of the debts 
which the genc;ral ptu’sonal estate is insufficient to 
satisfy. — H knsman v. Ejiyeii (1867), 3 (Jh. Apn. 
420; 37 L. J. (Jh. 97 ; 17 L. T. 391 ; 16 W. H. 
162, L. (1. 

A niUfUUions : — As to (3) Folld. LanceUolil v. Itcfcaldcn (1874), 
10 (/h. A»i>. 136. Refd. (libbinn v, Eydon (1869), L. K. 

7 Eq. 371 ; Tiimkinn Coltburet (187.3), 1 Ch. 1>. 026; 
He Mills, MlUs v. Mills (1886), 36 b. .7. Ch. 118; He Hmlth, 
HanaliiKtun v, Triu^, Clllos v. True (1886), 33 Ch. 1). 193 ; 
He. Bourne. Martin v. MaHln, (18931 I (3i. 188, As to (4) 
H.P. Collins r. Lewis (1869), L. K. 8 K(i. 708 ; DuRclalo v. 
Hugdale (IH72), L. U. 14 Kq. 234 ; ToinUtus r. Colthurst 
(1873), 1 Ch. 1), 620; Karo uliarson v. Kloyer (1878), 4.3 
L. J. Ch. 730. Refd. He Palmer, Palmer v. Answorth 
(189'{), 62 L. J. Ch. OHM. Geiierallu, Mentd. Wallooe v, 
Heymour (1872), 20 W. K. 634. 

4582. .] — J.ANCEFIEI.D V, I(J<K;X.r)EN, 

No. 6900, post. 

4588. Release of Interest on debt due to 

testator.] — A testator by his will said whereas 
there is due to me from ray son £1,440 or there- 
abouts, secured by bills or notc;s or otherwise, 

I release my son from the payment of any interest 
up to the time of my death, A I direct that lie 
shall have time for payment of the sum by pajdng 
one sixth in every year next aft<*r my death.” 
lie afterwards modi'! a codicil whereby he con- 
firmed his will. The son paid tin? debts due at the 
date of the will amounting to about £1,440 A 

c c 2 
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Sect, 5. — LcffacifH: Suh-Hcrl. 1, C. <$: D.; suh-HcrlH, 
A.iSc H.\ 

aftei'wardft incurrod frc^Hh t-o tin; aincmrit 

of about wbicli wore diuj at tho dal^* of 

tho codicil At at tiu? death of 1<*Ktat(jr : - Held : the 
Icgacjy waH Hpcci/h; : it was adeenuid by payment 
of the debt A:; the confiiTnation of the will by the 
codicil did not Uie won any benefit in reapect 
of th<! d<*l>tH then <lue.- SfDNKV e. SuiNKV (187.‘{), 
ij. It. 17 K<|. nr> ; i:t L. .I. Ch. J.7 ; 2U }j. T. r>(hi ; 
22 W. n. 101. 

ArnwUtUortH Reid, lie Slalor, Slater v. Sluicr, flOOC] 

2 (ill. 4H(). Mentd. Hr Jtowe, IMki; r. Huriilyn (lKi)7)* 

77 h. T. 47.'i. 

4584. Forgiveness of debt due to testator.] 

, — TeHtaU»r gave t-o the tniHf<c*e8 of his danghtei-H’ 
marriage HettlenieTit in HutiHfac^tion of liin 

ccivenant to i)ay tlierri £1,000. lie also forgave 
luH (diildren re,Hp<i<'ti v<*ly all d<;htH At Htimn of money 
which might be due from them to liim at his death 
Ac- seeuiHHl by bond, bill, note, or othcir security. 
At the dat<‘ of his deeth two of his sons owed him 
sums not Hecur(‘d as aliov’^e mentioned. The 
estate proved to be insunhdent for the payment of 
all the legacdes in full. "J’lie <(U(;Htion liaving aris<?n 
whether the legacy of £2,000 which the legatee 
liad <*l(*<!ted t-o take At the unsecured d<*bts forgiven 
Ui t-hc^ sons were liable to abab* with tht^ otlier 
general legacies ; Hc/d ; the ])rinciple by which 
ji h'gacy given in satisfaction f)f dow(;r was entitled 
to priority At did not abat<* was inaf)plicabl(‘ to tiie 
v.tm* of a l<‘ga<ry given in satisfaction of an ascer- 
tained <lebt At therefore t he legacy of £.2,000 Ixdng 
a mere bounty was liable t-o abaU'uuuit ; (2) tlu^ 
forgivt*ness of th(‘ir debts t-o the sons amounted t-o 
spec.ilh! legacies which w<*re n<»t- liable t-o abat-ement. 
— /Ic WlCOMOHK, Wkdmohk c. Wkomoiik, 11007) 
2 Oh. 277 ; 70 h. .1. (0». IHO ; 07 L. T. 20; 22 
T. It. .^>17. 

Jnruitutiun : .In to (\) Conid. Hr Whit<*licHd. Wliltohoiul r. 

Htreel, ll}M;n 2 (Mj. TiO. 

1), Demonsirative Letjarics. 

4585. What are -Bequest of pecuniary legacy 
payable out of specific fund Proceeds of sale of 
estate.] --.X pecuniary legacy dirt*cted to be jmid 
by the sale of an estate, which testat-or had 
ci»ntractc*d to purchase, is payable out of testator’s 
general assets if contract cannot- be coniplet-tul. 

'J'his is neither a legatum HoniiniM nor a iegatum 
debite, hut a pecuniary legacy with a particular 
security whi<‘li iti the civil law was t-ermed a 
dcunonst rativc^ h*gacy (LiCAdi, V. Fowi.kh 
r. WinnoiToiinY (1825). 2 Sim. A: St. a.*)! ; 1 

J.. .1. O. S. t'h. 72 ; .57 K. It. 281. 

Annolatiotui : -Reid. r. (IS 14). 11 <’I. A: Kin, 

4»1 ; WilUaaiH r. HiikIk'n (1S.'^»7). *24 lU*av, 471; Kma*! 

r. HulHh (IHCU). 1 lleiii. .V M. Mentd. Nt'wlidhi r. 

Huailkulglit (IK:U)). 1 IIUH*., iV M, «7 7 ; Kmini r. Powliiur 
20 Uonv. 024. 

4586. — Stock.] Mn.i.iNs r. Smith, 

No. 45*10, nn/c. 

4587. — Capital employed In business.]^ 

When* t^'slator, luiving claiins against his lirni, 
diiveted hi.s pi\tportion of capit^U itivesUHl in the 
business to be convi»rted into eaah, such cash to bo 


paid over as realised, with the exception of certain 
bequests thereinafter mentioned, to a charity, At 
requested his exors. as soon as convenient after bis 
decease, out of the capital employed in the business 
to i)ay the persons mentioned below the following 
sums, etc. : — Held : (1) the legacies were demon- 
strative, At not specific. A: if the particular fund 
failed the defleieney was payable out of the general 
personal estate not specially given ; (2) the pro- 
portion of cajjital included not only test-ator's 
share in the assets, but also th(‘ debt due from thc^ 
partner. 

(3) The case is one in which pecuniary legaei(‘s 
or legacies f)f quantity are directed to he paid out 
of a certain sj^ecific fund. If that be so, tiiat is 
exactly the definition of a dcmcjnstrative legacy 
(Htuart, V.-C.). — Bf:van v. A.-(i. (18(52), 4 (iiff. 
.2(51 ; 2 New Bep. 52 ; 9 L. T. 221 ; 9 Jur. N. S. 
1099 ; (5(5 E. B. 74(5. 

4588. Estate & effects inherited by 

testator from parent.] — Testator bequeathed to 
hi.s sister “ the sum of £10,000 as her sole A: 
absolute properly to be paid out of the estate. A: 
effects inherited by me from my mother in terms of 
ht‘r last- will At testament, At as rtjgards tlie residue 
of the estate A: effects of my mother so to be 
inherited by me in terms of her will, At of all my 
estate At (effects at present in my possession At 
(‘iijoyment I do hereby appoint as my sole heir or 
heirs ” certain specified pei'sons. Testator died 
in 1903. All the property to which he was entitled 
under the will of his mother was in revei*sion 
expeetanf- on the lift* interest of his father, who died 
ill 1910 ; — Held: (1) the legacy of £10,000 was a 
demonstrative legacy; (2) thert* was nothing in tin* 
will expressly directing payment t-o be* madt* only 
wh(‘n the reversion fell in ; (3) the mere fact that 
the fund out of whieli the legacy was directed to be 
primarily paid was revei’sionary made no difference ; 
(4) interest on the legacy ran from the expiration 
t)f a year from testator’s death. — VN’alford v, 
Wai.koki), (19121 A. (!. t5,58; 81 L. J. (’h. 828 ; 
107 L. T. (5.57; 5(5 8ol. .To. (521, 11. L. ; afffj. 
S. (’. Hub 7 iom . tie Wai.foko, Kknyon r. Walford, 
1 1912] 1 (’h. 219, (\ A. 

4589. Particular Investment.] — He 

Jkffkry. NrssKV r. Jkffkrv, No. 4707, pont. 

4590. Testator’s Insurance funds.] — 

'r4*.s(ator by a holograph letter, which by tbo law of 
Scotland is a tesUum*ntary writing, instructed his 
.soil*, to j)ay to a)>plt. A., a single lady, on the first 
t»f each month after his death, the sum of £12 lOa., 
being at tin? rate of £150 a year . ** But in lieu 
of titis I would prtder that as soon as you con- 
veniently can, that the sum of £2,000 should be 
t-aken fix)!!! my life insunince funds A: paid over to 
her.” Testat-or’s tru.st disposition eontainc^d a 
gtmeral d inaction for i>aymenl of debts, & the 
insurance funds, after paying off the eliarges U|H>n 
them, amount to £1,900 : — Held : (1) the trustees 
wert* bound to pay ovc*r the capital sum of £3,000 
to A., A had no option to d€»cide whether she 
was to receive the monthly allowance or the capit-al 
sum ; (2) the direction that £3,000 should be taken 
from t^*stator'8 insurance funds Ac paid to A. in 
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4586 1. ff'AnI art — Htqwfid of ivm* 
Ttiary Upaep payable out of Hftrrijic 
fund— Stock, \ —Tmtn t t»r Ikmj uout hed 
to 8. the intorost on .41.000, ** out of 
tho moneya lnTo«t4Hi by ** bitn in tli<* 
M. Batik of C\, to bo luinuiUly iMUd Ui 
8. by hlJ exora., A* for .s.V mule umc 
&, bonem during life:— //rW.* thebe- 
quest wail ilemou<*trativ«»,— /fr bo»o \n *s 
T num (ISSft), 4 Man. L. H. 1H.- 
CAN, 


. 4587 I. — Capitol employed 

in bumncHg.l — Tetitator directed that 
l.t.ooo of the money to which 1 may 
1 h* entiU^ aa my Khare of the partner- 
Khti» bntdnesH now carried on at.*’ etc., 
under the name of K. 5: Co., abould lie 
In Tested by hbi exom. at interoet, & 
that the iiieoiue derived theretironi 
ahotild by tbciii be paid over, ai 
received, t4» M. Subacqueiitly to the 
>n*Wnir of the will the partnership of 
**• dteolvod. He teatatcir 

until hts death carried on the bmdneai 


alone, but under the name of K. & Co., 
blii interest in the iiartnemblp having 
been realiaed by him 5c carried Into hia 
new buaineiiH '.—field : the legacy of 
•5,000 was deimiiMtrativr. — B ay r. 
Barkis (1852). 1 U. K. 147.— CAN. 


h. .1 — The gift of a 

dcAnite sum of money to be fiaid from 
auioitiiU of testator in a definitely 
named bank is a demonstrative legacy 
—He ATKINS (1912). 21 O. W. K/235 ; 
3 U. W. N. G55 ; 3 I). L. It. 1 80.— CAN. 
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Ihi? circumstances marked I he legacy as demon- 
strative not specific. — D awson r. Keid (11115), 
113 L. T. 52, H. L. 


Sub-sect. 2.— Notice to Le(jatke. 

4591. Duty of executor to give notice — 01 rights 
under wUl.j — Testatrix bequeathed a sum t>f luoiii'y 
to her sisUu’. subject to this conditiou. tliat *• if 
she sliould be dead at the time td lestatrix s 
decease, or should not he h<‘ard of to be (hen living, 
or should not claim her legacy within twc‘l\e 
cahmdar months after testator’s decease*,” tlien it 
should go over -Held : it was not the duty of tlie 
exor. to inform tlie legat<*e. — Hawkks v. H.ai.owin 
(IS38K 1) Sim. 355 ; 7 L. .1. (’h. 2117 ; 2 Jur. Oils ; 
511 K. K. ,3111. 

4592. Of conditions attached to will - 

Executor benefiting by breach of condition.’!- 

\N'h<*re a legacy is given upon a eondithm, an 
exor. who (ak<‘s a Ix'iudieial int(*res( in tin* lega<*y 
t)n the breach of the condition o\^es ih» <luty to j 
the legatee to give not ice of t he teriiis of ( h<' legac‘v. 
--AV Lewis, Lewis r. Lewi*-, |I11(U1 - t'h. doii ; 
7,3 L. ,1. (3i. 7 IS ; HI L, 3’. 212 ; .33 W. It. .3H,3, 
L. A. 

: Contd. lit’ Mackax, .Maekay r. Cioitld, lllUKll 

1 (’h. 

4593. • — . A. ho (lietl in lS.3h, left 

all his eslat4‘ to his wib*, the nmther of pltf. M., 

children, A: afqiointed his wih* extrix. M. 
attaineil twent>-one years of ag<* in 1S7(1 ; Hrld : 

(1 ) pltf.’s mother was iiinler no duty to tlisclosi* Iht 
rights to r»r obtain for pltf. legal advic<‘ on them ; 

(2) the mother never held the estate otherwise 
than in her chara<'ter of extrix.. A: no a<*t. <»ti h(*r 
part had been shown which convert'isl her liabilitie.s 
int4» the duties attaching to an express trustee. 

Jit’ Mm K\\, Ma( K\v r. (ion.o, jIH(M;| | Ch. 25; 
75 L. .1. (’ll. 17 ; 113 L. T. tlHl ; 51 W. It SS ; .50 
»Sol. .K», 13. 


Si ll-sEl ’!•. 3. A>s1..NT. 

S(c liiind 'rran.sfer Act, ISO? (c. 05), s. 3 (1); 
Admini.stratiun of Lstat-cs .\ct, 1025 (e. 23), s. 30. 

.1. A'rcrsadi/ for A uncut, 

4594. General rule — Specific bequest.] At 

law a legacy d(M-.s not v<‘st in the* legatee till the 
exor.'s assent, but in cipiity he will be decreed to 
delixer the specitic legac-ies, being considercil here 
as a bare trusU*e. Nohtuev v. Nuktuev (1710), 2 
Atk. 77 ; 0 .Mod. Kep. 270 ; 20 K. H. 117. L. 

.innoUUutn : -Mentd. ’J'askcr r. 'J'aMkrr, I*, j. 

4595. Anon. (undat4*d). Keil. I2 n; 
72 K. H. 207. 

Gift to executor.] • Sw Sub-sect. 3, F., 

pttftt, 

4596. Absence of assent — Effect - As between 
Incumbrancers of legatee.] .\ sum of sUN k was 

standing in the names of 1). ^ 1^. in trust for K. 
f 4 »r life, with reniaiiKler t4» alisolutcly. A, by 
her will tsspieathed the st4»ck t^i IL. K ap)H)int 4 *d 
D., one of the trust<‘C*s, her sole exor. -\fler A.'h 
death ii. aasigniKl all his c*Ktat<c d: cfT4*cis to L. d: j 
another u|»ori trusts for the b^mefit of his creditiirH, 
but no notice of this aasignmemt wxis givt*ii to D. 
Aft^Twards II. aH.sigiii*tl the particular stock Ut i\ 
by way of iiitg**.. A: notice of tli«» l.'is! aHHigniiient 
u*as forthwith given U» lb rjK#ii bill by : : 


Held : tlie legacy not having been assented to, 
notice to the ext>r. was nccesaary, ik notice to the 
trusteess alone was not sufficient. ^ consequently 
C\ was entitled to prioritv. -Hoi.t r. Dkwell 
( 1815). 1 Hart'. 110 ; 15 L. J. i3i. 11 ; 9 Jur. 1005; 
07 K. H. 723. 

AHHotation .*-~Apprvd. StcphciiH r. CiriH'ii, (^rt'ctt r. Knight, 
lIHW.-ij'ii’h. 148. 

4597. On title of mortgagee— Mort- 

gage by legatee.]— Devise of a term to K. th«' wife 
of B. for life, ik to the survivor, with n'liiainder to 
S., K. being appointed t'xtrix. K. conceah'd 
tin* will, saying that t<'statt>r hatl died intt'statt*. 
iV that .sht' was t'lititlcd tt> the uhoh* as next of 
kin. K. A: her hushanti tlicn took out atlmtnis- 
tration to the estate, t'ldert'd, A sold part. 33n* 
husband survived. A: appointed tieft. his extrix., 
who pixivetl his will, iV adtninist<*red t<i the will* 
which had been suppreHsi'd, ik then (he Icttei’S of 
administration to 1*3 d. husband W(*n‘ eaneelled. 
33i<' husband of the granddaughttu' after ht*r death 
toi>k out lel(ei*s of ailiniiust ration to her. A: 
iiiortgagcil the premises unsold to pltf.: l/t'ld: 
as then* iiad bi*en no a.s.sent to tin* Ifgaey tii the 
granddaiight<*r by the legal r«*pi*es«*ntal i\ »» «»f 
(4»N(.a(or under the above facts, iiitger. had no legal 
title. - Wehsteii r. .Iohnson (1851). 21 L. 'W O. S. 
92 ; 3 W. U. do. 

Atituttatinn : Refd. Johnson r-. Warwii-k IT l\ M. 

4598. Power to assent to part Of residue.; - 

35*.stat4»r bequi‘atliod tin* msidin* of his estate, 
including the Iciuse of a colliery, to trustees, who 
wen* also exors. of his will, «ui trust for his son on 
attaining (wenty-oin* yeni*H of age. On the son 
attaining that age, the trust(*(*s li‘t him iribi 
pttssessioii, hut made no formal assigniiK'iit of llu* 
least*, A: there were still debts due from teKtnt(»r’s 
estate; litld: the assent of the exors. was 
! sutfieit'id to pass the pi*operty in tin* colliery. A:. 

I it was competent for them to asseid t4» the betpieMt. 

I part of the resitlue of the estate witliout iisselit • 

I mg to the rest. Ai'i-'TIN r. Bi:i»I)oe (IH0.3), 11 
j W. IL u,10; .37 Sol. .b». I5(i ; 3 B. r.Sti. 

! 4599. Of devise.] Where an extir. assents 

i to part of a tlevise, contending that tmly that part. 

; was inteinhsl to piuss under it, he cannot at law 
I set up Ins want of dissent, to the devis<‘. where it 
shall appear that the devise earrieil more. Ills 
assenting to part, A:- denying title as t4» (he 
remainder, is an assent, to the whole. Doe d. 
Sims r. Sj.ms (1827), 5 L. .1. t). S. K. H. IKb 

4600. or ^ft of articles specifically be- 
queathed., -Fi.i.iorr V. Ki.i.nnT, No. IdOtl, j*onl. 

If. Jiy \yhont tjiven, 

4601. Where several co-executors - Power of one 
co-executor to assent to bequest to himself.) One 

e,f>-exor. may relexise a debt. K. clo <ith<*r a<*tH with- 
out his companion. A; he may therefore assent, to a 
bequest Ut bimsi'lf {prr CUH.). -ToWNHon r. 
Tickei.i. (1H19), 3 B. Ai Aid. 31 ; 100 K. It. 575. 
AnnttUilumH :• Mentd. las* <i. rsimer r. Aridrew'H 

4 lUtig. UI8 ; lieghie r. < ’o»ok (iH.'J.'i), Hrelt, I'JH ; llee 
il. \t imler r. |.a%4CM nH.'IT), 7 A<l. A' El. IJ*'* : v. 

Kfitfl MS 12), I Ilnn*. 4J1 ; Imn* il. Chldtfuy r. IliirrlH 

(ISI7). I« M. A \V. .'»I7 : .HIjocerH t\ KvaiiH (IHitit), .# 
E, Ik II. :ifl7 ; \vuim r. WIrkhttJii l.'l (*. II. N. H. 

ns I ; peiMMK^k r. Eafttlaiid (isbo, b. II. HI 17. 

4602. Bequest of leaseholds.] - By an 

asHignment , by one of s«jv«*I’uI exors., <tt a leawhold 
estal4>, the projs rty of b*sUiti'ix, which liwJ been 
befi neat bed to that. exf»r. ab»<ihi(e|y for his b4*nefU, 
rf*cititig that assignor A am»th«*r exor. Iiiwl proved 
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k. Uttural ruU.i — LutU tin* exor. Iia^ given ht* aaiietit U» tbc legacy, the legatee ha« uul> uii OichoaU; right to it. — 
LAltSMMAMJiA r. lUT.NAMMA (1SI13|. 1. L. 11. 38 Mad. 171.— IND. 
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Sect, 6. — Legacies: Stih’seci, 3, B,, C. cfer D.] 

the will, but not stating the fact that a third exor. 
had also subsequently proved, & reciting that the 
exors. had assented to the bequest to assignor, it 
was witnessed that assignor, in his several capacities 
of exor. &> assignee of testatrix, in consideration 
of the sum therein mentioned, sold & assigned the 
premises to the purchaser. Assignor, in his 
character of exor. was, at the time of the assign- 
ment, indebted to the estate of testatrix in a sum 
greater than the value of the i^roperty assigned. 
On a bill by the co-exors., on behalf of the estate of 
the testatrix, to set aside the assignment & recover 
the title-deeds : — Held : the assignment by the 
c’xor. io the purcdiaser was effectual, & whether 
t here- had or had not been an assent to the bequest 
•by the other exors., the ct. would not disturb the 
sale. 

Qu, : whether, without any express assent by 
exors. to a bequest of a leasehold estate, tlie enter- 
ing of Oie legatf^e into possession A; receipt of the 
rents & prolits, with the knowledge of & witliout 
any objt^ction from the exors., does not amount 
U) an assent by tliern.— (k)i.K v. Milks (1852), 
10 Hare, 170 ; 08 If. 880. 

AvvnUitumH Re!d. KnccNby r. 'rimriK' (IH.'i.'i), Kn. llei). 

WhiHtlur (ISH7), <Mi. U. /,(J1 : JO (Wplln & 
HI-HironlHhln) KolltrlfH WuturveikH ( o.'h CoiilriK-t, 11022) 
2 ('ll. K2f. 

4603. Infant -- Executor.] — An infant exor. 
under sev<mteen cannot assiuit t-o a legacy. — 
rniNOK’H Cabb (1500), 5 Co. Kep. 20 b ; 77 K. If. 
00 ; tiuh nom. Prk k r. Simi'hon, Cvo. Eliz. 718. 


AvmiUitifmH Reid. Finch ’h Cam- (1(107), « (!o. Pep. (53 a. 
Hentd. NedhiinrH (‘IIHC (1010), H Ch. pen. KUia ; (jratiirc 

PoMkclly r. (lodoli.hTii 
^ * bnyin. 4H:1 ; Okcll r. Siidlnw (1007), ft Mod. Itcn. 

. -■ “ — •! ('OOKHS r. Dhjj-amy (KKU). 

1 Hid. 1H7 j «2 H. ]{.. lois. 

Anniitttlion M.ntd. I’l'iiilicrtcm r. Cliuiuimii (IKOK), 10. It. 
eC K. I (Jftfl. 

4605. Administration.]- (1 o<iki;is r. ]1ki.- 

i.AMy (lOdl). 1 Hid. 1K7 J «2 K. U. lOlH. 

AumUition : Hentd. IVinliort^ni r. ('Impiiiau (IKftH), K. II. 
AC lOftd. 

4606. Married woman.I - (\)okks r. JfKi.iJM«Y 
(KOM), 1 Hid. 187 ; 82 E. If. 1018. 

.4 Hentd. IVinbcrtoii r. C’luipinuii (IHftH). 

it., if. 0, it. Kfitn, 

C. 'r'nm for 

titr J*art i., Sect. 10, 8ub-st*rt. 5, aoiv. 


/>. Mode <tf Assent. 

4607. General rule.l -UVstntf.r by his will, 
aft(‘r Appointing two )>er8oiiM exom. A trustees 
& giving pecuiiiiiry legacies, gave his residuary 
estal4^ to his trustees upon trust for wUe A dis- 
tribution AS iheixuii iiu^ntioiied. Eourtotm years 
afU'r testator’s death one of the exors., without 
the knowledge of liis co-exor., pledged certain 
plaU* forming part of U^siator's n*siduary estate 
with A firm of pawnbix»kers, who had no notice 
tliat he was not the absolute owner theix'of. 
misapplied the money so raised. All the debts 
A: kjjracies, so for as was known, weie paid, & the 
i*i^siduAi*y ^count was passed, within one year 
of testator’s death, but the n^siduarv estate had 
not bcM'ii coinpU‘t<*ly distributed. On the death 
of the pledgor, the tmnsaetion was tliscoveivd 
an action was brought by the co*e\or. A a new 


trustee against the pawnbrokers to recover the 
plate : — Held : the proper inference to be drawn 
from the facts was that at the date of the pledge 
the exors. had assented to the trust dispositions 
taking effect & held the plate not as exors. but as 
trustees. Therefore deceased exor. had no power 
to pledge the plate & the existing trustees were 
entitled to recover it. 

[An exor. may assent] informally & the assent 
may be inferred from his conduct (Lord Haldane, 
(;.). — Attenborough v. Solomon, [1913] A. C. 
7« ; 82 L. .1. Ch. 178 ; 107 L. T. 833 ; 29 T. L. K. 
79 ; 57 Sol. Jo. 70 ; affg. 8. C. sub uom. Solomon 
r. Attenborough, [1912] 1 (%. 451. 

Avnotaiions Apia. Wise v. Whitburn, 119241 1 Ch. 460. 

Hentd. Hewson v. Shelley (1913), 82 L. J. Ch. ftftl ; Kc 

De l-.eeuw, Jakens v. (Jentral Advance & DiBcount CJonm., 

11922] 2 Ch. 640. 

4608. .] — In 1922 defts., as exors., con- 

tracted to sell to pltfs. a London leasehold house 
with stabling held by testator for the unexpired 
residue of a term of eighty years. By his will 
testator bequeathed these premist^s to defts. 
as his exors. & trustees upon trust to permit his 
wife to occupy the same during her life, she paying 
the rent, rates, & taxes & perfoiming the covenants 
of the lease, after her death to hold the same 
upon the same trusts for the benefit of his son, 
deft., who was one of the exors., & his children & 
other issue as were therein declared of his son’s 
share in the residuary estate. The exors. per- 
mitt.<*d the widow of testator to continue residing 
in the house for ten years until her death in 
Dec. 1921, she paying the rent & performing the 
covenants of the lease. The purchasers made a 
requisition on title to the effect that they knew that 
1-hc house & prc»mi8e8 had been occuj>ied since 
t.t*btat4)r’8 death by his widow, according to the 
trusts of th(* specific bequest, “ wliich had been 
assented to,” ^ the exors. could not sell until the 
death of the tenant for life ; but the X)urchaser8 
Mert5 willing to accept the title fi*om the tenant for 
life- under Settled 1-and Act, 1882 (c. 38). To this 
the reply was made that the tenant for life had 
died. Both parlies acted on the assumption that 
the leasehold had fallen into the rt‘sidue, & com- 
plet-t‘d the purchase in 1922. Pltfs. subsc^quently 
agreed to sell the stabling to a sub-purchaser, 
who took tJie objection that the exors. had no 
power to sell in 1922. No written or verbal con- 
w‘nt to the specific bequest had been in fact given 
by the exors. 

Ill an action by jdtfs. for damages for breach of 
an implied covenant for title by defts. z—Hcld : 
upon the acts A conduct of the parties this legacy 
had been assented to soon after testator’s death, 
tV the effect was to strip the exors. of their title as 
siich, & to clothe them >rith a title as trustees, so 
that they had no i>ower to sell as exors. 

The question of assent is one, no doubt, mainly 
of fact. It is not suggested that in order to prove 
assent it is necessary to show affirmatively that 
the exors., eithc^r verbally or in writing, foxmally 
exprt'ssed assent ; it is conceded tliat assent may 
l>c implied from conduct on their part, A pltfs. 
rt'ly upon conduct which they say is uncquivcM^al 
A unambiguous as establishing the assent (Eve, J . ). 
—Wise r. Whitburn, [1924] 1 (’h. 460; 93 
li. J. rh. 235 ; 130 L. T. 655 ; 68 Sol. Jo. 302. 

4609. What amounts to assent— Whether ques* 
tion of fact lor Jury.]— Te8taU>r Wqueathed to his 
two sons his two ciirriage manufacturies, with all 
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I. jMnU liy implication^ As %r€U 
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implication ac well at. by cxprcBti WHtrdti. 
— HoNSiucitoxa r. Uo.nsbkrokr (1837). 
6 O. 8. 47S.--CAM. 
m. .faaml by condudA — Tbc a«* 


tictit of an exor. to a keacy may be 
ebown by bla eoudiK*t.— HoKsafCRuxa 
e. HoMSBERaica (1S37). 6 O. 8. 479.— 

GAN. 
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fixtures, implements, tools, stock, job-carriages, 
harness, ^ everything appertaining to his trade in 
the manufa<^rie8. At the time of his death, a 
carriage was in one of the manufactories, unfinished, 
which was being built to the order of a purchaser. 
A question arose between the exors. Ai the sons, 
whether this carriage fell witliin the bequest, 
A the exors. paid the legacy duty on the whole, 
but annexed the following memorandum to the 
legacy receipt : “A disagreement arising between 
the sons 8. &. T. A the exora., as to whether the 
whole of this item belongs to the sons, or ]>iirt. to the 
residue, the exors. desire to pay the duty on the 
whole, leaving it for them to settle with the 
legatees the proportion of duty, when the matter 
in dispute shall be determined.” The sons iv- 
tained possession of & finished the carriage, 
delivered it to the purchaser, A itjceived the price. 
In an action by the exors. against them for money 
had A received, commenced two years afterwaids : 
— Held : there was no evidence to gt> to the jury 
of assent by the exors. to the legacy of the carriage 
to defts. — E ujott r. Kuliott (1811), 1 ) M. A W. 
23 ; 11 U .1. Ex. 3 ; 152 E. U. 11. 

Antutiation Comd. Aiwtiii r. llcddor (ISIKH, 11 W. It. 

cm. 

4610. .] — The assent of an exor. to 

a bequest is not a matU^r <»f law, hut a question 
of fact for the jury.— Mason r. Kaunki.l (1811), 
12 M. A W. 071 ; 1 Dow. A E. 57(t ; 13 1.. J. Ex. 
142 ; 2 L. T. O. S. 421 ; 152 E. It. 1300. 

Antuitutiima Hentd. liurncwull r. WilliiitiiH (IKII), 7 

Mull. A: (f. 403; VVhlt<*h«*a<l ?\ tliirriHen (isll). C Q. H. 

423 ; afini'iits r. Klijfhl (ISKi). 1C M. \\. 12 ; noHMiimii 

r, Whitf (IHIO), 7 li. 43 ; Moixitti r. MHr(|UiH (lb;>3l, 

0 Kxih. 14:i. 

4611. Ambiguous expressions.; - At 

the n*ading of t<*stat4»r's will, soon aftAT liis di^ath, 
the devisee in trust said ” he oughts t^i Imve JumI 
i;5 for being trust ” livid: these words were 
equivocal A ambiguous, A should not have ln*en 
left to the jury as proving his asmuit, as a truHU*e 
to the devise. 

Qti. : wliether an unainhiguoiis assent to a 
devisi*, expressiMl by words or matter in paiM, 
without deed, is sufTieient. 

(^u. : whether a devistn* in trust <*an disidaiin by 
deed after piwioiis astauit to the d<*viH<M* in words. 
— Doic d. Chiixjey r. Hakkis (is 17), 10 M. A W. 
517 ; 10 I.. J. Ex. 100 ; 8 1.. T. O. S. Ill ; 153 
E. U. 1291. 

Annaiaiuma : Hentd. r. (irovi- (IK»7), 4 <’. IJ. CCH ; 

Voiiablo r. F:ust India (Vi. (IM4H), IH L. J. Kx. 26C ; 

Wright r. Wilkin (1H«0>, 2 H. A: 232 ; Jir Lacy, IU»yaI 

(Jetierai Theatrical Kund Ahhocmi. r. Kydd, llHiiiiJ 2 Ch. 

14U. 

Pecuniary legacy -Payment.] — See Kub- 

seet. 4, pout, 

Gift to executor.] —.Vc6 .Sub-sect. 3, F., 

pwtl. 

4612. Assent In wrttlng —Contents —Description 
of bequest — Sufficiency.] — lie Fix, Flokuey v. 
ST1I.EMAN, [1901 J W. N. 105. 

4513 . Xo devise of land — In preference to 

executing conveyance — Land Transfer Act, 1897 
(c. 66), s. 3 (Ij (2).j — lie I*ix, Flomley r. Stile- 
man, [1901] W. N. 105. 

4614. Liability to stamp duty.) -By 

l.<aiid Transfer Act, 1897 (c. 05), s. 3 (1), ” at any 
time after the death of the owner of any land his 
personal ntpresentatives may assent to any devise 
obtained in his will ...” . — IleUl : an oumktnt in 
writing, made in pursuanee of the above met. 
under the band but not under the seal of the ex<ir. 
was not an instrument . . . whereby any profierty 
on any cK*casion, except a sale of mtge., is trans- 
ferred to or vested in any fierson ” witliin Stamp 
Act, 1891 (c. 39), a. 02, A W'as, tlierefore, not 


liable to stamp duty as a conveyance or transfer. — 
Kemp r. Inland Kevenue Fomiis., [1905) 1 K. B. 
581 ; 74 L. J. K. B. 112 ; 92 L. T, 92 ; 53 W. U. 
479 ; 21 T. E. IE 108 ; 49 Sol. Jo. 147. 

4615. Assent by Implication— General rule.] — 

( 1 ) Deert'o for payment- of IcgaeicH was inath^ 
against an exor. without ri'feri'nee to t ho staE* of 
the assets, upon the ground of his having, by his 
acta A admissions, ixiiidert'd himself personally 
liable for the payment. 

(2) The et-. will ivlieve an <*\or. frtun an 
admission of his liability to nay legacies if made 
incautiously A by mist-iike if he D'eall the same 
within a reasonable time aft<T discovery of the 
mistake. 

Setnblc : (3) payiiuuit of iu(ert‘Kt upon a legacy, 
or a declaration t-hat a h‘gaey is i*eady fi»r a legatee 
at twenty i>m* is sunicieiit admisHion of assets. , 

Snnhiv : (I) widow, extrix. of huNband having 
ivfused to pay legiu’ies givt*n by her husband's 
will A having stat-tnl as a ivasoti for such iH*fusAl 
that the pt^muial estate* w'as not on mtge. the Haiiit' 
was a sufileient. admission of assets. H.\unaui> 
r. FrMKium' (1811 ). 5 Mv. A Er. 93 ; 19 L. .1. t’h. 
121 ; 41 E. H. 295, L. ('.* 

.ittuoiafutu ^ Ah to (I) Conid. I 'ontlft liu aile r. MuuiiHt’y 

( 1 H 12 ). 0 Ilan*. 32. n. 

4616. Slight evidence sufficient - 

Where assent would be rightful.]- 'I’he doct rine 
that slight evidenei* is siinieieiit of the assent of 
exors. Ui a bequest, or that it may he implied, only 
applt(»s in ordinary iwuses, wliet*e the assiuit would 
he rightful, A not wlieiv it must be impliiMl against 
their own acts. Wheii* the biMpiest to deft, was 
by a huslminl, of lejvsehold property ilevised to his 
lieeeasiMl wife for Lev separat-if usi*, A wltieii she 
hail beqiawdhed to plif., A the hiishand's exoi's. 
j(»ine<l with the ileviset* of tlie wife in suing: ~ 
Held : even supposing that the intsbarid’H assiuit- 
was necessary t-o the validity of thc‘ wife’s will, 
tin* assi*lit of the exoi's. t^» the betfiiest by him to 
deft. n»quired t-o Im* proved by c*xpr<*SM evidenei*, 

A was not to be presumeil or implieil opposed («» 
their own ac-t in suing. —Tr non r. (1858), 

27 E. J, Ex. 395 ; .31 E. T. t). S. 29<l. 

4617 . Universal legatee taking out ad- 

ministration with will annexed.) (irNiuiY r. 
Bhown (ltl78), (!aH. temp, h’ineb, 379; 23 JE 11. 
203. 

4618. Application of profits of lease In 

maintenance of Infants.] — Is'ssee for years ileyises 
his Einn to his son, A further says, t hat- his will is. 
that his W'ifo shall liavu the occupation A firotits 
of the lease during the minority of his son, t-o the 
inUmt that with tho profits she may edmale his 
childrt^ri, A see his last will performed, A- he makes 
her his executrix , A dir's. Afterwards she proves 
the will, A sells the E'l'iri Ei a credit/or of lii?r hus- 
band's before all tin* debts iu*e paid, having other 
goods in her hands suflicii'rit Ut j»ay the d*d>tM A 
funeral expenses. Site edueat-es the issues aft-i-r 
her husband's death until her own death. The 
son c^^jmes to his full age, A enE*rs int-o the pnmiises 
A his entry is adjudgeil lawful.- FAHAMot-'it v. 
Vakdlky (1579), 2 Flowd. 539 ; 75 E. It. 791. 
AnnotatUmM :-~CobJIA. I><sj <1. Hayi^ Ac .’•s'le r. day ||H<)2). 3 

120 ; DfSJ (1. Huyi'#* r. H!unf«w» nMKl), 7 217. 

Re^ (-lienev r. Smith ( I .'UfO;, | Ih'OU. t 

flSOtt), H Ilei*. 04, h ; yolJiiK r. Ifoliiii-M (I7l7j, I 
Him. 70 ; N»*wIiuhI*« r. Paliitef (IMIJo, 1.3 L. T. O. H. I 111. 
Mffnid. < 'a-w'. Oai’fliiier r. Ili’i-iloii i\U\n), 1 

l%». 70, ii ; IIoIm'iI^ r. l:4#lH'ri** (1013), 2 12.3 ; 

iSlaiiifonl r. hluriifnnl .3 ItiiEf. On; Thiirmuri r. 

(I0IS), P»#j>li. J3s ; Ifiaviud r. Nurfolk (l«S|), ,'l 
Com. In t'ti. H ; llilehniti i'. t (I0«M, I Show. .*>37 ; 

Kiwbei r. Wiw OfiUVf. I LU. Laiiii. «22 ; J«ll. r. f 

2 Ld. lUytn. 1144 ; DarlilMiii r. Pettumoiit (171J|. 
l^orUm. ItMfp. IH : rirleh r. Llt^rtitli'ld (1742), 2 Atk. 372; 
HbermU r. lleoiii«y (1S3I), 2 My. A K. 140. 
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Executors anu Administrators. 


Sect 5. — Lfif/aries: Suh-scd, I), d: E,\ 

4019 . _ — Entry of devisee of leaseholds — 
Without permission of executor — Subsequent grant 
of devisee’s Interest to executor.] — Carter v. Love 
(15113), Moore, K. B. 358 ; 72 K. K. 027. 

4020. With permission of executors.] 

— Auhtin V. Bjsdpoe, No. 4598, ante. 

4021 . Entry of life-tenant of leaseholds — 

Rent paid & covenants performed.]— Wihev. Whit- 
UURN, No. 4008, ante, 

4022. Lease of premises with clause that 

rent in trust for devisee.] — Nof:u. v. Bobjnhon 
(1080), 2 Hep. ('h. 248; 2 Vent. 358; 1 Vern. 
00 ; 21 K. Jt. 070, L. (\ 

AnvaUitinnH ; — Reid. Klliotl, r, lOllioM (1H41), 0 M. & W. 2Ii. 
Mentd. Anon. (17:tK), l Atk. 4})1 ; Mai-ch r. PhhwII (18.47), 
14 My. lie (^r. .'41 ; JOt Piizgciald, Surinan r. Fitzgerald, 
liiio:4j 1 (!h. i):4:4. 

4623. — Payment — Of debts of deceased.] — 

(’iiENY r. Smith (1590), 1 Leon. 215; 74 E. it. 
108. 

Annotaliim : Apld. llawkiiiK r. Wlinan.rt (18(52), 10 VV. IL 
(5112. 

4624. Of debts Sc legacies of deceased 

Residuary account passed - - Executors also 

trustees.l A itenookoijcih v. Solomon, No. 4007, 
ante, 

4625. — To legatee of rents of leaseholds 

• Payment charged to legatee.! — A. (h^vised tho 
n*Hirlu<‘ of a term ikdcriiiinable on lives to B. 
After the <I(‘e(‘aHe of ti^sial-or, the adinini.stratoi* 
with the will annexed paid the rent reserved on the 
term for six years, Si charged it to W.i — Held: 
this was Huni('i(‘nt (!vid(*nc<‘ of Ids assent to the 


& one-thiid of the £500), & continued the payment 
half-yearly until his death, which took place in 
Sept. 1863. Part of the estate of the original 
testator consisted of a sum of £1,200 lent upon 
mtge. Before the death of R. £700, part of this 
sum, had been paid off by mtgor. in instalments. 
For some of these instalments K. alone gave 
receipts, & he joined in the receipts for others. 
After R.’s death, J., one of his exors., continued 
f/O pay interest to B. on £516 13s. 4d. until June, 
1874, when the payment ceased. He made these 
payments with the knowledge of his co-exors. 
& of the persons beneficially interested in R.’s 
estate. Sc the payments were admitted as proper 
deductions upon a half-yearly settlement of the 
accounts of the income of R.*s estate made between 
the exors. & the beneficiaries. The £500 remain- 
ing due on the mtge. was paid off by instalments 
after the death of R., the receipts for the instal- 
ments being signed by his exor. J., as “ for thcj 
exors.” or ” for the trustees ” of the original 
testatn^r. .1. paid one-third of the £500 to L., Si 
another third to 1., & retained the remaining one- 
third. In 1877 B. commenced an action against 
th(? exors. of H. aloiu*, claiming to have the sum 
of £510 13«. 4f/. Si the arrears of income math; 
good out of the estate of R. : — Held : as R.’s 
exors. could not i)roperly have paid intt;rest ttj 
H. after hi.s death, unl(‘ss the exors. of the original 
tt'stator had assented to the legacy Si liad set 
apart in the hands of R. a fund to meet it, it must 
be assumed that such an appropriation hatl been 
in fact made.— Wilson v. Rhodes (1878), 8 


betpiest to enable B. to maintain ejectment. — 
Doe ( 1 . Mahmkhlky v. Mahuehley ( 1833), 0 
i\ Si l». 120. 

4626. General payments to or for 

benefit of legatee of leaseholds.] — The mere fact 
tbat< an exor. has macb* g(*neral payim'nts t(» or for 
the ben(‘llt of a legat-ee of leaseholds Si other 
pr(»perly, not spcM-ially out of t»r an aecouiit of 
the I'eiits, is not in the absemu* of repres^Mitations 
on the subject- by the exor. t-o the legatee Hullh’ient 
t.«» eiiahh* the c-t-. t-o itifer that the legacy has been 
asHent(*d to. Thohni-: v. Thohne, [18ll3| 3 Db. 
190 ; 03 L. .1. Vh. 38 ; (49 L. T. 378 ; 42 W. R. 
282 ; SR. 282. 

4627. — Lapse of tlme.j - LeaseboUl juh*- 
perty was Ix'tpii'athed to three persons, who were 
also appoint i'd exors. of the will, uj>on <*ertain 
trusts. Due only of the exors. ptxned tin* will. 
Six years aft^'rwards be conveyed the whole 
pri»pert y, pi*ofeH>'ing t(» do so as exor. ; ~//r/d ; 
lapse of lime from the ])robatt' of the will was no 
evidenee (»f assent L) the legacy, A: theivfoiv the 
whole pro|Kjrty passed. Hawkins r. Williams 

(i8«2). ic \v. n. mil*. 

4628. Presumption of assent.] —TesUtor be- 


J^:. Effect of Assent. 

4629. Title to thing bequeathed vests absolutely 
In legatee.] — ItASTAHi) v. Hti’kicly (UI77), 2 Iajv. 
200 ; T. .To. 120 ; 2 Kcb. IIO ; K2 K. It. .'>22. 


AmwUiliuHR -Refd. C ray Willis (17241). 2 P. Wins 
Duo <1. Saye & Solo v. (»uy (I8(l2), East, 120. 
(iould V. (iupper (180J), (> East, 34 i>. 


. .''»20 ; 

Mentd. 


4030 . Whether executors become trustees — 

Specific bequest in trust.] — Upon assenting to a 
specific beciuest givt*n to them in trust, exors. 
forthwith become tnistc(*s. 

Testator heiiueathed a mtge. secured by a 
eunditional surrender, Si which Jiad htwome 
absolute, to liis two exors. upon trust to continue 
Si hold it on certain trusts. The exors. tissented 
to the legacy, hut did not procure themstdves 1(» 
be admitted, Si by rea.son thereof, one of them was 
enal)i(‘d to receive the money Si reh^ase the ('stati*. 
The money being misapplied : — Held : iha eo- 
exor. had become a trustee A: was liable for 
his default. — Dix r. BURFORD (1854), 19 Beav. 


199 ; 52 K. R. 408. 

AnmttatwnH . -Raid. Ee Smith. Hcuaersuii ~ Itoe r. ilitchlns 
( 1 8HI»), 4 2 fh. D. 3U2. Mentd. Macuauiara r. (Jarcy (1867 ), 


tpieathed the in^sidue of his personal estate to 
thive trustiH's, R., 1.., A: ]., who weiv also his 
exoi’S., u|)(m trust to invest the Muiie, A: to pay 
the ineome to his widow for her life, A after her 
death “to lay out A: i»»\esl or I'etaiii iiiNested” 
£859, Si 1-0 jmy tin' iiieome of £509. part theix'of, 
t.o his daughter M. for her life, witli ivniaiiider 
to her ehildixni. A: upon trust to pay the iiicoiiie 
of Uiu ivmaining £359 to his daughter H. for her 
life, with ivniaimh'i* to lu*r ehildivn. In the event 
of the di'ath of his daughter M. without i.ssue, her 
slum' was to he dividtul aimmg L.. J., A: B. 
Testator dit'd in Dee. IS.M, Si his widow died in 
June, 1856. The daughter M. died in Jan. 1859, 
without issue. After the death of the widow*, H. 
bogaii to iniy intoreat to B. on £^«50. At after the 
death of M., on £516 13a. 4<f. (i.e., on the £350 


13 W. it. 374. 

4031 . Bequest of residue.] — An exor. 

by dissenting to a beejuest of rt'sidue does not there- 
by const it-ute hiinsidf a trustee of the fund so iw* 
to piwent the operation of Slat. Limitations. 

Executrix in 1879 signed a declaration at the 
ftK)t of her ivsiduary account, whereby she 
declari'd that the residue of the estate which she 
was administering was £607 la. 9d., being the 
rt'sidue tV luonevs which she intended to retain to 
h«*r t»wn u.NC A 'the use of J.. being a sister A: a 
desi'endaiit of a bixdher of deecjuMHl. J. was in 
fiM't the residuary legatei'. In 1887 the repre«**nta- 
tive of tht‘ ri'siduary legate^? instituted an lotion 
agiunsl the represiUitalive of the executrix to 
nH*over tlie fund : — Held: Stat. Limitations 
a defence to the action. — Ke Rowe, Jacors v. 
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UiND (1880), 58 L. J. Uh. 703; 01 L. T. 581, 
C. A. 

Annoiaiions : — Refd. lie Mackay, Mackay r. iSoulcl, flOOCl 

1 Ch. 25 ; lie ()ompertz» Parker r. GuiiiperU (1911), 105 

h, T. 664. Mentd. lie Lacy, lluyal (leiioral Theatrical 

Fund A»aocn. r. Kydd, 11899J 2 Ch. 149. 

4532, ,] — Testator by his will be- 

queathed a number of specitic legacies. The exors. 
A: ti*u.stecs incurred expenses in getting in the 
estate. A: assented to the specific h'gacies. In 
order to transfer the i>n>j)erty to the h*gatt‘4*s 
further co.sts for stamp ivgisteriiig A: transfer hnss 
were incurred: — Held: such further costs inu.st 
be borne by the legatees. After their lissent t<» 
the legacy the exors. h«*ld the pioperty as tni.ste4‘s 
for the various legatee.s, Ai not in their capacity 
JUS exors. — lie (titosvE.NOU, tJRosvENoii r. 
(jiHO.svp:noh, [19 lb I 2 ("In .‘175 ; S5 L. J. Ch. 735 ; 
115 L. T. 298 ; bU Sol. Jo. (>S1. 

4633* Inability of representative to sell 

thing bequeathed — Effect of sufficiency of assets.] - 
l)evi.s<‘ of a t<*rni to his daughters aft<'r fh<‘ death 
of his wife, whom t^'stator made c‘xtrix. Sh<‘ 
aHS4*nled t<» the legacies. A: a..ssigiied th<‘ term to 
oiM* ^^ho had purchasisl tin* iidi(‘ritame, liaNing 
sullicic'iit assets to pay h<*r husband's (h'bts. Th<‘ 
term was deci‘eed to the daught4*rs. 'riniMi.iNsoN 
r, S.MiTii (h>78), Cas. temp, Fim h, 378 ; 2.3 Ph it. 
2t>7. 

4634. •) P'HANKr.iN V. Ha.nk 4F 

Encu.a.no, Ni». Hide, 

4635. .| - will contaimul various 

be(iuest.s for life*, with refuaiiidcr-s of leasediohl 
here*(litaments. A: testateir bequeathed t<» liis e*X4»rM. 
a sum of rii<»ri<*y to he invest^'d, A:^ the iriter«*st 
aj)pli(‘d in jiayment of tin* rt‘nt, for r<*paii’s A: oth«‘r 
purposc*s relating t<i the* same* h<jr(*dit ament s. 
The* <*xors. tiled a hill for a deelaration of t he* rights 
of tile* partie's. alli'ging that the*y had assent-esl 
the l)equest of the* legaey to the* first t-eiiant fe»r 
life, ^ jirayiiig le*av«* to se*!! the* pre>pe*rty if the* ct. 
thought it* for the be*ne*tit of the* infants e ntitle*el 
in re*maimh*j', hut lhe*r(* was ijei all<*gation that the* 
sale* Wiis in*ce*ssary on ace*ount e»f the* me>ne*y le*ft 
Ix'iiig insuHie’ie-ut for tlx* purpe».se*s eif payme*n1. of 
re*fit, e tc. The? ct . e>rde*re*d a sale*. A: tlie; <*xoi-m. 
seilel. The* pur<-hase*r ohje*cte*el that the*y having 
ii.s.se*nb*d to the he*e|iie*.st , had no authority to se*!!, 
A: moved ia he* di.schargcd from his purchase*: 
Held: lie w/us ne»t bound tee conqihde. - 1 .i<»nhI)AI.E 
V, ilKK(’HTe)l.l)T, Hjt p. S.MITII (1855), 2tl I.. T. (). S. 
2b ; 3 W. H. b51. 

4636. ' — Inability of representative to pledge 
thing bequeathed.^ - ArrE.NiioKoroH r. Solomon, 
Xo. 4b97, ante. 

4637. - - Whether Bank of England bound to 
transfer stock to legatee.] It hough t he* Bank 
(of PhiglaiuJ j are* heiund to allow the* transfeT to or 
by the* cxeu*. eif stock specilieally bee |ue*at he'd, if 
the oxen*, has lied aaseiited Ut the* le*gacy, ye?i it 
does not follow that, if he* has HSHe*rit4*ei t<» the* 
l(?gacy, the Bank are? bounel to transfe*!* it to the 
h'gate'e*. -llCMnKlOTeiNK r. ClfASK (lS3b), 2 V. 

C. Kx. 209 ; IbO E, H. .373. 

4638. No formal assignment of leaseholds 

necessary.] — .A i stin r. Bkoook, No. i.'dis, atdr. 

4539 , ,] — The? title; Ut le*ase*h<dels 

siK*cificallv iM-qiieatheel ve*sts. u|iofi the asse^rit e»f 
the exeir..* absolute*! y in the* le*gaUs*, without any 
<le*e*d ed .issignme nt . lie si:. Cook* r. 

Cri.VKitiieirsK, jl89bj2 Ch. 251 ; b5 I,.. J. Ch. -iHl ; 
71 1.. T. 317 ; 45 \V. B. 10 ; 40 Hed. Jo. .374. 
Anru^tahim : Hentd. Tr«‘»**iirc, Wild «*, .*^tunbaiii. 

2 <*h. «i|H. 

4640. - Right of legatee to bring action for 

legacy .J —Af U*r the aseeut of the exor. to a siMArtfic 


logaev, t he legaU't* may sue for it at law. — B.uiTON’ti 
Case'( 1077), 1 Freem. K. B. 289 ; 89 K, H. 209. 
Annotation : — Held. Desj d. Sayo & 8clo v, Ouy (1802). 3 

East. 120. 

4541 . Against executor.]— A suecilic 

legacy being left to B. lie applied to pltf., the 
exor. who assenUni, but delaying to deliver it, 
1... bn>ught an action of tix)ver for it, & had a 
verdict A: i*200 damage s. The exor. pnderixsl his 
hill he*!*!*. A: insist eel, an action of trover would ueit 
lie for a legacy. A:, that it was a verelict against 
e*e>uscie*nce, the* damage's be*iug e*xce*ssi\ i* : Held: 
after an cxeir. has assent e*d, an actiem of Imvcr 
certainly lays for a legatee*. A: this \vas iied* a case* 
where* they wouhl ii*lie*vc against a ve'i*dict. 
Williams *1*. Bkk (1715), 3 Atk. 223; 2b K, B. 
0Jt>* , . . 

4642. — .] ~Au actieiii at law 

lie's against an e*xor. to it'ceive*!* a spe'citlc chatte*! 
he*ejucath<‘d, aft^'l* his asse*ut to tlie* be'ejuest-.- - 
|)oK d. Sayi-: A: Sklk (lyeiiu)) r. tU v (1802), .3 
KiLst, 120; 4 Ksp. 151 ; 102 F. B. 51.3. 

.imtntntionH : COMd. Franklin Oank **l Knk'lainl 

1 Man N M\ . K. 0. II. Reid. Hart t*. Mlnoi„ dhil), - 

(r. M. 7IM». 

4643. “ Against party to whom legacy 
wrongfully paid.] Spe*e*ille* share's lH*eHie*athe*d le» 
A. we*rc diilv t raiisfe*rre*el te» A. by the* (*X(»rs. afte*r 
prcdml4* ik ‘assent. Semie* ycais later a ceulicil 
was elise*ove*r<'(l re*veekiiig the* he‘e|ue*Ht- to A. A^ giving 
the; shares b» B., hut ned changing the* e*xe»i-s. 
3'ht* original probate* was re*ve>ke‘el A: a fri'sh 
probate*, including tlie* ne*w e’eulicil, grante'ei t-o tho 
siiinc exeirs. : Held: the* specitic le'gacy hiivifig 
in fiM’t he*<*n aHSe*nte*d t^e, tin* le*gal title* with the; 
right be sue* feu* the li*gacy at common law vt*Hte*d 
ill B., the* ae tual le‘gate;ej at t4*Mtat4»r's <h*ath, At 
he* (*f>ulel 1 he‘re*fore* re'covcr hedh the* share's A: tho 
iiie*Hrie* inceiine* fre»m A. ■'■lie \\ KST, \N KsT f, 
Bohertk, 11909] 2 Ch. 180; 78 B. J. Ch. DaO ; 

*^ 4M4. — ^ ^ LiablUty of thing bequeathed to be 
attached In executor’s hands.] A distributive* 
share’ <d a n'sieluary funel l)e‘que*at he*el t-ee de*ft. by 
Mill, \ ase e rtaine e! \ aelmitteil to he elm* t > him 
by t he* c*xeu'. may he* a.ttae’he*el iti t he* e*xeU’. s hands. 
Kino r. Bai>i> (1851). 21 B. T. O. S. 172. 

4545 , Contingent remainders clothed with 

legal estate.! — Whe*n; by ri*asnn e»f linriei 3VaiiMfeT 
Act, 1897 (c. 05), ve‘sting the* legal e-sUite; in realty 
di'vise'd by a will in the; exeu-s., cemtingeiit 
re*mainde*rM (’re*at<*d by the* M'ill suhje<*t t'ei that 
Ae-t are* l•e|uitable• emly, Mue*h erquitahle* coiitmgont 
re?mainde*rH are* rie»t suhje'ct bi he* elef<*ate*d by tlio 
abse*nc<; of any fre;e holel b) support the*iii, cve*ii 
though by ine-aim of an asse'nt give*ii bi the* tic vise; 
by the <;xe»i*s. uride;r se;ct. .3 of above* .Act , the*y hitei 
while* cemlirigcnt during the* life; ed the; tenant for 
life* be*e:oine* cl(dhe*(i with the; legal ‘**J*'^*/'* ,,, 
Bofiso.v, |)oi;<*LAHH r. DorciLAHs, [19101 1 ( h. 1 lb ; 
85 1.. J. Ch. 1,37 ; 1 14 B. T. 134 ; 00 Heil. Je». 222. 

4646. Conditional assent Enures as absolute 
asfcnt.j — If an exeer. agre;e* !<♦ a legae y upe^n ceineli- 
tieiri. ed-c., it enures as an ahseihib* asse*nt t<» IIkj 
legacy. Wf.htwi< K r. \\ Yi:ii (1591), 4 < o. B« |l 

^^Otd. 'l»uidl»X ,V« 

lit-n 29 H : Ni'dbiiin H < »se; (HI HO, S 1 4». li«p. 

J'MViie r Barker iltifii), if. Brielg. )*♦ ? BariittrelUt^ ». 
i Kemiittn ( l«7 H, Fres-ni. K. IL ‘IXO : B«d#)i*iey r. 

<l7«l),:i lieirr. HeWeler el. Hejlyttr«l »*. 

2 WIb. ISO; Hm* el. Wliide-r r. Li*wt*#» (IS.17), 7 Ael. « r.L 

I 19.,. , i ,# 4 

j Assent to part of gift.) *nv#' Suh'H#*e;(. J, A., 

( **^*4647. Assent to limited Interest Amounts to 
! assent to Interest in remainder.] (1) Wheru one 
< IHjmeiifKHi of land for >e;ttrs devisers iliej use or 



394 


Executors and Administrators. 


Sect. 5, — LegacUs : SvJj'Sect. 3, E. F. ; mib-seci, 

4, A. <fc BJ] 

profits of the land, or the land itself, or the term, 

I/O one for life, the residue to another, the assent of 
the exor. to the first devise is an assent also to the 
second. 

(2) Where IIhj first devisee is also exor., a 
release of iijc? exfjcutory interest made to him at 
ids request, amounts to an assent to take as 
devisee. — Lam pet’s Case (iOJ2), 10 Co. Rep. 

40 b ; 77 E, It. 094. 

AnnntnWmH .’—(irrirrally, Msntd. Hariholmcw v, Bclfield. 
Oiii'.i), Cro. Jac. liVJl ; v. JtaU'Jlffo (lOl.O), Hob. 

.‘b'M ; Child V. Hayllo ndlH), Cro. Jac. 459 ; Hherllf v. 
Wrothairt C‘ro. Jac. 509 ; J*c11h v. Hrowii (1020), 

(Vo. .lac. 590; MarHh i>. Newman (1020). JViph. 16J ; 
Kent V. sunward & HcoU no.'ll), fVo. Car. .‘158 ; Baker v. 
WIlliH (10:i7). Cro. (^ar. 4 70 ; llluiikci r. Holrncb (1061), 

• 1 K(5l>. 119; Corlni? r. IllckcrHtafTo (IGO.'l), Frcciii. Ch. 
10:i ; Poole 11 . llankoy (lOO:)), O. Brldjf. :404 ; CookcB v. 
ilcllatiiy (1004), 1 Hid. 1H7 ; Heamari v. Warman (1075), 
Preuiii. K. 11. .'100 ; Warman v. Seaman (1075), 1 Frecm. 
(Vi. 900; Jloriihce’H PeUtion (1091), Frecm. K. H. .‘l.'ll ; 
(V,KO 1 ’. Acton (1700). 1 1/<I. Hayiri. 515; KImpland v. 
(JouHiicy (1701), Frci'in. Ch. 250 ; MarkK r. MarkH (1718), 

10 Mod. Pep. 419; (lower r. (Ironvenor (1740). 9 Mod. 
i{ep. 25(»; llcancierk v. Dormer (1742), 2 Atk. 908; 
Doe d. liiiycH v. SturjjcH (18|0), 2 Marnh. 505 ; WllHon r. 
HIrHt (I8;i;{), 4 ll. A' Ad. 700 ; Doe d. Shaw r. Steward 
(18:14), 1 Ad. A 10). ;i00 ; Wood r. Lamhlrth (1841), 1 
I'h. 8 ; Fit/Keraid r. fi'it/.^erald (1808), :i7 L. J. P. C, 44 ; 
Jtr llelluiiiy, lOldcri’. PearHon (I88:i), 25 (Vi. D. 020 ; JohtiH 
r. ]‘ink, 11900) 1 Ch. 290; /(r AHhforth, Sibley v. Anh- 
forlh, 11905) 1 ('ll. 5.'15 ; J{r FraiiciH, FranclH v. FranclH, 
1I905J 2 Ch. 2)»5 ; /(r NaHh, Cook r. Frederick, 11910) 

1 Ch. 1 

4648. .] - Wiiere a t(*i’iri for years is 

devis(‘d l-o A. for life, remainder to Jl. & tlie exor. 
asHcuits (-<) t-iie devise t-o A., this is a good assent 
to the devise over.— Adams v, Peihck (1724), 3 
P. Wins. U ; 24 E. It. 948. 

4649. .J — Eoley r. IUjhnell, No. 

4955, 

4650. .| — Testator made tlie following 

will : “ Subject to my debts, 1 bequeath to my 
wif(* the eh*ar iMuitals of iny t wo houses Nos. 17 & 
19, 1*. Stretd-, for h(*r life, to he paid t/O her every 
iiioiith ; A aH-er her decejisi* 1 leave No. 17 to my 
son It. A/ J dii’(d*t tliat the rents shall be received 
A the lU'operty bt; under the management of my 
(ixors. Aft/er It.’s decease 1 diinsd- his share of the 
nroperty he ecjually divid(‘il between his children, | 
out-, mIiouUI he die without' leaving lawful issue, 

J direct tlie same t'O he (Miually divided amongst 
the surviving children of my daught(*r M. I 
appoint iny son-in-hiw J. A his wife M. my exoi*s.” 
Tile exoi's. prove<i the will, A collected the r<‘iit8 
of tJio jutiperty. A- jiaid the rents of No. 17 to the 
widow during her life. A, after her deatli, to It., 
who died without leaving issue : —i/cW : the 
assent of the exors. to t he life I'st-att's 'was an assent 
tx> the beqiK^t in tvinaindot. — Stevenson r. 
Liverpool Coupn. (1874), L. U. 10 Q. il. 81 ; 44 
L. ,1. Q. 11. 34 ; 31 L. T. 073 ; 23 W. R. 340. 
Antuitaiion Baker r. White (1875), L. U. 20 Kq. 

166 . 

4651. .1 — The suggt^siion ndating 

l-o chattels seUled by way of legal limitations in 
Frame cm Continffcnt Emtaindrrs, 10th Ed., 
\"ol. 1., p. 414, namely that on the exors. assent 
to the possession of the llrst taker (he latter may 
“ he eonsidcred as taking it in trust for the ulterior 
legatees subject to his own anterior beneficial 
interest therein ” approved A adopted. — He 
Swan. Witham r. Swan. 1191.5) 1 Ch. 829; 81 
lu J. Cli. 590 ; 113 L. T. 42 ; 31 T. L. IL 200. 

4652. Whether exeeutor entitled to Indemnity In 
respect of covenants in lease - Assent to speolAc 
bequest of leaseholds.]— Whei*o exors. have 
assented unconditionally to a specific bequi^t of 
leasehold estates, they lire not entitled to be 


indemnified out of testator’s general estate on 
accoimt of the covenants in the lease. — Shadbolt 
V. WooDFALL (1845), 2 Coll. 30 ; 4 L. T. O. S. 491 ; 
9 Jur. 224 ; 63 E. R. 622. 

Annotation :—BM. HlokUng v. Boyer (1851), 3 Mac. A G. 
635. 

4653. Relation back of assent to testator’s death 
— Bequest of residue.] — The assent of an exor. to 
a specific legacy when once given relates back to 
the death of testator A rests in the legatee the 
property in the specific legacy from that date. 
3'his principle has no application whatever A 
could not in the nature of things have any applica- 
tion whatever, to a legacy of the residue, which is, 
as its name indicates, only the property or fund 
w^hich remains after all claims upon testator s 
estate have been satisfied (Lord Aticinson). 
Barnardo’s Homes v. Income Tax Special 
Combs., [1921] 2 A. C. 1 ; 90 1.. J. K. B. 545 ; 12o 
L. T. 250 ; 37 T. L. R. 540 ; 65 Sol. Jo. 433 ; sub 
nom. R. V. Income Tax Actts Special I^ubposes 
O oMRs., Ex p, Barnaudo’s Homes National 
Incorporated Assocn., 7 Tax Cas. 646, H. L. 
Annotation Mentd. I. H. Coinrs. v. Burrell, 11924] 2 K. B. 

52. , 

4654. Whether assent irrevocable— Effect of 
insufficiency of assets.] —C hamberlain e v. 
Chamberlaine (1674), Frecjin. Ch. ill; 1 1 

in Ch. 256 ; 22 E. R. 1115. 

Annotation: — Coiisd. Doc* d. Sayc & Hole r. Ciuy (1802), J 
East, 120. 

4655 . .]— (1) Whenever an exor. assents 

to a beiiuesi in his testator’s will, there is an encl 
of his interest in the thing bequeathed, A he cannot 
afterwards dissent. 

(2) It is equally true, that the exor.’s assent tcj 
the first devisee, is an assent to the remainder 
over. — Foley v. Burnell (1789), 4 Brt). Pari. 
Cas. 34 ; 2 E. R. 23, H. L. ; previous proceedings 
(1785), 4 Bro. Pari. Caa. 319. 

AnnoUiium :— -Ah to (2) Re!d. He Hwaii, Witbam f. bwan, 
1 1 111 M 1 r * 1 , 


F, (lifts to Executors, 

4656. Necessity for assent— Gift to executor for 
life only.] — An exor. must give special assent to 
t he devise of a tcTiii to him for life wit h n lemainder 
over. — Rose r. Bartlett (1633), Crt). Car. 292 ; 
79 K. R. 856. 

Anmttatiorm : — Mentd. Addin r. Clement (17 ‘28). 2 P. WiiiH. 
456; OIbbH r. Davln (1730), Mob. 269; Htrcatflcld f. 
Htreatlleld (1736), Ca«. tvmp. Talb. 176 ; Kn^o^ r. 
Gurdiuor (174‘2). 2 Atk. 450; Chapman r. Hart (1749), 

1 Ves. Hen. 271 ; Lowtber r. (’avondish (17o8), Ainb. 
356 ; Turner r. llUHler (1780), 1 Bro. C. C. 78; Hntol d. 
Haiuliil r. Uieeardson (1784). 3 Doug. K. B. 361 ; Doe d. 
DavieH v. WilliamB (1788), 1 Hy. Bl. 25; 

Luwley (1800), 2 Bon. & P. 303 ; WatkliiB r. Lea 
6 Ven, 633 ; Biddulph r. Biddulph (1806), 12 Vw. 161 ; 
UodgHon V. Merest (1821 ), 9 IThse, 556 ; knuroy r. Howard 
(1828). 3 Hubs. 225 ; Doe d. Clarke e. Ludlam (1831b 7 
Bing. 275 ; Hobson r. Blackburn (1833), 1 My. & k.* 1 ; 

Arkell e. FleU ber (1839), 10 Him. 299 ; I'aikorr. Marcbant 
<184:D. 2 Y. & C. Ch. Cas. 279 ; Wilson t’-Lden (18,50), 
5 Kxqh. 7,52 ; Nelson r. Hopkins (1851), 21 L. J. Ch. 410 ; 
Swift r. Swift (1859b 1 De. G. F. ft J. 160 ; 

(1870), L. B. 10 Kq. 562; Butler r. Butler (1884), 28 Ch. 
D. 66 ; AV Holt. Holte. Holt, 11921] 2 Ch. 17. 

4667. .]— On a devise of a term to 

an exor. for life, he takes as exor. A not as legatee 
without a special assent. — Young r. Holmes 
(1717), 1 Stra, 70 ; 93 E. R. 390. 

Annotations :—Coj^. Doe d. Hayes r. Sturg^ 

Taunt. 1217. SSd. Doe d. Saye A Sole v, Guy (1802), 
3 Knst, 120. 

Who may give assent — Where several executors.j 

See No. 4601, ante, 

4658. Sufficiency of assent — Gift to executor for 
life only— Whether taking possession sufficient.]— 

S. doviseil a tenii to his nephew H. for life, urith 
rtuiiaiuder over, with a leasing power for tw'en^- 
ono years, A made H. A two others exors. rt. 
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Part IV. — ^Duties of Representative. 


enteredy was possessed* & alone demised the 
premises for forty-two years, reserving rent to 
himself, his exors., ete. : — Held : neither his 
entry on the Iwd, nor his sole lease reserving rent 
to himself & his exors., which was alike inconsistent 
with his interest as tenant for life, A liis duty as 
exor., should be deemed an assent to the legacy, 
^ the lease should therefore take effect for the 
whole forty-two years, out of the lessor’s legal 
interest as exor. — D oe d. Hayes t\ Sturges 
( 1810), 7 Taunt. 217 ; 2 Marsh 505 ; 120 E. 11. 87. 
Annotations : — Apld. Doe d. Sturgea r. Tatohcll (1832). 3 

B. & Ad. G7d. B^d. Ha\vklii8 r. WillianiB (18G2). 10 W. K. 

002. 

4659. ,] — Testator be(jueatht‘d 

a term in premises to 8. his exors., etc., in trust to 
sell & dispose of the same as might seem most 
advantageous & apply the proceeds to the mainte- 
nance of testator’s son during his life. He be- 
queathed the remainder after the son's decease 
to such uses as the son should by will appoint & 
he appointed 8. his exor. When testator died his 
journeyman was managing his business on tlie 
premises iis he had done for some years A testator's 
son also i*esided there. At the funeral 8. siiid in 
presence of the journeyman A other persons - 
“ The house is young H.’s ” (meaning tlie son's), 
“ T. ” (the journeyman) *‘ must stay in the house 
A go on with th<‘ business, but young H. must have 
a biding place." T. accordingly continued on th<* 
premises carrying on the business, paying no rent 
out maintaining testator’s wm, who was weak in 
intellect A unable to provide for himself. 8. lived 
twenty yeai*s afterwards A di<i not interfi^i'e 
further with the propert y ; - //Wd ; this wna 
sufficient evidence of a disposiU of the property by 
8. according to the trusts in tin* will A that he had 
assented to take' under tin* will as legaU*e in trust 
A not ns exor. — D(>E d. Sti;jwjes v, Tatcheu. 
(1832), 3 H. A Ad. (575 ; 1 D. J. K. H. 2311 ; 110 
K. U. 240. 

4660. — ■ — .j Where an <‘xtrix. 

has a life esUite in a chat I el under a bequest, her 
taking possession of the chattel is no asMcni t-o a 
further bequest thereof in remainder. — 1{U’HA1 ii>h 
1 \ Browne (1S37), 3 Bing. N. 493; 3 Ilodg. 
27 ; 4 Scott, 202 ; 0 J.. .1. ( I*. 95 ; 132 K. B. 500. 
Annfttaiions : — Mentd. JrwHbury r. Mummery (IH72), L. H. 

8 C. r. 56 ; lie lurch, K(»c i*. lUrcli (1884), 27 Ch. D. 622. 

4661. — .j — Testator beejueathed 

a leasehold A his residuary estate h* A., B. A 
his exors., on trust to ]»ermit A. to rec«Mve the 
rents A profits for life, A aftcrwartls to pay tH'itaiii 
legacies, A the residue t<» such of thr<*e p<*rfMJiiH, 
1)., E,, A F., as should he living at A.’s df^ath. 
The exors. permit t4‘d A. t<» reUtin poss(*sHion of the 
leasehold during her life, A D., K., A F. execut'd 
a deed, which was also excH-iit^nl by B., the husband 
of D., A when-by they agrt^ed to take as tenants, 
in common, A. died : — Held : ihcj exors. liad not 
asscnt<»d to the legacic^s, either by tM^miiiting A. 
to wtain possession of the leasehold, or by the 
execution of the dei*d by B. A the exors. could make 
a good title to the leascduild. — A.-G, r. IViTTEK 
(1814), 5 Beav. 1«4 ; 14 E. J. Ch. IB ; 9 Jur. 241 ; 
49 E. B. 539, L. C. 

Annotation ^BtUL TrtOl r. BuU (1844), 1 Coll. 352. 

4662. .J — Thff widow of 

testator, who was his extrix. A also legatee for 
life of certain leaseholds, with a limitation over 
on her death to Undator’s children, entered iiit4* 
possession of the leaseholds, A received A applied 
the rents to her own us(*. From the master’s 
report, it appeared that the widow, during the 
whole of her life, had been in advance to testator's 
estate : — Held : under the circumstances such 


receipt A application of the rents did not constitute 
an implied assent to the legacy. — T rail v. Bull 
(1853), 1 Eq. Rep. 0; 22 L. J. Ch. 1082; 21 
L. T. O. 8. 140, L. G. 

4663. . 1 — Webster r. Johnson 

No. 4597, ante, 

4664. Where gift absolute — Acts showing 

ownership evidence of assent.] — Testator be- 
queathed his leasehold cottages t-o his son, on trust 
to sell the same, A out of t he pn>ceeds t-o reiinburst^ 
hiiustif a sum boriowed by t testator, funeral 
expenses, A other payments, A if any surpluH, 
that to be divided betwt'en testator’s Ihrt'e childiHUi 
A his grandchild, A testator apjK>inleti his Ht»n side 
exor. The son never proved tiie will, but., on the 
death of testator in Aug. 1833, he UM»k possesHUiii 
of the cotUigos, A continued t-o reeeivt* tiu* reut^ 
up to the time of his death in Mar. 1839, A he 
disposed of the coUage.s by his will, in June, 
1853, tin* grandchild of B*stator obtained a<iminis- 
tration of his estatt' A effects with the will annexe<l, 
A brought ejectnu'ut to ivcovcr poHsessimi of t he 
coitag<‘s livid : t lu‘re was HunicitMit evidenct' of 
an aaseiit by the son t<» tin* bequest to himself, 
A consequently. In* w.'is enti(l<*d as legatee. ■ 
F|':nt4>n c. Ci.Ecui (1851), 9 Kxch. tJSO ; l> C. I-. B. 
IBM ; 23 E. .1. Ex. 197. 

AnuttUition : - Bidld, JoIujhoii v. Warwick (I .*'.•(>). il C. H. 

5I«. 


Si'H-HiccT. 4. -Daymen r. 

A. liy Whom madr. 

4665. Executor de son tort.] M gacies are 
payable by an exor. dv non tort. Nn iioL'^oN i’. 
SiTeuman (1885), Fivem. (3i. I8l ; I (bis. in (3i. 
57 ; 22 K. B. IMd. E. i\ 

AnnoUUion : CoDSd. llnUilinl r. (|83i). 1 M> K. 

237 . 

Eiabilities of ex4*cutor dv son tort generally, 
s<'v Dart E, Sect. 1.5, Huh-sect. I, anlv. 

H. To Whom modv. 

Legacy to Infant.] .svr Sub-sect . 11,/ms/. 

4666. Legacy to married woman Domiciled 
abroad.] 'r<*HtaB»r who died, A whose will was 
proved in England, bequeathed a legac’y to a 
married woman, w1h»h«‘ drunicil, as wt*ll as that- i»f 
her htisharnl, was in Scotland. The husband died 
a few months after l4*Mtiit/or w it Inmt having r<*ceive«t 
the legacy, Aft4rr his decease tlie exors. <»f U’staBu*, 
with knowledge of the before- mentioned c ircum- 
stances of domicil, i)aid the Ifgtwy t-o tin* widow. 
It was proved that occuirdirig (x> tin* Scotch law the 
payment Hlnnild have been made to the husband s 
fa^rwjD/il reprcjiauiUitives : Held : in the absence 
of proof tluit the c*x(>rH. knew the Scotch law on the 
subject, the payiinmt U) tin? widow was a gt)od 
payment. — E khjje v. Baillik (1813), 2 V. A 
(;h. Cas. 91 ; 12 i.. J. Ch. 153; 7 Jur. 77 ; 93 
K. K. 40. 

4667. Foreigner.] — When? tesEitrix be- 

queathed legacdcis of 1^259 <*a<^h Ut t wo I'rench 
lollies, the wives of Fn*fi<'h subjc'cts, the ct. 
ordf'red payment of the ladies’ htgaedes to them. 
Hutheiiland r. VOLNG (1802). 5 !.». T. 738. 

.J — See, generally, Huhband A Wife. 

4668. Legacy to lunatic.] — (in ii4€.cmrit of the 
iinla*ci)ity of an a^luli Iegat4*e the <*xfirH., in jiroper 
time A bund fide, wt aj»ari the afooiirtt of h<*r 
legacy. A, aft€*r paytrient- <»f the legacy <iuly A 
incidental exj>ens#*s, invested the halanCM* in ronjane, 

! in their own tytineH, A a^'ciifniilaLid the diviiu»fida, 
j A did not transfer the aiiioiiiit into ct. A bill 
i woa filed in 1840 for payment of the legacy 
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Kxecutoks and Auminisiiiatoes. 


S rcf. 5. — LcgaciC'S: Suh-srci, B.i, C, & DA 

in caHh, with interest. But the ct. refused 
to disturb the investment, & directed it Ac its 
accumulations to be brought into ct. It appearing, 
liowever, that tiie h'gatfje was of imbecile mind at 
tile datcr of testator’s will, the ct., on that ground, 
gave tlu; frosts <Mit of testator’s general estate. — 
J*oTjiJi(‘AiiY V, J*OTJIKOAKY (1848), 2 De G. Ac Hm. 
7;i8 ; 18 A. Gh. 48 ; 12 J.. T. O. S. 240 ; 12 Jur. 
1010 ; 04 K. U. O.'IO. 

.J AVr, yntcroUj/t Ja’NATK.s. 

C\ Tivui for J*aynwiii. 

4669. General rule— Legacies not payable until 

year after testator’s death.] — (iuiFriTJi r. 
AloiMtisoN (1810), 1 .lac. A: W. Ull, n. ; 117 

K. H. 

AnnoUHwn : ~ Taylor r. lllbberl (1820), 1 Jac. & W. 

:M)8. 

4670. - .1 Where testator directs Ids 

exors., as soon as tlii'y should think jiroper after 
Ids (h'cease, to sell as rriiudi stock as would pro- 
diH’e a legacy of £12,000, the legacy is not jiayable 
until the ituI of the year afk‘r testator’s d<^ath. — 
Bknhon r. JVlAror: (1821), 0 Madd. 15; 50 E. It. 
001 , 

4671. “ - - - (1) 'i’estatrix, having a 

general jxiwer of a))pointineni over jirojiert-y whicdi 
was the subject of jiending litigation, ajipointed 
it by her will in Ij., upon trust , “ so soon as 
proe(!edingH in law Ac e(|uiiy should be t/iuminated, 
A: the same should come into Ids possession,” 
to pay certain h'gaejes, Ac as to tlu* residue upon 
other t'lTists Hvid : t he trust to pay the legacies 
<lid iU)t arises Ac eons<‘<iue*ntly the? le^gacies did uot 
earry inteivst until the litigation e*ncled, Ac the 
pro|K!rt.y came? int-ei the hands eif E. whicli was not 
until more than e‘igldee?ii ye*ars after the death of 
U'statrix. 

(2) 'I’he* ride« eif law is elear Ac there* can lie iiei 
i?e»id leiveTsy with regard to it-, that a legae y payable 
at a future* ebiy ea-rries int-eivst only from the time* 
llxe*el fe»r its payiiie'nt-. On t-lie othe*r hand, where* 
i)e> time* for payiiu'nt is llxe?(i, the* le*gae*y is payable 
at, anel the*re*fore* be'ai*H inG'rest freim, the* enel of a 
ye*ar aft.e*r te*st>ate)r's eh*ath, e*ven thenjgh it be* 
e'Xpivssly maele* payable out of a partieulai fund 
wldeb is neit got in until after a longe'r inb*rvai 
(Ivoin) Gaiknh, E.,).). y/e' E ohd'h Estatk, Eemor. 
Leiitn (18117), 2 rU. App. 782 ; 2(1 J. (h. 522; 
17 E. T. IU5; ITi W. 11. MIS. E. .E,l. 

.iiituUatioiis : Ah ta (1) Distd. Ii( YnU*^, ThrockmortMii r. 

rike (ltM>7). IMI L. T. 758. Ah to (2) Conid. /*V WlUU'ley. 

Whl(.eM<\v r. l.eiiuloti (lip.) (lUOil), lUU L. T. Il 2 (t. Apprvd. 

>Valfeii*tl t*. Walfiini, liurij A. C. 058. 

4672. Application of rule to demon- 

strative legacy - Payment out of reversionary 
fund.) ' Wai.FoiMi r. \V.\i.Fe>iil>. Nei. 4588, antv, 

4673. Power to pay legacies within year.] One* 
by Ids will ilevises, t hat all his ele*ht8 Ac U'gaeiee shall 
be* jmiel by his e^xeir. out e>f ids pe*i*se)nal e*staU* if 
that shall be sunU'ient , but it ned, the*n that hi.H 
e.\oi., within twelve months after his eleath, shall 


PART IV. SECT. 5, SUB-SECT. 4.~<C. 

4600 i. (/rnmtt rule - Ijrtftirtt H not 
jHiutihit UfUtl i/eur after teHtaUur'H 
i/ratA,] ' All appUe*atiun for payiaeiit 
e»f H ii*inu*y l6 pix'iuature \vbe*u a year 
luiM not elapsiHl freau tlie ileuth of 
te*rtator. /iV l.iviNUt<Tt»N Kstath 
(1021). 00 II. L. It. 770; 111122] 2 

W. W. It. 40H.~ CAN. 

II. /\turr to $Mij legaeies trithin 
mor.\ The' ml© tliat ©xora. arc iu»t 
bouucl to pay pescuuiary legraoie# belurt* 
the expiratiuu of a yoar fnuu testator*ii 


sell or mtge. so much of his real estate, as sliall be 
sufficient for that purpose, Ac gives a legacy of 
£1 ,000 to J. S. who dies within a year, Ac the personal 
estate is not sufficient. This is a vested legacy, 
Ac shall be paid to the exor. of the legatee, though 
charged upon land, for the words, within twelve 
months, denote the ultimate time, but the exors. 
may pay the legacy sooner. — Wilson v, Spencer 
(1722), 3 P. Wms. 172 ; 24 E. K. 1017. 

Annotations Folld. Whaley ©. Cox (I7:i7), 2 Eq. Caa. Abr- 
.549. Reid. Hall v. Ten*y (1738), West. temp. Hard. 600 ; 
llodgKon r. Ilawaoii (1717), 1 Vos. Sen. 14 ; Seal©. Tichencr 
(1771), 2 Dick. 445. 

4674. .] — Exors. may pay legacies, or 

hand over the residue, within the year after the 
death of testator. — Anoerstein v. Martin (1822), 
Turn. Ac K. 232 ; 2 E. J. O. S. Oh. 88 ; 37 E. li. 
1087, h. C. 

Anmdatiims : — Consd. Hewitt i*. Morris (1824), Turn. & H. 
241 ; Stair v. Macgill (1827), 1 fill. N. S. 662 ; Taylor r. 
Clark (1841), 1 Hare, 161 ; Maepherson v, Macphcrsoii 
(18.52), 19 1^. T. O. S. 221 ; Morley r. Mendham (1856), 
2 Jur. N. H. 998. Reid. Douglas r. Congreve (1836), 1 
Keen, 410; Caldecott v, Caldecott (1842), 1 Y. & C. Ch. 
Ctts. 312 ; Morgan i*. Morgan (18.51 ), 14 Bcav. 72 ; llulkeley 
V. Stephens (1863), 3 New Hep. 105 ; AUbusen v. Wbittell 
(1867), L. J{. 4 Kq. 295. 

4675. Effect of executor’s year — Does not prevent 

vesting.] — The year allowed to exors. Ac adminis- 
trators is only for conveniencf? Ac d(K?s not prevent 
v(*8ting. — G authsiiore v. (Uialie (1804), 10 Ves. 

1 ; 32 E. U. 743, E. C. 

AnmttaiionH : — Mentd. (Joldsinkl v. Goldsiiibl (1818), 1 Swan. 
211 ; Wathen i*. Smith (1819), 4 Madd. 32.5 ; Adams r. 
Lavender (1824 ), M ‘Cle. & Yo. 4 1 ; (jlongal v, Barnard (1836), 
1 Keen, 769 ; Lung r. Lang (1837), 1 .lur. 4 72 : Salisbury v. 
Salisbury (1818), 6 Hare, 526 ; Lett r. Kaiidall, Lott r. 
Dormer (1855), 3 Sm. & O. 83 ; i^atch v. Shore (1862), 2 
Drew. Ac Sm. 589 ; Willis r. Willis (1865), 34 Beav. 340 ; 
James r. Castle (1875), 33 1.. T. 665 ; lie Hall, Hope v. 
Hall, 11918] 1 Ch. 562. 

4676. Effect of postponing time for payment — 
Does not prevent vesting.] — The h*ngth of time 
b<*ft>re the legacy is to b(? paid is not mat-erial, 
buf- the c'ertainty or incertainty with respect to 
the payment of it will deU?rmine wiiether it is a 
vested inti^rest or not . Whc*n the* day of payment 
is certain, the legacy is due at the time of the death 
of t«*stiiE»r, though it is not- to be paid b(*fore the 
day comes, Ac if the legatee dic*s before tlie day of 
payiiu*nt, it will go to liis exors. or administrators 
(Jkky, IJ., M.H.). Whaley r. (kix (1728). 2 Ecj. 
(kis. Abr. 519 ; eiU‘d West (cmp. Hard. 790 ; 22 
E. It. 402. 

AntuitationH : ~ Coiad. Hull r. Terry (1738), West trmp. 
Hard. .5iui ; Vuu r. Clarke (1739), W est temp. Hard. 699. 

4677. Legatee taking by limitation over on death 
of infant -Death of Infant under age.] — GRi(;KEi*r 
r. Dolby, No. 4810, post. 

J), Mode of Paytnent. 

4678. Conditional payment — Validity.] — A h*gaey 
is bequ(*athed to .E 8. A: the exor. delivers it upon 
eoiulition. The question is, if it be good. It 
s<?eins not. —A non, {circa 1570), Phmd. 01; 75 
E. H. 018. 

4679. What amounts to payment.] — Jones r. 


dmth d<»es iivt pre\eut thcui, \^herc 
no time is fixed for payment. A: theix* 
is siifTteieut to pay debts, eti*., from 
paying a legacy forthwith.- /Cr 
llot.l.\xii (1992). 2*i i\ L, T. Hit ; 3 
o 1,. H. iiM* : i o. \v. i;. CAN. 

O. 15 h*H hifiutf vustfti.]- 

Kvery pers«»u «*f full age to whom a 
l<*ga(*y I*. gOeii i«, eiititkHt to paytnent 
the iiioiiifitt it lK*04Uues sestet!. 
Lkuis r, MmiKg (1896), 24 A. H. 393. 
—CAN. 

p. inejcumtUe driop.} — The exor. 
if not uuUUvd to delay payment of ! 


legaeies for eighteen months from the 
de<.«aHeuf testator, where he had ample 
funds in his hands to enable him to 
have paid the aaiue, in the abacnce of 
evideiKX* t«> show the existence of 
debts, claiinM. or dlfheultiott calling for 
eighteen mouths to diH]>uHe of them. — 
Citllkn e. McNkii. (1998). 42 N. S. It* 
346. -CAN. 

PART IV. SECT. 5, SUB-SECT. 4.— D. 

Q. lAQutee requiring jMigutent — In 
foreign eountrg— Cost of rcwillUHrr.I 
— in the abtience of any contrary 
1 intention of teetator to be infecred 
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Paht IV. — ^Duties op Representative. 


Bkadshaw (1601), 2 Eq. Oas. Abr. 404 ; Frecm. 

(Ui. 153 ; Ncls. 74 ; 22 E. 14. 390. 

jinnoiation : — Mentd. Morrioc r. Bank of Eucland (1735). 

Cas. temp. Talb. 217. 

4680. Acceptance of bill— Bill never pre- 

sented.]— a legat-ee accept of the exor. a bill upon 
a goldsmith, ^ the legatee does not- demand the 
same of the goldsmith, & after the goldsmith 
hreaketh, in this case the loss shall be t-o the legatee. 
But if the legatee demandeth it in convenient 
time, A: the goldsmith doth not pay it. but break<^th 
then it shall not go for payment, but the legatee may 
n*soi*t back to tlie exor. for his legacy. — Phillips 
V. Phillips (1700), Fivem. Oh. 247 ; 2*2 E. 11. 1189. 

AnnoUUion : — Confd. Crawley r. Crowther (1702), Frcem. 

(!h. 257. 

4681. Purchase of assets to amount of 

legacy.] — Where an exor. before a saU‘ of the goods 
of deceased testator, tells a legat(»e that she may 
puixjhase to a certain amount, the amount of 
her legacy, & that such purchase shall be an olT-st‘t 
to her legacy, such declaration amounts to a spt»cial 
contract as to the mode of payment. A: may be 
given in evidence in an action for the value of the 
goods sold, brought by the exor., though the sale 
was by auction, subject to writt<*n particulars at 
sale. -BAKTLiri'T r. PruNKi.L (IH30), 1 Ad. At Kl. 
792 ; 2 Bar. At W. 10 ; 0 Nev. A: M. K. B. 299 ; 
5 J.. .1. K. H. 109 ; 1 11 K. B. 9S1. 

A ntwUitions Mentd. llopkiiiH r. Tiinquoni y (IS.*»I), l.'i 

C. B. lao; Dale r. Huinfrey (IH.5H). K. li. & 1C. I(H)I ; 

Manley r. Bcrkett. I1912J 2 K. B. 329. 

Currency in which payable.] - iSVe (%>NKLH"r of 
L.\ wrt, \’ol. XI., pp. 370, 377, Nos. 519, .'i.’il. 

4682. Stock In which payable.] - Wlnue t-eHtat<u‘ 
direct'd his t*xoi*s to pay ceiiiiin legacies of dilTenmt 
sums in three per cent. Annuities, A at his death 
jK»s.sessed sUiek in (-onsfils, N(‘W Three per ttent. 
Annuities, A: Hedueed Tliree p<*r cent Annuities : 
Held: the exors. were hound to pay the legat<H*H 
in conwds . — He Watson's Tiipht, Wahukn r. 
PlIAiUIM (180.7), 12 L. T. 031. 

4683. Out of what funds payable - Legacies pay- 
able out of purchase-money —Rights of legatees.) ~ 
Langley r. Oxfoud (Kaul) (1718), Amb. 7J»r> ; 
2 llov. Supp. 98 ; 27 K. K. 50.7, L. (\ 

4684. No particular fund indicated.] — 

(ieneral pecuniary Iega<‘ie8 are btHJuestH of personal 
juoperty, describ'd in a general manner wdiere 
no particular fund is indicaL^d for payment, A 
are tlicndore payable out of p<Tsonal estate, which 
testatrix hod pow’er Li appoint in any manner she 
might think prop(?r, there being no aswts of whicli 
testatrix W’as iiossessed as her own fienwinal cstaL* 
suBIcient to pay the legacies. — II awthohn r. 
Shedden (18.70), 3 Sm. A: (L 293; 25 L. ,L (3i. 
S33 ; 27 i.. T. O. S. 3()1 ; 2 ,Jur. N. S. 719 ; 0.7 
K. U. 00.7. 

A nmitaiion* ; — Contd. Jtr .Seabrook. Gray r. Bodtlcley, 1 1 U 1 1 ) 

1 Cb. 151. Itofd. .Shclfuni V. Acland (1 h 56), 23 Boav. tO ; 

llurlstone r. Atthton (1865), 11 Jur. X. 8. 725 ; lir 

WilkiiUMin (1859). 4 Cb. App. 587. 

4 gg 5 , Legacies given by donee of general 

power to appoint fund Personal estate insufflelent 
without fund.] — Where the donee of a general 
power te appoint a fund by will gives |>(*cuniary 
legacies A appoints exors., A his personal estate, 
without the aid of the fund, is insufficient for the 
payment of his debts A the legacies, he w'ill be taken 
to liave exercised the power to the extent nffcessary 
for payment not only of the legacies, but also of 
the debts. — He SEABROOK, UllAY V. BaDDET^Y, 

[1911] 1 Ch. 151 ; 80 L. J. (^h. 01 ; 103 L. T. 587. 
.] — See, generally. Sect. 7, poni. 


4686. What deductions allowed — Judgment debt 
against legatee.] — A cestui que trust, under a will, 
being indebted to a debtor of testator's estate, 
is not bound to pay off his debt before claiming 
under tlio will. Under Judgments Act, 1838 
(c. 110), s. 13, a judgment debt against a i<*gatee 
is a charge upon proper! y mort-gageil t o t he testator 
to the extent of the legatee’s int-eivst theivin. — 
Avison r. Holmes, Penny r. Avison (1801), I 
John. A H. 730; 30 L. ,T. (?h, 701; 4 L. T. 
017; 7 .fur. N. S. 722 ; 9 \V. U, 770 ; 70 E. IL 
8.7.7. 

4687. Sums wrongly treated by testator as 

advances.] — A fatlier gave a lt»gacy i-o t-rustet^s for 
the benolit of bis daughter A her hu.sband A their 
childrt'n, A he directed that any money he should 
advance, lend, (»r pay t^) lu»r or her husband beyond 
what was seeunul by their marriage st^tlement 
should bc^ deduett'd fi'om the legacy, A he ordered 
the sums advanced t4) b(» aseertairied from his books 
of account, which wt*r<» net to Is* (luestioned. 
Testet/or, upon the marriage of his daughter, had 
agi'oed with tlie husband's father, in addititni t^> 
provisions made by settlement, to allow his 
diuight<*r JC170 a year. Tt*HtaL»!* for thirL'cn years 
treated tho £1.70 a year in his books of ai'eouiit as 

I a liability he was bound t-o dischargi*, but- he 
afUTwards altensl his a(*eoiints by debiting the 
former payrmuits thert'of /is advanet^s, A thenee- 
forth ntdil his death lie treat-tsl the paymtuits in 
n\spect- of (lie allowanct* as advani't^s; —field: 
as L*stat<>r w^is in eijuity bonml t-o pay the £1.70 
a year, the payinentH in respect th(*reof weii* luJ- 
advances. The (4. was not Isnind t^) tnuit the 
etitrit‘s in tht^ Ixsiks, foumhul as they were upon an 
obvious inistak(», as eonclnsive, A, (xuisetpiently, 
the payments of the £1.70 ought not t-o be deduet^sl 
fr<»m tht‘ Jega<;y. 

Tt‘stat-or be«pieatlu*d a legacy to trustees for 
his son for life, with remaimler t-o his children. 
.SiibscfpKUitly, by a co<licil, reciting that- he had 
given a legacy ff*r the biuieflt of his son A his 
family, he revoked tie*, h^gacy, A in lien thiTeof 
made his son on»j of his residuary h’gat-ecM : Held : 
the son Wfis tmtitled t-o the share of the residue 
absolutelv. — Hahgheavfx r. Penningt<»n (IH(ll), 
.34 li. .J. Uh. ISO ; 10 li. T. K.77 ; JO .lur. N. S. .831 ; 
12 W. H. 1017. 

4688. — Interest on advances.]— The neriod 
of distribution is, for tht^ piiriioses of calculation, 
the date from which iuLTest is l-o be charged upon 
advances inaile by UiHiaUir in his lifetime to one of 
his residuary legat<*cH, A Hindi period of distribution 
is not the less the dfsath of t-estat-or becaiisi^ he has 
given to his widow an annuity which hud preventeii 
a large part of the residue fitmi being divided during 
her lifetime. 

In calculating the iriLmist t-o be charged upon 
advanf;es from time to time made* residuary JegaL’es 
betweim testator's death A the time of division of 
the fund, simple inLjrtjst is t-o be charged upon the 
advances from the dates of payment, A it is not- 
proper to distinguish between the capitiil A income 
of the sums ailvanced A to chargi; inL^rest upon 
the capital only with annual rests. The rat4> of 
interest to be charg<*d Ufwin a<lvanc<*s should now 
be three, A not four fsir cent, jter annum. — He 
WlIITEROBD, INOLI8 V. WHITEFORD, (1903] 1 Uh. 
889; 72 L. J. (di. 710; 71 W. U. 491; 47 Hcd. .To. 
330. 

Anmdaiwn . lie Davy. fTolIliwiiworth r. Davy, 

il908) 1 Cb. 61. 


from the context or circumsUooefi. if than tba country i*» which t^^ator • ^ 

ft »■ wHU rtwininMi parment was doinicfJod Sc pwldcnt St In wbh’b j Hi ttkiiwootii r. I tMXXU., iJSlil) 

to he made to him at a place cdiiewbere his aseeU are belog ail ministered , he - V . L. L. 
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Executors and 

Fifid, 5, — Legadea: Suh-f*ecL 4, D. E, (a)«j 

4089. Set-Off of debt— Due to representa- 

tive.] — Crostt (l(?inandK existing in different rights 
cannot in equity be set off the one against the other, 
excf'pt under special circumstances, or where the 
rigiit to such set-off is conferred by an agreement 
expj'csstjd or implied bcjtween tlie parties. Thus, 
where an exor. & rf*siduary legatee claimed to 
relain the unpaid portion of a specific legacy on 
account of nioni(‘H paid by him as surety for the 
higatee, since become, bkpt., the ct. being of opinion 
that there was not any express or implied agreement 
U) that effect betwc*en the exor. & the legatee. On 
bill filed by bkpt.’s assignees ; — Held : the right 
to such set-off did not exist, & payment of the 
legacy -was decreed accordingly. — Freeman v. 
I.»r)MAH (1851), 9 Hare, 109; L. .T. Oh. 501; 
1 7 1j, T. O. S. 252 ; 1 5 Jur. 048 ; 08 E. It. 135. 
Anriofalwns : — Conftd. HtainmerH r. Elliott (1868), Ch. App. 
1 IKO. Befd. WIlHoij 1 ). LoHlle (1 8.07 ), r* W. It. 81.0 ; Oochrane 
V. (Ireofi (IH60), 9. C. H. N. H. 448 ; UlchardHon v. Hicharcl- 
Hon (1867), U Jl. :i Em. 686; Jlulloy v. Finch (1871). 41 
h. .r. Q. H. H:1 ; Middleton v. l^ollock. A> 7 ), Nnpreo (IHlCt), 
Ji. it. 20 K(|. 20. 

4690 . .]— A (hdjt due to the 

administrator of aii intestate in liis own right from 
one of the next of kin may b(i set off in a suit by 
the next of kin for administration of the estate 
ngairisl/ a sum due from the administrator in 
rr*sf)e<^t of the mjxt of kin’s s}iar(i of the intestate’s 
eHta,t(!. — T ayloh V. Tayi^ou (1875), L. K. 20 Eq. 
155; 41 J.. .1. (Jh. 718 ; 23 VV. H. 719. 

A iinotuHonti : -PoUd. Jfr JoiicK, ChrlHtmafl u. Jones. 11897) 2 
(Ui. 19(1. Menid. /iV illoc.kU'y, lilockU'yv. liiookley (1885), 
29 (Ml. I>. 2.'i(» ; Pr Lacoii, J.iUcon r. Lacon, (1891 J 2 (Jh. 
482 ; Jtv HooU, Lainrton r. Hootl, |1903) 1 Ch. 1; He 
(•ro/icr, CooiHM' d. 'JMiornoycroft (1996), 50 Sol. Jo, 200; 
y»V Watney, VV'alntw r. (lold (1911), 56 Sol. Jo. 109. 

_ Due to testator.] -AVc Hub-H(‘et. 12, 

n., poA</. 

4691 . — - Due to stranger Indebted to 

estate.] If a h^gatee in revtirsion has involved 

d<*a]ings with a stranger who is indcibted to the 
ostate of testal/or, from which the legacy proceeds, 
a promissory noH' given by the legatee to the exors. 
as a collateral security for the amount of the 
Mt rangtT’s debt will not triable them to retain the 
legacy, if ji eredil-or of the h'gaiee liaving a botid 
jUlv chai'g(* upon th<‘ legacy requires it to be 
invi'sted. Smee v, Haines ( 18(11 ), 29 Heav. tltll ; 
31 E. ,1. I’ll. (13 ; 4 E. T. 573 ; 7 Jur. N. S, 902 ; 9 
\V. H. 802 ; 54 E. J{. 781, 

Costs of getting In & preserving articles 

speolftoally bequeathed.]- >Vc Sect. 7, sub-H(*et. l, 
post, 

Death duties.] ' Sect. 7, sub-.seet. 1, 

post. 


K, Of What Legacies, 

(a) Absolute liequesia tcith Directiom as to 
Applieation, 

4692. Dlreotlon for application in particular 
mode— Right of legatee to legacy regutUess of 
directions — Death of legatee before directions able 
to be carried out.] — If a legacy be given to an 
infant to put him out apprentice, & he dies befor»» 
he is of a competent age to be put out , it shall 
go to his exor. or admiiiistmtor. — Barlow r. 
Orant (1084), 1 Veni. 255 ; 23 E. H. 451. 
niiefaItVsM .* — Apld. Barton r. Cooke (1800). 5 Vee. 461. 
Oonid. Hamley r. OillMirt (1H21), Jao. 854. R^. Cowtier 
r. Muntell (Ni», 8) (1850). 82 Bimt. 831 : Lonsdale v, 
Herolitoldt (1857). 3 K. & J. 185 : i<e .SandcrHon*i> Trust 

r H7). 3 K. It J. 497 ; Burton r, Dunbar (1860). 8 Ue G. 

& J. 338 ; Presant r. Um^dwln (I860). 1 Sw. Ik Tr. 
544 . 

4693. 


Administkators. 

to the eldest son of A. to be begotten to place him 
out ajiprenticc. A. has a son bom after testator’s 
death, who brings a bill for the legacy, & it is 
decrct.‘d to be paid him, though not bom in 
to.stator’8 lifetime, though the £500 was given for 
a particidar i)urpose. — Nevill v. Nevill (1701), 

2 Vem. 431 ; 23 E. R. 870. 

Annoiatiotift : — Befd. Hamley v. Gilbert (1821), Jac. 354 ; 

Oowper r. Maiitell (No. 2) (1856), 22 Beav. 231, 

4694 . .] — The general personal estates 

not specitically bequeathed applied first in pay- 
ment of all the costs except of inciuiiies as to a 
guardian A. maintenance for a specific legatee, 
then to the general legacies. Legacy for the board 
Sc education of an infant until he shall be fit to be 
put out apprentice & then a further sum with him 
as an apprentice fee ; the infant having attained 
nineteen & not having been put out was held 
entitled to the legacies. — Barton v, Cooke (1800), 
5 Ves. 401 ; 31 E. R. (582. 

Annutations CotUid, Hamley v. Gilbert (1821), Jac. 3.'»4. 

Befd. Cjowper r. Mantel! (No. 2) (1856), 22 Beav. 231 ; 

J*ruHaiit iJ. Goodwill (1860), 1 Sw. & '!>. 544. Mentd. Eyre 

V. Marnden (1839), 4 My. & Cr. 231. 

4695 . .J — Testator bequeathed manu- 

Hcripis t^) trustees “ for my grandson, that they 
may jiiovidi* for the books being published to the 
best advantage for the interests of the child, so as 
to confribiite towards raising a fund to assist 
him when he goes to college ” ; & bequeathed £1,000 
towards the printing : — Held : the grandson was 
entitled to elect to take the £1,000, it appearing 
to be impossible to publish the book at a profit. — 
lie Skinner’s Trusts (1860), 1 John. A 11. 102 ; 

3 E. T. 177 ; 8 W. R. 605 ; 70 E. K. 679. 

Annotathms : — Apld. lie JohiiKion, MUIh r. Johnston. (18941 

3 (’ll. 204 ; J{t‘ IJowew, Strathiiioro r. Vane, [1896] 1 Ch. 

507. 

4696 . .] — Testator gave to trustees 

all his property upon certain trusts. Sc directed that 
certiiin specified sums of money should be invested 
for the benefit of hi.s foiu* sons on their attaining 
twenty -one, such sums to be supplied as the trustees 
in their discretion might think fit. Sc he further 
directod that tlie sums specified should be very 
judiciously investod, a.s they were intendeii 
specially for the advanccuuenf. in life of the 
rt'Hpeciive mdpients //c/d ; the sons were 
absohit(‘ly entitled to the legacit‘8, frc*ed from the 
exercise of any discretion on the part of the 
trustees . — fte Johnston, Milt.s r. Johnston, 
11894J 3 Ch. 204 ; 63 E. J. Ch. 753 ; 71 E. T, 392 ; 
42 W. R. 616 ; 38 Sol. Jo. 564 ; 8 R. 563. 

4697. ,] — A bequest of money to bo 

laid out in planting triH\s on an estate of which 
testator was tenant for life ; — Held : primarily 
for the benefit of tlie owners for the time being, 
A to belong to persons entitled to the estate 
absolutely. — Re Bowes, Strathmore (Earl) v. 
Vane. 11*896] 1 Ch. 507 ; 65 L. J. Ch. 298 ; 74 
E. T. 16 ; 44 \V. R. 441. 

4698. Absolute bequest followed by powers 

given to executors — Failure of executors to exercise 
powers.] — Legacy to A. but if the exors. after 
named, shall Uiink it more for his advantage to 
have it placed out. Sc to pay him the intei^t, for 
life, os they in their di^retlon shall think fit, 
empowering them accordingly. Sc dir^ting, tliat 
after his decease the sum shoidd be divided among 
his children, A for default of children, over. One 
of the exors. being dead. Sc the others having 
renounced; — Held: the legacy was absolute in 
the legatee. — Kkates r. Burton (1808), 14 Vos, 
434; 33K. R. 687. 

jisaoloftos BM. CYswford r. Forshaw. (1891) 8 Cb. 

861 . 


]— A legacy of £500 is given 



Part IV.— Duties op Representative. 


399 


4699. Direction for postponement or accumula- 
tion — General rule.] — When a legacy is directed 
to accumulate for a certain period, or wheiHi the 
payment is postponed, the legatee, if he has an 
absolute indefeasible interest, is not bound to 
wait until the expiration of that period, but may 
require payment tiie moment he is competent to 
give a valid discharge. — S aunders v, N’aittier 
( 1841), Cr. & Ph. 24b; 4 Beav. 115; 10 L. ,). 
(’h. :i54 ; 41 E. H. 4S2, L. (\ 

J n flotation 8 : — Apld. Uttiumell r. GlUow (lvS4.>), l.‘i E. .T. 
C/'h. :i5; CuIsod’h Triint^ (1 8.^:1). Kay. 138. Consd. 
Chuuoe V. Chance (isri3), l(i Bcuv. .'>7 2 ; Joy t?. AdpitiwuU 
(1854), 23 L. T. O. S. 200. Apld. /if Smith’s Will (1855), 
20 Beav. 107 ; Ji*' Jacob’s Will (1801), 20 Beav. 402. 
Conid. Pearson r. Dolman (1860), L. K. 3 Eq. 315 ; 
Weatherall t?. Thornburgrh (1878), 8 C’h. D. 261 ; Jir 
Jobson, Job.sou r. Uichurdson (1889), 44 Ch. 1). 1.54. 
Apld. Jit’ Johnston, Mills r. Johnston, (1804] 3 Ch. 204. 
Consd. Wharton r. Mastorman, (180.5J A. C\ 186. Apld. 
Jie Thompson, Griflith r. Thompson (1806), 44 W. U. .582. 
Reid. Lister r. Bradley (1841), 1 Haro, 10; Curtis i\ 
Lukin (1842), 5 Boav. 147 ; Locmliiff r. Sharratt (1842). 
2 Hare, 14; Kestiiqf r. Allen (1844), 5 Halt', 573; 
l^uckham r. Grotrory (184.5), 4 Haro, 306; /*’/’ House’s 
Estate (18.52), 0 Haro, 640; Kinif v. Isaaesoii (18.'»3). I 
Sm. G. 371 ; Potty r. Potty (18.'>3), 22 L. J. Ch. 1005 ; 
Laxton r. Kedlo (1854), 10 Beav. 321 ; Lonsdale t*. 
BerchtohU (1854), Kay, 640 ; Jtt> C3ulow’s Trusts (1850), 
28 L. J. (’h. 606 ; lusrraiu r. Sneklln* (18.'>0). 33 L. T. C. S. 
80 ; Oddio r. Brown (1850), 4 De (i. & J. 170 ; Dimdas r. 
Wolfe Murray (1863), 1 Hem. & M. 4 2.5; LV BaxLir’s 
Trusts (1861), 4 New Hon. 131 : Hilton r. Hilton (1872), 
L. H. 14 Eq. 468 ; iff Jutlkiirs Trusts (1884), .50 L. T. 
200; iff Wrey, .Stuart r. Wn-y (188.5), 30 Ch. D. .507 ; 
iff Hevan’s Trusts (1887), 34 Ch. D. 716; Harbin r. 
Mastorman, 11806] 1 Ch. 3.51 ; iff Travis, Frost r. (Ircato- 
rex, 1 1000] 2 Cli. .541; iff .Nuiiburnliolnie, Wilson i*. 
Nuiiburnholine, 11012] 1 Ch. 480. 

4700* .J — Be(4uest of residue to four 

sons equally, but the capital not U> i)e divided until 
they should all become sett led in life, 'i'he int*i^rest 
of their portions alone to lx* |»aid after tht*y were 
all provided for, until th<*y severally became thirty 
years old, when the eapiUil t^> be phu'ed at their 
disposal: — Held: the sons were entitled to pay- 
ment of the capital on attaining twenty-one.— 
He .Jacoh'.s Will (ISIH), 21) Beav. 402 ; 4 E. T. 
104 ; 7 Jur. N. S. :t02 ; 0 W. K. 471 ; 51 E. H. 
os:l 

4701. ,] —Testator gav<} all his pro- 

p<*rty, real K personal, to triJsU?es for division 
among his children, their shares to he paid when 
they respectively attained twenty-eight. The 
will fuHln*!' contaiiietl a clause cutting dow'u the 
children’s share.s to 4:1,000 each in the cast* of sons, 
A: to £500 in the ciust! of daughters, if any of them 
shoultl embrace a religious life : -Held : there 
was an absolute gift to the children vesting on 
tesUitor’s death. A: the provi.sit>n as to nayment at 
twenty-eight W’tis nugatory ; Ac the clause os to 
embracing a religious life was a condition r<*pugnant 
to the former gift, 6i must be disregard<*d. — He 
Thomtsox, (iuiFFiTO r. Thompson (1800), 44 
W. K. 582 ; 40 Sol Jo, 544. 

4702. When legatee may require payment 

— Will made in satisfaction of covenant.]— Davies* 
Case (15H7), Moore, K. H, 240; 72 E. 1C. 

558. 

4703. .] — TestaUjr dirt?cied the pro- 

perty to be paid to the legatoe upon the day she 
attained her twenty-fifth year : — Held : the legatcn* 
was entitled to payment immediately after com- 
pleting her iwent y-fourth year. — Grant v . Grant 
(1840), 4 V. Ac C. Ex. 250 ; 10 L. J. Ex. Kq. 5 ; 
100 E. K. 1001. 

4704. .] — An absolute* vested bequeet 

was accompanied with a direction, t^t it should i 
not be delivered till the legatee; attained twenty- 
five : — Held : he was entitles! to payment on 
attaining twenty-one. — K ocke r. IUkkk (1845), 

» Beav. 00 j 50 K. K. 207, 


4705. ,] — Unless there is in n will, 

or some codicil thereto, a c lear indic^at ion of an 
intention on the part of testator, not- only that 
his devi8C‘es are not to have the enjoyment of the 
propei*ty he liad devised until they att^iiu twenty- 
five, but that some otlier person is to liave that 
enjoyment, or unless the property is so clearly 
taken away from the devisees, up to the time of 
their attaining twenty-tive, as to induce the ct. 
to hold that, iis to the pn'vious renUs pixiflts, 
there has been an intestacy, the ct. does not liesitat 
to strike out of the w'ill any dii'ection that the 
devisees shall not enjoy it in full until they attain 
the age of twenty -live years. 

Expressions in a codicil of t-estator’s desii*e that 
real and personal pioperty given by his will should 
not bo enjoyed by any of the suec«*s8ive devisees 
till twenty-live, aV- direction to iKHUimulaG; in the 
meantime: — Held: inop(‘rative, there; being no 
gift over. — Gosling v. Gosling (18511), John. 2(15 ; 
5 Jur. N. S. 1)10; 70 E. K. 42:i ; Huheequent 
proreedinqe^ ttub ftom, ('IIRI.STIE r. Gosling (1800), 
L. K. 1 li. li. 271), 11. L. 

AntuitatumH C ohmJ, Harriuirtoii r. Harrington (IH6H), 10 
L. T. 38 ; He J»an‘y, I’owell r. Hurry (1880), 6t» L. T. 480, 
Apld. He JohMNtun, Milln t*. JohiiMton, jlHOlj 3 Oh. 26 1 : 
Jir ( Vnituricr, (\int iirlor r. Shoii, 11067] 1 (’h. 4 76 ; He 
Tnwaiiion, 'J’n'vanloii t*. l.eiiiiox. 11016] 2 (3i. .5.38; Hr 
Jeffery, NuHHey »•. Jeffery (1013), 116 L. T. II. Bsid. 
Wharton e. MuHtermun. 1180.5] A. 180. 

4706. — ' .| 'I'estiitrix d(‘sired A: (lirecUuI 

to set apart the sum of £200 for her grand.son B. S., 
the sum of £150 for lu*r grandson \’. S., A:- the sum 
of £150 for her grandson 1). S., the said sums to be 
free of dut y A:- to be paid rt*sp«*c( ively as to £50, 
part tber(*of, on their attaining the age of twenty- 
one yeai*8, A:- as to £50, part thert;of, on their 
attaining the age of twenty-tlvc* years, Ha she 
direct(*d that t he balance £100 for her grandson 
1j. H. Im; paid him on bis attaining tiie age of thirty 
years, & the balanc(*H £50 for \', S. A:- D. H. lx* paid 
ilxmi on their r<*Hix*ctively attaining (be age of 
thirty years, ''rhere W'as no disposition of the 
intc*rmediate im’ome, or gift over of the principal, 
li. S. survived G^statrix, At (»n attaining twenty-ono 
the first -nx*ntione(l sum of £50 was paid to him, 
but he died befort* attaining twenty-five; Held : 
each be(]Uf*st W'as eipiivalent- to a gift of a legacy 
G> the particular legat/<*e, payabh^ as to part at 
twenty-one, further j)art at twenty-five, At the 
balance at thirty ; At that eacdi l**gaG*e (ij>on 
attaining twenty-one was entitled the payment 
of his legacy At tlie intermediate* interest or income, 
At tJiat the J<;gal p(*rHonal rt*presentative of any 
legaGx) who survived t-estatrix At died before 
actual payment was entitled Gi tJie legacy or 
balance unpaid of botli principle At income, —/fr 
(Vhtturieh, Cgl'titrikr V. Hiika, (Il)07J 1 Gh. 470 ; 
70 L. J. Gh. 200; 1)0 L. T. 500; 51 Sol. Jo. 
342. 

4707. .] — TestaGir bequeathed Gj her 

niece M. “ £1,000 but she is G> receive no benefit 
froiri this until five ytxirs aft-ctr my deceus**. This 
money is to be that invesGrd in Board of Works 
dobentUHfS,** which, she said, were in the keteping 
of a certain bank. She was t hen At died jwssessed 
of £1,100 of the debentiir«*M referred G), of the value 
at her death of £1,007; -Held: (I) therti was an 
immediaU; gift of the delx^ntunsi, At the proviso 
pciatpoiiiDg the enjoyment must be rejected j 
(2) the legacy was demonstrative, A not specific. — 
He Jeffery, Nthsey v , Jeffery (1913), 110 J^. T. 
11 . 

• AppUeallon of prineipto to eluurfty legaltM.] 

— See (’iiAHiTfKs, VVjI. VII l., p. 321), Ncs*. 111.5, 

1110. 
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Srci, 5. — Legacies: Sidfscaf, 4^ E, (ft ).] 

(b) Annuities, 

Sec, further, TiENTf iiAROKH & Annuitieh. 

4708. Time for payment.] - ( 1 ) General residuary 
bequest, includinpc a leasehold farm, with the 
stock, U) be conv(*tt(‘d into irioney as soon as con- 
veniently njay be, upon trust to pay the int^r<‘st, 
etc., for life, At as to the cajutal for the children, 
ri'lie sU)ek beiriR considerably ineresased bcjtween 
the death in Apr. At the sale at. Mieliaelrnas, it was 
decr(*(Ml that tlu* conversion was in a r(^asona>)le 
time. 

(2) Thr^ distinction })etween an annuity At a 
legally is that the former commences from the death, 
At the fh*st payment is duc^ at the end of the year. 
A lef?acy p:<inerally does not bejjin to carry interest 
till the end of the year. 

(2) In all cases of loKacy interest is only from the 
(md of a yciar from thcj death, unless otherwise 
directed, the old rule, (h^pcuidin^ up<m tlie fund, 
as productive or barren, bein^]^ exploded. — G ibhon 

r. Uiyrr (1802), 7 Ves. 80 ; a2 K. It. d7, L. (\ 
AnmtUiiwnH : — Ah to (I) Refd. AnjcorHtoiu v. Martin (1823), 
'I'urii. Hi, U. 232 : Millnr. MIUh (183/>), 7 Slni. 501 ; Dougrlau 
r. (Icmgreve (1836), 1 Keen, 410 ; 'J'aylor r. (>lark (1841), 

1 Hare, IGl ; C^uInocMitt r. (Jakleentt (1842), 1 Y. & C. Ch. 
('uH. 312 ; Miwui r. Morgan (1851), 14 Boav. 72 ; Meyer 
V. HitiioiiHOii (1852), 5 J)c (i. Ifi Sill. 723; ThurHby r. 
TliiirHby (187.'»), !>. 0. 10 K<|. 305 ; JO' Woodn, (labelliiii 
r. WnculH, 110041 2 ('h. 4. Ah to (2) Refd. JO' ItobbiiiH, 
PobblriHr. heKlC*. 11006] 2 (m. 648. 

4709. Annuity payable monthly.] — W here 

an annuity is Kivt‘n by will, with a direction that 
it shall bt; paid montldy, the first payment is to 
1 m* made at. tin* end of a month aft<*r testator’s 
death.-- Thu uiriTON v, Fhanki.in (1823), 1 Sim. A: 
St. 300 ; 1 lu .1. O. S. Gh. 231 ; r,7 K. It. loO. 

AnnoUUUm Refd. JO' KnbbliiH, JtobbinH r. i.<cg:tre. ilOOC] 

2 (^h. 648. 

4710. Annuity payable quarterly — First 

payment to be made within eighteen months after 
death.) — Irvin v, Iikinmonokr, No. 5157, post, 

4711. Annuity In lieu of dower,] - -'JVstator 

charged his estates with payment of his debts A 
of an annuity to his wife in lieu of dower. Tin* 
real estat.es liaving been sold t.o pay the debts A: 
the iiieoiiie of the* remiaiiung proce4*d8 Ixdtig 
iiisutYlcieiit to pay the annuity: — Held: (1) the 
widow' W'as entitled to have her annuity paid out 
of the* capital as Wi*ll as tlu* income of t he remaining 
fund ; (2) the annuity Ix'ing wholly in arrear, tlu* 
urreai*8 w<*re t-o he com}>uted fi*om tt‘Ht4ilor’s ih*ath. 
— Stamper v, IhnvERiNei (1838), t) Sim. 170; 51) 
K. H. 325. 

AnnoUtHon : — Ah to (I) Refd. Forben r. IliebardNeiii (1853), 
11 Hare. 354. 

4712. Mode of payment- Out of what funds 
annuity payable ~ Annuity In Ueu of dower.] ~ 

Stampkr V, Pk kkhino, No. 4711, ntde, 

4718. .] — W’heii testateir bequeaths 

If'gacios &> anniiitii's. A: then gives the ivsidue of 
his property, after payment of his debts, funeral 


Administrators. 

At testamentary expenses, legacies & annuities, 
the annuitants are not entitled as a matter of right 
to have the estate converted, & a sum sufficient to 
an.swer the annuity invested in such securities as 
the ct. would approve for the investment of funds 
under its control, but they are entitled to have the 
annuities sufficiently secured, for instance, by a 
mtge. of real estate of testator . — Re Parry, Hco'tt 

V, Leak (1881)), 42 Ch. 1). 570 ; (W L. T. 380 ; 38 

W. K. 220. 

Annotations: -Refd. He Leeds, Mowbray r . Caomarthen ( 1 89.‘»), 
30 Hoi. Jo. 381 ; Harbin v, Masterman, 1 1806] 1 Ch. 351 ; 
J{e KvanH & Hettell'n Contract, [lOlOj 2 Cb. 438 ; JO' 
Karle, Tucker v. Donne (1023), 131 L. T. 38.3. 

4714. Annuity payable out of clear 

residuary estate.] — Where an annuity is payable 
out of the clear r*e8iduary estate of testator, the 
ct. has jurisdiction to set apart a sufficient sum 
to answer the annuity, & to pay the remainder 
of the residue to the residuary legatees. This 
jurisdiction will be exercised in a proper case not- 
withstanding the opposition of the annuitant. 

The annuitant has nevertheless the right to 
resort, if it becomes necessary, to the corpus of 
the fund set apart (Lindlky, L..J.) — Harbin v, 
Mastkhman, [189()] 1 (%. 351 ; 05 L. .1, (]h. 11)5 ; 
73 h, T. 591 ; 44 W. K. 421 ; 12 T. L. K. 105 ; 
40 Sol. .)o. 129, 0. A. 

A nnotaiionH : — Apld. Ii(' Earle, Tucker v. Donne (1023), 
131 L. 'r. 383. Refd. JO' Evans v, Bettcll’s Contract, 
llOlOj 2 Cb. 438. 

4715. Bequest for purchase of annuity— Right of 
annuitant to sum bequeathed.] —(1 ) Bequest of a 
sum of money in trust to lay it out upon Govt, 
or other securitii's in the purchase of an annuity 
for life : — Held : a direction to lay it out in an 
annuity for life, the w'ill making s(*veral disposi- 
tions of stock, both as to the dividends ^ the 
capital. 

(2) Prom the ditTerent mod(*s in wliich these 
be(iuests are made it is elear ht* meant an annuity 
t4) be pureJiased w'ith the £599, which is the same 
in efT(‘ct as giving a legacy of £509 to his son ; 
for upon a bill filed he might have received the 
money. A: the et. would not have compelled th<» 
trustees to lay it out in an annuity ((iUAN'r, M.K.) 
— Bayj.ey r. Bishob (1H93), 9 Ves. 9; 32 E. K. 
591. 

Anruttations Ah to (2) FoUd. Palmer r. Craiifurd (1810), 
3 .Swan. 4.H2 ; Day r. Day (1853), 1 Kq. 105. Dtftd. 

Power r. Huy no (1860). L. 1(. 8 E«|. 262. Consd. JO' 
HobbiiiK. JtubbiiiM r. Lcggc*, (1006) 2 (.'h. 618. Rcld. 
DawHon r. Heurn (1831), 1 jln.s.s. & M. 606; Waltern 
r. Corpe (1851), 15 Jur. 764 ; Hatton r. May (1876), 3 
Ch. 1>. 148; JO' Mubbett, Pitman r. Holborrow, (1801] 

1 Ch. 707. 

4716. ,j — Under a bequest tA> trust<»es 

for invt»stnu»nt in govt, life annuities, to be paid 
to (]. during his life, the annuitant is entitled 
absolutely to the sum bequeathed, A: in con- 
stM|uence of the liability of i\ to attend at the 
public office, no investment having been made 
during his life, & an annuity which testator i)aid 


PART IV. SECT, 5. SUB-SECT. 4,— 
E. (b). 

4708 i. 7Hme /«r ] — An 

annuity given out of rosidue la payable 
from the toatalorV death.- CrRTis 
r. AI.UIIANII (1808), 19 N. S. W. L. H. 
34 ; 14 N. 8. \V. \V. N. 160.- AUS. 

r. .4uMiM‘fv pwrehasni — iNfiAf 

of unnuitatit to mum of money — Eifuirti' 
tnd to pnrrhoMe 'Money of finmiifi/.}— 
Where testator dlreided bla exors. to 

J turehaoe an Irredeemable Oort, ammity 
or the beiieflt of bla adult aon, payable 
haif-yoarly. declared that it was 
Intended ua a urovlaioji for hla son 
during life. & tbat It ahould not lie 
(H>mpetent for his exors. to pay to 
him the value thcitM»f l/rM ; 


aiinuitAnt >va8 entitled to require pay- 
ment to him of a huiii equivalent to 
the purchaoe-niuney of the annuity, in 
lieu of Rh purchase. — Ifr Thomas (187 7), 
3 V, L. U. 241.— AUS. 

s. ApportOmment — .Vof a iudirial 
art • 'lUmeretion of rxrcufors. V— Testator 
devliMHl his real estate to his exors. in 
tnist for defts. during their respective 
lives, then to convey as directed. My a 
subsequent clause of his wdll testator 
charge the whole of the real eatate 
with the payment of an annuity to his 
wife, to Ite Mid in such proportions as 
his exors. imould decide. The exors. 
fixed the proportions of the annuity to 
lie borne by the several portions of the 
real estate tk notified defto. of their 
diH'Idou. iUie of defts. regularly paid 


the proportion of the annuity settled 
as her share but the other failed to pay 
anything. In an action by annuitant 
to enforce payment 4: to recover 
arrears i—Ueid : in settling the appor- 
tionment the exors. were not acting in 
a Judicial capacity, but were merely 
<uMTylng out the trust. Si were not 
bound to notify defts. before arriving 
at a conclusion. — Hck'HK r. Hochic 
(1890), 22 N. 8. H. (10 M. & U.) 211.— 
CAN. 

t. irAof may be deducted — Pay- 
ment of neetMMOry fj-penMes.] — Tes- 
tatAir directed his exors. to invest 
460,000 Si pay the income semi- 
annually to his mfe during her UfeUiue. 
lie then gave the residue equally 
amongst his rhildreii. The estate 
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to C.f wliich lie by a letter directed to be con- 
tinued until his exors. should be ready to make 
the investment, having been continued beyond 
that time until C/s decei^, the payments of the 
annuity are to be considered as payments on 
account of the sum to be invested, & the repre- 
sentatives of C. are entitled to rt'ceive that sum 
with interest, after deduction of those payments. 
— Palmer r. CiiArFruD (181U), 3 Swan. 483; 
2 Wils. Ch. 79 ; 30 E. H. 915. 

Annotations : — CoDSd. DawHon r. lloarn ilS31), 1 Rusa. & 

M. 600 ; lit Mabbett, Pitman r. Holborrow, IlSUl] 1 Ch. 

707. Reid, lie Robbins, Kobbiua r. LcKKe, 110061 2 Ch. 

648 . 

4717. .] — An annuitant under a will 

applied that her annuity might be valued A: 
paid: — -livid : this might be done. — D a.nikm. i*. 
Daniell (1819), as repoi’ted in 3 l>e U. A: Siu. 
337 ; 01 E. 11. 505. 

A ntMtalions : — Mentd. YeaU r. Yoats (IS.'eJ), 10 IJeav. 176; 

Matliewrt r. Foulshuiii (ISOl), 4 Now K«'p. 506 ; lie 

Ktnory'H Kstat«\ Juuok r. RutcUfTe (1876), 34 L. T. SI6 ; 

Nowmaii v. Pioroy (1876), 35 L. T. 461 ; lie Stepheusen, 

Puuuldsoii r. Haiiibor (18116), 66 L. J. Ch. 03. 

4718. - — .1 — Tostatcu* diree(<‘d his 

trustees to purchase out of his ivsiduxiry e.state 
fiom Govermiient an xinnuity for Af., a single 
woman, who was not to be entithul t‘leet t*» 
receive the price or value (»f the annuity in lieu 
theivof. A: lie directt‘d such annuity t4i he paid 
to her for her sejifiratc' use. A: that if slu^ should 
at any tiiin* sell, assign, iin uinher. or in anywise 
dispo.se of or anticipid-t* such annuity, or xiny part 
thereof, the same should c<*ase \ he void, A should 
sink into the rc.sidue : —livid : .M. was not entitlcil 
to tli(* vxilue of the xinnuity, l»ut the annuity w.*is 
U) be. [Mirchased by the trusti*es, A held hy th<*ni 
t/O pay to .M. until she should do any a<'t of a,]iena- 
tion.-- lI.viTo.v r. .May (ISTd), 3* <’h. I). IIS; 
sub mnn. 11 alto .n r. May', 2\ W. It. 751. 

,innotuliiins : FoUd. StniiiKC, Lamb r. Hoh^I Leu (1616), 

66 Sol. .L>. 646. Refd. lioper r. Koper (1876), .'1 Cl». IL 

714; lie Matibett, Pittiiun r. Ilolbiirrow, llMiJj 1 ( b. 

707. 

4719. — - - , An anmiilaiit is tuilithd 

only to tlie annuity, A not to tlie fund uhicJi ought 
t<i have been laid out in the purchase of it, 
liv STKAN(iE, I..\.MIJ r. ikiSSI l.LC (llMh), (id Sol. 
Jo. did. 

- Or proportionate part If assets de- 
ficient. - Svv .Sect. 5, silb-scct. d, ik, ft<tsl. 

4720. ' After death of tenant lor life 
Annuitant predeceasing tenant for llfe.j 3'estator 
gave all his rt^siduary esUiU* to trustees, up«>ii 
trust to pay the jiroceeds t<» ids wife for life, A 
after lier decease iijm>ii trust to s<*ll the jiroperty 
A to stiind possi'sM'd IheixMif, as to one-Mi.*v<Tith 
piirt. in trusi, to lay out A inv«*st the wune 
iu a goY't. annuity for the life of Jiis mm, A upon 
further tru.st to pay such annuity wl»en A nn the 
.same should la^come payuhlx*, n<it by anticipa- 
tion, t<» hi.H Hxiid son, for his life, for his own 
use ; but t<‘stator declared that in cfim* his mm 
should, either before or after hi.H, t4*Htat4)r’8, dcrath, 
liecoine bkpt. or inm»lvent, or should d<i any act 
to incuinlxT the annuity, then the |»roperty was 


to go over to other jH'rsons, Testator’s m»u sur- 
vived testivtor & died in the lifetime of the Umaut 
for life, without having become bkpt. or insolvent 
& without having done any act to incumber the 
annuity : — Held : his persiinnl ivpreseniatives 
wert' entitled to the propertv. — H ay il Day 
( 1853). 1 Dnnv. 509; 1 Ku. Itep. 195; 22 L. J. 
Ch. 878; 17 .lur. ;5S0; I \V. U. 402 ; 01 K. H. 509. 
Annottttutns : — H.F. Pouor r. llayno (186U), L. IL 8 K<i. 

26‘i: Hatton r. May (1876). 3 ('h. H. 148; lie Draiior 

(1888). 57 L. J. Ch. 642 ; lie Stniniri\ Lamb v, HorhI Lou 

(I1M6). 60 Sol. Jo. 610. 

4721. - ,] Testiitor tiiri'cted hin 

exoi*8., aft<*r tlu* dtmthof his wife, to invest one- 
sixth of his rt'sidiiary estxiU^ in the purcluise of 
an iinnuity during tlie life of P., A^ t^* pay the 
annuity into the pixiper hands of P. for his support 
A:, mainletuvnce ; A in citse P. should anticipate, 
a.ssign, charge, or ineuinher the annuity or heeoine 
a bkpt. or insolvent, tt*stat4»r ilin'etiul that, the 
xxnnuity shouhl go to his other iH'siduary legatees. 
P. dieil in t he lifet ime of te.stator’s widow, without 
having assigmul or incuinhertMl the annuity, or 
hec-ome bkpt. or in.solvcnt : livid : tliere wim an 
intestacy as tin' oin‘'si\lli <»f the ivsiduxiry 
estate after the* dexith of tin* willow. PoWKit v. 
llAYNi:, ik KCIIKLI. r. Disnkv (ISdd), \j. U. 8 
K<1. 2d2 ; 17 \V. H. 7S3. 

Annoi4ttionM : Folid. lialtiui r May ( 1876). .'( (*li. I). 14B; 

Ji'r l>rap«*r (18M8>. .W L. « 'li. , lie Strange, Lamb 

r. PoHhi Leu (1616). 66 M>1. .)«>. 616. 

4722. - .!- (!) Testxdor, Imving 

xiti absolute* power of diNpositioii over a fund 
subject t-<» the inl«*i*i*sl. of a (eimrit for life, din'cWd 
that xit the dexith of tin* tenxint If if life I’l.Odd 
of tin* fuinl should la* invest<*d ill the purchiiHe 
of a lift* xiiimiity for tin* hcin*flt of D., A tliat< in 
tin* event of ins«dvt*ncy or alienatitm by D., the 
annuity fund should fall iiit'O rt'sitlut*, A. he gave 
Ills ivsitluary estate to tin* afon*Haid tenant for 
life, 'riie annuitant’ pi'i*fh*cea.s(*<l tin* tenant for 
life: ihid: the gift of tin* xitmuity fund failetl, 
A the fuinl fell inl^i lln* rvsitiue. 

(2) 'reslulfir diititt'tl that if tin* annuit’ant. 
slnnihi liufeit tin* annuity: Svnildv : such a 
tlireetifin applies only to lutuiv events, A no ff>r- 
feiture wouhl he ineiiri’etl by an insolveney ineiirn*d 
I tluriijg testator's lifetime. Hr DiiAi'Eii *(188H), .57 
b. ,1. Cb. 912. 

A ntutUittiffi : Folld. /.V laag* . L/iiiii> V. IbrnNl 1.1 II (i:))6). 

66 .Sol. Je. 616. 

4723. Effect of death of annuitant Before pur- 
{ chase of annuity.] Otn* (h'vises that his e,\ors. 

j shxill M'lJ his lands. A iriv<*st the money in jiiir- 
I chasing xin annuity for .1. S., A gives h<*r tin; residue 
! of his iieixonxil estate. 'rest.xif’Or dies, A tin* ariiiui- 
. txint dii'S three months xift-er G'staDir. Vet the 
I administrator of the annuitant shall coinp<*l a 
sale, A shiill have the money arising therefrom, 
■ A also the rents A prollts fill sale. ^'ATKs r. 
j (’OMI-I'ON (1725), 2 P. Wms. 398 ; 21 b. U. 713. 
AntutUUitnm ; FoUd. Pulmer r. X 'ruijfurcl (IHlli). 3 .s\viiii. 

482; JiuuMon r. Ifeiirn (1831), 1 JltiSM. tc M. 666. Retd. 

! llfivify r. )9nbo(i (1863), 6 V'oh, 6; lie .Mxilibott, PitniMK 
; r. Holborrow, J Ch. 767 ; lir llobbliiM. JbibbiiiH 

r. Lotege. 116661 2 ( h. 618 . Mentd. Whlituki r i. Whil* 

, Liki r (17112), I Pro. C. C. 3J. 


('oa*<btvd of iocoiin' nriMlm'lag fM-y-uritlon 
lo tbc value of $36,666, A a large 
uuiouiit c#f uniir<*<l active land lltld : 
the exe!>. \%€T<* t>oujni t«> roerre 
hufficleut pMMiurtUe for the 

preservatioii of the landm A pn>tJient 
of n©ce»ti-ar>* cxjH’iif*es ; A the widow- 
waft eutith**! i<» the income of the 
balaac^ from the expirallou <>f a y<ar 
from totator’ft death.-- C amksov 
( limn. 21 (.. L. T. 503; 2 U. L. ll. 
J5C.--CAN. 

a. licdutii^m in initrrtU on Ao* k ~ 
liiflM of unnuiiani- To Uuve further 


mum tnvf/tletl.] - 'I'liMtaUfr be<|U<athed to 
A. an annuity cliarged on all her 
property. L'uder the dix ree, a Hpf < lln- 
ftuif I of 3 1 fier cetit. titiMxk waa transferred 
to the aeparate credit of A. Ut pay tin- 
aminJty. Hu Iss'rj neatly the 34 net 
cent ft. wer*» reduc-ed to 31, while other 
futnlM were still in ct.. though appro- 
priated to other punnsssft : — fltUl : 
A. w'xui entlfled to baxe a further huiii 
invested in 8t4x;k. to niak<* the dividendft 
ftiilfleieut to pay the annuity. ~ 
ClIAftITAlILK liKgriWTrt CoMliS. r. 
.St. Lawkkm'K <18461, i# 1. K«|. li. 566. 
- IF. 


, b. Jurtpmr inmuffiHrnt to ju/t/ an- 
nuity Whtthrr capital liuhle.l in a 
eompetillon b<;lw’eefi a tiwtaineniury 
annuitant. A a reftidiiary legatee 
i HtUi : the annuity fell to he pai<( out 
' of capital if the Iniome of the efttate 
' wu*« luftiitflelent to meet it. -K.so.x'm 
Tiu'stk.ks r. Knox (IMOil), 7 Mmph. 
; (ft. of H<jar.) 873; 4i .Sc. Jur. 476.— 
SCOT. 

I c. TrutrUy of anmnty.] A 

! mere dlre«:tioti to act apart A invoat 
a fund t<i aijaw'cr an atiiiuit> in not 
ftii/tlclent to give priority to atmultaiit. 


J. — VOL. XXIll. 


If IJ 
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Executors and Administrators. 


Scd. 5.— LcgadcH ; Sul>-aecl. 4, E, (b), (c), (i), (e), 
(f),{g)&(h),&F .] 

4724. .] — Legacy of stock to A. to be 

laid out in annuity for her life. A. died two days 
after testator, & before any alteration of the 
stock. IJer administrator is entitled to a transfer. 
— Baunes V. Kowlky (1707), 3 Ves. 305 ; 30 
K. K. 1024. 

^nnotoWon/i FoIId. Palmer v. Craiifurd (1819), 3 Swan. 
482. CODBd. DawBon v. Hearn (1831), 1 liUBB. & M. 606. 
Refd. Hayley v. Hlshop (1803), 9 Vefl. 6 ; Walters v. Corpo 
(1801), 10 Jnr. 764 ; Power v. Uayne (1869), L. H. 8 Eq. 
262 ; ilatton v. May (1876), 3 Cb. D. 148 ; lie Mabbeti, 
Pitman v, HoJborrow, 11891] 1 Ch. 707 ; lie Robbins, 
PobbitiH V. hctgtse, IJ906] 2 Cb. 648. 


4725. Annuitant consenting to post- 

ponement of purchase.] — Where testator directs a 
govt, annuity of a ceHain amount to be purchased 
for hiH wife within a given time, & the wife, at 
the- request C)f tlui exors., assents to postpone the 
tiin(j of purchase, A afterwards dh^s before it is 
jiurtrhasf'd, l»er jKjrsonal represc*ntative will be 
(jntitled to Uie sum which would have purchased 
the annuity.— Dawson v. Heaun (1S31), 1 Kuss. 
A M. 000 ; 0 L. .1. O. H. Oh. 249 ; 39 E. 11. 232, 
L. D. 

Jifiruitdlion : Conid. lie Rolibliin, ItobbliiH v. Logge, [1907] 
2 Cli. 8. 


4726. — .]— Testator by his will directed 

Ids trusU'os (jut of the jiroceedH of sale A con- 
version of Ids est4it(s after j)ayment of his debts, 
A fuiMU*al A t(istaiiuuit-ary (ixpenstis, t<i purchase 
in the name of his wife a govt, annuity of li400 
for h(U’ life. ^Phe wife survived testator but died 
sixteen days lnt<‘r, hefoixj tlie will was jiroved or 
any of the debts wtire jiaid : — JJr/ff : tlie annuity, 
A the right to take its value in cash instead of 
the annual payment-, vested in the widow on Uista- 
tor’s (leat-li, A iherefort*. lu‘r legal personal repre- 
H(*nt-atives wi!re entithal t-o sueli a sum as would, 
at the? dat<*. of U^st-aUir's death, liave purchased 
the annuity.- - hV; jtoiiitiNs, KoniUNS v. LisncE, 
11907] 2 Ch. 8 ; 70 L. J. (!h. 531 ; 90 L. T. 755 ; 
51 Hoi. .!<». 445, (). A. 

AvtuUntiim ; - FoUd. Hr llrunuhiij;, Cuinmoii v. Halo, (1900) 
1 (Ml. 276. 


4727. - - - .‘I "Testattir beqiuuithed an 

annuity to liis sister for life t-o coiuiiuuiee from 
his decc»as(* A t^i be ])aid by equal (piartiTly ])ay- 
iiu‘nts, A diivet-ed bis exors. to pixivide for tlie 
aniiuit y by ]»ureluising a govt, aiiiiuitv. 'IVstator 
di(*d on Hept. 21, 1907, A on Dee. 20, 1907, Ids 
exors. made the tii*st tpiartiTly payment, of the 
annuity. Tin* aiiuuitant died on Alar. 10, 1908, 
ladoiv thi' govt , annuity had been puirhased 
Hvld : lu'r legal personal r(‘prt‘8tmt4itive was 

entitled to such a sum as would haw purehiiscui 
the luinuit y on Dee. 20, 1907 - t hat being tlie date 
up to which the annuity had been paid — with 
inUuvst on that sum fioin that date at the rate 
of four per cent, ptr annum, — iiV iiuiTNNiNO, 


Gammon v. Daee, [1909] 1 Ch. 270 ; 78 L. J. Oh. 
75 ; 99 L. T. 918. 

(c) Contingent Legacies, 

4728. Security lor legacy.] — Although the ct. 
does sometimes compel exors. to give security for 
legacies, yet that must be when they are clear A 
without disputes A not when the right is disput- 
able or at least depends upon a contingency. — 
Dingly V, Dingly (1678), 2 Eq. Oas. Abr. 318 ; 
Freem. Ch. 40 ; 22 E. R. 271, L. C. 

4729. Power to pay legacy into bank for 

investment — Right of executor to interest.] — A 
legacy was to be paid at the end of ten years. 
The ex or. must give security to pay it at the end 
of ten years, or to pay it into the bank, to be 
placed out, A he is to have the interest till the end 
of the ten years. — F eruand v, Prentice (1750), 
2 Dick. 668 ; Amb. 273 ; 21 E. K. 391. 

Annotation: — Befd. Green v. Plirot (1781), 1 Bro. C. C. 103. 

4730. Appropriation to secure legacy — Right to 
distribute residue — On residuary legatees giving 
security for legacy.] — Where a legacy is given 
upon a contingency A a suit is instituted for the 
administration of testator’s estate, the ct. does 
not direct a sum of stock belonging to the estate, 
to be appropriated to pay the legacy when th<i 
contingency happens, but directs the whole residue 
to be i)aid over to the residuary legatee on his 
giving security to pay the legacy when due. — 
Webber v. Webber (1823), 1 Sim. A St. 311 ; 
1 li. .T. O. S. Oh. 219 ; 57 E. R. 126. 

AnnoUdions Hr Parry, Scott v. lioak (1889), 42 

(Ml. 1). f>70. Retd. King v. Malcott (1852), 9 Hare, 692 ; 

Hr Hall, Foster t?. Metcalfe, [1903] 2 Ch. 226. 

4731. After appropriation.] — When 

a cash legacy is given upon the happening of a 
coiiiingeucy, (\g, the attainment of twenty-one 
liy the legaUit‘, but without interest in the mean- 
time, tlu; exor. is not entitled to set apart A invest 
the amf)unt A appropriate the iuv'estment to 
satisfy the legacy, so that in case, on the happening 
of the contingency, the investment has bccomci 
depreciated in value, the legatee must bear the loss. 

An investment made in such circumstances i-e- 
inains part of testator’s estate, A the legatee is 
entitled on the happening of tlie contingency to 
receiv'e the amount of tlie legacy in full in cash. 

But if an exor. fw^ts aside A jiniperly invests 
a ivasonable amount t-o secure the legacy, he may 
then distribute the residue of the estate, A he will 
not be held personally responsible if, when the 
legacy becomes payable, the investment turns 
out t-o be not suflicient to answer it . — Ke IIali., 
Foster r. Metcalfe, [1903] 2 Ch. 226 ; 72 \^. J. 
Ch. 554 ; 88 L. T. 619 ; 51 W. R. 529 ; 47 Sol. 
Jo. 514, C. A. 

AnnoUiiion» : — Apld. He Klrkley, Halligey r. Klrklcy (1918), 

87 L. J. ('h. 247. Re!d. He Salainau, l)e Pass v. Sonuen- 

thal, (1907] 2 Ch. 46: He Salomons, Public Truateo r. 

Wortlcy, (1920] 1 Ch. 290. 


iiV HoorKU (1885). 4 N. Z. L. R. 
54 (S. (’.).- N.Z. 

d. .]- Testator npiiointcil 

Ills t-niHtwH to jmy to bln widow 
an Hiiiiulty of £1000 a your in lieu of 
her loiral rlglita & of her claims under 
an aiiteuuiitial marriage* 'oon tract, & 
dlspoHod of the rest of his CMtute lu 
leirauJes. some of which ho direiaed to 
bo po8t|Hiiiod. Tho Income of the trust 
fwtato wiiH lint suftlciciit t<i pay the 
annuity Held : tho annuity was 
preferablo to the iciraoies of which 
payment bad l>eon po{>tpouod, A the 
widow was ontitlod to have it paid In 
full, whether the revenue of the trust- 
estate yloldeii that amount or not. — 
RinaionpIb Trustkkb V . Kinmokp 
(1873), 11 Maop^h, (Vt, of tikes.) 381 ; 46 
Be. 3ur. S65. SCOT. 


PART IV. SECT. 8, SUB-SECT. 4.— 
E. (0). 

e. Failure of cantifigencp — Whether 
Iroary payable,}— Twintor bequeathed 
tho whole of his eetate to his exor. 
upon trust to pay to his sou a 
certain sum on his attaining the ago of 
26 years. The son died before attaining 
that age : — IJeld : the legacy did not 
vest ill tho son. but was contingent 
upon his attaining tlie age of 2.V years. 
— DruANP r. Duiuxp Manor. (19201 
N. Z. L. R. 489.— N.Z. 

I. lA'ffaey crmdiiittHul on ire- 

taior surriviHg kie itstlAer.)— Testator 
left a legacy oontingent on testator 
sunrlTlug his mother, an event w*hich 
did not occur : — HeU : the direction 
did nut import a (xindlUon into the 


legacy, & the legatee was therefore 
entitled to payment.— Grant r. Cow*k 
(1887). 15 K. (Ct. of Sees.) 81 : 25 Hv, 
L. R. 80.— SCOT. 

g. Henewal of nuirria^ rtijKitrr- 
ineni — HioM of trueteea to drclaratum — 
ThtU no engagement ntbeiating .) — 
Testator adioct^ to a legacy be- 
queathed by him to A., a condition 
that she should declare in writing that 
she would not renew her engagement of 
marriage with M. Testator's trusteea 
refused to pay the legacy except upon 
the further statement being added 
that no engagement of marriage 
subsisted between legatee & M. at the 
date of the declaration. Legatee 
refused to make this additional state- 
ment, 4c raised an action against, 
tnistees for payment Held : tmatees 
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Part IV. — ^Duties op Representative. 


4732 . .] — (1) Testator gave a legacy of 

£250 to each of my grandchildren who be 
bom in my lifetime to be paid to them respectively 
if &; when they shall respectively attain the age 
of twenty-one years with interest at the rate of 
four per cent, from my decease ” : — Held: these 
legacies were not vested but contingent on the 
grandchildren attaining twent y-one. 

(2) The gift of intert^st from the dc^iih of U^stator 
does not make these legacies vesU^d, because it is 
a gift of interest contingent on the iiuppening of 
the same event not a gift of inU*rcst in the 
meantime : — Held : the oxors. must be directed 
to set aside ^ invest such a sum as would repnv 
sent the total amount of the legacies plus inbuvst 
at four per cent, on each legacy from every yeai* 
of the minorities of the legatees . — He Kiukj.ky, 
Hajlijoey r. KmKLEY (1018), 87 L. J. Ch. 247 ; 
119 L. T. 304 ; 02 Sol. Jo. 304. 

4733. Right of legatee at period of vesting to 
appropriated fund.] — I>(>g^u'y of £100 bequeathctl 
to C. upon trust to invest A: pay tlie interest 
likewise any part of the princi|mi if he should 
think fit, for the btmeflt of P., then an infant of 
eight yeai-8 old, the residue of tlu' principal, if 
any should remain, unto P., on Ids attaining 
twenty-one. received the £100. P., the infant, 
who was living with at U*st<itor’s death in 
1818, continued to live with A: was supported 
A: mainbiined by him until C’.‘s death in the year 
1829. CJ. by will gave to tru.sti'es £2,200 upon 
trust to invest, the siune K- pay ttie pmcivds. aliw) 
£200 part of the capiUd, if they slioidil sih* ue<*eH- 
sary, for th<* mainU*iuin<*<* A: a<lvanc<»meut of P., 
then ahoiit nineteen, until he sh<»uld attain tw<*iity- 
five, then the intxTest to him for lift*, A: afU*r his 
death a.s he should by will ap[>oint. The trusU*es 
of (J.’s will, in 1829, set apart a sum of £100 t4» 
meet the possible claim under tlie formt'r will. 
P. died in 1859, having apjiointed an exor., 
the prestuit petitioner : - Held : (I ) although liipfs* 
of time would ordinarily furnish a presuiiifitiori 
that the legacy was jjaid, that presumption was 
rebutt^'d by tlie appropriation in 1H29 ; 
(2) although th4?re was I'vithuice of C. having ex- 
pendeil more than the inUsre.st of £100 upon the 
maintenance of P., there w'as sufTicient ev'idenee 
to show ho hail actually invesUid that sum ^ 
exhaust<*d the capital in P.’s maint<*nance A: 
advancement. As the legacy con8e(|iHmtly wiw 
not shown t-o liave been witisfied, pistitioner was 
cntitiinl (x) the appropriated fund. — /fc Plahe'h 
T uusi's (1801), 4 L T. 789 ; 7 Jur. X. .S. 7tl9. 

{d) S pacific /.('(/w'icM. 

4734. Duty of executor to preserve articles 
specifically bequeathed.] — C i.akkk r. Oumonde 
(Eaiil), No. .5432, post. 

4785. Speclflo legacy retained tor asseta — Not 
required — Depredation while retained.] — Piia- 
woRTii r. Beech, No. 4573, anu, 

4736. Specific legatee also residuary legatee— 
Payments made on account of residuary estate — 
In excess of amount due to legatee.] — A residuary 
legatee, who was also a specific legatei% filed a bill 
as residuary legatee, against tiie exors., for adminis- 
tration of testator’s cistate, At obtained a decree 
for an account of assets not sfK*<rific:al]y bi-riiieatheii. 
Pending this suit, pltf. filed a claim against th*: 


exors. for payment of tlie si-iecitU* bequest, to which 
they had assented, but of which they resisted 
payment, on the ground that they had paid pltf. 
ViU'ious sums in rt‘spcct of the residuary ’^osUile, 
& it would probably turn out-, on tho balance of 
accounts, which were being tivkon, that pltf. had 
received more than was due U) him. On thi.s 
latUu* ground, without going inUi the question of 
assent by the exors., the elaim Wiis dismissed, 
with costs. Lodue r. PuicHAun (1852), 19 L. T. 
O. 8. 310. 

Costs of getting In St preserving articles specifically 
bequeathed.] '-Sw St^ct. 7, sub-st*ct. I, 

Liability to take legacy cum onere.] -See Sort. 7, 
Suh-Hl‘(’t. 1, posit 

(< ) I.etjueit's lo OeldorSt , 

See 8ub-si*ct. 12, post, 

if) l^etjaries to h'xeeuiors. 

See Suh-seet. 12, post, 

(‘/) I-eifticies io Infants, 

See Suh-sect. 11, po,st, 

{Ji) lA'ijaries to ^^arrird W'onnn. 

See Nos. 0220 0222, ]HKst ; A, tjetnrnlh/. 111 s- 
11 AN I > A: Wife. 

/•’. /'.'I'iilenre of iUiffnn nt. 

4737. Presumption of payment After lapse of 
time.] -(jri'ut length of time raist'S a presumption 
that a legaey has been paid. .ItjNiH r, 'I’l'ltnKU- 
vii.i.K (1792), I Itro. C. 115; 2 \ fs. 11; 20 
!•:. It. NOO. 

,tnu itAlitins : Retd. rii UrtliiK *'> (I7Wil), t Ilro, 

C*. t*. 'ill : r. Ilruillry I Jar. \ \V. .'»! ; 

< 'uiii|ilM«tt r. Oruhiiiu (iH’d). 1 OiiMM. A M. .I.'kI ; JU 
JUrlmruMoii. Pi.l.« r, 1 'atliMeh ij. llUl'oi 1 I ‘h. 

4738. Wliere testator eliarges his 
general estab* wit l» legaeies. A: the exor. A residuary 
legat4‘u sells a leasehold, Ai:> no demands in ri^spect 
f»f the charges ''reaU'd by the will are made for 
twenty years, the el. will presume that the legacies 
are satisOed. Montiucsor r. Wll.tlAMS (1M23), 

1 L. J. O. S. Ch. 151. 

4739. Mode of payment oomrary to 

duty of executor.] In 17 ko the inb>rest of a sum 
of money was heipn'iitluMl Ut A. lor her life', A» 
afU;r her deceast^ th«i prineipal txi her daiiglit^'r H. 
Hetw<»en 1784 A: 1705 proteedings in Cliiincery, 
in which A. At B. were parti<*M, were instituUMi 
against the exor,, At a decree for an aceount was 
oldained, which was not iM/Uai upon. I'Vofit tliat 
time till 1828, no applic*ation was made hy B. for 
her legax'y, nor did it appear tfiat A. IukI of lato 
years ii*c<dved h<?r interest. On Unr other hand, 
it was stabal hy the reprewuitati ves of the exor., 
Ar from circurnshances it appeared prohalde, that 
tli« legacy was paid hy the exor. many years 
ago to A. A H. jointly, or to one of them with the 
connent of the other : c/d ; payment of tfie 

legacy in the mod<? suggest'd could not he pre- 
sumed, such mod*? of payment being contrary to 
the presumed duty of an exor. Biiiou v, JIorni- 
m^W (1839), 2 Y. A (J. Kx. 209 ; BM> 10. U. ,309. 
Anru/tatunot : ~BM. Portlecjk r. iianinnr (JHri), 1 Hani. 

; Atlttiiis V. Hurry (IHI6), 2 2 h;i ; lliaas r. MchoU 
(IHCfil. L. It. 2 Ktj. 2.'»li ; Hr Hrultli. Prmiu v. VuijiJroy, 
inilfi) 1 (>U. 'till ; lU Kiclmnliwiii, Polo v. Pstt^adon, 
1PJ20J 1 Ch. 12:1, 


were entitled U» here the declsratlen 
exprewfMl in tmeh tenn* a* wnuld b««ct 
dUTT out Ujetotor** lnt4e?ntlmi.~ I* ofiiiics 
e. FoRBKS'TKt STKES <m 2 ). 9 R 
of Scee.) 67i» ; fcJc. L. K. 4i2.— SCOT. 


4738 i. Apprupriaium to 
le^ury. h-TesUineDUfT ittudec*, wbo 


were diroried to pay a leicacy of £!/.000 
at a |SM«tpoo<Kd date. Invested that nutn 
111 tru**t'Jf}vci»tmeiiti» A a|ii«rojiriat4Ml 
theifi to the legacy. Tlio tnjitt'dt‘<;d 
contalued no direotlon to appropriate 
InveatineiiU to particular Uuftu'iaa, xior 
won micb appropriation nereasary to 
focilitata the aaininlatrtttlon of the 


• trtiji«t.. TUf iiivesttiteiitM ariproprlatcd 
lioil aiaterlaliy df'preciutod In value, A 
the hifteUie rcfuMcd to niM'Cpt the 
depreclal4Mj Invmtus’fiUi A claJinefi 
imynient *tf the Icfra^'y In full : — Hrld : 
the li«at4‘«i tiraii entllkd to payns nt tn 
full, — <;4#i.viu.ir.’s Tiichtkkm r. Cot- 
TILUt, jlVJ4i H. C. 2A5.- SCOT. 

IJ II 2 
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Executobs and Administbatobs. 


iivcl. 5. — Legacien: Hub-aecl. i, F,, G. & H.; sub- 
fleet, 5, ^ .] 

4740. Rebuttal of presumption.]— A 

testator, by his will, bequcathecl various pecuniary 
legacies, & ciiarged all his real &> personal estate 
with their payment ; & subject thereto, devised 
Jiis i*(ial and ]>ersoual estate to the persons therein 
named. Testator died in 1789. From 1789 
1810, the affairs of testator were in a state of great 
embarrassnuirit, mtgees. & incumbrancers were 
in posHessif)n of all his real estate, ily a deed, 
dated in 1810, the devisees conveyed all their 
ititeresls in tlie real estate to troistees, on trust 
to sell, At to apply the purclnise-rnoney in the pay- 
ment of certain Bi)eciiic sums ; At then, on the 
^l)aynient of all other the lawful charges A: in- 
*<;umbrance8 upon the estates A property, to be 
sold according to their order At priority ; At then 
to give the residue to the dcjvisees. In 18110 the 
trusl^sis had i)aid off all th(i dedits of testator, 
A a surplus was hdt in their hands : — JleUl : the 
pre,Humi>tion of ])aym<int of th<; legacies between 
1789 At 1810 was j*ebutt(^d by thi^ (jircMimstances. 
-- ItAVKNHCJtOFr V, FlllSIiV (1811), 1 Coll. 10; 
l.'l L. .1. Ch. ; 0:i K. Jl. .*102. 

AtmoUUiim : Refd. Ciircy v. Cuthbert (I87i{). 22 W. IJ. 

24b. 

4741. — — .] -lie (‘lake’s 'Tkusts, 

No. 47011, ante, 

lja])S(^ of tirru! as bai* to recovtiry of legacies, ace 
Nub-sect. 8, pont, 

4742. Same hand paying & receiving.]-— 

A legacy, payahh^ upon tlie d<*,ath of a tenant for 
lib? of land on which it was ciiarged, was assigntMl 
by the legalise, a- inarri<?d lady, At lier husband, 
to It. A., tlie tenant, in tail in r(?mainder of tlie 
land, became, exor. At sole residuary legatee of It., 
At paid debts t4) a larg(‘r amount than It.’s per- 
sonal estate. NubHe<juent.ly A. IxHUune tenant in 
tail in possession. Tpon bill illed U> liave the 
legacy settled upon the legatee ‘.— //chi .* she was 
not entitled, jiay merit to tlie assignee of the legacy 
being jiresuniixl. 

TJie preHum]>t ion, priinti farii\ is, that where the 
same hand wa-s t<» i»ay A: t<» iveeivi*, payment has 
lu^eu miule ; At in tliis case t he* didits of tin* assigneu 
being greater than Ins ))ersonal estate, the pre- 
sumption was irresistible that A., as his repiv- 
sentative, had reeeivt?d payment fnuii liimself us 
owner of the inheritanee on which th*' legacy was 
charged. — A llday r. FLimiiKu (18.*>7), I l)e a, 
A: .1. 82 ; 2(1 L. .1. (’h. .519 ; 29 L, T. O. S. 199 ; 
0 Jur. N. 8. 422 ; o W. J<. .581 ; 41 K. Jl. (1.53, 

4743. Receipt for legacies - Necessity for stamp- 
ing— Foreign stamp duty.]— /i*<j Heina, Fhost 
r. Lucas (1898), 42 Sol. Jo. 4118. 

(/. lietrofieii to Iij-vcuiom. 

4744. Right of executor to release.] — Kxom. 
are not entitled to a itdease from lt?gat 4 »os. — lit* 
lioiiEUTs’ Tuusts (18(19), 38 L. J. Ch. 798 : 17 
\V. IL 939. 


4745. Containing special recital— As to 

amount of residue.] — A legatee, who also claims to 
be entitled to a share of the residuary estate of 
testator, cannot, as a condition of being paid the 
legacy, be called upon by the exors. to execute 
to them a release containing a recital that the 
residue amounts to a given sum. — M unro v, 
Fitzgerald (1844), 3 L. T. O. S. 3. 

4746. .] — A trustee who has a specific 

trust to execute, where the trust is apparent, A:- 
the fund clear, & paying the trust fund in direct 
accordance with the trust, is not entitled to a 
release under seal. On the contrary, if the trustee 
be asked to do what is not in strict accordance 
with the tenor of the trust, he is entitled to a 
general release. Where a trust fund in the hands 
of an exor. is about to be distributed, it is the 
practice to grant him a general release by the 
liarties to whom the fund is paid. — K ing v, Mal- 
LiNGH (18.52), 20 L. T. O. S. 178. 

4747. What amounts to release — Refusal of 
legacy.] — 'JVistatrix by h(ir will directed her trustees 
to set apart out of her estate free of duty the sum 
of 4:1,000 At invest the same, A: stand possessed of 
such investnienls ujion trust to pay the incoiin? 
to A. for life for Jier s<?parate U8f3 At after ht?r death 
to 11., A.’s son, for life, At after B.’s death the 
£1,000 was to fall into residue. Testatrix died on 
Mar. 20, 1901, Ad £1,000 was set apart At invested. 
A, declined in writing to receive any interest, A 
with liLT consent it was paid to B. B, died on 
Jan. 17, 1912, A A. now aiiplied for a direction 
that the fuiuri* incomi? should be jiaid to her. 
The residuary legatees said that a legacy once 
refused must be treated as void : — Held : the 
rtdusal was a mere voluntary relinquishment of 
the income for the time being, A not a release of 
( he life intei-(?st-, A could he retracted . — Rc VoUN(j, 
Fkaheh V. 5\)UNG, [1913] 1 (‘h. 272; 82 L. J. 
C’h. 171 ; 108 L. T. 292 ; 29 T. L. U. 221 ; ;57 
Sol. .lo. 29.5. 

4748. Validity of release — From sister to brother 
— Legacy paid by mother.] —Thomas r. Williams 
(1729), Mos. 177 ; 2.5 E. It. 335. 

AunoUAiou : - Refd. St. (ictirge V. Wake (ISID), Cooj>. 

temp. i)n>U(;h. 12b. 

4749. Given under mistake — As to amount 

of estate.]— Testator bequeathed two legacies of 
£2,099. The exor. rendered an account of the 
estate (o A. one of the legat(‘i*s, showing it to he 
abiHit £1,7.50 in tlie whole. The lt?gatee, on receipt 
of half, c*xecuted a general release. Afterwards, 
it appeared tliat tliere was a further asset of 
£2,090 belonging to the estate which had been 
omit Uni : — Held : t he releiise was binding pro 
tanto, A the exor. was ordered to pav A. a moiety 
of the £2,000.— Anon. (1892), 31 Boav. 310 ; 54 
E. H. 11.58. 

4750. Limited to matters within know- 

ledge of beneficiaries when release executed — 
Subsequent accession of property.] — In con- 
sideration of certain payments by an extrix. 
persons interi?sted in the estate gave a ix-lease of 


PART IV. SECT. 6, SUB-SECT. 4. G, 

4744 I. Right of r.rrcutor to rrltaw. \ - 
NVhfiv a will creatoH a Ufa tii 

the exor. Im UiBehanrcil when 
ho hanclH over aueh ehattoiH to the 
tenant for life. — Rc Miwhiii: (18S4), 10 
P. U. U8.--^CAN. 

47449. .1 " A (loeuinent sitriunlhy 

' ri'Midnary leirattH^ HuthoriHiiiK the 
exor. of the eM(«t4> to kwp out of the 
money eonilnv to her an amount for the 
leinil Hervioo to bo renderod by a Holr. 
in her iut<u^, lu oonnootion with the 
estate, in iUeeal A: Uie exor. will not bo 
dlochargeil Ui roaitoct to payment made 


thenuimlcr. Such doouuient la in no 
horwe ti '• ViUieher ** jk the dltiehartre of 
the exor. under It, in the abaeuco of 
teHtliiioiiy. ia uiijuntinahle.- 
ooKsoN e. l>iU.seou. ObHD. 5U N. 8. IL 
. -CAN. 

k. H'Aaf otmiMsU f« rtlnittc — 

Ut fruardian «*/ tn/oNf.} — A 
luiyment fiond fUtr made to a father ns 
natural guardian disiebanaw the exor. 
where no one else has been appointed 
U» administer the minor’s pro|M‘rty. — 
Van ItooYKN r. Wkhnkk (i8P2). S 
8. C. 4X5.— S. AT. 

l. ValidUy of rrlcoar.]— IL*s exors. 


wert* eiteil to show emuHC why they 
should not prtK'eed with the setlJe- 
ineiit of the estate*. They appealed 
from an Order directing them to pro- 
ci*i*d, on the irrttund that i>ctitioner 
was not ’* a iH^rson interested in the 
i*state,” he having given a release T 
i)iiiplete dlsichaive of all claims he 
had under deceased’s will : — Held : 
the release was not good as the exors. 
were, as trustees. debam*<l from pur- 
chasing petitiuner’s interest. — Rc 
Rknt’s l^tTxTK (1U17), 5o N. S. l:. 
SbU ; 31 1>. L. It. 1S6.— CAN. 

i m. - . ] — An exor. c*ontructed 
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Part IV.— 1)ptie.s op Representative. 


all claims on the estate to the cxtrix. It was 
afterwards discovered that property in which 
testator was entitled to a share had during his 
life been sold at an undervalue. The extrix. 
instituted & succeeded in a suit to set the sale 
;u?id(% iV: rwovei-ed a large sum of money as part 
of testator’s estate this money was not 

included in the i-elease «S: the pei'sons who gave the 
release were entitled to shai-e in the money so 
recovered as part of his estate. — TrHNKK r. 
^rrRNKR, Hatx r. TriiXER (ISv'^O), 14 (’h. Ih 829 ; 
42 I.. T. 495 ; 44 J. P. 7;U ; 28 \V. H. s.MK ‘ 

Annotation Mentd. Monk r. Arnold (1902), 8G 1.. T. .'iSO. i 


Jl. Other Citaea, 

4751. Bequest of conditional legacy — Legatee to 
convey share of real estate to third party — Whether 
legatee entitled to lien on real estate for unpaid 
legacy.] — Testator gave a legacy to each «»f his 
daughtei-s on condition that she should convey 
hcT share of ctu’taiii real estato, to which the 
daughU*rs wt‘re c^ntitled. to the sons of testator, 
iV: in case of any daiight<*r refusing or being unable 
to comply with the coinlil ion tht* legacy becpieat he<l 
to her was to he forfeited A: to form part of 
(estati>r’a residuary ]>ersonal estate. 'I’estator 
gave his re.sitliiary pt'rsonal estate* t4> his sons ; 
tV h<* ai»point<*d oik* of them aV two other pei*sons 
exors. 'riie ilaiighters conveyed their shares of 
the real e.state to their hrotfiers, hut did not 
obtain payment of th<' h’gacies : Held: they 
W(*re not entitled to any li«*n in the nature of a 
v(*n(lor’s lien on the real estati* e<niveyed liy them 


I 

i 

I 


died in 1844. In 187il her administratrix tiled 
her bill for administration of t4*stator*s estate, tlie 
principal objwt being to get a sale of the unsedd 
housi* At a division of the proceeds as personalt y : - - 
field: with the assent of the pecuniary legatees, 
the thi*i*»' devisees rt'siduary legatees could 
<‘lect to take (he prt>per(.y as ix'alty ; such assent 
had been giv<*n, aV* (he thr<*e had so eh*eted.- Mtt- 
LOW r. Hum (1875), I Ph. I), ,'185; 15 L. .1. Ph, 
282 ; :U L. T. 272 ; 21 \V. H. 109, i\ A. 

A nnotations : •Reid. Mock 1 *. DoeiiUh iISTT). fi (li. !». 

; Jtr PouKkiN INevolTH I'mitrurJ . (1902) 2 (’h, *iOU ; 

Jte St*jrt. I>t* Htinsi'ti v. Ihirdlnifo. (10221 t c*h. 416. 

4753. Executor reoelving notice of charge on 
legacy —EfTect.) ~.V (rusti*e or exor., when Ik* 
n*eeives notice that a legal4»o has charged hi.s 
legacy, is bound to withludd all further |>ay- 
mentsto t hat lt‘gatee. .Ml right of set-olT iVailjust - 
nnmt A>f fatuities b»*(ween the h*ga(t*e A', (he exor. 
existing at the tlati* <»f (Ik* notii'c have priority 
over (Ik* charge, but the trustees can rri'uU) no 
new charges <»r rights of set-off aft**!’ that time. 

Kxors. granteil a lease of piirt of testator’s 
property to a l»‘gat4‘e, wIk» afterwards incunihertHl 
ills h'gncy. Notice of the <*harge having been 
given to the I'xors. : ■ field : they hail, as against 
thi* intgi*e., a right to si't. off tin* ri’iit. ilne friirn the 
legatiM* at’ tin* daf<* of tin* notice, hut not the suh- 
.HCiiiient n*ntH. .Sri: i 'in : ns c. N'enaiilks (.N'e. I) 
(18(12). 29 Ih av. tJ25 ; 51 K. R. 1922. 

Annotation : Consd. Itr I'uia. (UiMtuvMiMt r. llavilriiul, 

IIOIOJ I fh. ' AH . 


for tlK*ir h'gacics. HAHKKit r. Hahkkh (1879), 
L. H. 19 K<t. 128 ; ;i9 L, ,1. Ph. 825. ' 

4752. Legatees entitled to require sale for pay- | 
ment of legacies - Acquiescence in no sale being I 
made- Effect.] -Pi*rs<ms h<il<ling friH-hold ]>r«»pi*rt 
in tni.st for sah* for payiiK'nt i)f l<‘gacii‘s, A: «>nlitl<*d 
to the proc<*<‘ds snhje<“t to such (layuKTit, may, 
with the as-^onl <»f the li*gacii‘S, el«*ct to faki* thi* ' 
jirojaTt y as rcalt y. 

Ixing ac<|nii*Mi‘n<'c by l<*gati*<*s, cntithHl to 
ri*<iuire a sah? fur ]»aynK*nt i)f thi*ir legai*ii*.H, in 
no sali* hi'ing niadi*, may b<! (*on.stnK*il as an 
a.ss<*nt to thi'ii’ h-gacics bi'coniing sirnph^ charges. 

A ti^slat4)r di*visi*d Ci*rtain f!i*i*holil h<msi*s to a 
son A: two daught4*rs upon trust for sale, tin* pro- 
cei*ds to b(! con.siiliTisi part of his pi*rsin»al i'.state ; 

A: aftiT bi*queathing li*gaci<*s, gavij the r<*Hi<hie <»f 
his j»rop<*rty to th«* .saiin* thr<*<* pi*rsons ahsolut<*Iy 
iV appoint<*il tlK»ni hi.s cxtii's. He ilii*il in 1822. 
OfK* ijf the hous«*.M put up fur sah* was bought in 
tV iK'ver sokl. All th<* li-gacii*s Wi?re paid or 
siitistietl, thi* thrci* finding moni'V to pay one 
h'gac}’, exci*pt Iwi) l«*ga('ii*s of 1*2,599 (rach Hi iitlier 
ilaughtiTs iif H-stat<»r. 2’h<? four daught<*rH livcsl 
with their br<ilhi*r. A: appi*ar<‘d to hav«f ajiproved | 
of the ci>urs4* taki*n, but no fiinnal assent or r<*IeiUM* j 
wa.s shfiUM. 2'hi* hiiusi* was li*t by the three j 
<levi.sei*s i>n l<*a,se for 21 years. A: it was repaired 
at the Sim's exii«*nH<*. One of the thr<*e, a daughter, I 


Sen SKIT. 5. I.NTKItl>T ANU A< < 1 C KTIi »NH. 

.t. In (lenmil. 

4754. Right to Interest. I A li*gal<*e who has 
no notii'i* id his li*gacy till Ok* «*xor. pnhIiNhi*H it In 
thi* (iuzette., shall have ni» iii(cri‘Hl fi»r il . Knai* r. 
PoWKi.i, (1999). I*r«*c. Ph. 11 ; 2 K<|. Pa.s. Ahr. 
591 ; 21 K. It. tb 

4755. After payment of legacy & receipt 
given in full.; InliTcst ri*i'oviTi*il fin* a h’gacy, 
though aft4*i* a rcci‘ij)t givi*n in full for On* legacy 
aV Ok* principal h*ga<*v paiil. l*)AH'r c. 'riioKMiriiv 
(1721), 2 r. Wm.H. 12(’> ; 2 K<p Pas. Ahr. 597 ; 21 
K. H. 999. 

4756. Action to recover legacy Adminis- 

trator not guilty of delay.; IIkmsky c. Amhckvvs 
(1755), K-c-. li:t ; nil K. I(. lil)2. 

4757. * Legacy of small account.] - 

Ah to intiTcst upon such small lf*gacics as this, 
upon which no inH*ri*.Ht i*onlil Ik* snpposi'ii to hav'i* 
b<*i*n imuh*. Ok* ct. ni*vi*r allowi-il irit4Ti‘Hl, i*spei-ially 
t4i astrarigi*!’, de tninimiM non nirtil lejr (.^iiii (iKoi((<K 
1..KK). Hhadmiaw r. Itn\i)sii\w 0 759), 2 I/*i*, 
289 ; 191 K. U. 211. 

4758. On arrears of annuity.; 'I’Ik* gi*ncral 
rule of the ct. is that arreai*M of an annuity ilo n<»t 
carry int4*r«*Ht (Ixiiiii CMianwoictii, (J. ). 7’oicici: 
V. Jtiiow.Nic (1855), 5 il. L. (’as. 555 r 21 L. .1. <2i. 
757 ; 29 i.. T. (>. H. 129; 19 K. H. 1917, II. L. ; 


AAith IcgaUsH for the reirt;h/u«» of their 
U*gacles. \4hlch ai'CorflifiKly 

aeia&igiK'd to a tru^itcc tor him, lit coii' 
Miieratiou of kuhim of iiK^iicy Icjsh In 
auiouiit than the ie«rai'ie« : ~/idd : 
the iU*e*l of aaHiicnment ill«l not iip«*ratc 
tki a releaw* of the c*stat4 ^. — Haiito.n r. 
ilASSAHD (IHI.H;, 3 l>r. tc War. 4«1.-- 
IR. 

n. fVhtUur carrifharatiim of pay- 
ment ntrtsmry.] — Held: M-. as cxccn- 
trix of £., traa dlactiarKed of liahiltty 
in resiiect of the amount of a cheiiue 
iiiado ]>a|'able to the £. estate Sc 
endonod Sl caabed by her. .She 
tefftfded that ehe i>ald oser the amount 
to s*., X her Ktatement did not recnilrc 


: corriihoratlon in an acc«Mintlnir hy hi-r 
! as exTrix. for money r<io<*lve/iJ aft it 
\ K.'h death, whe could not l>o a«ki*d to 
j account for It aiFainat as part of .S.’h 
: estate, —Hi'fwu'LK r. MritiiAV <IU19h 
i 4.'» O. L. it. 326 ; «S D. b. II. 36 s ; 16 
; O. W. N. »II.- CAN. 
i o. lyhrUtrr rrlenned to the rrieni 
I of future oM^eU, P-Lawk v. Lawk ( 1 673;. 
S 1. fl. Ka. 327.— IR. 

p. Mode of reUajK — Deed pfM. 1 
— The peraonal eetate of deocHMMKi, Ut 
whom there ia oo toipal w?n»«iial 
repreaentatire, mar Ik> effect uaJIy 
releaaed by deeNl-poli from a leifacy. — 
M'CRKRKr r. .SKAitiuirr (16S0;. 3 L. Ii. 
Ir. 206.— IR. 


, PART IV. SECT. 6, SUB-SECT. 6. A. 

q. DirrrtUm in iHU f/j jHty 
inttrrtd /’nyiifdr out of rmiduary orr* 
luinai rMUttr.)- 'I’lwitator ljei|iujatl»ed 
£. 0,000 t<» P.'s daiightAir K dlrcitted ttiat 
Hhc ahouliJ tH* paid Icffal Interest thereon 
from the IIiik* «»f hw diH*eaae till the 
aiirn Imj paid In duo counwn of law: 
firtti : (ntermt from the Umtator’s 
death waa proistrly paid by the exon*. 

' out of his nwldiiary pcraonitl nstate. 
iiHKKsr. V. h'utoti (I 5 S.O), 1,0 L. It, Jr, 
4 . 00. - IR. 

r- Internd a trmporr mnrtt,]-- 
InUrreat, unleaa orsl«r»5<;l by the testa* 
inent In caao of an Inherltanre or leffiu*y 
tifim tuit naerue unlowr the i»erHon 
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Executors and Administrators. 


Sect, 5. — Legacies: Stib^secf, 5, A, <S: B» (g)«] 
previous proceedings, sub nom. Davis v, Browne 
(1851), 14 Beav. 127. _ . . 

.dnnotoiiow# Apid. Booth v. ^S^HiMJOC* 

Whoaily u. Uavtofl (187«)| T. 300 . HJmoc, 

HlHcoe V, Walto (1902), 71 h, J. Oh. 347. Reid. Edwards 
V. Warden (1870), 1 App. Oas. 281. 

4759 . .] — Annuitants under a will 

arc not entitled to interest on the arreaM of tn^r 
annuities. — Booth v. Coulton (1861), 2 Uin. 
514 ; 80 B. J. Oh. 378 ; 3 L. T. 770 ; 7 Jur. N. S. 
207 ; 9 W. K. 330 ; 66 E. 11. 216. 

^nwoterton Erpld. dk Polld. Wbeatly v. Davies (1870). 
a.O L. T. 300. 

4760. Annuity charged on corpus.]— 

An annuitant under a will of personal estate is 
not entithtd to interest on the arrears of his annuity, 
whether the annuity be charged on corpm or 
income. — Wiieatly v, Davies (1876), 35 L. T. 
306 ; 24 W. K. 818. . . 

4761. ,] — Arrears of an annuity given 

by a will do not as a rule carry int(;rc8t. — Jtc 
lliflC!OR, JliHCOE V, WAira (1902), 71 L. J. Ch. 
347. 

AnnotntUm -Distd. He Salvlii, WorHoloy v. Marshall, [1912] 

1 Oh. 3;i2. 

Sec, further, 11ent(jiiauoe8 & Annuities. 

4762. Legacy to Infant payable at future 

time.] — 7\!stator gave £16,000 Uy his daughter Ij. 
t /() l)(; paid li(;r at twenty-one or marriage, without 
interest for the same? in the meantime ; but- if 
slic^ died bc‘fore t w(*nty-ono or marriage, then the 
£15,000 was not to b(5 raised, but wiis to sink into 
th(‘ residues of his j^crsonal estate, & he direct<‘d 
that (Hit of th(i inter(‘st of the £15,000 certain 
sums of money sliould lx* H])plied for the main- 
tenanee of B. JJeld : tlie interest, of this legacy 
beyond the inainterianee was vesB'd in B. & must 
accjunndate for her benelit..— C ary v, Arkkw 
( 1786), 1 <^(.x, Eq. Vm. 241 ; 29 K. B. 1147; 
sub v(ym. Caiiky Ahkkw, 2 Bro. C. V, 58. 
Avnotnlifmn nmid, 8hed(l<in v, (huKlrlch (1803), 8 Vch. 

4HI ; l>(>o (1. r. DativerH (1800), 7 Kant, 299 ; Hiiim* 
V. Hiiiulcll (1822), 0 Mudd. 331 ; UundaH r. DuiuIiih 
( 1830), 2 Dow. (1. 340; Dlacket r. J.iunl. (I8.'>1), 14 
JU'av. 4 82 ; Froonmn r. Fr<'omaii (1864). Kuy, 479; 
Jiv UKlIvio. OkIIvU* r. DrIIvIo, 1 19181 1 i'\i. 492 ; (Jodmuii 
r. (lodiniiii, IJ920J ]'. 201. 

4763. Appointment of trustees of infant.] 

— A. bequenth(?d a legacy t-o B. to lx* paid liiin 
wht‘n he attained tw<*iity-flve ycai*8, appoinUnl 
t-nusUxiH of the infant. Bill illed by infant for 
int€*rest on the legacy, on the ground of tlie 
appointment of trustees, disinisM'd. — Boiikhts 
V, WJJ.I.IAM8 (1839), 3 ,lur. 973, B. 0. 

Maintenance of infants.]- Sec St'ct.. 5, sub-sect. 
1 4 , post, 

4764. To what date legacy carries interest — 
Legacies to infants with interest from day of birth 
to be settled on marriage or attaining majority.]— 

Testator gave to each of cerlain infant nephews 
iV nieces by niune £400 “ with compound interest 
at 5 jHT cent, per annum, fixun the day of their 
biiih, to be stdiled on tlieir nuirrying or attaining 
twenty-one years, whichever may llrst hap(>en ” ; 
— I/e/d : compound interest at 5 jier cent, was to 
run on each of tlio legacies from the birthdays of 
the Bcvoral legatees till their marriage or majority 
respectively, & not meredy to the day of testator’s 


death. — ^A bnoi® v. Abnold (1836), 2 My. & K. 
366 ; 4 L. J. Oh. 79, 123 ; 39 B. B. 987. 

Annoiations : — Diftd. Abraham v, Holderaess (1842), 6 
Jur. 290. Mentd. Charitable Donations Comw. r 
Deveroux (1842), 13 Sim. 14 ; Parker e. M^hant (1842), 

1 V. & C. Ch. Cas. 290 ; Hertford v. Lowther (1843), / 
Beav. 1 ; Gibbs v. Lawrence (1860), 9 W^ R. 93 ; Sj^en 
V. Swiiifon (No. 4) (1860), 29 Beav. 207 ; Giit^e v. 
Walrond (1883), 22 Ch. D. 673 ; Northey v, Pa^n (1888), 
60 L. T. 30 ; Be Richardson, Richardson v. Richardson, 
11915] 1 Ch. 353. 

B. From What Time Legacies carry Interest, 

(a) In General, 

See B. S. C., Ord. 55, r. 64. 

4765. General rule — From expiration of year 
after death.] — Testator by her will gave £1,200 
to A., B., 0., & D. the four children of 8. her 
exor., to be divided among them at his discretion, 
but 8. not to be compelled to pay any legacies 
within a year after her death. A. died before 
testator, & B. within six months after testetor 
before any allotment. 8. paid C. £900 & taking a 
receipt in full for his share, by will gave D. £400 
in full of his share i—Held : the £1,200 carried 
interest from the end of a year after testator’s 
death. — Bird v, Jxickby (1716), 2 Vem. 743 ; 23 
E. B. 1086, B. 0. 

4766. Unless given by way of main- 

te nance.] — Sitwell v, Bernard, No. 4801, post. 

See, generally. Beet. 6, sub-sect. 14, D., post. 

4767. Unless otherwise directed.] — 

G IB60N V. Boit, No. 4708, ante. 

4768. Direction in wUl to pay as soon 

as possible.] — Unless specific, interest only from 
the end of a year after testator’s death, notwith- 
standing a direction to pay as soon as possible. — 
Webster r. IIai.e (1803), 8 Ves. 410 ; 32 E. B. 
414. 

Annotations Homo v, Plllans (1833), 2 My . & K. 

16 ; Woodburno v. Woodburno (1853), 23 L. J. Ch. 336 ; 
Taylor t?. Staiuton (1856), 2 Jur. N. 8. 634. 

4769. .1 — legacies in the currency of 

.Tamaica ; where ilio testator resided : assets & 
ex HI’S, in both countries. 

Interest upon legacies from a year after the 
death upon the presumption that the property 
is got in by that time & making interest. — 
BOUIIKE r. IIICKEITS (1801), 10 Ves. 330; 32 
p] B. 872. 

Anwitation .'-'Retd, Hamilton v, Dallas (1878), 38 L. T. 
215. 

4770. Direction in will for payment 

out of money due on mortage “ when recovered.**] 

— (1) liOgacies, to be paid out of money due on 
mtge., “ when recovered.” The right to interest 
at 4 per cent, the mtge. producing 5, does not 
depend upon the time, when the money is 
recovered. 

(2) General rule, for convenience, considering 
the i^ersonal estate to be reduced into possession 
a year from the death of testator ; 4k therefore 
interest upon legacies from that period, unless 
some other is fixed b^ the will ; though actual 
payment within that time may in many instances 
W impracticable. — Wood r. 1 *bnoyre (1807), 13 
Ves. 325 ; 33 E. R. 316. 

Annotations : — As to (1) Coud. Lord v. Lord (1867), 2 Ch, 
App. 782. As to (2) AM. Tumor t. Dttck^l874), 22 
w. It. 748. Gonad. Re YatM, Throckmorton c. Pike (1907), 


owing the sum or thing from which it 
ariMcs is in fMoro.— Soimr African 
Bhilr Union r. SoiinuoiPs Kstatr 
(1908), 25 S. C. 717 ; 18 C. T. R. 822,— 

8. AF. 

s. jyeducHon of income tax.) — 
Exors. an* entitled to deduct out of 
interest payable to legatees inoome tax 
aaaeeaed at the current rate,— H Aim.- 
TON r. Linakkr, 11923] 1 1 . It. 104.— IR. 


PART IV. SECT. 6, 8UB-8BCT. 6.— 
B. (a), 

4765 i. Ocncr€drute — FromexptroHon 
of year after death — Direction to pay 
’‘^annual income ,*^ — BequeeU 


made as follows ; To the widow ** the 
annual inoome to he derived from 
82.000 debenturee ** ft ** to Invect 8300 
in debenturee ft to nay the annual 
inoome ** to testator^ brother : — HM : 


Intereet on the sums of £2,000 ft £300 
was not payable until after the exnlra- 
tlou of a year from tesUtor*ii^daagi.-- 
He Folk's Will (1869), 6 W. W. ft 
A'B. 171.— AU8. 

4765 U, Appoints^wiydcr 

settirmeiit)— The rule as to the allow- 
anoe of interest from one year aftw tte 
death of a tectator, does not apply, in 
the abaence of expreae dlreetlone. where 
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Part IV. — ^Ditties of Representativk. 


Ja?* Wbltejey r. London (Bp.) 

Watford, fl9l2] A. C. 668. 


4771. .] — Legacy given to be paid 

within one year, without interest, in case of 
default or refusal, devise of life estate. The year 
expired ; & on a bill filed, the ct. decreed a sale of 
the land to raise the legacy, interest from the end 
of the year, & costs of the suit. — B ell r. Skelton 
( 1831), 9L. J. O. 8. Oh. 214. 


4772. .] — A. by will bequeathed to B. 

all the goods, plate, money at the bankers, linen, 
horses, carriages, etc., he might die possessed of, 
at M. or elsewhere in L., on condition that B. gave 
£3,000 sterling to the Oasa d’Assicurazione, to 
make an annuity for the life of C. 0. eUnded to 
take the £3,000 instead of the annuity. The 
master, on a reference to him, found that A., at 
his death, was possessed at M. & elsewhere in L., 
of divers goods, chattels, Polish & Austrian certifi- 
cates, bonds, money at his bankc^rs, carriages, 
horses, eto. ; & the master also found that V. 
was entitled to interest on her legacy. It wiis 
aftei^vards determined that the Austrian A 
Polish certificates did not pass to B. by the will ; 
by a consent order, made after the ('ontinnatioii 
of the masU^r’s report, a sum of £3,000 was divided 
to be paid U» i\ in satisfaction of her Legacy, 
the question of interi'st thereon was thereby 
i*e8erved : --//Wd ; it was a jK*cuniary legacy. A: 
0. was entitled to inU‘ivst theivon at £1 i»er cent. 
per annum^ from the expiration of one year from 
the death <if L'stal-or, although the delay in pay- 
ment arose from the bequest of the articles being 
dispuU'd l)y the re.siduary legat/<*e. ; 

Senttdv : the subsequent ivH<*rvation of interest ; 
did not, of itself, afi'ect the master’s rt‘port of prior | 
dat<^, finding the legat 4 *e entitled t^i int'ei*<*Ht <in i 
her legacy.-- HEKTFi>Ki) (Maiu/itih) v. Lowthkh 1 
(Ia»U[>) ( 1810 ), 0 Beav. 200 ; 15 L. J. ( 3 i. 120 ; 0 I 
L. T. O. S. tlO ; 50 K. U. 315 . 


4773. * J -'rhe rule that general 

legacies bear interest only from the end of a y<*ar 
from the death of t^-stator afqilies t4» similar 
legacies under a feme roverCs will made in ext‘r<*is«‘ 
of apowerof appoint rnent. —TATHAM r. DiirMMONU 
(1801), 2 Hem. A M. 202 ; 5 New Hep. 181 ; 71 
K. n. 401. 

4774. .] — lie Ixjuo’.s Lhtate, 

r. Iaiui), No. 4071, ante, 

4775. Under a gift by A. t4> his 

wife of £10,000 “ aften^'ards tfj go to the under- 
stat4‘d rf‘siduary legat4*e E ” : — Held : the lega4!y 
of £10,000 was givc*n to the wife absfilutely, but 
that interest upon su<‘h legacy did not begin to 
run until aft< r one year from testator’s death. —He 
Peucy, Peiuv r. Pekcy (1883), 21 Ch. I). 010; 
53 i.. .1. Ch. 113 ; 19 L. T. 551. 

4776. .J — 'restatrix direcU*d the 

trusti'es of her will to h«dd her residuary c*state 
upon trust for investment then^of & U) pay one 
moiety of the annual income to a nie<’e during her 
life A the other moiety then^of to another niece 
diuing her life, with certain diitrctions as to such 
income, her intention being that the income of 
each should not exceed £250 per annum ; A, 
subject to the pa>Tnent of the income as afore- 


said, she directed tlie trustees to hold her residuary 
estate upon trust thereout to pay certain legacies': 
A she directed the trustees to hold the ultimate 
residue upon trust ftw certain named persons ; — 
Held : nt> sinnual period wiis fixt‘il by the will fcir 
the pajTnent of the It'gacies ; A inteix^st thercnin 
was payable from the tuid of one year after testa- 
trix’s death.- /fc Yatks, Tiuuh’KMokton r. Pike 
(1907), 9(5 L. T. 758, (\ A. 

Xnnei^iitim — FoUd. He Whltelor. Whiteley r. Lotidun 

(Bp.) (1909). 100 L. T. 920. 

4777. Trust for sale with power to 

postpone A direction to appropriate sum out of net 
proceeds.] — liy his will testator gave his rt»sitluary 
real A personal esHde to his geiu'ral tnmtees upon 
trust for sale A <H»nvi*r8lon, with pow«»r to’ posl- 
l>one such sale A ct»nv«‘psion for such a jKwiotl 
a.s they might think proper, A in particular th(f 
di8)>OBal of ccrt.ain specilhul shari's ; A he declaiiMl 
that his general trust-4»cs should as soon aftc*r 
his death ns circumstan(*<‘H would p<Tmlt, having 
regard to the amount of his ri'siiiuary «'stivt4* A 
the ))ossib)lities of sale A rt'aUsation theri»of, 
A having regard also U» the dirt'ctions ( her<'inaft4*r 
contained with n'SfMM’t U> such sale A iH^ilisal »on, 
set apart A appropriale out (»f the residing of (he 
moneys to arisf' fn»m such sale A realisation a sum 
or sums amounting /us nearly /is may he in the whoh* 
but not exceeding the sum of £l ,fi(U),(M)fi sterling, 
such sum or sums to he hi*ld upon the tnisis 
thereinaft4T decl/ired concerning tie? same. 
Owing t-o circumsljim'es coniu'cbul with the realisa- 
tion c»f t4»s(at4>r's estate, no part (he sum of 
£1,0(8), ()<M) hail been paid : Held: the dirtH'UoiiH 
eonlained in llie will in no way int^TferiHi with 
(he application of the /ndinary rule that a leg/icy 
carrie.s interest from tht* expiration of twelve 
months aft^r t^'stabu’s de/dfi. Ue Wiijtklky, 
WiUTKLEY r. UovhoN (Hi*.) (1909), lOl U. T. 508 ; 
2(5 T. U. H. 10, A. 

4778. - .j WAi.Eimi) /'. Wai.Eoui), No. 

4588, tnite. 

4779. Legacy given generally No time fixed for 
payment.) —Anon. (lOOO), No. -1828. pf»s/. 

4780. .1 Smell ?•. Dee, N«». 1781, 


post. 

4781. Legatee an Infant. I (I ) If a lega/ y 

b<* devise<l generally. A no time iisrert/iineil for 
the payrn«‘nt, A the' Iegat4*e Im* an infant, he sh/ill 
he p/iid interest from tlie ex|»iiatii»n of the first 
year aftiT the L^Kt aH/r’s <leat h ; but (2) if the 
h*gat<je Is? of full age, hi*- sh/ill only have iriH'ix^st 
from the time of his demand /ifb^r i \u* year ; for 
no lime of payment being wt, it is n«»t p/iyable, 
but upon demand, A he shall nc»t have inUwest 
but from the time <»f his ih*n»iind. (3) lint where 
a ccrtiiin legacy is left p/iyahle at a day certain, 
it must be paid wit h inb'rest frr/m that day (I/nti) 
OowpEH, (U). " Smkli. V. Dee (17f)fi), 2 Salk. 115 ; 
91 K. n. 300. 


: - (U.ntrally» Msiltd. . 

(J«s. temp, Talb. 117 ; IliitchlriM 
2 i.’otn. 716. 


King r. WltlK^rN (173.’f), 
r. Koy Ac Oover (1740), 


4782. Legacy out of personal estate A on de* 
lency out of rents A profits of realty.] -Devise 
legfU’i/^s t<> IjKi paid out (*f the person/il estate, 
if that fall short, then out of the rents A profiU 


the beqnest 1» by wey of app<iintnieiit 
under a nettferoent.— I jkkpks r. 
GRAHAM (IS73>. 20 Or. 268.~CAN. 


4785111. .1— Tckimkt r. 

Tracbt (1883). 4 O. 11. 708.— CAN. 

4785 iv. .} --CiiivNAM UaJA- 

Mannar «. TAt>iKovf»A fUMAcruR.N- 
DRA IlAO (1905), I. L. II. 29 Mad. l.'»6. 
— IND. 


4785 V. 


PRARSON flM(f2>, 1 H«h. A Lef. 10. - 

IR. 

4785 vL .1— M'Au.lsTKit r. 

M*ALLumcu*s THrrsnsKs (1«27). 6 Hh. 
'Ct. of Rem.) 862 ; a0y., 4 WDn. A H. 
142.— SOOT. 

t. Frftm detUk etf IrMtatar.] — 
Dvvr*» Tritwtrks e. Rociktirs or 
flcTBirrrRiE rtRAnsiiM (1862), 24 l>anl. 
(Ct. of Hem.) 562 ; 34 He. Jnr. 260. 


■SCOT. 


.1 


KlItKI'ATIllCK r. 

(;as. 90 ; 


lixn- 
0 It. 


roKi# (1»7M), 4 Ape. ^ - - 

((;t. rtf i ; 16 Ho. L. B. 3I.», U. L. 
SCOT. 

1^. 5f AV*s Thustess V. 

Paix (1900), 2 If . of Hem.) 8.67 ; 
37 He. L. IL 470; 7 8. L. T. 402.— 
SOOT. 

e. r^egacy payabU out of proetedo 


.) — PKAasoN e. 
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Executor?* ani> Administrators. 


Sect. 5. — Legacies: Sul)-spct. 5, B, {a) cfe jh) i.] 

of the real estate. The trustees were decreed to 
sell, & to pay Interest from the tlui ]et?acics 
became due & payable. — Oakew v. CJakew (1074), 
Cas. temp. Finch, 1«5 ; F. U. J)I. 

4783. .] " JMaxwkj.l r. Wettknjiaj.i., No. 

4818, post. 

4784. Bequest of residue — For life.] — Tiie 
tenant for life of the residue under a will has no 
claim to interest until one year after testator’s 
death.- - Stott v. Uollino worth (1818), 3 Madd. 
101 ; r,(5 F. K. 470. 

AnnoiaHona : — Ezpld. Ansrersteln v. Martin (1823), Tom. & 
It. 232. Overd. Maepheraon v. Maephersoii (1852), 19 
3i. T. O. H. 221. Refd. Douglas v. Congreve U83(>)» 1 
Keen, 410 ; Taylor r. Clark (1841), 1 Hare, 161. 

4785. Upon trust to invest in realty — Trusts 

•declared by reference to deed of entail.] — A. by 

his will directcid liis exors. to set apai*t a jiortion of 
Ids personal estate to secure certain annuities, I 
then to consolidate into one fund Ids whole fortune 
& movables, At lay out that fund in purchasing 
lands, to be limited as specified in a c(;i*tain deed 
of entail, &. that the principal of the above annuities, 
ns tliey respectively fell, sliould be applied in the 
same way. At A.’s death, the Indk of ids personal 
C‘stotc3 was standing in b/ink annuities, At a con- 
venient investment in land was not made till 
ilve years’ afterwards : J/rhl : tlu; money so 
directed to be invested was impressed witli the 
character of realty from the moment of testator’s 
d(‘afli, At the temant for lif(‘ was entitled to r(*ceive 
ih<‘ intoivst of f Ji<? same from the period of t^'stator’s 
d(*ath, though uninv<‘Ht(‘d in th<3 larul ns dire(d4‘d. 

\Vli(*re testal-or directs his est-ate to b(3 eonver1-<‘d 
At laid out in a particular inv(*stiru‘id/, without any 
special direction, t<» accaiimdate or add interest 
to capital, the tenant for lif(3 is entitled to the 
interest actually accruing from tlu* rnonumt of 
testator’s death, though tla^ investment directed 
has not. been mn(h‘ : but. Hcmhlv : aft^T a year has 
exj>irod, A: the fund is still uninvested, in a que.stion 
between the t4>nant for life A:- t lu‘ ])(*r8on entitled 
in remainder, a ct of etpdt y will t ak<‘ into account 
the di!T<*rence bctw<*en the interest actually 
accruifig A: wliat' woidd have a<’crued if the pro- 
posed inv(*stment had bc'cii actually made. 
MAri'iiEUsoN r. Ma< rfiKUsoN (1802), Ul lu T. <). S. 
221 ; 1(1 .hir. 817 ; 1 W. It. 8 ; 1 Mac(|. 213. 11. b. 

.* -Mantd. Allhuson r. Whll.lell (1867), L. Jl. 4 

K»1, 295. 

4780. Legacy of leasehold farm with stock.] — 
(JiusON i\ llo'iT, No. 4708, antv. 

4787. Speciflo legacy of slock.]— Sawrey r. 
Numney, No. 4500, anir. 

4788. Legacy out of reversionary property.] - 
A legacy was becpieatlied out of b'sbdor's ir- 
versionary interest in stoek:— //Wd; the legacy 
carried inter<*st only from the time when tlie 
revemon fell in.*- Karj.k r. IIklmnuham (No. 2) 
(1857), 21 Ileav. 448 ; 27 b. .1. Vh. 545 ; 30 
b. T. O. S. 102 ; 3 .fur. N, S. 1237 ; 0 W. K. 45 ; 
53 K. H. 430. 

Annotationa : — Contd. Horii«cy L. B. r. Monarch Invest - 
inont Itldir. 8oc. (1889), 24 Q. B. D. 1. R^d. Pr .luhiison. 
Sly r. Blake (1885). 29 Ch. D. 9«4 ; WiOford r. Walfonl. 
1J912) A. C. 658. 

4789. Bequest of interest In partnership assets.] 

— Testator bequeathed his property upon trusts 
for conversion A: investment.. A: then for his wife 


for life, wdth remainder to his only child absolutely. 
Part of testator’s property consisted of his interest 
in a co-partnership firm, of which he was a member. 
By the arts, it was provided that the partnership 
should continue until the completion of certain 
contracts, Ac should not be put an end to by the 
death of either partner, but should be carried on 
by the surviving partner Ac the exors. of deceased 
partner. Ale that there should be no division of 
profits till the completion of the aforesaid contract : 
— Held : the tenant for life was entitled to intere.st 
at the rate of 4 per cent, from testator’s death on 
the value of his interest at that time in the partner- 
ship assets. — Jackson v. Jackson (1869), 20 L. T. 
354 ; 17 W. R. 547. 

4790. Legacy in satisfaction of debt.] — Where 
a legacy is decreed to be a satisfaction of a debt, 
the ct. gives interest always from the testator’s 
death. — Odark v. Sewedl (1744), 3 Atk. 96 ; 26 
E. K. 858, b. C. 

Annolationa : — Reid. Adams r. Lavender (1 824), M‘Cle & Yo. 

41 ; Jic Horlock, C'albam v. Smith, 11895J 1 Ch. 516; 

Jte Battenberry, Kay r. Grant, [1906J 1 Cb. 667. Mentd. 

Jlaynes v. Mleo (1781), Kom. 41 ; Warren v, Warren 

(1783), 1 Bro. C. C. 305 ; Garthshore v. Chalie (1804), 

10 Vos. 1 ; Durliam v. Wharton (1836), 10 Bll. N. S. 520. 

4791. Legacy in lieu of dower.] — Where 
te.stator gives his wife a legacy, to be paid to 
li(*r within three months after his death, in lieu of 
her jointure, Ac she elects to accept the legacy, she 
is not entitled to inlen^st upon it during the 
interval h(‘tween the death of testator Ac the time 
of pavment. — Ei/roN v, Montague (1823), 1 

b. .1. <). S. Ch. 212. 

Annotation : — Folld. i?c Bignold, Bignold r. Bignold (1890), 

45 Ch. 1). 49(>. 

4792. .] — A legacy to testator’s wife, in 

lieu of dowser Ac free bench, carries interest only 
from the expiration of a year from testatior's 
death. — 7iV Bignold, Bkjnold r. Bignold (1890), 
45 (^h. 1). 496 ; 59 b. .1. Ch. 737 ; 63 JL. T. 512 39 
W. 11. 18 b 

4793. Defeasible legacy.] — Property was be- 
queathed to trustc^es in trust for an infant, with a 
gift over in case of his death under twenty-one. 

The t.rusb*es accumulated the income of the 
property not n'quired for his maintenance, in 
pui'suance ot tht* powers giv«*n hv 23 A: 24 \'ict. 

c. 145, .s. 26. 

The infant died under twenty-one:- livid: 
the accumulations of income to the time of the 
death of the infant belonged to thci infant, Ac w’ere 
nt»t- tt) he held for the henelit of the remainderman 
who ultimaUdy became entitled to the propeily 
frtnii which the accumulations art »se. --/(*<• 
Biu'KLKY’s Trusts (1883), 22 Ch. D. 58.3 ; 52 
b. ,b I3i. 439 ; 48 b. T. 109 ; 31 W. B. 376. 

A u notat wns : Pr Wells, Wells r. Wells (1SS9), 43 

Ch. 1). 281 ; Pc Scott, Scott r, Scott, 11902J 1 Ch. 918 : 

Pc Boulter, Cupit^al Counties Bank r. Boulter, 1 1918 J 

2 Ch. 40. 

4794. Bequest of money for purchase of annuity.] 

— A sum of money bequeathed to exoi-s. to be laid 
out by them in the purchase of an annuity carries 
interest only from a date twelve months after the 
death ot testator. 

Testator bequeathed to liis exors. the sum of 
£1,000, free of duty, to be laid out by them in 
the puivhase of an annuity for his daughter M. 
The will contained no clause for maintenance, nor 
was thei'e any further provision made for M. : — 


of mlf of land — Limit of time fixed for 
w/r.v — TMtatrix directed that a IcfriM'y 
should be paid out of the proceeds of 
the Bale of lands, d; that the lands 
should be sold at any time within two 
years after her death : — Held : interest 
upon the legacy should bo allowed from 
the day when the two years expired ; 


or, if the lands wore sooner sold, from 
the date of sale . — Pe BoaiNfiOK, 
McDonku. r. Bobinbon (1892), 22 
U. 11. 438.— CAN. 

d. — Where land was 

directed to be sold within throe years 
from testator's death & legacies paid 
out of the proceeds of sale : — tleid : 


the legacies bore interest from the date 
when the lands should have been sold. 
— McMyxjob r. Ltxch (1894). 24 O. K. 
632.~CAN. 

e. J^o time fixed foe mie 

— IntereM aUatced after reommobU; 
perforf.!— A party conveyed his land 
to trustees with discretionary powers 
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Held : interest only commenced to run twelve 
months after testator's death . — Re Friend, 
Friend r. Young (Xo. 2) (18flS), 78 L. T. 222. 

4795. Legacy to executor --Infant executor- 

infant unable to act until of age.] --(i.. by ht^r 
will, appointed four oxoi-s., iV a lejjacy 

of £1,000 each as cxors. Otic of (lie »‘\ors. wivs an 
infant at the date of testator’s deat h : -- Held : 
(1) the legacies were payable only upon the exoi's. 
accepting the ofTlce A; duties of ex(»r. ; (2) the 

infant could not accept or act in the olllce until he 
attained twenty-one, ^ therehuv his h*gacy did 
not carry intert»st from her death. — Re (iAUONKH. | 
JvONG r. Gardner (1892). 07 L. T. 552 ; 41 \V. H. 
203 ; 37 Sol. Jo. 07 ; 3 U. 9tl. 

4796. Legacy to wife.] — No exception in favour 
of a wife, as for a child, to the rule, t hat a legacy 
does not bear interest, befon* it is payable. — 
Stent v, Kobinson (1800), 12 Yes. 401 ; 33 K. H. 
174. 

Annotation : — Consd. Rv Whittaker, Whittaker r. Whittaker 

(1882). 21 Ch. D. 

4797. .] — Tnder a bequest of £1.000 upon 

trust to invest the sanu* upon intge. of the H. 
borough fund A: jiay the intiuvst as the same should 
arise to his widow during her life A: willow hooil 

after lier di'ath or second marriage* in favour of 
testator's children by a form<*r marriage inter<*st , 
does not become jiayahle to the widow exciqd from 
the (‘nd of a year from testator’s deatli.- Re 
WjirrrAKEit. WlirrrAKKu ». WarrrAKKit (1SM2). 
21 (3i. 1). 057 ; 51 h, .). ('Ii. 737 ; 40 L. T. 802 : 
30 W. li. 787. . . 

4798. Legacy to child Child en ventre sa mere.] i 
— Testator gave to each tV cN'ery of his children j 
born or thereafter t<> be l»orn. \ who should be ' 
living at the time of his death, £.5,000 apiece, | 
to be paid at their age.s <»f twenty-one, etc., with 
intere.st from the day of his death. child ca 
x'enire sa mire is entitled to a lega<'> of £.».000, but 
the interest is bi be coniputi'd only from the birth. 
— -llAWl.lNS r. ItAWMNS (I79ti), 2 (’o\, ICq. t’as. 
425 ; 30 K. It. 190, b. 

AnwiiiUUtn Mentd. Villar r. GllOey. I ns»7 i A. C\ J :C.J. 

Inlant.j - 8’cc, (jeiteniUy^ S<*ct. .5, sub-s<*cl. 

1 t, ])Ost. 

- Effect of provision In will for mainte- 
nance. — Xcc Sub-sect. 11, D. ib) ii., 


interest was payable from testator's death, on a 
legacy given by him to the child, though made 
payable on attaining twenty-one. —U oukiw v , 
Sgutten (18.39), 2 Keen. 59S Coop. Pr. Ufis. 90 ; 
7 L. J. CU. ns ; IS 10, H. 7.5S. 

AniMtatinns : -As to (1) Conid. »*. bnno (1817), f» 

Hare, 32. (fiiirmHu, Mentd. Hcillaiai r. Ulark (1842), 

1 Y. vSr l*. Ch. Ctis. l.'il. 

4801. Direction to convert St reinvest -No 
direction to accumulate — Delay In reinvestment.; - 

MAriMiERsov r. MAriMIERSoN, No. 47S5. ante, 

{h) (\mtinifnii l^etjaries, 
i. In (ietieral, 

Ncc l^aw of Pixiperty .\ct, 1925 (c. 20), s, 175. 

4802. Right to intermediate Income.} NVhert^ 
a legacy depi'inis on a eontingeiiey, the intej:- 
luedial^* inteivst between the di*ath of bmant for 
life the contingency happiuiing d(»es n»»t follow 
the prin(‘ipal, but falls into the n^sidue. SiiAWic 
c. Oi'Ni.lFFK (1792), I Hro, (!. (’.Ill; 29 K. It. S22. 
Aftmttaiions: Apld. Drew r. Killlrk (IS47). 1 P<* <•. .S: Hiii. 

2»Dk Folld. Gat.hrle r. Walroml tiss:u. 22 t‘h. D. .'.7:1. 

Refd. Ilanb r. bloyil ilH2:i). Turn. *V K. :nn : Tm krr v. 

Tucker ( I S.'iH). 2 h. J. K. It. I i;t ; .stnner. IIiirrlHim {IS40). 

2 Coll. 71.'* : ('uuuiturhaui »*. Murray ( IS17). I l»c iJ. & Sm. 

; KullcrtTiu r. Martin ( IH«U). 1 Drew. A: Siu, Ml. Mentd. 

J*ic«»lt »•- \\ Jhlcr ( 28 Hcav. JUk 

4803. Severance of legacy from rest of 
estate Severance for benefit of legatee.) \Vht*re 
a fiirul is severeil imtiuslialoly from testator’s 
death for the beiietlt «»f the ohjecta of the gift, 
tlie interests are ve.stod *V carry tin* interim 
income, tluuigh tin* only gift is in a direction to 
pay at a future time, rinrofore, wlien*. under a 
power t»f a|q>ointment (»vcr a fund, testatrix 
directed the trustees, immediately afbT her 
death, to raise £5,09(1. A to pay the same equally 
hetvv<*eii live nephews \ nieces, the shares of sons 
to be payable on their respectively attaining 
tw«*nty*one, t>l «laughters at. twenty-oin* t»r 
marriage respectively, with benellt of Hurvivo»*ship. 
A: upon trust to apply the residue for the benellt 
of certain other persons: Held: the int.«*ri*slM 


of certain other persons: Held: tin* interc’sts 
vc'stA'cl immc’diat^'iy on the dc*at.h c>f t'estatrix, 
tVtIn* ne phews iV nii c c-H we re e*rit itle*el to tin* inte*riiii 
income! arising fre»m tinir re*spective Mhaivs, - 
Drs'iiAS r. Wo lie .Mi kk.w ( 1893), I Ibrri. At M. 
4‘*5 • 1 NV>v He p. 429 ; 32 L. .1. Gh. 151 ; 11 \V. U. 


-A l4*.stat-e*r made- 


•Hie- i 359 ; 71 K. H. 18.5 


ment on'lds' daughter, who was adult, ^ gave her 

.‘I legacy by liis wiW : ~ Jletd : tin* le*gacy clid ricet ; /^r Hc*vaa’H 'I’niMt-n / 1 hm 7 ), .'( i ch. I». 7 H) ; /^/Hnalih, 

bear intc-re.st from tin* eh*ath of t4*Htator, but only ^ c. .sualUi j 1H!»4). 7 1 L. T. MM : /*> ' 

i 9 <.kar;i:crH‘f" in" A*./; ||™T‘fe!rn c'hil.Vlv!/<>f a.!' wllem’ 

:m ; Fc**,tirijr r. Tayleir ( is<{2). 3 H. A 217 ; JMIUhiuh ^|,ou1c 1 atUiri t in; age* of t wc*nt v-cun* ye ars, but If A. 
V. .Maym* (18«7L 1(5 W. IL I <3 ; Hhoiilel die* without lawful issue*. tln*n over: 

i! t!^ 8H4 • Htt*rh*V. Hr .Sttiukrll, jf/M : the* gift to the i hihjre n of A. was 

J*mtt r. (Jainl.le (1017). h6 L. J. Ch. 710 ; UIKUi tln*ir attaining tin* age* of iweuiy-one >earM. 

Estate Acts, .shrewshury r. 8i,»cw«lmr j . 10241 1 ( li. » \vhci*«; a lc*gac y is severed fr«»rri the rcjsldiic!, 

4800. Ugacy to lUegiUmate grandaon on att^n- | 'mnnnt 

ing majoriiy Testator plwlng hlmsell In Jow « < SK af«vr tit d. atli <.f tho for 

parentis.; (1 1 An * xor. .K ni<|d but ‘''j* ; I" 

answer dis< If»wd a liability for payment ! •*'' ’ 'I'V y i„ ,t,e le^airy. -Kii.mam r. 

of pltf.-e b-KiMiea. The - t mi«|e an order for i “ , "!k <!b. 

immediate payment, without direetuiK the aeeounta , Kii>MAN » K<lwar«l». J»»<» r. Jonm. 

(2) Testator became hound U» the parish for | isoi 3 cii. 3«. 
the eupiKirt of an Ulegitimate cluld of hie aon. ; «*1-. ''!*«■■) '' 

a he made weekly paymento until hia death. aaos - -.!■ (1) Teatator by will 

Held: he had placed himinjlf in toco parentts. At i 4805. - 5 ^ 

— — ■ ■■ ' - , ^ . ,1 f „ tisfs riMWwnshlc jsjrCfMl within which to luivi* 

as to the times of sale, for payment of ; Interast •h^ld the lands. -OcatviK e. Hamiltos 
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Executors and Administrators. 


fiecl. 5. — Legaciea: Sttb-aecf, Cj, B, {b) i, db n.J 

alter giving his real &; personal estate upon trust 
for sale & conversion & payment of debts & 
legacies directed the trustees to stand possessed 
of the residue of the trust moneys upon trust in 
the first place to pay thereout £1,500 be equally 
divided between such of six legatees, whom he 
named, as should be alive at the death of A. B., 
such shares to be paid to them respectively on 
attaining tw(;nty-orie or marriage, “ as to the rest 
of his residuary estate ** upon trust for X. Y. 
A. B., A; the six legatees all survived testator A 
wer(i still living. "JTie trustees having set apart 
A invested £1,500 to meet the legacy, X. Y., 
the six legatees A the next of kin of testator all 
claimed to lx? entitled to the income thereof 
during the life of A. B. : — Held : such income 
passed under the gift of the rest of testator’s 
residuary estate? A X. Y. was entitled thereto 
during the life of A. B. 

(2) Where a (contingent deferred legacy has been 
sev(?red from the g(‘n(?ral estate of tostator, such 
sev(*rance will not entitle the l(*gatee to interim 
interest tljereon unUcss the severance has been 
necessitatc‘d by something connected witli the 
legacy itscilf. 


(2) Trustoics cannot under C/onveyancing Act, 
1881 (c. 4 1 ), H. 48, apply the inccome of an infant’s 
contingent h'gacy for the benefit of the infant 
unless the inccomo will go along with the capital 
t»f th(? higacy if A wh(;n such (capital vests. — 
He .luDKiN’H a’liURTH (1884), 25 Oh. I). 748; 53 
li. .1. Ch. 40(1 ; 50 U. T. 200 ; 82 W. K. 407. 

Consd. Jie Inman, Inman u. Polls, 
hV Modlock, Pulllo r. Modlock 
(3) Reid, lie Holford, 
JJo ford r. llolfortl. IIHIMJ 3 Ch. 30 ; lie Boulter, Capital 
ti CoimtloH Bank r. Boulter, [10181 2 Ch. 40. 

4806. - — ,| — 'JVestator, by his w'ill 

rtppoint<*d ceitain permjns “ exors. A tru8U?(j8 ” 
f-here(»f, A be(iu(?ath(»d to his “ trust-ix's ” the sum 
of £750 “ upon trust i4) pay A divich* the same ” 
amongst a (class conipoH<*d of giuudchildren A 
the isHiK* of grandchildren of testator, (xmtingently 
upon thc‘ir surviving him A at^taining twenty- 
(jne, or, in tln^ case of fiunahcs, marrying, A in 
d(‘fault of any sueh person attaining a vesU*d 
inti'ivst, t;hen he direeU'd that “ the sum of £750, 
A th(‘ investments ri'iUH'senting the same,” should 
fall into his residuary esUiU*. Testator tlien 
devised A b(>queat>hed the* ixcsidue of Ids r(?al A 
personal estate*, except, what he otherwise disiK>B(?d 
of by his will, !.<> his trust4?('s upon trust to 8(*11 A 
convert tlie sain<', A to pay the income thereof 
to his widow for life. Tluj question was whether 
the iiKcome of tlm £750 was applicable to the main- 
tonuiuH? of th«* eontingtmt legaU*es who were 
infants, or wJudlier U^stator's widow was entitled, 
as residuary legatee for lib', to such income ; — 
Held: the contingent legatees weix? entitled to 
th(j intermediate income of the £750 which was bv 


the torms of the will directed to he set apart for their 
benefit, A such income might tlierefore be applied for 
their maintenance during infancy . — lie Meblock, 
Rufpi.k r. Medlock (1880), 55 L. J. Uh. 738 ; 54 
lu T. 828. 


..4nt(ototion« ; ~Confd. lie Imuan, Inman r. Bolls, [18931 
3 (7h. ftl8. APid. lie Clomouts, Clomeuts r. Pearsall, 
11894] 1 Ch. 005; He SnaitU, Snaith r. iSnalth (1894), 
71 b. T. 318 ; Jte Woodlu, VVoodln r. Glass. (189A1 3 Ch. 
309. Bold, lie Joffary, Burt r. Arnold. [18911 1 Ch. 671 : 
He Kyre, Johnson r. Williams, [1917] 1 Ch. 361 ; He 
Boulter, Capital A Oouiitios Bank r. Boulter. [1018] 
2 Ch. 40, 


4 g 07 , j — Testator bequeathed 

the sum of £4,000 Victoria stock, held by him at 
the dates of Ids will A death, to the trustees of Ids 
will, in trust for such of his granddaughters who 


should survive him A attain twenty-one ; — Held : 
the legacy carried with it the gift of the inter- 
mediate income during the infancy of the legatees, 

A, such income was applicable for their main- 
tenance. — Re Clements, Clements v. Pearsall, 
[1894] 1 Ch. 605 ; 63 Ti. J. Oh. 326 ; 70 L. T. 682 ; 
42 W. B. 374 ; 38 Sol. Jo. 272. 

Jumtations : — Apld. Tie Woodin. Woodln r. Glass. [1895] 

2 Ch. 309. Retd. He Bowlby, Bowlby v. Bowlby, [1904] 

2 Ob. 085 ; He Eyre, Johnson v, Williams, [1917] 1 Ch. 

351. 

4808. .] — T. S. by his will, gave 

all his residuary real A personal estate to trustees 
upon tnist to pay certain legacies A annuities, 
A proceeded, “ A my trustees will hold the sum 
of £2,000 upon trust to invest the same in good 
security, A to pay the same to the five sons of my 
late brother J. 8., that is to say, to Bichard S., 

B. 8., N. S., J. 8., A Y. 8. £400 each when they 
shall attain the age of twenty-one years 
respectively, A if one or more of them die before 
reaching the said age, their shares to be equaUy 
divided among their survivors. A, as to all the rest 
of my estate, I give the same to T. 8. H. : — Held : 
the will directed the severance of the fund for the 
benefit of the five legatees, A they were entitled 
to interest on their legacies from the day of 
testator’s death. — Re Snaith, Snaith v, Snaith 
(1894), 71 L. T. 318 ; 42 W. B. 568 ; 38 Sol. Jo. 
564 ; 8 B. 561. 

4809. .] — Testator gave certain 

leasehold property to trustees upon trust to i)ay 
the income to his daughter during her life, A after 
her d(?ath upon trust to transfer the same to all 
her children in equal shares, the shares of sons to be 
vested in them at twenty-one, A of daughtci*s at 
twenty-one or marriage. Testator maclo other 
specific bequests, A gave his residuary estate 
upon certain trusts for liis children. The aaughter 
died, htaving 8ev(?ral children, all of whom were 
infants: — Held: the effect of the bequest being 
to separate the leaseholds from the general estate 
of testat/or, the intermediate income until one of 
tin* children attained a vested interest was applic- 
able U) the maintenance of the infant children. — 
Re WooBiN. VVooniN r. Glass, [1895] 2 Ch. 309 ; 
61 L. J. Ch. 501 ; 72 L. T. 740 ; 43 W. B. 615 ; 39 
8ol. Jo. 558 ; 12 B. 302, C. A. 

4810. Severance for convenience of 

administration.] — ’Festator by his will gave all the 
rest A residue of his property to trustees upon trust 
to pay the income to his wife for life or until her 
second marriage, A from A after her decease or 
second marriage ho directed his trustees to raise 
A pay to each of his sons .1. A F who should be 
living at his death, A should live to attain tlie age 
of twenty -one years, the sum of £5,000 A to each 
of his two daughters the sum of £2,500, A, subject 
to the payments, he directed his trustees after 
the death or second marriage of his wife to stand 
l>os8es8t*d of the trust fund in four equal shares, 
u(K)n certain trusts in favour of his four children. 
Testator died in 1884. Bis widow did not marry 
again, A died in Oct. 1891. P. attained the age 
of twenty-one in May, 1893. On originating 
summons taken out by F. : — Held : (1) the legacy 
was contingtmt ; (2) there must be a severance, 
but the severance was not for the benefit of the 
legatees, but of the residuary legatees, to facilita^ 
the distribution of the estate, A the leg^y did 
not carry interest, but the interest went into the 
residue.— /te Inman, Inman v. Roij:.s, [1893] 
3 Ch. 618 ; 02 L. J. Ch. 940 ; 60 L. T. 374 ; 42 
W, R. 156 ; 8 R. 293. 

Annoiatume :--Ab io (3) Reid. He Holford, Holford r. Holford, 

(18941 S Ch. SU; He Martea, Shaw v. Marten (1900), 

TO L. J.Ch. 354. 
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4811. .] — (1) Contingent bequest of 

leasehold, neither vested in trustee nor preceded 
^ a vei^d limited interest, with gift over: — 
Held : not to carry intermediate rents & profits, 
which fell into residue. 

Semble : (2) a contingent legacy is segregated, 
so as to carry interim income, by l)cing subject 
to a prior vested limited interest. 

(3) The rule that a contingent legacy by a 
parent to a child carries interest during su8pens<> 
of vesting does not apply where the parent is the 
mother unless she is actually standing in loro 
parenlis to the legatee . — lie Eyue, .Iounson r. 
Williams, [1917] 1 Ch. 351 ; 80 L. .1. Ch. 257 ; 
IJO L. T. 409 ; 01 Sol. Jo. 330. 

Annotation : — As toil) Retd. lie Boulter, Capitol & Countlca 
Bank v. Boulter, 119181 2 Ch. 40. 

4812. .] — The interim income subject to 

the interim burden of a contingent spi'cific legacy 
until the happening of the contingency falls into 
the residue of testator’s estate, or goes to hw next 
of kin, os the case may be. — OuTHUiE r. Wai.iiond 
(1883), 22 Ch. 1). 573 ; 52 h. J. (Ui. 105 ; 47 L. T. 
014 ; 31 W. K. 285. 

Ann^iiations : — Rflid. He ClementH, Cluinonts r. I’carwiII, 
(1H94J 1 Ch. (Ui.'i ; He Woodln. Woodin r. OIomh. 118i>.'»l 2 
Ch. soy ; lie Kyre, JohiiMon r. WllliainH, I1917J 1 (Ui. 3.‘>I. 
Mentd. lloUdikys, Frekc r. ('ttlmiidy (lt<8(»), 32 Ch. 1». 
408; He PniU’r, Ihi'drufe* r. lUmre (18HH), U7 L. J. ( 
342; He Lord A Fullerton (1«U.'>), L. J. Ch. 184; 
Frewon r. Law Life Asnee. tSue., (189(11 2 Ch. .'>11 ; /»«* 
Clark, McKtKjkaic r. Clark, IllMU) 1 Ch. 2iH ; He LyMonn. 
Hock V. LyHotiit (1912), 107 L. T. 140. 

Contingent legacies to Infants.] —Nrc Sub-s<»ct. 
14, 1). (5), post. 

ii. JU'siduarjf Gifts. 

4813. Right to Intermediate Income -Residue 

consisting of personalty.) — Testator luMpieathed 
his residuary perf<onal estate t-o trust^K's, upon 
trust for A. for life, ic Hft4*r the death of A. the 
trust monev ine<mi<; in trust for all At every the 
children uf‘A., shan* A share alike. Ut the son or 
sons wlH*n they should have aiUined the age ol 
twenty-one, A* for the daughter or (laugbt4Ts at 
that age or marriage ; wdth a gift over, if A. should 
die without having a ehihl, (*r, having any. 
such children should die, htdiig sons before twenty- 
one At daughU*rs IxdoTO twenty-one t»r marriage. 
A. died leaving an only child H., who died under 
twenty-one : — Held : tie* tni.st property had 
vested in Ih, so that the income between tlie death 
of A. A: the death of 11. belonged to Ik's estaU*. - 
UiDOWAY V. lliOCiWAY (1^51), 4 I)e (i. & 8m. 271 ; 
20 L. J. Ch. 250 ; 17 L. T. O, 8. 239 ; 15 Jur. 900 ; 
04 E. 11. 829. . , ^ 

4814 . A nfsuluury devise of realty 

does n(jt c* 4 rTV with it income not expn?ssly dis- 
l>osed of. but it n*.sults t>o the heir-at-law as undto- 

as U) fsTiXinalty, a ifisiduary bequest of 
which or of a share of which carried with it ex vi 
termini aU the income of sucli residue or sharo of 
residue, though not exprt*8sly dispoiK‘d of, for the 
benefit of the legatees. 

Where testator gave the residue of his real 
esUte to uses commencing with an executory 
deWse to an unlwm perw>n. At gave two-thirds m 
the residue of his personalty to truste^ upon tmst 
to invest in real estates, to be w?ttled to ui^, 
which were the same as thoae declared of hw 
r^duary realty :-Held ; the ordinary rule applied 
to the intermediate income of each class of pm- 
oerty. As to the realty, there was an mt^^y 
2 to such income, & it resulted 
As to the personalty, there was no ^testa^, & the 
income should be accumulated, & be a dd^ to the 
corptw to be laid out in land.— BEcnvEr. Hodosok 


(1864), 10 H. L. Cos. 656 ; 3 New Rep. 054 ; 33 
L. J. Oh. 601 ; 10 E. T. 202 ; 10 Jur. N. S. 373 ; 
12 W. R. 625 ; 11 K. R. 1181, 11. E. ; 8. 0. 

stsb nom. Hoposon r. Rrcfivk (Eaui.) (IS03), 
1 Hem. & M. 376. 



r. Dodifwoii, 119221 1 Ch. MV. Ktxa. U'ninw r. i 
(1864). ;i New Hep. .k-iy : He Kildeiy Trills ( 1 8 < I ). L. H. 
11 Kq. :»:»y ; Chamherirtyne r. ^nK'kett (18.2). * Afi’; 

2(»« ; A.-G. r. Loiuan <1*^7:!). 29 H. 1 • • *9 ; 


206 ; A.-G. r. Loiuan 21* • ./'T i Tr.Ui 

Tliornlmrgh (1878). 8 Ch. D. 261 : LV 

r. llitlfoni, 1 1 89 1 1 ;i Ch. :w ; He V\ o.xUii. » . Gljjw. 

Il89:vl 2 I’h. :109; Hr HuhhluM, ^6 W«»rm6 

78 L. T. 218 ; /.V Taylor. Smart t*. li 

134 ; He StA*vi»nH, SU'veiw r. Slevom*. 1 191 .• 1 I ( h. 4 -» . ne 

Conyiigham. Coiiymthain i*. ('<»h> lyham. 1 1 

iycu Msntil. MathewR t*. Kehle (IS67>. 1.. K. » KU- 46 ,. ^ 

4815 . Residue consisting of blended fund. 

— Ender an executory devise of a residue of nxu 
A: p<‘rsonal estate, the intennciliate rents A; proms 
of the real t*st«te pass, as well as tie* 
the p<*i*s»>nalt V. --(ilSNKHY r. Kit/gi'hai.i> (1> —)* 
Jac. 46S; 37*10. II. 927. E. E. 

-(kJMd. Arkw-H ^ ‘7(V!' Aoldi 

J . < '\l 3 .9- Cohid. HelluH H r. HolliUr^ I J ^ »>. 1- B* } f 
Fo ^.10 Apld. Hr lOimhlc. W illlaJUM »•. MumMl ( 1 88 J), 2.i 

(i-rj), » I'l. AC nii. VI ,i,3: 

Mift - -1 Tc-Htiit<ir hi. 

n*i.luii'ry r. til v»tal.- Ir.mt.M'H, ..ii ”’'7* 

,.tu' n-iilK to l.iK w.tr tor l.oi hfo. A: upon l»" '>• '{ '• 
to apply tlx- routs tor tU- n.ainloiiai..o < t 1 H 
ilauKlilor K to acoiini.ilato tl... ^ 

ilauKlitor attaiiiiiiK tHoiily-oiio to paj. I t 
aocuiiiulatioim A M.v t.ituiv "“""'o for la li^. 
A ,i|M>ii hor (loatli on • rnsMi) n.nvi y I la n Hnlawy 
n-al .-alatn ....lo A np.ally " t woo" ^ ^ 

lair chil.l A rhildron who Klaaihl 1 ia< t< “ 

tweiitV'Oiie, as tenanls in common in fee. GU6 
in cai- hiH iiaiiKhior 

anv chilii or childn n who should attain twenl> 
Ihoi, on iniat to rouvoy 
natato to wa ll powai or poraoiiH rw th dauK lU.r 
uluiidd hv dc*ed or wdl appoint, ny anoi.n r 

c'2!lw t.*lalor I I.Ih romduary 

esUE. t-o the same pe^rsorm um 

muiie iruHts as those xr acciimula- 

except the clause as to maintenance. A arc mnuia 

"‘riu. will rontainod ra. diapoHltlon "f 

of lli<> r<-alt,y ortho poiwonalty diinnit tia. auapuiw 

‘’^Tho'da.iKl.tor mirvivod UmUU.r A hia wlfa. 
& dind JoavhiB an only daiiuhU-r. ^ 

T.*UU,r-H daiiKhUT hial. ; '„V'"th«r 

the ,«.wor of vinK no oh Id who 

persons, in the ent of hr r J* av ng i 

ihould live U. attain a ^Xli.r »>ad 

[SS‘t,ntinK«.cy. aa woU a. tl- « of 

the pemonaltv. muat he accmnuUUai, A follcw th 

deatination of the eoT\,m.~tU liUMBiJK, WMXIAMh 
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Executors and Administrators. 


Sect, 5. — Legacies: StHt-secL 5, B, (b) ii., (c) d: (d),] 
V. Murkell (1883), 23 Ch. D. 300 ; 52 L. J. Ch. 
031 ; 48 L. T. 001 ; 31 W. H. 005. 
nnotations : — Conid. lie Townsend’s Kstate, Townsend r. 
Townsend (1880), 34 Ch. 1). 3/>7 ; Jif JSurtmi’s Will, 
Hanks Heaven, [1892] 2 Ch. 38. Befd. Hr. WilliamH, 
Hponcer u. Hrif^houso (1886), 54 L. T. 831. 

4817. Residue consisting of realty.] — 

Brctive V. IfoDOHON, No. 4814, ante. 

Contingent legacies to infants.] — See Sub-sect. 

14, 1). (5), j)OHt, 

(a) Legacies charged on Layid, 

4818. General rule.] — (1) If a legacy be given 
out of land, it carries interest from the death of 
t(^8tator, because land yields i)rolit8. 

(2) If out of personal estate, it yields interest 
from a year after testator’s death. 

(3) If a time of payment be mentioned, then 
interest from that time. — M axwell v. Wktten- 
HALL (1722), 2 P. Wrris. 20 ; 24 E. K. 028, E. 0. 
Annotati(m8 : — Ar to (1) Befd. Lloyd v. Wllllains (1740), 

2 Atk. 108. Ar to (2) Befd. Lloyd v. Williams (1740), 
2 Atk. 108. Generally t Mentd. Hath v. Hradford (1754), 
2 Vos. Hon. 587 ; Watkins v. Maule (1821). Jac. 105; 
i*oarco V, Hlocombo (1838), 3 Y. & C. Ex. 84. 

4819. No time fixed for payment.] — Bilhon 

V, Haundehr (1727), Burib. 240 ; Cas. ternjt. King, 
72; 145 E. ]{. 000. 

4320. .] — (Charge by will on real (istat(i 

of simple contract d(‘bt of another jierson con- 
Bid(»rt'!d as a higacy, carrying inter(‘st f rom the dciath 
of testator at 4 i>er ccjnt.— SuiUT v. Wkhthy (1808), 
10 Ves. 303 ; .33 E. U. 1033, h. i\ 

AnnotatiftUR Diatd, Turner v. Huck (1874), T^. U. 18 Kq. 
301. Befd. He Whitehead, Whitehead v. Street (1913), 
108 L. T. 368. 

4821. .] —Kheeman V. Simpson, No. 5720, 

jtosl. 

4822. Legacy payable out of proceeds of real 
estate.] — ’ri^stator who died in 1H23 direeted the 
trustees of his will to raise a legacy by sale of his 
r(»al estate - //chi ; the h‘gatee was not barret! 
hy St<at. LimitatiotiH, s. 42 from claiming inttq'c^st 
on t-h<^ legacy from the eiitl of the lirst- year aft.<*r 
the testator’s death.-- (ii(ni(iir r, Hri/r (1H48), 
10 Sim. 323 ; 17 L. .1. Cli. ISO ; 12 ,Iur. S50 ; 00 
E. B. 80H. 

AnjMiatitmR : — Apld. Watson r. Saul (1859), 33 L. 'F. O. S. 
55. Befd. llUtfhoH r. WllllaniH (1852), 3 Miie. (L 683 ; 
Ohoo r. Hlnlinp (1859), I l)e (1, F. .1. 137 ; Mntlow r. 
Hlgir (1874). L. H. 18 Kq. 246. Mentd. iVtiv r. IVtro 
(1853), 1 Drew. 371; Jie Jordlwin, Jluino r. .ItirdlHoii, 
119221 1 (3i. 4 10. 

4823. - .] "l)t‘vise of real estatt* upon trust 

for sah^ iV out of the proetunls of such sale to pay 
certain legacies: - Held: intt*rest on the lt*gacics 
was jniyable frtnn the ]n*riotl of a year after 
testators death. 33 m*neh e. Buck (IS7I), E. B. 
18 Eq. 301 ; 43 L. .1. I'h. 583 ; 22 W. H. 7 IS. 
Annotation Hr WttU>rH, Waters r. Hoxer (I S89), 

42 (3i. 1). 517. 

4824. Power to postpone sale.] —Testator, 

aft-er devising lUl Jiis n*al estate to his wife for life, 
direeted his trustees after the death of the tenant 
for life to sell the same, with power to postpone the 
sale, d: to stand possessed of the pioceeds upon 
tniat to ix^tiiln thereout tw’o several siuns of 
JLT.OOO sterling each & interest thereon respectively 
at 4 per cent., in trust for his daughters for life 
with remaiuder to their child or children 
i*e8pectively ; A& testator declared that the mits 
of his real estate unsold be aoplied as the annual 
income of the proceeds of sale would be applied 
if a sale had taken place. On summons ; — I/eM : 
the two sums of £1,000 wert^ a charge on the real 


estate, & there was a distinct direction to pay the 
income out of the charge on the real estate ; 
interest was payable at 4 per cent, on the two sums 
of £1,000 from the death of the tenant for life. — 
Re Waters, Waters v. Boxer (1889), 42 Oh. 1>. 
517 ; 58 L. J. C^h. 750 ; 01 L.T. 431 ; 38 W. B. 57. 
AnnntntUm Polld. Hr White, White v, Shenton (1909), 

101 L. T. 780. 

4825. .] — The gift of this legacy is 

out of the proceeds of land, after payment of the 
charges thereon. The legatee had no right to 
receive, or title to receive, until realisation. 
Testator gave the trustees a discretionary power 
to postpone the sale so long as they deemed it 
expedient. In ordinary course the legacy would 
not be paid until tlie property w^as sold. The 
legatee could not have enforced payment, & it 
was not a legacy which w^as payable till then. 
The legacy was payable out of a particular fund 
not got in till now, & the legatee was entitled to 
receive it, with interest as from one year after the 
death of testator (Kekkwich, ,T.). — Re Hull, 
Melhuisii V. Fletcher (1890), 40 Sol. .To. 257. 

4826. Legacy to be raised out of rents & profits 
of real estate — Payable within three months after 
death.J--(I) Testator, by his will, gave several 
pecuniary legacies, & directed them to he paid 
within three calendar inonilis after Ids dec(‘as(‘ ; 
^ by a codicil, ho directed that tw'o of those 
l(‘gaci(‘s, consisting of £30, ()()() each, should not bo 
paid out of Ids general personal esiatt*, but siiould 
be raised out of t he r('nts A: pi’ollts of his real estates 
thereby devised A: of tiiosc* to he purchased with his 
iH‘Kiduary ])(q’sonal estate, A: until th(*y should b<^ 
raised A: j>aid, the* first tenant for life wuis not to 
he entitled U) the W'hol(» rents A:- profits but only 
to a fixed annual sum ih(*reout ; — J/cld : inttqvsl. 
wqis payable on the two legacies from three montlis 
aft<‘r the d<‘ath of testator. 

(2) li(‘gacies giv(‘n hy will wdiieh directed them 
t<o h(* paid within thre<* months after testator’s 
decease will hear inter(‘.st at^ 1 per cent, from tlie 
expiration of the lime* at which by the W’ill they 
were so diri‘Ct(*d to he ]iaid. — LoNDEsnoRoroH 
(liOHn) r. SoMEHVil.LK (1S51), 19 Beav. 295; 
23 L. J. (’h. did ; 23 1.. 3’. t). S. 291 ; 52 E. B. 
3r»3. 

AntuiUitions Generally, Mentd. Hcholuflultl r. Hudfern 

(1863), 2 Dnnv. Sin. 173 ; Froman v. Whitbread (1865), 

I.. K. 1 Kq. 266 ; Hulkeley r. StepheiiH, 11896] 2 V\i. 241. 

((/) Legacies payable at Future Date, 

4827. General rule — From future date.] — Whei t* 
a legacy is to be paid at a certain day, it shall carry 
interest from that time, it not paid. — B ai^ifr r. 
’fHEVoK (IdSf), 1 Vern. 2dl ; 1 Eq. C’as. Ahr. 28d ; 
23 PL B. 45d. 

4828. .] — Where a legacy is given to 

be paid at marriage, or twenty-one years, or any 
other particular time, that it will carry interest 
from that time though a bill for it be not pref< rred 
till afU*rwards ; but where a legacy is given 
generally A: no time mentioned for the iiaymeiit 
of it. there it will carry interest only frt)m the tiim* 
of the bill exhibiU*d, or a demand made. — Anon. 
(l«9d), p'reem. Ch. 207 ; 22 PL B. 1102. 

4829. Necessity for demand for pay- 

ment of legacy.] — A legacy payable at a certain 
time, shall notwithstanding carry interest only 
fn>m the time it is demanded. — JoLiJFP r. Crew 
( 1701), Prec. Ch. 161 ; 2 Eq. Cas. Abr. 505 ; 24 
E. U. 77. 


PART IV. SECT. 5. SUB-SECT. 5.— B. (d). 

4S87 I. Omrral rHU--Prtm future daie,]~-Jie Gyijcs. Oibdon r. CTiiaitos, 119071 1 I. IL 65. — IR. 

4187 H. d— L lovd’h Estatk r. liK Joxu’s Estatk (1908), 25 H. C. 136 ; 18 C. T. H. 188.~ S. AF. 
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4830. .] — Smell v. Deb, No. 4781 , 

ante* 

4831. J — A. by her will bequeathed 

a legacy of £100 to her nephew E. to be paid him 
“ witliin six months after he shall have fully served 
out his apprenticeship to which he is bound/’ E. 
ran away from liis apprenticeship, afterwards 
died : — Held : his representative was entitled to 
this legacy, with interest from the end of six months 
after the apprenticeship expired ; for the serving 
out the apprenticeship was not to be considered 
as a condition annexed to the legacy, for the non- 
jierformance whereof the legacy would be for- 
feited, but was only an appointment of the time 
when the legacy should be paid. — Sidnky r, 
Vaughan (17:>1). 2 Ero. Pari. Cus. 254 ; 2 Eq, 
Cas. Abr. 211 ; 1 E. K. 92(5. 

4832. ,] — Maxwkll t\ AVprrrKNiiAUM 

Siy* 4S18, 

4833. .] — Devise to A. for life, with 

r<‘mainder to liis first A other sons, reniai ruler to 
Jiis daughtei*a ; A:, in default of such i.ssue. Die 
prt'iuises to stand charged with two sums, to In* 
]iaid after the (hath of A. without issue. A: subject 
tro such charge over, with a power to A. of jointur- 
ing the whole (;stat*‘. which he (‘X(‘cuted, A. dying 
without i.ssu(‘ : — //chf : the sums only carried 
interest from the death of the joint ress, who sur- 
vived liiin. ItKYNoLOs r. MkyiiK'K (175S). 1 
Eden. IS ; 28 K. H. ri02. 

4834. .] — Intere.st on legaci(‘.s i.s | 

given for delay of jiayinent, tS: conseijuently, until i 
the day of payment arriv(*.s, no interest is, in | 
general, demandabh*. 

\Vher(‘ a legacy is given by a fatlu r to a chihl 
payable at a future period, interest is payable 
thereon by way of maintenance ; but if ma.iiile- 
nance is jirovided by the will for the child from i 
otlier sources, int<'rest on tiie legax’y is not allowed | 
until the legacy becomes payalile. Do.novan r. | 
Nr:i:i>HAM ( 1 Sl(>), h lleav. DH ; 15 I>. ,1. (’li. U»d ; 7 i 
L. T. O. S. 1(»7 ; 10 Jur. 150 ; 50 K. It. ,'{00. 

.1 inuitotionM : -- Refd. /.V (loorifo’M KwUifc, (icoricp c. 'runicU j 
’J-t W. U. I'CJI : .May r. P«il.t.ei' ilH77), ‘Ji W. P. 

.'.07 ; Jit Mofxly. WtuMlnOYo r. Moody, llHSi.^) 1 Vh. 101 ; 

AV Ho^lby, Ho\v]by r. Il<»wlby, llUOlj 2 Cli. Os/i. 

4835. — — Te.stalor directisl that no i 

charitabh* beijuest should be legally payable until ! 
tlui expiration of six calendar months from the | 
time of his decease : — I/rld : the direction did not I 
atT<*ct the general rule, cV intcTest began to be j 
payable on the legacies ordy at the c*xpiration of j 
.six* months from testator’s decctfisc*. — jAt'Ncicv v. ' 
A.-(i. (1801 ), 5 (iiff. dt»8 ; 5 L. 'J\ 374 ; 8 Jur. N. S. 

0 ; 10 W . H. 120 ; 00 E. It. 127. 

Jnn^4nthm ; —Mentd. Ac* .Smith, Pracla r. Vandroy, (lUlliJ 2 

rb. 

4836. ~ — .] — fie l..oiii)’s E.statk, l>mi) 

r. I/iun, No. 4071, ante. 

4837. •] — Held : a legacy payable* 

under the will of a t-estatrix out of the i-«-v<*i*Hionary 
interest in a fund, the* lib* inteivst of which hiwl 
l>een appointed by testatrix to anotluT pc*rHon, 
would bear intc-rest fiom the deal h of the appoirit<*e 
for life, k. not from a yc«u* fnan the death of 

— He Davis’h Thlhts, Stoi ghtcjn r. Taou 
(1887), 3T. L. 11.300. 

4S38. •] — H. by Iua will, dab'cl 

.lune 11, lt>0tl, directed his trustcfis Ui pay the 
income of his rc*siduary e.sU4t4? to J. for life, k 


after J.’s death he diivcted his trustees to convert 
such estate into money. A: out of the proceeds to 
pay the sum of £1,000 to M., A: to pay one moiety 
of the remainder of the proewds to M. A:, the other 
moiety to S. Testator died on Jan. 20, 1008. 
J. died on Feb. 20, 1008 : — Held : M. was entitled 
to intort^st on hc‘r legacy of £1,000 as from the 
death of J . — lie WiiiTK, WiiiTK r. (1000), 

101 L. T. 780. 

4839. Vested legacy^Whether Infant entitled 
to income during infancy.] devise! of £l,00o 
out of moni'V on intge. to be paid when the devisee* 
came* of age*: -Held : (1) the le'gacy was vestcHi, 
A: carriiHl inte*n*st ordy fixmi the lime' when tin* 
de»visi*e i*ame of age ; (2) it was a spe*ci11c h'gacy, 
chargeable only on the* mtgi*. ni»t on tin* tx*sid\ie 
of the* personal estate. C'liA.MHKUs i*. Jkokfkii^ 
(1700), 2 ICep ('as. Ahr. 511 ; 22 K. U. 450, h. (’. 

4840. Legacy payable within speoined period.] * 
A. by will in 1000, e!x*ated a trust term of twenty- 
eine* yt‘ai*s fur the* payment of d(*hbs Al legacies, 
to b(‘ paid within 0v(* y(*arH afteu* his d(*ath, \. 
by a e'odieil devised tin* same <*stat4‘s to trustees 
A: the*ir heii*s t4> pay the wife* during her life £300 
nrr tttntum k wit h the surplus pixiOts his dehts A. 
l(*gai*ie*s. 3’estator's widow tlid nut. die till 1730; 
the (|in*stiun was. whe(ln*r a Iegal4*e fur £20 k 
a simph* e'uiitract cn*dit4»r fur £70 O.v. are* (*rititl(*d 
tu in!ere*st upon tin* hgacy, A debt, k fixun what 
time*; Held: inten‘sl un the li*gae‘y lM*gan at 
the* c'xpiratiun uf the li\e years, k inte*ix*Ht was 
alluw<*d un the debt only trean the tjiti<! it was 
asceii aim'd bv tin* master’s repurt , k cunllrmml in 
1717. Li.oYO r. Wii.i.iAMK (17|0), 2 Atk. 108; 
Harn lOi. 221 ; 20 K. It. 108, h. C. 

JnuttfatiiUtH : Conid. VkIdn, 'rhOM'Uinorlen r. Pike 

( lUa" ). 1M» L. T. Rflfd. Jit Wulford, Kt'iiyoii v. 

Wulfortl. HIM 2 1 I (’ll. 2 III. 

4841. .| \ le'gaey ll4» b«* paid within tlii'ee 

munths after decease) ln’ld t-u carry int<e!r<*sl. from 
thii‘e months aft4*r tin* death uf l4*Ht.al4ir. — 
Il\ititisu\' V. llinMU-:s (1753), I Is'e, 107; I0| 

E. H. 7:1. 

4842. Discretion to postpone payment for 
convenience.! 'I’eHtatriN gave M«*veral legacie^s, 
A directed h«'r hushaiid, whuiii siie appeante'd he*r 
e*xur., bi pay tin* legacies as soon after )i«*r death 
as might he cunveiiienl, ur within thret* years, if 
itshuuld suit his e'unvenienc** ; field : the legab^e^s 
we*re not ent iilesl to int4*ix*Mt. on t )ieir legaci«*s before 
the* expiration of the* three Years. 'riio.MAs r. 

(18.37). 2 V. A. il Ex. 525 ; 100 K. It, 501. 

AufutUilitm : Dittd. Olivia r. Wr^mriiwin (IHSl), ;>:( L. J, (;ti. 

4843. .1 j/ON*i>KsiM>iiorcui (IsiKO) v. 

Su.MKliVll.lj:, No. 1820, ante. 

4844. -Wiiere tbe*re was a berpiest bi 
b'stat4#r’H five daughb'rs of £0,000 <*a<:h, bi be 
invesb'd by tin* e!xe»i*s. witJiin se;ven ytuirn from 
testabir's ele‘ath, “ in trust for them eir their 
cliildix‘ii, hut if any of my daiighbus should die 
le*aving no issue, the‘n the share or puiiion so 
inve*sb*d shall Is* divided rimongst those who have 
issue, shant A share alike, as lh<*y arrive at the; age 
of t.we*nt y-eifi»t ye»ai'H ; A if e»rdy one, IJie wheje b» 
go to that eine only.” One daiighbjr died without 
issue*, in tlie; Iife*tim«* e>f b*stiit/or : -Held: as the 
cjstab? was Hullie i<*nt Uj pay therm at b'sUitor's 
derath, iiib’rerst must Is* paid upon the le*ga(;ies 
from a ye*ar aft4*r brsbibir’s ebrath, the direction 


4840 I. I-eofiru iwjyaitU trilhin mprei- ! sut in an e»r»llnaiT r. 

fird I— Terrttator jrave logacloH ef Mir.lJKK <1877|. 25 (Jr. 221.— CAM. 

$1 00f» e*aeh to ot bh* daugbterH, . f, pawdAr #m hapjtmino «/ 

eayabU* in aeve« yean* from tbe elaU* ! /w/ure rreni.) - Where UstfUkUtr dim ted 
of the w01: ~//Wd.* they were not ' i,l, n-al A iiersonai oatate to Im» con- 
entitJed to iiiterwl from tbe explmtloii vertisl liiU» money, the iirooeeelei t<» 
<if such seven jears*. but only Intensft be i;uosU‘d, aucb InvwitiiicnU U» U- 


I coiiUiitird iifibl the* whole of Ida pro* 
; js*rt>' aboiild lie nrallMMl ; 8c out of the 
Maroe. when nft rr»alit<Ni 8t loverateel, U$ 
j pay r^&rtaio leitrnedes ; -tJrUl : until the 
' whole was roatlaed tbe Icrgateea were* 
I not entitled U> Intenwt.- Hmitii r. 
HKiTov (1»7«). 17 <ir. .'J97. CAN. 
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Executobs and Administeators, 


Heel. 5. — LegacieH; Svh-Hccl. 6, B. (d), C. & D. ] 

for investmonfc being for the convenience of the 
estate, & not tor the benefit of the residuary legatee. 
— Vabley V. Winn (I860), 2 K. & J. 700 ; 25 
L. J. Oh. 831 ; 28 h. T. O. S. 80 j 2 Jur. N. S. 
661 ; 4 W. R. 702 ; 60 E. R. 063. 

Annotation : — Folld* Olivo v. Westonnaii (1884), 53 L. J. Ch* 

525. 

4845. .] — Testator directed tliat certain 

legacies given by his will should be paid within 
four years after his decease. The exors. paid some 
of the legacies within one year after testator’s 
decease, but others of them remained unpaid by 
reason of the inability of the legatees, being infants, 
to give receipts. It was not necessary for the 
convenient administration of the estate that the 
Jjayment of any of the legacies should be postponed : 
— field : the unpaid legacies carried interest from 
the expiration of one year after testator’s death. — 
Jte Olive, Olive v, Westeuman (1884), 63 L. J. Oh. 
625 ; 60 L. T. 365 ; 32 W. K. 008. 

4846. Legacy payable on happening of future 
event — Event happening within testator’s lifetime.] 
—-Pickwick v. Oiuheh, No. r»281, 

4847. .] — INstalor bequeathed 

i; 18,000 to tnistc^es, upon trust, for liis three 
illegitimate children, the share of tdie sons to be 
paid at twenty-one, the share of the daugliUu* 
at twenty-one or marriage with consent of the 
trustcciH ; Ai l-<iKtaU>r directed the trust<3(*s to 
af)j)Iy £100 to the maintenance &; (education of eacii 
of the cldldren during minority. The two sons 
attained twenty-one in the lifetime of testator ; 
At the daugliti*!’ married in the lifetimti of testator, 
wi<<h his c.onwnt, but h/id not attained twenty-one 
at his death Held : this was an exc(‘ption from 
t-he general rule as to legacies Ix^aring intert^st. 
At the higiiU-MiS were entitled to iutA5rest fi'om the 
d<3at/h of U^stator, th(3 legacicjs Ixiing payable at 
that time. -- (JovKNTUY v. Hhkitns (1841), 14 
Him. 30 ; 8 .lur. 182 ; 00 E. 11. 207. 

Annotatioti N.F. Jir PtUfreoinun, I’ubllc Trustee v. Palfroo- 

nian, 11U141 1 Ch. 877. 

4848. U'stator gav<' his residuary 

estate uyxm trust subject to an annuity, tt» pay 
£2,000, I/O each of his three sons At £1,000 to each 
of ids four daiighh'i’s cm their respectively attaining 
the ag<3 of twenty-three years, ^ dirented the 
residue of t he t I'ust estate to be lield upon cert4un 
trusts. Tc'stat-or’s eldest- scni A:, c'ldest daughter 
respectively attained tweidy-thive in his lifetime : 
— neUl : i he legaeiiis to t hc^ eldest- son & eldest 
daughUT it‘spe<’tivc*ly bt‘c ame ordinary iinmc^diat-c* 
legacies A:- carried intc»rest- not from the death of 
tostator i)ut at the* c*xpiration of one y<*ar from his 
death. — fie J'alfheeman, I’chlic Tuustee t\ 
Paj.FHKEMAN, [101 IJ 1 Eh. 877 ; 83 L. J. t3i. 702 ; 
110 L. T. 072 ; 68 Hoi. ,lo. 450. 

4849. Legacy to niece.] - ( 1 ) A legacy from an 
uncle t-o a niece, t-o be paid at twenty-one or 
marriage, does not carry interest before tlie time 
of payment. 

(2) The ct. will not- supply a suri’cnder for a 
na-tural child ; but if it has a legac\v fi-om the 
father payable at twenty-one, will allow inain- 
U'niuice. 

(3) Ix'gacy fi'om a paivnt to a child bears 
interest before the time of payment, & from the 
death of tcistator ; & is the only instance. 

(4) Ijegoc'y payable at twenty-one ; befuix* 
which time the legatee dies : if interest is payable. 
Ids exor. sliall have t he legacy immediately : if 
not, he must w^oit, till the legatee W'ould have been 
twenty-one, Ab cannot then have the Interest. 

(5) Legacy payable at twenty-one ; before 


which time the legatee dies : a person claiming 
by limitation over takes immediately, but the 
administrator of the infant must wait till the time 
at which the legacy is payable, unless the whole 
interest is ^ven. 

(6) A wife as well as a child is within the 
exception to the rule, that a legacy does not bear 
interest till it is payable. 

(7) Legacy from parent to child payable in 
futuro ; if maintenance is given generally, it shall 
carry interest ; but if an annual sum, less than the 
interest, is given for maintenance, the exor. 
paying that shall have the rest. — Orickett v. 
Dolby (1795), 3 Ves. 10 ; 30 E. K. 866. 


Annotations : — As to (6) H.F. Lowndes v. Lowndes , 

16 Vos. 301 ; Haven v. Waite (1818), 1 Swan. 663. Coil__- 
lie Whittaker, Whittaker t>. Whittaker (1882), 21 Ch. D. 
657. As to (7) Apia. TyrreU v. Tyrrell (1798), 4 Ves. 1. 
Reid. Re Bowlby, Bowlby v, Bowlby, [1904] 2 Ch. 685. 
Generally^ Mentd. Fasting v. Allen (1844), 5 Hare, 573. 


4850. Legacy to child.] — Orickett v. Dolby, 
No. 4849, ante. 

4851. Effect of direction lor maintenance — 

Maintenance less than Interest.] — Orickett 
Dolby, No. 4849, ante. 

4852. Legacy to wife.] — OuicKE'rr v. Dolby, 
No. 4849, ante. 

Legacy to infants.] — See, generally, Seel. 5, 
sub-sect. 14, post. 


C. Rate of Interest. 

See It. H. 0., Ord. 65, r. 64. 

4853. Legacy charged on personal estate.] 

It is the rule of this ct. to allow no more than 4 
per cent, where the will does not mention interest 
on portions charged upon laud, it lias also been 
extended to the cases of legacies & iiortions charged 
upon personal estate. — Guillam v. Holland 
(1741), 2 Atk. 343 ; 26 E. It. 608, L. C. 

Annotation : — Rsid. Lewis v. Froke (1794), 2 Ves. 507. 

4854. .] — (1) Where legacies are charged 

upon pcraonal estate, Ac interest directed to be paid, 
the ct. in this case always allows the legal interest. 

(2) Where legacies are charged on the real 
estate, the rule of the ct. is to give one ]>er cent, 
less than tlie legal inU3re8t, as it is a gt>od security 
for the principal. — M oore v. Moore (1746), 3 
Aik. 402 ; 26 E. It. 1032, L. C. 

4 g 55 , ,j — Wiis the rule to give interest 

at 5 per cent, on legacies out of 2 )er 8 onal estate, A 
4 per cent, out of real. It has now long since been 
aiU^rt^d, Ac the general rule is, tliat they shall all 
carry intei'est at 4 per cent, from the end of a year 
after testator’s death. The case of maintenance is 
an exception. — Bryant v. Speke (1748), 1 Ves. 
Him. 171 ; 27 E. It. 963, L. C. 

4856. Legacy charged on real estate,] — Guillam 
V. Holland, No. 4853, a?ite. 

4857. .] — Moore v. Moore, No. 4854, 

ante. 

4858. .] — Bryant v. Speke, No. 4855, 

ante. 

4859. When 4 per cent, allowed.] — Daughters’ 
portions by will chiirgtid on personal, then on real 
e^tat(> with interest for maintenance ; so far as 
the )X3rsonal deticicut, they carry but 4 per cent. 
— Trimlestown (Lord) v. ('-olt (1749), 1 Ves. 
Sen. 277 ; 27 E. K. 1030, L, C. 

4ge0. .] — Legacy payable at twenty-one 

with 5 per cent, till payable. Extrix. advanced a 
sum lar^r than the legacy by discharging disburse- 
ments, paid bond fide for the infant, though some 
were improper. Legatee when of age as^ned the 
legacy. Assignee entitled against extrix. to the 
legacy with 4 per cent, from the time it was 
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payable. — Davies r. Austen (1790), 1 Ves. 247 ; 

3 Bro. C. C. 178 ; 30 E. R. 325, L. C. 

4351 . Ho interest given by wUl.] — Legacies, 

where no interest is given by the will, shall carry 
interest at 4 per cent, only, & from the end of a 
year after death of testator ; except where it is 
given by way of maintenance : though the fund 
produces more ; & the interest shall not be 

increased by the effect of appropriation. — S itwelx. 
V, Bernard (1801), 0 Ves. 520; 31 E. K. 1174, 
L. C. 

Annotations: — Ck>nid. Elwin v. Ehvin (1803), 8 Ven. f>47 : 
Wood V. Penoyre (1807), 13 Ves. 325. Apld. Noel r. 
Uenley (1819). 7 Price. 241 : Taylor r. Hlbbcrt (1820). I 
Jao. A W. 308. fopld. Anserstciii r. Martin (1823). 
Turn. & R. 232 : Howltt v. Morrln (1824), Turn. Ik U. 24 1 . 
FoUd. KilTlogton r. Gray (1825). 2 Slni. k St. 306. Ckinid. 
Stelr V. Ma^ill (1827). 1 Bli. N. S. 662. Diltd. Doiurlai* 
r. Congreve (1836), 1 Kooii, 410. Expld. ft Apld. Ta>lor 
V. Clark (1841), 1 Rare. 161. Distd. Mackle r. Macklo 
(1845), 5 Hare. 70. Consd. MfiojihorEuu v. Macphcrttoii 
(1852), 19 L, T. O. 8. 221 : Jtr t^ampbcll, Cainpl»oll v. 
Campbell, (1893J 3 Ch. 468. Refd. Clifton r. Cotikburn 
(1834). 3 My. dc K. 76 ; Caldeoutt v. Caldixiott (1842). 1 
Y. & (’. (’’ii. CoH. 312; Grt)li»li*y r. ChoHUTlleld (IS.'il). 13 
Boov. 288 ; Shore r. Shore (1859), 28 L. J. Ch. 940. 
Mentd. Gibson V. Uott (1802), 7 VtHi. : Bernard e. 
Mountaguo (1816). 1 Mor. 422 ; Casamaljor e. Poarson 
(1841). 8 Cl. & Pin. 69 ; Ludlow r. Stevouson (18.'i4), 23 
L. T. O. S. 294 ; Yatos v. YaUw ( 1S6U), 3 L. T. 9 ; Bulkolev 
r. Stephens (1863). 3 Now Hep. 105 ; AJJhuHon r. Whlttell 
(1867), L. 11. 4 Kq. 295 ; lU Whitehead, J*oaco<5k r. Lueus. 
(1894] 1 Ch. 678 ; lie Hall, Foster v. Metcalfe (1903), 72 
L. J. Oh. 554. 

4302. Wood r. I^enovue, So, 4770, 

ante, 

4863. .1 — Shirt v. Wksthy, No. 4820, ante, 

4304 . J — Loniiksixjkough (Liui*) r. 

Somerville, Ko. 1820, ante, 

4305. .] — TesUtor, liomicihul at Hoiabay, 

directed his trust^Mis to iinest two Hums in Indian 
public loans or other Hocuritius t herein inetiUoiieil, 
& to pay the inUjrest to e«Ttain legat<M\H. The hulk 


testator must pay for the indulgence grauUni in 
allowing the sate to bo defei'n^d by tht» payment of 
5 per cent, on the said legacies instead of the usual 
rate of 4 per cent, its hert'tofor (\ — He Bailey, 
Tatham V, Welch (1917), 01 Sol. Jo. 398. 

4870 . SpsGlal direction In will.] -By his 

will 8. B. gave legacies of JC8,000 to each of his 
daughtera, payable live years after his death, A 
interest in tiie meantime to bo paid t>n each legacy 
at the rate of 3 per eent. haif-vearly ; ^ afU*r 
giving devising all his ival &> leascdiold iisUites 
to his (dder son, A beciueathing the rt>8idue of his 
personal estate between his two m»ns as thertun 
mentioned, U'stator rt*vokiHi, s(*l' a.sidt', A- avi»ided 
all other wills, settlements, vV aginMUiieiits for 
settlements which he had at any time theretofore 
miule &; execut-4*d : Held: tlu^ rate of inlert'ntf 
to be paid on the daughteiV legacies was U per 
cent, per annum. - Jte Boukmr, Hookkr v. llooKKR 
(ISSd), 51 L. T. 239. 

4871. Rate of Interest declared by will Effect of 
payment of fund Into court.] Testali>r bequeatheil 
Ui each of his six granilrliiUln'n £200, A in case 
any of them should not liavt* attaiiie<l t went) -one 
at the deatli of testator, he dinH-tiui his trustees, 
who wc‘re also liis exi>r8. A resuluary legatees, t<» 
pay iiiten.‘st ft>r the legtuues of sueh children, after 
the rate of 5 p« r cent., towanis tlu'ir niainteiiance 
ft education. I’pon dilTertuiees arising belwt'en 
the father of tie* childn'n A the trustees as to the 
iuveHtment of the money |M‘ndifig ininoHtu's, the 
tru-stees llhul their hill to <.btain I l»e direction id 
the ct.., A for have to |)ay the amount into ct. ; 
Held : the tnisti'es might pay the principal money 
into cl. Semhle: (I) tiu' trust4‘eH Will ti.»t hi’ 
habh’ tt. maki* up the iliffi’ivnce between Ihi* 
ili\id(‘n<ls im tlie iiumey in it. A tin’ 5 piq* ci'nt. ; 
(2) if the diriM'tion in th<’ will had Immmi f(»r the 


of the property was invested in Indian siH uril ies, 1 tnisUes ti) pay inti rest at 2 j»i*r i iuit A Ihi- iiumey 


producing 5 per ci*nt. interiist, but si*viiii yi*ai*s 
after tesUtor’s death no intercHt had been paid on 
the legacies, nor any iiivestuiiuit or appri»priatii>n 
made U> answiir them :~Ileld : until apprtipnalion 
the legiicies bore inUu’est at 4 per ci*nt. only. 

He Bowyek’s Ehtate, Beli-amy v. Bowyer (18dH), 

19 L. T. 482. ^ 

4300 , — JAc:K^> 0 .v r, Jackho-N, No. 4i89. 

ante, , 

4867. •] — A gift of rtisidue U> testators 

sister W’as continued in a ciKlicil, but with a desire 
“ that the fUiiiie should be invesU*d in any way 
niv i’Xiirs. think i>rijper,'’ in trust f<*r her sole 
benefit during her lifetiim*, ft at her death for her 
cliildren i—iJeld : she was not iuititled to the 
incxjme of leasehidds ft othijr parts of b^sUtur’s 
estaU*, Ciinsistirig of investriiiTits not usually 
authorised bv the; ct., which ha<l remained tor 
some time unconvert<*d, but only to inUfrost on 
their value at 4 pi?r c<*nt. — OrkKN r. BrittE.n 
(1^72), 42 L. J. Ch. 1«7 ; 27 L. T. «1 1. 
Anm,tatum:-Mmid, Guthrie r. Walrorid (1883). 22 Cb. I>. 
573. 

also, Xos. 4853-48o.>, ante, 

4868/ When more than 4 per cent. aUowed 
Sneclal circumstances.] — inU n^t at 5 f>er cent. 

decreed on a legacy for mourning under 
special circumfitanc4«. — Swtnihen r. t^AWEN 
?f748) I Dick. 117; 21 E. K. 213; sub nom, 
SW~YNFEN t*. SCAWEX, 1 ^ 99, L, C. 

® .1 — Wliere the exors. of b^tator | 


was paid into ct., the legabuw WiMild be entitled U> 
the full amount of the dividemls. AnUAIIAM v, 
Holokrnkhh (IHI2), d .lur. 299. 

4872. Whether simple or compound mieresi 
aUowed Delay In receipt of legacy.] .Vn exor. 
having a gmss sum in his hands, riiiide advances 
lo 1h<- parlii'H wil itivd. I)y wny of lomi on wcuiify, 
Ai ill one iiiHtatico iiimlf <iti <ulvuiii-i! out of hi» own 
liioiiny, titkini; n JopoHit of iJoimIh of Uii- privitio 
nmportv of llic party to wlio.n lln> a. Ivaii.r wnw 
inaAr at o pi-r ernt. 'I'lio ilcriTo (lll•l•<•U•^l an 
accmint of tliow huiiih with 1 p>T <<-nt. inl-iT<tHt, 
but wiiK Kil<-nt aH to inU-roHt on ttm moi udI v of Uii) 
privati- <Htat.% k <li<l ix'k contain any <l.>. laratu.li 
as t/o priorities of the trust estate ft the exor. s 
own ativance; ft containing ample cliiections b# 
dual witfi tlni wtiolo <«taU', r**iv><l furtlmr 
cormideratioii. A p-lition of l•.-h<al^lnK wa* 
pnaumtiul, wtUiiK <«*• »'•« 

Ukun place, k MOU(;ht to vary th« decree . lltM . 
allhuuKh a party entitleil t^. a nhure in an oiil^i 
does not rec.-iv«. it till year* 'V"*'*" 

only have aiinple /"i, „i 

* 'wsl^Ugicy b«qH.»tb.(l by tetUtor domlolM 
abrobd— AdmlnlitnUlon in Enftand.] In Ui« 

adininUtration. in an ICnKlwh cl., of property 
bequeathed by a teetator domiciled in !• ranee, the 
pnyable on leKaeic* ifiveii bv the wll I* 
KAveniJby the law »' 


La/1 left large ItJgacies charged on hie r<?al Ixdrig arfJiniiiisbjred.- Hamilton 

^ti^£fdteen^i»eatod U T. 215 : W. II. a2«. 


real estate k accordingly to defer the paynicrit of 
of the legacies, the personal ^Ut« having 
Sen extended by them m payment of debU k 
l^iesi-Nefd; the residuary estate of' 


D, Arreurn of Jnleresl Hexoverabk. 
See Limitation of Actionh. 
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Executorb and Administrators. 


Sect, G.--Jj€gacicit : Svb ’SecU 5, E, ; ^*1 

E, Accretions. 

4874, Dividends accrued due from death.]— 

Bequest of a specific sum in the funds, to be paid 
within twelve months. The sum was not 
transferred within the twelve months, & the exors. 
received the dividends accruing during that 
jieriod : — Held : they belonged to the legatee. — 
Bristow v. Bristow (1842), 5 Beav. 289 ; 49 

K. R. 589. 

Annotation : — Reid. Leo v. Paiu (1845), 4 Hare, 201. 

4875, .] — Testator bequeathed as follows : 

— “ The pink coupons in the pigeon-hole are for 
£3,000; send those to I. & 8. ” (brokers), “ & he 
is to pay to T. £2,500, the rest for the Archdeacon 

for B. & E.” Testator died on Sept. 13, 1804. 
( V*rtificates for £3,000 13«. 4(/. ^Midland Ky. stock 
were found. On Mov. 2, 1804, an administrator 
was appointed, but the stock was not sold till 
Nov. 22, 1805. Meanwhile a dividend had 

accrued : — Held : the gift of £2,500 to T. was a 
speiufic legacy, & T. was entitled to a share of 
dividend, up to the tiint^ of sale, accruing on that 
poilion of the stock wJiich, at the death of testator, 
would have be<m requisite to riialise £2,500 . — He 
Jeffery’h Tuuhts (1800), L. 11. 2 Kq. 08; 35 

L. J. Ch. 420. 

4876. — - Discretion to convert.] —Testator 
specilically bijqueathed to trustees certain railway 
^ otluu* shar(‘H, upon trust to convert the same 
at t/heir absolute discretion, At to pay the income 
arising from the proceeds t/O his daughter for life, with 
ri'inainders over. 3\‘stat-or’s property had become 
tJie RubjfHJt of an administration suit, in wliich a 
deciH'o bad Ixhmi made about two years jireviously. 
Some of the shares had not been converted, Ac 
th<' divideuils thereon had, since testator's death, 
been paid to the tenant- for life : — Held : the 
t-(‘nant for life waa only ent itled to the incoiiH' that 
would have btieu derived from so much CVmsols 
as the moneys arising from the sale of t he shares one 
year after testatyor’s death would liavt^ purchased 
at that date, A: she must account for what moneys 
she Iwnl receivtid in excess of that sum. - Anderson 
V. Read (1871), 22 W. R. 527. 

4877. Specific gift of stocks & securities.]— 

IVstatrix, having under her marriage settlement 
a general power of aj)y>ointinent over a sum of 
£5,900, Ac cert/iin funds comprised in the 1st schedule 
thereto, appoinUul that the trusU'os should stand 
]>os8i*H8ed of the sum of £5.000, Ac of suchpciriion 
of the sUicks Ac securities compriscHl in the 1st 
sehedule of the said indentui'e as shall, with the 
sum of £r»,0(Kl or the securities repn'sc'nting the 
same, make up tlu‘ sum of £0,000,” in favour of 
certiviu appoinU'es : Held : t he appointment w<vs 
a specific gift- of a portion of t he st-ocks A: seeurities, 
Ac the appuinU*es weiv entitled t-o the inUuvst on 
the whole £9,000 from the death of tt'stiitrix, — 
tie Marten, Shaw r. Marten, llOOl] 1 tUi. 370; 
70 ii. J. 351 ; 85 Jj. T. 704 ; revsd. on other 
gmunds, 11902J 1 Oh. 314, 0. A. 

Intermediate income — Contingent legacy.] —See 
Sub-m'ci. 5, B. (5), ante. 


4878. Apportionment — Application to specific 
devise.] — (1) Apportionment Act, 1870 (c. 35), 
applies to a specific as well as to a residuary 
devise. 

(2) Where a testator charges an annuity on land 
with the ordinary power of distress Ac entry in the 
event of the annuity being in arrear, the annuitant 
must wait for payment of the annuity until the 
first rent day which occurs after the day fixed by 
testator for payment of an instalment of the 
annuity, Ac is not entitled to require that any prior 
rent should be kept in hand in order to answer the 
instalment. — II asluck v. Pedley (1874), L. R. 
19 Eq. 271 ; 44 L. J. Ch. 143 ; 23 W. R. 155. 
Annotations : — As to (1 ) Folld. Constable v. Constable (1879), 
n Cb. I). 681. Refd. Ite March, Mander v. Harris (1884), 
27 Ch. D. 106 ; lit Lucas, Parish v. Hudson (1885), 55 
L. J. Ch. 101 ; Re BrJdger, Brorapton Hospital for 
Consumption v. Lewis, (1894J 1 Ch. 297 ; Re Ford, Myers 
V. Molesworth, 11911] 1 Ch. 455. Oencrally. Hentd. Re 
Davies, Davies v. Davies (1892), 67 L. T. 548 ; Re 
Meredith, 8touo v. Meredith (1898), 07 L. J. Ch. 409. 

4879. .] — Apportionment Act, 1870 

(c. .35), api)lR‘S to every will executed before, A: 
confirmed by a codicil executed after, its passing ; 
A:-, semhle : also to every will coming into operation 
after its i)assing. 

T(*stator, by a will executed before the passing 
of the above Act, bequeathed his residuary 
personalty to trustees upon (certain trusts ; & he 
devised liis real estatij to ti*ust-ces on certain trusts. 
At, subject thereto, to his son for life, with remain- 
ders over in strict settlenuint. But he provided 
that his son should not take any estate under the 
will unless he, within a year after testator's death, 
executt‘d a settlement of certain other i*eal estate, 
upon limitations coiTtJsponding to those created 
by the will of the devised real estate. Testator 
gave the cU*ar A: undisposed of rents of his real 
estate to trustees, upon trust for the son, if he 
should make tlie sett lement required of lum witldn 
the year, A, if not, then upon trust for the persons 
who would t-lu‘reupon becomt* entitled to the 
devised real estate. By a codicil, execubid after 
the passing of the Act, U^stator made some altera- 
tions in his will, A: in all other i*e8pects confirmed 
it. The son exeeiiU'd the stdllement rt»quir€'d of 
him within a year aft-er testator’s death : — Held : 
the rents of tlu* devised real estates accruing due 
at the time of b^sUitor’s death must be apportioned 
between tin* sun A:- the persons inleresUnl in the 
ix'siduary i)erst>nalty. — (k)NSTAiiLE r. Constablic 
( 1879), 11 Ch. 1). «81 ; 18 L. J. Ch. (121 ; 40 L. T. 
510. 

AnnotatiovH Consd. Patching r. Barnett (1880), 43 L. T. 
50. Reid. Rr March, Maiidcr r. llaiTis (1884), 27 Ch. D. 
166 ; Re Lucas, ParLsh r. Hudauu (1885), 54 L. T. 30 ; Jlir 
Brid^er, Broinptou Hospital lor Consumption c. Lewis, 
118941 1 Ch. 297. 

.J — See , generally . Real Property ; Rent- 

cHARciEs A: Annuities ; Settlements. 


Sub -SECT. 0. — Abatement. 

A. In General. 

4880. General rule — Legacies must abate if 
estate Insufficient.] — 8t»veral legacies, the lii*st 
is due. A: the other not till afterward, the exor. may 


PART IV. SECT. 6, SUB-SECT. 6.— E. 

4S74 i. Rieitletuh aerrurd due frtwt 
drathA — A toatatrix oiitithHl to r<H»oivt> 
4^2,000, bearing iniort'^at at £(» 5«. 
pur uunt.. bequeathed the auin to a 
truiitoo in truNit lor (certain leiratees. A: 
the retdduu to rordduary legattH'a 
Relit : the interoet aoorultig aubsoqueut 
U> testatrix's death ahould be paid to 
the legatees of the £S^0, dt not to the 
residuary legatees. — Ht Jacob, M'Cuy 
V. Jacob, 11919] 1 I. R. 134.— IR. 


g. ' ~ Jus avcrescmili.] — Tust^itoi'h 

iM'queathcd £200 to pltf. & hin brother 
by name. The brother predeceased 
testators : — RrUt : the jus acerrserndi 
took utTect A: plalutilT wns entitled to 
the whole amount of the legacy together 
w'ith interest on the unpaid portltm 
f Miui the time he made a verlial uemaud 
therefor. — Labvscuaonk r. SScuiuicman 
(1916). C. P. D. 19.— S. AF. 

h. Ineume from investment of e$iecial 
bonus .} — Testator bequeathed a legacy 
for life, & directed that his exors. 


I should not sell certain stock held 
by him, but hold the same as part, 
payment of legacy dC pay the annual 
I dividends on stock to legatee. 8ome 
time after testator's death bonuses 
were dcolarcd on the stock tc taken in 
new shares, held for some time, then 
sold d: the proceeds invested by exor. : 
— Held : the lentee was entitled to 
the annual profits derived from the 
investment of the amount realised from 
the special bonus. — H hobtib v. Kknt 
( 1877), 6 Nfld. L. It. 138.— NFLD. 
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not pay the whole legacy to the first, it tlien« bo 
not assets to pay the rest. — V intneii r. Pix (1030). 

1 Rep. Oh. 13.3 ; 21 E. R. 520. 

4881. — — .]— Legatee is to accept & 

abate in proportion with the other lof^^atees where 
the estate of testator falls short to pay the whole. — 
Powell r.^STAKEs (1(}7»), t^as. temp. Finch. 422 ; 

4882. .] — S. seized of lands A: house's 

in fee, by his will in writing, devised to A. lands of 
£100 per annum in fee, to be set init by his exor,. 
& £3,000 to one kinsman. & £2,000 to anoth<*r. A: 
died. The exor. set out to A. lands for £100 per 
antium, wliich were worth nioiv, ^ thert'bv the 
lands A: houses left were not sullleient t 4 ) pay the 
£5,000 A:- £3,000. The legatees t^xhibib'd their 
bill to avoid the setting out of the lands. The 
defence made agaiiLst it was that t he devise of th»' 
lands was a specific legacy. A: eonst‘tiuently not t4> 
come* in average with the* other legau-ie.s. 

But the ct. derrt*ed, that it was not a speciOc 
lega4*y, but ({nantitaiia^ ^ theix'foiv if theix* w<*ii' 
not suflici(*nt, ea<'h sltould bear his sham* in the 

loss. r. Wilkinson (lOSO), 2 (Jiis. in <’1 l 

25 ; 22 K. U. S20. b. C. 

4883. - - In absence of contrary direction 
by testator -What amounts to direction.) In (‘ase 
of deficiency of assets a specific legat-<*e. sliall not 
abatis* in projuirtion witli p<*cuniary iegiitt»es. Hut 
omi iH‘cuniary legat4‘e sluill abat^* in ]>roportion 
with the rest, thougii liis h*ga<*y is diivct4*<l t4> b«* 
paid in the first place. Buow.v c. .Ai.l.KN (lOHl), 

I Vern. 31 ; 23 K. U. 285, I.. (’. 

AnrwtatuniK Conid. Lewlu r. l.,e\4in (17'CJ). 2 Ven. Spii. 

Refd. Hl^wor V. Mom*! {I7.')2), 2 Vph. .Spii. 420; 

Miller r. llu<l<ll«*‘<toap ( L‘'.»l ), ;{ Mac. A i*. 

4884. - .J-- One having two 

sons A a daughter, hy will givfs t-o each £2,00(», 
payable at t\><‘iity-one, provided if itssehs fall slau’t 
to pay the legacies, the aliat'enieiit sliall he borne 
out *)f the sons’ legacies. T<*stator lcavc*H fissets 
to pay, which tlio extrix. wast4?s ; th<* tlaugider's 
legacy shall Jiavc the prefem-nee.- M.\Uhii c, 
Kv.\ns (1720), I P. Wm.s. IKIH ; 2 Kq. Ahr. 

5,7d ; 21 K. B, 5hJ, L. j 

4885. — - — - - .j- On a deficiency i 

of as.sc'ts : -Held: on the intention f»f b*sUit-<U‘, j 
they sliould not abat4* in proporti<iri with On* | 
general legacies. - I.kwin r. Lkwin (1752), 2 A cs. 
Sen. 413 ; 28 K. 11. 203, L. < I 

Antwialiontt : -Exvld. lUcover r. Mont i (17.'i2), 2 Vph. Svti. 

420. Conid. Mfller r. llu<l<ilPHtAtijc ;j Mar. 6l d. 

.'»13 ; lie Hardv, WpUh r. Ht»n%lc'h <1MSI). 17 <;h. IL 7UM. 

Raid. CrfSi?<l r. ( reed OM4I). II Cl. & Kin. 401 ; I’oKet v. 

Huiah 1 Hem. A M. (»o;j. 


4886. - - ' - -j - (I) Testator j 

gave his wile a general legiwy “ to Is* pai<i t/o her j 
iniim*diat4‘ly afb-r iiiy deceiis**, out of (he tlrst i 
money belonging to me.” 

Pe<’uniary legacies abate in proj>ortion, not with- 
standing diixiction in th<? will that they are Ut b«j 
paid “ in the first phice,” or a dirt*ction as to ibe, 
lime of payment. 

(2) If, however, an intention that any legaeies 
ai-e to be paid in full is to l>e coUecUid, or reaiMinably 
inferj-ed, it will be otherwise, as when* a legally 
is meant as a purchase of dower to wdiich the party 


is entitled. — B lowkh r. Moruet (1752), 2 Ves. 
Sen. 420 ; 28 E. U. 208, L. P. 

JlnnolrilioiM. — .44 l«» (1) M.F. Ur Hardy, Wolls t*. Uorwiok 
(1881), 17 Ch. IL 708, FoUd. tlaaouovo r. Casonuvo 
(1880). 01 L. T. IL'i : Ur Sohu*eder‘8 Eatato, CRtuvuhelui r. 
Schwmicr, (1801) 3 Ch. 44. Att to (8) Oonid. PavanhUl 
r. Fleteher (I7.'S4), Amh. 244 ; Minor r. Huddloatoiio 
(1851). :i Mao. G. 513. Raid. Hoath r. l>oiidy (1820), 

I UuMM. 543 : Puvieg r. Hunh llS31), You. 341 ; Hciinikor 
r. A.-G. (1852). 8 Kxoh. 257 ; Stahlivhmldt r. Lott (1853). 

1 Sill. 5: G. 421 : Stolfox r. Siiirdoii (1850), John. 234 : 
Ur GrL*tmwood, Grernwood r. Git>oitwood, 118021 2 tfli. 
205 : Ur Wodiutirt*, Wodiiioro v, Wc«Iiuoih' (1007), 7H 
1.. J. I'h. 48(5 ; Ur WhitA>h<*ad. Whitohoad i*. Htitiol, 
11013) 2 l*h. .*»(5. drurnUtu, Mentd. Ur Ijawk*)*, li^aiiHn* r. 
Lawloy (1002). 51 W. IL l.U. 

4887. ' — - — - - . _ . V ideas a con- 

trary intA*nt appear upon tlu* will, it must* be 
pm*suin(*d that a t<*stiitor eonsiiiei*H that hi*^ has 
jmipert y sullleient to answer all his h*gatdi*s ; A* 
that he lias an (*4pial int^'iition that all sho\d(l be 
e(|ually paiii. This pr(*sumptton of eipiality is not 
t<o b«* repelled by ambiguous (*\pi*essions, but. inust 
prevail, unless tliere bo clear intent t^i the contrary. 
Tin* »*\ juvssions, “ In the tlrst place, 1 give (ai 
then hi H., tlien (ai are not <’vidi‘nee of sncIi 
int4*nt, for they mark only tin* order in whieli it 
occurm*d (ai tA*s(atA>r to name the objt*cts of his 
bounty. A gift (a> A., payable at- one nioiitb aftA*r 
mj' deci'ase, to 11. at six months, A Ui (\ at- twi'lvc* 
months, art* not eviilt*nt'e of siit'li int4*nt ; for, 
although 1 a> bt* paid at- ddlerent titin*. the pn*suined 
intA*ntion rt'iuaius that they am* all <*(pjally 1 a> be 
paid at. tliose tim»*s (I.K\i'ii, N’.-i-.). Hkeston v. 
HooTK (181W). 1 Matid. Kd ; 3(1 10. H. (1(17. 
AnntttatotuM : Conid. 'rhtva)tA*N r. Fureuinii (1814), I Cell. 

4m» ; Ur Ilurdy. WelN v. Ilurwlrk (IHHI), 17 Ch. 1». 708. 
Reid. ANttlMiniiiiiiii V. .\Hhburiihaiii ( 1 H 48 ). I2 Jar. 200 : 
.Miller e. II iiddieNloite 3 Mae. A G. .M3 ; Ct»*>re r. 

Tedd ( IM'm ), 7 lie (i. .M. A G. ; Ur \Vlltii»hlrt'’M EMtat.!* 
(I «.■»»),(• Jiir. .N. H. loa ; WhitAdi<»uiN> r. liiMtde ( 1 802), 7 
L. 'P. 4ua ; itr IliirrlM, llarriH e. IhirrlH, i 101 2 1 2(*h. 241. 
Meatd. UaWHdii r. M'( 3iiiNlati(l (1H73), 22 W. IL 145. 

4888. .j faeit\ a 

tA'stator must be pr(‘Humt‘d 1 a» in(A*nti that all his 
legm ies should bt* (‘ipially paid, Ac- tie* omias is uptiit 
those who (*<jntA*nd fttr /i priority, !.<» show Ibat 
tttstalAir mt'ant ht give a preference tA» a particular 
legaU'e. 

'restatAir gav(^£l,GG0 tt> t rustA'cs, uptm trust (ai 
pay t he inlA'ifst 1 a> bis wiftt during her life, At aft4*r 
bt*r dect*aso be tleclartsl bis will to bt*, that the 
£1,000 should ht*eome part of his persorud estatA*. 
At applittalde hi the truMts <ir payment, of t he legiwies 
given by his will ; At be gave a legiwy of £300 in 
t rust for M. At his wife, in rstarly Uit* same words : 
Held : a priorit y was given it) Uiest* two legiM-hts. - 
Hkgw'N r. Bhgw.n (183(1), J Keen, 273; 48 K. U. 
312. 

Anrutiaiumti : CoqmI. Miller r. Huddlusttuie (I8.'»|), .1 Mae. 
K (i, 513 ; Uf Hardy, Wt IIh v. llerulek (IKH|), 17 Ch. 0. 
7WH. 

4889. •! .Ighnhon r. 

JoilNrto.N, Nt>. 4331, ufitt , 

4890. - •! TestatAir ga\e 

his residuary estatA* U) InistA es, ujM>n trust, in the 
first plat c, to pay tw<r debts due fmun him on his 
covtmants. At his funeral At b'sUitnenUii y exptuwsm ; 
At then to apart At invest a sufllch'ut sum hi 
meet SAime annuities given hy his will ; At then, 
aft€?r such investment, to pa^ certain legacies. 
TestaU;r’s esUiUj Isdng insiinlcient Uj pay all the 


PART IV. SECT, SUB-SECT. S. 

4S8S i. iirnrral nth -- jAgarir» muA 
alMiir if egtaU ttutufftcitnl -Jn obmm of 
nnUrary dtreriton hp Utdator. } — \\ heri* 
ttiere to a defteteoey of of ati 

estate to pay all the bequesta In fiilL 
tlie onu* to on the .paftl«» claimJiig 
priority to show conclusiTely from the 

J.— VOL. XXIU. 


wUl an Ifitentioii tliat in vumf of aliut*" 
uient of leuo^Um a dtotliw'Uoii should Is* 
nuuJe in their favour.-- Ur Wauuku/s 
KstaTK (1826), 21f N. H. U. 117 IL A G o 
lU.— CAN. 

4 St 3 U. - .) In the 

ahaetiee of any CM*iitrar> iiiteritlon. 
apparent on the face of the ail), every 
lesacy most shats in proportion. If the 
cataie is insulDcicttt to tmlisfy ali the 


UigHt’U- • 50 Mir.it r. Ml i.OKii's EkK- 

i t I TOIO* ( 1 MH.5), 4 .S. < 311.- S. AF. 

4SS3iiL .) The gene > 

ml nil** to that all iKsniiilary Irirsciea 
iihnte III proiH/rHoft to tlielr autount. 
A*tAi rehul thtopre«uiitpiioiioftostat<ir*N 
ifit 4 ;ntlofi tliere rnttst lie clear indiea' 
t louM In t he a 111 . - - McsililK/a KXMfVroPM 
r. Misiiaa’s If Kins Sc LfcoATKlts (iMS 2 ), 
y tt. C. 230 ; 2 C. T. IL 175.-8. AT. 



418 


EXBCUTOBS AKD AdMINISTRATOBS. 


Bed. 6. — LegacieJi ; Svih-neci, 0, AJ] 
annuities & legacies in full : — Held : the annuitants 
were not entitled to priority, but the annuities & 
legacies must all abate ratably. — T hwaitbs v. 
Foreman (1840), 15 L. .1. Ch. 397 ; 7 L. T. O. S. 
207 ; 10 Jur. 483, L. C. 

Annotaliona: — Confd. Miller v. Huddlestono (1851), 3 Mac. 
& G. 513 ; Gyett v. Williams (18(12), 2 John. & H. 429 ; 
lie Hardy, Wells v. Borwlck (1881), 17 Ch. D. 798 ; lie 
Harris. Harris r. Harris, (1912] 2 Ch. 241. Beid. Coore 
Todd (1857), 7 Do G. M. & G. 520 ; Re Wiltshire’s Estate 
(1859), C Jur. N. S. 190. 

4891 . .] — Testator, by his 

will, bcquoathod the residue of his real & personal 
c^stato to liis widow & tliree other persons as 
trustees, on trust to sell & invest in Oovt. securities, 
& out of the dividends to pay an annuity of £500 
to his daughter for life, an annuity of £100 to C. 
for life, & on his death an annuity of £50 to the 
son of C. for life, & the remainder of the dividends 
to testator’s widow for her life : testator directed 
tliat, after the death of the widow, if the daughter 
should be then living & should have no child then 
living, the trusicics should pay her a further annuity 
of £500, that if testator’s daugliter should have a 
child living at the death of the widow the two 
annuities of £500 should cease, ^ the trustees 
raise & invest £20,000 & pay the dividends to the 
daughter for Iut life with remainder to her children, 
that the irusUies sliould also pay £5,000 to such 
I)erHon or persons as the widow should by will 
appoint, & that the widow should also have power 
to disjiose of £1,000, either by gift in her lifetime 
or by will, among her three co-trustees in such 
prox)orUons as she should think lit ; & testator 
named certain persons as residuary legatees. 
Thei’o being a denciency of assets to pay the two 
annuities of £500, also the legacies of £5,000 
£1,000 (1) the annuities were not entitled 

to priority over the l(?gacic8, the terms of the will 
alTording no iiroof that testaUjr intended there 
should be sucli junority ; (2) the. annuities were 
not payable out of the corpus of testator’s estate. 

(3) The rule is, that in cases of deficiency of 
assets all annuities & legacies abato ratably, & 
that the onue lies on the party mocking priority to 
make out clearly &. conclusively that, such priority 
was intended. — IIuddlestonk (1851), 

3 Mac. & G. 518 ; 21 L. ,1. Ch. 1 ; 18 L. T, O. S. 
147 ; 15 Jur. 1043 ; 42 K. K. 368, L. C. 

AnnoiaOtma : — Aa to (1) Conid. Street r. Street (18G3), 2 
New Hep. 50. Beld. Uyaiu r. Suttoo (1854), 19 Heay. 556. 
Aa to (2) B^d. Hiroh r. Shorratt (1867), 2 Ch. App. 644 ; 
Carmichael v. Geo (1880), 5 App. Cas. ,588 ; Re Taylor, 
lUsley e. Hamiull (1884), 5(» L. T. 717. Ofnerally, Msntd. 
UawHon v. MT^ansliuul (1873). 22 W. H. 145; Stokes v, 
Bridffuiau (1878), 47 L. J. Ch. 759. 

4892 . .]— TesUirix, by 

will, “ out of the ivsidue of lier property,” gave a 
legacy to A. Hy a codicil she mrectc'd her exors. 
” out of the residue of her estate in case there 
should be sulllcicnt,” to invest a legacy for 11. The 
rc3sidue l>eing deficient : — Held : these legacies 
must abato pari possi/. — Kavkstafp r. Austin 
( 1854), 19 Beav. 501 ; 62 K. H. 480. 

.^nnotoKofM Mestd. Jail e. Jacobs (1876). 3 Ch. D. 703 ; 

Re Dove. Green e. Tribe (1878). 47 h. J. Cb. 783 : Re 
Johnson. DauUy v. Johnson (1893). 68 L. T. 20 ; Apfln r. 
Stone (1904), 00 L. T. 284 ; Re Young. lYuecr r. Young, 
11913) 1 Ch. 272. 

4893. ^ .j -TestaUir is 

presumed to cousider that there w ill be a sulUciency 
of assets to provide for annuities A legacies ; ^ 
primd facie to include that they sliould be paid 
equally. It is not sufficient to rebut tliis presump- 
tion that legacies are given to several persons 
Buoceasiye, with references to successive restdues 
interposed between the gifts, or that the legacies 
were to bo *' free from any deduction whatsoever.** 


Therefore the ordinary rule must apply, that on a 
deficiency of assets all annuities & legacies abate 
ratably. 

When there is such a deficiency of assets, annui- 
ties will be valued from the time at which the 
deficiency began.— Street v. Street (1863), 2 
New Rep. 66; 8 L. T. 306. 

4394 . .] — Testator gave to 

his wife all his fumitxu’e & effects together with 
the sum of £500 to be paid to her immediately 
after his decease. He also directed his trustees 
to raise out of his esl^te the sums of £12,000 dt 
£5,000, & invest the same & pay the interest of 
the £12,000 to his wife during her life, & the 
interest of the £5,000 to his brother & sisters during 
their lives, & after the death of liis wife, brother, 
& sisters, those sums were to fall into the residue 
of his estate. He then gave his brother sisters 
legacies of £6,000 &> £2,000, &> gave other smaller 
legacies. His estate proved insufficient for the 
payment in full of all the legacies : — Held : (1 ) the 
legacy of £500 to the wife had priority over all 
the other pecuniary legacies ; (2) the legacies of 
£12,000 & £5,000 had priority over the other 
legacies. — Re Hardy, Wells v, Borwick (1881), 
17 Ch. D. 798 ; 50 L. J. Ch. 241 ; 44 L. T. 49 ; 
29 W. li. 834. 

Annotationa :—A8 io (1) H.P. Cazenove v. Cazenove (1889), 

61 L. T. 116 ; Re Schwodor’s Estate, Opponheini r. 

Schwedor, [1891] 3 Cb. 44. Aa to (2) Conid. Re Olivieri, 

HamiU V. liUBConi (No. 2) (1912), 56 Sol. Jo. 613. 

4895, .'] — Testator by his 

will, gave his real & personal estate to trustees 
upon trust for sale & conversion, & out of the 
proceeds “ in the first place *’ to pay all expenses 
incident to the execution of the trusts & powers 
of his wiU his debts & funeral & testamentary 
expenses ; & ” in the next place ” to pay a legacy 
of £1,000 to each of nine named nieces, w’ith a 
substitutional gift to their childi*en in case any of 
them should die in his lifetime. He then be- 


queathed certain other legacies, including eleven 
charitable legacies, & directed that these charitable 
legacies ” be paid exclusively out of such part of 
my personal estate as may lawiuUy be ajipropriatcd 
to such purposes & in preference to any other 
payments thereout.” Testator’s estate comxiriscd 
real & leasehold property & impui'e peisonalty : — 
Held : ( 1 ) the direction as to tlie payment of the 
charitable legacies must be read os a direction to 
pay them out of tlie w^hole personal estate, 
including leasehold property, not specifically 
bequeathed to the exclusion of the real estate, but 
in priority so far as the personal estate went, to 
all other payments thereout ; (2) the legacies 

bequeathed to the nephews were not entitled to 
priority over the legacies bequeathed to the 
nieces. — Rc Harris. Harris v. Harris, [1912] 
2 Ch. 241 ; 81 L. J. Ch. 512 ; 106 L. T. 755. 

4393. .] — BuRRiDOE r. Bradyl, No. 

4973, pod. 

4897 . .] — Sayer r. Sayer (1714), 

Gilb. ai. 87 ; Free. Ch. 302 ; 2 Vern. 688 ; 25 
E. R. 60, L. C. 

4898. .] — A residuary legatee, on & 

deficiency of assets, allowed to come in pari pas^ 
with the oilier legatees, by rt^ason of the special 
1 'ircumsta.iiees of the case. — Dyosk r. Dyosk 
( 1715), 1 P. Wms. 305 ; 24 E. R. 401, L. C. 


^nfio<o«ofw:— OOBid. Fonnereau r. Poimt* (1785), 1 Bro. 
C. C. 472 ; Hamphreys v. UumphreyB (1789), 2 Cox, Eq. 
Cm. 184 ; Pac« v. LeaptnflrwttU (1812). 18 Vea 468 
(Jhadwin. Ear p. Chadwlii (1818), 8 Swm. 880. SM. 
BidKer«.K>mer(1868>.8Ci^ App.837. Paftiiurt<M» 

V. Canliwtoa (1859). 84 L. T. O. S. 69 ; MUtar «. Haddle- 
■tono (1868), 16 W. R. 476. 


4899 . ANON. (1723), No. 4901, pacL 
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4900. .] — Liegacie8> & an annuity 

boing likewise given out of the personal estate, 
& the personal estate not being sufficient, the 
legacies as well os the annuities were to abate in 
proportion. — Bogebs r. Millicent (1780), 2 
Dick. 670 ; 21 E. R. 392, L. C. 

AnnotaUona : — Retd. Creed v, Crood (1844), 11 Cl. & Fin. 

491 ; Pacret r. Hulsh (18G3), 1 Ilern. & M. 0G3. 

4901. .] — Testator directed that 

certain legacies & annuities should be paid os soon 
as the realisation of his estate would admit, & tliat 
if there should not be sufficient <issets t he stn eral 
legacies should be proportionately reduced : — 
Held, : on a question of abatement arising, that 
both annuities A; legacies must abate propor- 
tionately. — S tutely r. Kepp (1809), 20 L. T. 00 ; 
17 W. It. 393. 

4902. .] — Test*! tor bequeathed to his 

son £10,000, A directed tliat as regards any money 
due to liim at his deceiise from that legal <‘o the 
.same should, but not to an amount exciH^ding 
£10,000, be set off A retained in or towards satis- 
faction of the legacy. 'I’he legat^'e was iiidebU‘d 
to testator’s estate, A the exors. obtained judgment 
against him fur £2(s398 12/r. Od., after giving 
ci*edit for the amount of the legacy. The legatee 
became bkpt., A testator’s estate proved insufficient 
to pay the Jegacii*s in full. The t'xors. proved in 
the bkpey. for £5,350 1«. 2d., tiie difference hetwet*n 
the amount of tlie legacy of £10,000, with whitdi 
bkpt. had heini credited, A £1 t)t3 18s. lOd. the 
ju’oportion due on abatemejit ; — i/M : the lcga< y 
was not specific, A was subject t-o ahateiinuit, A 
the proof must be a<lmittcd. - Kiciiahoson, 
£x p. Thompson r. llrrroN (1902), 80 L. T. 25. 

4903. .] — Ti'statrix gave, by In*!' will 

dated Mar. 10, 1911, t<i her sister a sum of £1.090, 
but should the sister pretlecease her to the pei*H<mal 
r< * p resell tat ive of the sist<*r, “ as pai*t <<f her p<*rsoiial 
estate.’’ Tiie sister wiio made her will in 1901, 
died in testatrix’s lifetime, shortly after testatrix 
had made her will. The sisU-r becpiealhed li sum 
of money in trust to pay tie? income l<i A. during 
lier life, A afUtr her tleath in trust for U. ahsoIut<‘ly. 
The sister’s estate was in.suffi(*ient to pay the 
legacies hequeath»‘d hy Jier in full. 11. tiled in 
1913 A tesUitrix died in J91I: - //c/d; (!) the 

£1,000 must he applitsl m making up the legacn^s 
bequeathed hy tlie sisbT which had ahat'eil on 
account of the insufficiency (»f Jier estatt*, hut- (he 
legal personal repn-sentativ** of Jl. h«i having 
pred<‘cca«ed tesUitrix, could not take any puH, <if 
the £1,000 to make up his legacy, A the estaUj <»f 
the 8i8t<*r W’as relieved to that extent, subject 
tiie life interest of A.; (2) the sister’s resitiuaiy 
legatee couhl take no part> of the £1,000 until the 
legacir*s, otlier than that t^i B. ha^l he^ui fiaid in 
full . — lie ilosANt^ric'r, I’nwin r. J'Ei’iiK (1915), 
85 L. .1, t’h. II ; 113 L. T. 1.52. 

4904. Immediate le^cy to testator*! wife.] — 
liLOWEit r. Mokket, No. 488t), attic, 

4905. .] — He Uauijy, Wei.lh t. Bokwick, 

No. 4891, atilc, 

4906. .] — Wheie the estate of tesU^tor is 

insufficient to pay aJl legacies in full, a legac y givim 
to his w'ife to Is* p;iid tci her itnrn4*<liat4dy affer his 
death, for her immediate requireiueiits, is liald** 
to abatement as well as the otheis. — CaZENuvk r, 
CaZENoVE (1889), 01 L, T, 11.5, 

4907. *] — Where the pei'sotial estate is in- 
sufficient to pay all the legacies in full, a legacy to 
testator’s wife for her immediate reouirementa is 
liable to abatement, though directed to be paid 
within three months after testator's decease. — 
Uc ScuwEDEit'8 Estate, Oppbmueim r. Bcuwedek, 


[1891] 3 Ch. 41 ; 00 L. J. Uh. 050 ; 05 L. T. 01 ; 
39 W. U. 588. 

4908. Gift of death duty — Legacy duty payable 
on speelflo legacy.] — A, gilt of the legacy duty 
payable on a specific legacy ranks as a pecuniary 
legiu'y, A in the case of a deficiency of iissids iiiiist 
abate along with other peeuniiu'y legiudos. — 
Fakuku r. St. (Uthakink’s tVn.i.KuE. (^xmiuhihie 
(1873). L, U. 10 Kq. 19; 42 L, J. t’li. 899 ; 28 
L. T. 890, h. 

Anni^UUit*yt» : Coofd. Iff Turnlmll, Ski|«|>c*r r. Wiiilr. 

1 C'h. 73fl. Msntd. Hurtiiti t*. Nouin^ry (lS7;i). t ('h. li. 

234; (Irwn v. TriU' (1S78>. 9 i’h. P. 231; Kollolt t\ 

Pettnuin USS3). 23 t‘!i. |). 337 ; ViV VuIcm. r. 

Povnh ai>22), 128 I.. T. «Il>. 

4909. Settlement estate duty payable on 

pecuniary legacy.] (1) Testatrix, who made her 
will in IS93 A dieil in UK)3, luHiucathcd nuiin’rouM* 
pecuniary legacies A ilirected that all the h'gacies 
should he paid free fixuu diitv. Her eHtat<» wius 
insufficient to pay all the legacies A duties in full : 

Held: tin* h*gacy duty payable on »*iich legaey 
must be tivaU'd as an adilitimial legiu y A he added 
to th<‘ legacy for t he purposes of ahat4Mtu*nt. 

(2) 'I'est-atrix hy her will Hettle<| one of the 
legiM'ies on C(‘rhiin trusts : - Held : tlie dti*t*ction to 
pay " fri‘e from tiuty ” included (he seltlemeiit- 
es(4ite iluty, which must. liki* the legacy duty. I»e 
lmite<l as an additional lega<*y A he a«ld<*d to the 
legacy ftir (he purposes of aha(^*nieid. //c 'J'ruN- 
liri.i.! Skii*i*ku r. Wapt. [19951 I rh. 720; 7! 
I.. .1. t^h. 43S ; 53 W. B. 4 19 ; 49 Sil. Jo. 117. 

nnotatum : .Am L> (2> Confd. />V I’Jlaiu i'. 

2 ( h. 17U. 

4910. Gift of profit costs of solicitor appointed 
executor.] Whert* the est^ite of t4«Ktat-or is solvent, 
hut is insufficient t<o pay tin* li*gacies in full, the 
pii>tU co.HtH ♦)( a stJr. given to him hy the will of 
whi«‘h he is appiant^'d exor. A trust-iM* ilo not take 
priority over (In' other h*gacies. hut must abate 
proportionally. /i*c Buow’N, W.me r. SMITH 
(1918), 02 Sol. .lo. 187. 

4911. Effect of appropriation.] Oin* of si'verat 
4 *xorM. whilst t**M(.aP>r’H asw’ts were sufficient, for 
payment of his debts A the several legacies given 
hy his will, which were a charge on his real esUtUu 
appi’fipriaUMl Iw'o Hums in favour (»f tw'o legacjes, 
A afPTwards, hec'oming tikjd., was found a 
d(*fault4*r U) histahir's estaU* in a corisideralile 
sum of money in respeet of HHW'ts waspuj hy idm. 
A hill wuis aft^TW'urds tiled hy tun* of the n'sidimry 
legal4»eH against the H<*veral other parties int^TfTspMt 
in U'stuPjr’H estab* A <*ITectM, w^ekitig tin* adrninis* 
tration theixsif, hut <’f)fjtaining no prayer for a 
direction that tin* |l•gat4M^M who liave received tlndr 
h'gticies in full should proportionally ahat^i tin* 
same. The masU‘r, on referein-e bi him, IumI, l»y 
his refHii't, which had best ri duly confirmed, found 
Uuit the two legacies in (piestion hinl he<*n appn»- 
priabal by the uxor. : JlrUi : tin' two legabs's 
whose legiu;ii*M had been appropriat^-d. eoitld not 

! I:m* ordcTecl lo contribute* in respc'c t of the de- 
ficiency of b»sbibir’M esbibj bi answer the demands 
uix#n it. The* bkpt. exor. was ordejx'd Ut !>e paid 
ills ordinary costs incum*d since the dab? of ids 
bk|K*y. ; his assigrii'cs w'«*re dismisw'd from the 
suit without c'ost^. KnkiHT v, Knioht (IhBI), 
15 L. J. Ch. 3<i:i. 

Si’f\ yi fu raHi/, I 'art \ ., Sen t. 5, siib- 
H« ct. 4, /nisf. 

4912. Effect of subsequent lapse - One of several 
legacies -Whether legatees or residue legatees 
benefit.)- K. L*. by "hh gav.? b> iruHb*eM £1,909 
u|Kjn trust for A. A B. for life successively, with 
nrmainder for the chiiilntn of B. absolutely ; but 
in caiio all B.'s cliildren should die before att^nitig 
the ago of twenty-one, he directed that the £1,000 

E E 2 
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aSV(;/, 5» — Lcfjucws: SuJ)-fteci, (S^ A, 6^ B*] 

& all securities, should become part of his residuary 
estate All the residue he gave in trust for B. & 
the children of L. equally. By codicil he gave 
one pecuniary legacy, & declared that in case his 
personal estate at the time of his decease should 
be insufficient to pay all the legacies in full, 
they should abate proi^ortionally. The personal 
estate was insufficient, the trustees set ax)art 
£508 to answer the £1,000. A. & B. having died, 
the latter without issue, the trustees appropriated 
the £698 for the benefit of the residuary legatees : 
— Held : the fund must be paid to the legatees 
whose legacies had abated . — He Lynk’s Estate, 
Nands V, Lyne (1800), E. K. 8 Eq. 482 ; 17 W. It. 
. 8 - 10 . 


7f. Annuities* 

Sec , further f Uentcuiahges & Annuities. 

4913. General rule- Annuities must abate pro- 
portionably if estate insufficient.] — Where a 
testator bequeathed to his widow two annuities 
one payable U) h(‘r so long as she should continue 
his widow i)rovided she should not i)ermanently 
quit England before her daughter’s marriage, & 
the other payable to her generally for life, & the 
assets w(jre insufficituit to pay the annuities & 
h^gacies in full, the <!t. ordered the annuities to 
be valued & to abat/C proportionably with the 
l(?gaci(i8, & directed the amount of the appoi*tion- 
ment, in respcjct of the former of the annuiti(;s, 
to be laid out in the purchase of a govt, annuity, 
A the amount of the appoi tionment of the latter 
of the annuities to b(5 paid out to tlie annuitant. — 
Cauh V* iNGLEUY (1831), 1 Dc G. & Siu. a()2 ; 
«3 E. K. 1105. 

AnmtUiUonH : — N.F. lie Sliurlair, Allen r. Sinclaii’, Ilodgkius 

r. Sinclair, 11897) 1 Ch. 921. Apld. lie ileinpBtur, llorth- 

wlck V. Lovell, 119151 1 Ch. 795. 

4914. .] — Testator, after giving 

pecuniary legacies which had priority A were 
jirovided for, gave the residue of his j)roperty 
ui»on trust to jiay tin* inconui of eight specified 
sums to eight jKU-sons respectively for life, each 
< apital sum on tin? tieath of each of four of the 
le.gateiis to fall into t he ultimate residue, the otlier 
four sums being settled. The estate was insuffi- 
cient to provide the eight sums : — Held : (1) the 
four legatees, the cajutal of whose legacies was at 
their respective dt^aths to fall into residue, ouglit 
to be tri‘ated as annuitants; (2) their annuities 
& tlu^ other four legacies ought> to be put t)n a level 
A abate ratably ; (3) the annuities must be valued 
as at a year from testator's death A the four 
amounts so ascertained must be treated jis i>ecu- 
niary legacies, A eacli of thost* amounts A of the 
(dher f<mr legacies must bear its ratable i>ropor- 
tion t»f the total abatement . — lie BlciiAUixsoN, 
ItKiiAiiDsoN r. Bh’IIAHDson, (1915] 1 C'h. 3.53; 
81 L. .1. Gh. 438 ; 112 L. T. 551. 

4915. Right of annuitant to proportionate part 
of capital value of annuity — Defeasible annuity.]— 
Cahr r. Ingusby, No. 4913, ante. 

4916. .] — Where testator gave an 

I'stato in trust for certain persons, A jUDvided that 
the share of each should be subject to the payment 
of an annuity to K. during his life : ~ the 

annuities were given out of the pioperty it.self, A 
not merely out of the income. — Uhatiux r. 


Chambers (1860), 2 Giff. 321 ; 7 Jur. N. S. 960 ; 
66 E. R. 134. 

Annotation; — He Sinclair, Allen v. Sinclair, Hodgkins v. 

Sinclair, [1897] 1 Cb. 921. 

4917. .] — An annuity payable to one 

for life or until he should do or suffer some act 
whereby the annuity or any part thereof if belong- 
ing to him absolutely would become vested in 
some other person was secured by deed of cove- 
nant. The estate of the covenantor was insuffi- 
cient for payment of the annuity in full, A, in an 
administration action, the annuity was valued A 
was represented by a fund in court : — Held : the 
whole fund ought to be paid to the annuitant. — 
Re Sinclair, Allen v, Sinclair, Hodgkins v. 
Sinclair, [1897] 1 Ch. 921 ; 66 L. J. Ch. 514 ; 
76 L. T. 452 ; 45 W. K. 596. 

Annotations : — Consd. He Cottrell, Buckland v. Bedingdeld, 

11910] 1 Ch. 402. Distd. He DempBtor, Burthwick v. 

Lovell, [1915] 1 Ch. 795. 

4918. .] — By a will certain pecuniary 

legacies were given to relations, A two annuities 
were given to two ex-servants of testatrix, who 
directed that her trustees should provide for the 
annuities by setting aside A appropriating a por- 
tion of her estate sufficient to answer them by the 
income thereof ; that until such appropriation tlie 
annuities should be paid out of the residuary 
estate ; A that ui)on cessor of an annuity a pro- 
portion of the capital so set aside A appropriated 
should sink into A form part of her residuary 
estate. She also declared that neither annuitant 
should be allowed to have the value of the annuity 
in lieu thereof, A that if the annuitant should do 
or suffer any act or thing whereby, the annuity 
should be assign(Ml, charged, or incumbered, the 
annuity should thenceforth cease to be payable. 
She gave her residuary estate in trust for other 
I)erson8. The estate was sufficient to pay all th(j 
pecuniary legacies in full A to provide sums 
enough to i>urcha8e annuities of the amounts 
given by the will, but was not sufficient to pay 
the legacies in full A to provide the two funds 
suffici(*nt by their income to pay the annuities 
in full : — Held : (1) the declaration as to cessor 
of the annuity on assignment, charge or incum- 
brance was nor re^pugnant to the previous gift of 
the annuities, but that there was a good gift over 
on such an event happening, to the residuary 
legatees ; (2) sums sufficient to buy annuities of 
the amounts mentioned in the will must be set 
aside ; (3) the annuitants, having regard to the 
fact that their annuities were determinable, were 
not entitled to payment of the sums set aside, 
but that those sums must be invested by the 
trustees in the purchase of annuities to be paid 
to the annuitants for their lives or until they should 
assign, charge, or incumber them. — lie Dempster, 
Borthwick r. Lovell, [1915] 1 Ch. 795; 81 
3.. d. Ch. 597 ; 112 L. T. 1124. 

4919. .] — Form of decree wh(‘i*e an 

annuity abates by i^ason of deficien(*y of assehs. 
Amount of abated valuation «>rderod to bo paid 
to representatives of deceased annuitants. — J jONg 
V, Hughes (1831), 1 De O. A Sm. 364 ; 7 L. J. O. S. 
Vh. 105 ; 63 E. R. 1106. 


Annotations — Apld. Wroughlon r. Colqiiboun (1847), 1 De 
G. Sm. :i57. Consd. Todd r. Bielby (1859). 27 Bear. 

Apld. He Bobb, AbIiIou r. Bohb. [1900] 1 Ch. 162. 
4920. ,J — Wheixj testator's effects are in- 

sufficient to siitisfy an annuity bequeathed by the 


PART IV. SECT. B, SUB-SECT. 6.- B. 

k. Onmtl rule — Minle of valun- 
(loM.l — Tefcittttor brqutttthfd two nii- 
luiitica. one of which wan payable to 
te8ttttoi'*6 widow duriuff her lilo while 


8he remained a widow. & the other 
payable to the tiimiiitaiit for life. The 
waa insufllcieiit to puv the two 
onnultiea in full ; — Held : the value 
should be fiacertained a« if the aiiuuitv 
were a life annuity, A after the amount 


representing such value had been 
ratably abaU^d, it sbffuld l>e iuTi*sto<i 
ill the purchaae of a life annuity to be 

S nid to the wddow until re-maniage.— 
e Bicuari>8ok. Mahon y r. Trbacv. 
11916] 1 1. K. 39.— IR. 
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fllfhnntrh I- was purcnasod sue aioai—ncia: uio 

of thp anrii^fC^^fn Iho paynu'nt capital belonged to her estate. -«« Uoss, .\sHTO.\ 

Abated ^unt of th,“L7°f'^ *''*® ”• ^ *’*’• ••’2' f'- •’• 

aoaMa amount of the valuation, the other legatees .SI b. T. STS ; 48 W. It. 201. 

lXr/^l1l/i riClT^/l /^Inwv\ 4-^ « A ■■ t * 


womd have no claim to the surplus of that amount* 
— WrOUGHTON V, COLQUUOUN (1S47), I I)e (}. & 
Sm. 357 ; 11 Jur. 940 ; 03 E. R. 1103. 


Ammiation: — Re!d. Itc Doiupstor, Horthwirk r. Lovoll, 
I1U15J 1 Ch. 79/1. 

4924» ,j — Testatrix by lier will, after giving: 

certain pecunioi’y legacies, bequeathcHl to her 
husbatul an annuity of £l a week during his life, 
& dii'ectiHl her trustees to appropriate iSc set apart, 
ite inv(‘8t such sum of money as would wlien in- 
vested produce by the income thereof an annual 
sum equal to the amount of the annuity & t^)# 

1 m i. 4. u apply the income or, if necessary, the corpus of 

frw f ' 4 ^ •j~“l<'Stator bequeathed an annuity the fund so appropriated inpayment of the annuity, 
Lo i/nree sistera, & the survivors & survivor of their wdiich sum should on the dropping of the annuity 
ives flc the life of the survivor, with a gift to the fall into & form part of her r(\siduary trust estate) ; 
survivor of the corpus of the fund , from the intt'reat Ac- she devised it bequested the residue of her 
wtiereot the annuity was payable. 'The fund set real it pt*rsonal estate to lu»r ti’ustotis upon trust 
apart to answer the annuity wtis improjierly sold for sale it conversion Ac payment i>f her debts. 


? Ch^ 9 )Jl ^ HoJsrkin^V*.^ ’sliiciai^ **^89^1 

1 UO . S Ashton i\ ItosM (1899), «9 L. J. 

648 : ^ 

402 


lie CottpelJ, Buokland v, Bodingheld, 11910) 1 Ch. 


4921. 


out by the surviving trustee immediately after funeral A:, t^'stamentary expenses, Ac legacies, Ac 
the ueath of one of the annuitants, Ac in conse- to invest the monc‘ys which should remain in 
qiience thereof the annuity fell into ari*oar ; but certain investments, it to hold siudi investments 
a fund, jess in amount than the original fund, upon certain trusts for the beiudit of lier son. 
attorwards became available : — Held : the siir- The est^ito of testator was insuHlcieut to pay the 
vivor was entitled to a ratable proportion of this pecuniary legacies Ac to 8(‘t apart a sum sutiicient 
lund, m respect not only of the arrears of the to answer the annuity to the husband in full. It 
annuity which became due during the joint lives was, how<‘ver, sullicituit, to pay the pecuniary 


legacies Ac the value of the annuity as at the datii 
of her death: —Held: the proper coui»ho for the 
trust4‘(‘8 to ado)>t was to value the annuity as at 
the date of the <h9ith of tostatrix according to 
the govt, scale Ac to )>ay t he aimiunt of such valua- 
ti<>n to the annuitant or invest it in the purchase 
of an annuity, as he should choose. Ac to pay the 
pecuniary legacies in full . — lie OoTOiioi.t, HurK- 
I.AND V, Hkdinofiicu), llOlOj I C^li. 102 ; 79 li. .1. 
Oh. 189; 102 b. T. 157. 

Boi’Miwlck I', l^ovull, 
hardHon, KichurdHou v. 


of hei’self Ac lier sister, but also of the aiTears of 
the annuity which became due afUu* her sisb^’s 
death up to the time of lier own decease, as wc*ll 
as of the corpus to which she became entithal as 
the survivor.— iNXEs r, Mitchku. (1817), 2 I*h. 

34(1 ; 10 b. .1. Oh. 415 ; 41 K. lb 97(1, J.. O. 

Jwnoto/ioaN Conad. Street t\ Street (IK6:{), 2 New Bop- 
baldwiri (18.'):i), 1 Sm. (i. ,'.22; 

1 ni Allen r. SiiieJaJr, IIodgkliiH r, .simlalr, |I897J 

•i V^X1« 1 « 

4922. ,] — Testator directed his exors. to 

stand possessijd of hi.s personal estab.-, upon trust , 

to invest a suffleient porUon then-of in the funds 'HirlmnLml'llVisi 
to produce an annuity of £2 per week, to be jiaid 
to one of his sons, Ac that after his son’s decease 
the sum to be so invested should fall into the 
residue. He directed his exors., ias soon as liis 
youngest child should attain twemty-one, to divide 
Ills r^^maining estati) amongst all liis children, 
except the annuitant, equally, Ac direebid that, 
upon the decease of tlie annuitant, tlie sum in- 
vested to produce his annuity should be divided 
in like manner among all testator’s other children 
who should then be living Ac the issue of such as 
should be dead, share Ac share alike. The income 
of the residuary estate was insuttlcient to pay the 

n.nniiitv f — TfpJtl * oytvmif 


4925. Mode of valuation -Annuitants dead at 
period of division.) —When the corpus of an estate 
charged by will with annuities is insufficient to 
pay the arrears, it will be divided between the 
annuitants in propoi4/ion to the value of their 
respective annuities. If all the annuitants be 
living at the pei'iod of the division, the value 
must be ascei-tained as at the death of testator. 
If they be all dead th(; values must be taken t<> 
be the respective amciunts of arrcai*s ; but if some 
be dead Mothers living, the value, as to the former, 
will be taken at the amount of ttieir arrears, Ac as 
to the latter, at the amount of their arr(;ars added 


annuity :-//c/d ; the annuitant was ent tied to . f x of Uieir arn.ars auaod 

hflv'P fhr> .... ,..4 f -4^ i ^ Calculated value of tlie future payments.-- 

nave tne aeliciency made up out of the capital, v BiFinv /18i») ‘>7 Heav 354- 54 E U 

but not to have the annuity value ic tlie amount "'Kliiy -7 utav. , o. ... Ji. 

of the V’^aliiation naif! te him Wr»T4ifr»r 


of the valuation paid to him.— WnioiiT v. Cal- 
I.ENDEII (1852), 2 De (b M. it G. 0.52 ; 21 I4. J. 
Ch, 787 ; 19 b. T. O. S. 308 ; 10 Jur. 047 ; 42 
E. H, 1027, Ij. JJ. 

AnnotationH:~Conid. Hlridlc v. Taylor (IS.'ifi), 20 Bcav. 

WorthliiKton (1856), 2.0 L. JI, 
Oh. 46. Dtstd. Baker r. Baker (18.58). 6 H. L. (las. 616. 
Consd. t pton r. Vanner (1861), 1 Drew & Hrn. 694. Apld. 

I? MJcbelf r. 

VVlltou (18/6). L. Jt. 29 Eq. 269 ; Gee v, Mahood (1878), 
9 Ch. D. 151. Apld. Garmichoel r. Gee (1880), 6 Anp. 
(4W». 588; /te Cottrell, Buckiand r, Bodinarfield, 119101 
1 Ch. 402. Rel^ Ooly v. Weld (1853), 3 Do G. M. & G. 
993 ; Miner v. Baldwin (1853), 1 8m. Ac G. 622 ; Hickman 
r. Lpsall (18«0). 6 Jur. N. 8. 367 ; lie Dempster, Borth- 
wick r. Lovell, 1 191 5 J 1 Ch. 795. 

4923. Effect of restraint on anticipation.]— 

In the final distribution of an insiiffirient estate 


AnfwtatUma :~VofUi, lie Edwards, Kx p. Shand (1807), 
16 L. T. 208 ; Potts v. .Smith (1869), L. It. 8 Eq. 68.1. 
Conid. lie Metcalf, Metcalf v, lOencowe, IJOO.'l) 2 Ch. 42L 
Itm. lif^ Tucker, Tucker v. Tucker. (18931 2 <Jh. 323; 
He Sinclair, Allen r. .Sinclair, IfodKklriH v. Hinclair, (18971 
1 Ch. 921. 

4926. .J-- In the course of administra- 

tion of an insufficient estate, there being a legacy, 
several life annnitu-s, Ac an annuity to A. for life, 
with remainder t<» B. for life ; before further con- 
sideration of the cause some of the annuitants 
had died, Ac A. had died, so tliat B.’s reversionary 
annuity had fallen into possession; — Held: in 
determining the value of the annuities for the pur- 
pose of fixing the proportions in which they were 
abate, regard rnu.st Iw* had to the events which 
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Executors and Administrators, 


SecL 6, — Legacies: Suh-seci, 0, & CJ\ 

had happened up to the then present time ; con- 
Bequently that the value of B.*s annuity must be 
taken to bo tlie present value of the annuity added 
to the amount of arrears accrued due to B. since 
the death of A.- I’oiTS v, Smith (1869), L. R. 
8 Eq. 683 ; 39 L. .1. Oh. 131 ; 21 E. T. 51 ; 17 
W. R. 1083. 

Annotation Consd. Mct-calf, Mcicalf v. Blciicowe, 
2 Ch, 4*/i. 

4927. Right of annuitant to have deficiency made 
good out of corpus.] — Testator having directed 
his exors. to lay out in what government security 
they pleased, as much money as would produce 
a certain annual interest, & having given that 
annual interest to his wife during her life, in case 
"'she did not marry again, the exors. invested in 

the 5 per cents, a sum which yielded dividends 
<*xactly equal to the specified income ; those 
dividends being afterwards diminished by the con- 
version of the 6 per cents, into 4 per cents. : — 
Held : the widow was entitled to have the defi- 
ciency made good, either by the sale from time to 
time of portions of the api>ropriated stock, or out 
of any otlier part of the residue which could be 
made available.— M ay v, Bennett (1826), 1 Russ. 
370 ; 38 Ph R. 144. 

Annotationa : — Conid. Kendall r. lUiHsell (1830), 3 Sim. 

424 ; Arundoll v. Armidell (1833), Coop, ternv. Brougrh. 

139. Apld. Wrlprht v. Callender (1852), 2 Do G. M. & G. 

(J.52; MllJfl V. Drewitt (1855), 20 Bear. G32. Distd. 

II indie V, Taylor (1855), 20 Beav. 109 ; Baker r. Baker 

(1858), C H. L. Can. OKI. Apld. Brayno v. Boos (1800). 

15 h. T. 349 ; Carmleliael v. Goo (1880), 5 App. Gas. 688. 

Refd. InnoH v. Mitchell (1840), 1 Ph. 730. 

4928. .] — WIIICJIIIT V. Callendek, No. 4922, 

anie, 

4929. .] — Annuities not yiayable out of 

corpus. — IJiNDDE V. Tayloji (1855), 20 Beav. 105 ; 
20 L. T. O. S. 81 : 1 Jur. N. S. 1031 n. ; 52 E. R. 
543 ; Tcvsd, on other grounds, 5 l)e O. M. & G. 
577, li. 0. 

Annotations: — Refd. Cooper r. Macdonald (1873), L. 11. 

10 Kq. 258 ; J{e Bristol, Grey u. Grey, 11897J 1 Ch. 946. 

Menta.Boyd v. Boyd (1803), 2 Now Bop. 480 ; Leigh v. 

Leigh (1870), 22 L. T. 837 ; Trow v. I'orpetual Trustee 

(Ui., i 1895] A. C^ 204 ; He Beaumont, Bradshaw v. Packer, 

(1913 J 1 Ch. 325 ; Jie Wood, Wodohouse v. Wood. [19131 

2 Ch. 574 ; Jtc Arnoll, lie Edwards, I’rlckott v, IMckett, 

11924] 1 Ch. 473. 

4980. •]--(l) Testator directed the invest- 

ment in the funds of sufficient to produce £40 a 
year, &, the dividends to be paid to his wife for life, 
A; he bequeathed his general residue & tlie fund 
invested, aft^er her death, to other persons. An 
investment was made in 5 per cents., which wore 
reduced & produced less than £40 ; — Held : the 
widow was entitled to have the deficiency made 
good out of the corpus of the fund. 

(2) The widow had received less than £40 for 
tliirty-thi'ee years ; — Held : there had been no 
laches or acquiescence, the question now ndating 
to the respective rights of parties to an existing 
trust fund. — M 11 J.S v. Drewitt (1855), 20 Beav. 
632 ; 25 L. T. O. S. 203 ; 1 Jur. N. S. 816 ; 3 
W. R. 626 ; 62 E. R. 748. 

Annotationa : — Aa fo (1) Distd. Earle v. Bellingham (1857)* 

24 Bear. 445. Consd. Gee v. Mabood (1878), 9 Ch. D. 

151. Reid. Jfe Baker, Baker v. Baker (1855), 7 De G. M. 

^ G. 081 ; I’hllllps V. Guttoridgo (1862), 7 L. T. 4U2. 

4031. .] — Testator directed lus brother A., 

whom lie appointed Ids exor. A trustee, to get in 
his estate to stand possessed of the pi’oduce thereof 
on trust, to raise tlioreout & invest m the stocks or 
upon mtgo. such a sum of money as that, when 
invested, the dividends should “ realise the clear 
annual income or sum of £200,’* & to pay to my 
wife such dividends, interest, or annual income,” 
etc., for her life or ^ddowhood. On her death or 
second marriage, A. was to stand possessed ” of 


the said principal or trust money, & the stocks 
upon which the share shall be invested,” in trust 
for himself & the other brothers & sisters of 
testator ; & as to the residue, ” after raising 

thereout the money sufficient to realise the annuity 
for my said wife,” A. was to stand possessed 
thereof on similar trusts ; provided that if testator 
should die leaving children, the trusts for his 
brothers & sisters were to be null, & the children 
were to take the whole. The estate when got in 
& invested did not produce £200 a year ; — Held : 
the widow was not entitled to have the deficiency 
made good out of the corpus of the estate. A 
certain portion of the fund itself had, under the 
order of the ct. below, been sold to niRke good 
the deficiency ; the House, on reversing the order, 
directed the widow to replace that portion. — 
lie Baker’s Estate, Baker v. Baker (1868), 0 
II. L. Oas. 616 ; 27 L. J. Ch. 417 ; 31 L. T. O. S. 
62 ; 4 .Tur. N. S. 491 ; 6 W. R. 410 ; 10 E. R. 
1436, H. L. 

Annotations .'—Distd. Bright v. Larcher (1858), 3 Do Q. & J* 
148. Consd. Hickman v. Upsall (1860), 2 Gill. 124. Apld. 
Tarbotiom v. Earle (18(53), 11 W. R. 680. Consd. 
Salvln V. Weston (1806), 35 L. J. Ch. 552. Apld. Michell 
r. Wilton (1875). L. 11. 20 Kq. 269. Ezpld. Jie Mason, 
Mason v. Robinson (3878), 8 Ch. D. 411. Distd. Car- 
michael V. Gee (1880), 5 App. Cas. 588 ; Jie Taylor, 
IllBley V. Jtandall (1884), 53 L. J. Ch. 1161. Refd. Stelfox 
V. Bugden (1859), John. 234 ; Upton v. Vanner (1801), 
1 Drew. & Sm. 594 ; Perkins v. Cooke (1862), 2 
John. & H, 393 ; l^rowett v. Prowett (1864), 10 L. T. 
564 ; Braync v. Rees (1866), 15 L. T. 349 ; Jie Tootal’s 
Estate, Hankin v. Kilburn (1876), 2 Ch. D. 628 ; Jie 
Howartb, Howarth v. Makinson, [1909] 1 Ch. 485. 

4932. .] — Gbatuix v. Chambers, No. 4916, 

ante, 

4933. .] — Testator directed his trustees to 

invest a sum sufficient to pay £50 per annum to 
T., & on her marriage or death to divide the stocks, 
etc., from wliich the £60 should have been pro- 
duced equally amongst his nephews & nieces. 
The interest on the estate was insufficient to 
produce £50 per annum : — Held : on the con- 
struction of the will that the deficiency could 
not be supplied out of the corpus. — Tarbottom 
V, Earle (1863), 11 W. R. 680. 

Aimotationa :-~'Reld, Michell v. Wilton (1875), L. R. 20 
Eq. 269 ; Goc v. Mahuod (1879), 48 L. J. Ch. 657. 

4934. .] — Whei‘e an annuity is charged upon 

a fund or an estate, & the dividends arising from 
the fund, or the income from the estate, prove 
insufficient to m(?et the annuity, the annuitant 
is entitled to have the deficiency paid out of the 
fund, or so much of the estate sold as would be 
suflicient to meet flie deficiency, unless the grant 
of the annuity can be construed as showing a con- 
trary intention. — Buayne v, Rees (1866), 15 
li. T. 349 ; 15 W. R. 195. 

4935 . J — Testator gave the residue of liis 

estate to trustees to pay the income for the benefit 
of his wife & unmarried daughters & youngest 
son, & directed that upon the youngest son attmn- 
ing the age of twenty-one years the trustees 
should invest a sufficient sum to secure the receipt 
of the annual sum of £50, to be paid by inst^- 
ments as the dividends were received, to his wife 
for her maintenance, subject thereto the trustees 
were to divide the whole of the trust estate amongst 
his eight children ; & on the death of liis 

the amount invested to secure her the annual 
income of £50 was to be divided in like manner 
amongst his eight children. The youngest^ son 
attained twenty-one in 1872. The income arising 
from the whole of the estate did not amount to 
£60 a year ; — Held : the widow was not entitled 
to be paid any arrears out of the corpus. — 
Micheli, V, Wilton (1876), L. R. 20 Eq. 269 ; 
44 L. J. Ch. 490 ; 23 W. R. 789. 
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Pabt IV. — ^Duties of Representative. 


4986. .] — Testator appointed Ids wife & 

two other persons his trustees & exors. ; he em- 
powered his trustees to make grants of his real 
estate in fee, or otherwise to sell his real &: per- 
sonal estate, & to stand possessed of the money 
arising therefrom in trust to invest the same, & 
set apart a sufficient portion of such investments 
as will produce the annuity of £1,200, “ which I 
bequeath to my wife for her life,” payable on the 
usual quarter days, ” the first payment to be made 
on the first of such days as shall happen after my 
dece^e, such annuity, in case of my wife’s second 
marriage, to be reduced to the annual sum of 
£150,” & subject to such investment to set apart 
£5,000 for his daughter Z. ‘‘ As to the entire 
residue of my trust estate, & as to that part set 
apart in favour of my wife, & as to such part 
thereof as shall be no longer required to be set 
apart in consequence of her second mariiage ” 
in trust for tliree grandcluldren : — Held : this 
was the bequest of an annuity, & of an annuity 
not so restricted as to make it payable exclusively 
out^ of the income of a particular fund arising 
during the widow’s lifetime. \VhiIe the property 
remained unconverted, as might be the case during 
the whole of her life, the annuity was a charge on 
the whole income of the estate. The fund not 
being sufficient to produce the £1,200 a year, the 
deficiency was to be made good out of the corpus. 
— Carmichael v. Gee (1880), 5 App. Oas. 588 ; 
49 L. J. Oh. 829 ; 43 L. T. 227 ; 29 W. R. 293, 
H. L. 

Annotation Reid. Itc Camplicll, [1902] 1 K. B. 113. 

4937. ,] — Where there is in a will an 

absolute gift of an annuity the fact that this is 
followed by a direction to set apart a fund to 
answer the annuity out of the income thert^of does 
not cxoncu’ate the capital of the estate from the 
liability to have the amount necessary for payment 
of the annuity made up thereout from time to 
time in case of insufficiency of income. — Itc 
Tavlor, Illsley V, Randall (1884), 53 L. J. 
Oh. 1101 ; 50 L. T. 717 ; 33 W. R. 13. 

(\ Specific Legacies and Devises. 

4938. No abatement with general legacies.] — 

Smallhone V. Brace (1677), Cas. temp. Finch, 
303 ; 23 E. R. 100. 

4939. .] — Brown v. Allen, No. 4883, 

ante. 

4940. .] — Burridoe v. Bhadyt., No. 497.3, 

post. 

4941. — — .] —Bingen v. Soithay (1715), Gilb. 
Ch. 91 ; 1 Eq. Cos. Abr. 175 ; Free. (fii. 400 ; 
I P. Wins. 172 ; 25 E. R. 63, L. 0. 

Annotations: — Menid. 8cudanioro r. Scudamore (1720). 

2 Eq. Can. Abr. 370 ; Lcclunere v. Ijochmoro (1735), Can. 

temp. Talb. 80 ; Guidot v. Guidot (1745), 3 Atk. 254 : 

Crabtree r. Bramble (1747), 3 Atk. 680 ; Pultency v. 

JJarUn^xin (1783), 1 Bro. C. C. 22.3 ; Thjmne v. Glongali 

(1848), 2 H. L. Caa. 131. 

4942. .] — (1) One devises the sum of 

£6,000 South Sea Stock to J. & has but £5,360. 


No more than the £5,360 shall pass, & the rest of 
testator’s personal estate shall not be obliged to 
make it up to £6,000. But it might be otherwise, 
if testator had no stock at all. 

(2) Specific legacies have in some respects the 
advantage of those that are pecuniary so as to be 
paid in ioto and not in average, on a deficiency 
of assets (lx>UD Talbot, (].). — Ashton v. Ashton 
( 1735), 3 P. Wms. 384 ; Gas. temp. Talb. 151 ; 
24 E. R. nil, L. G. 

Annotations : — As to (1) Oonsd. Rloech r. Thorlngton (1754). 

2 Vea. Sen. 660 ; Wllaon e. Brownamith (1803), 9 Vi»* 

178. Retd. I'lirae v, SnapUn (1738), 1 Atk. 414 ; Jeffroya 

V. Jettroya (1743), 3 Atk. 120 ; Avclyu v. Ward (1749). 

1 Vea. Sen. 420 : Pago r. Younif (1875), L. R. 1ft Kq. 

501. Oenerallu, Menid. HanibliiiK v. Ltator (1761), Amb. 

401 ; AaUburner v. Nlaoiiuire (1786), 2 Bro. C. C. 108 ; 

HUl V. Hill (1865), 12 L. T. 797. 

4943. .] —Lawson v. Stitch, No. 157 U 

ante. 

4944. .] — He Wedmore, Wed more v, 

Wbdmore, No. 4584, ante. 

4945. In absence of contrary direction by 

testator.] — Testator gave to B. a specific legacy of 
stocks, bonds & shares, ‘‘as general & not as 
specific legacies.” lie gave other shares in trust 
for B. for life, &: after her death to transfer such 
shares tx> P. ‘‘as a general & not as a specific 
legacy.” ilo gave other sliaros in trust for G. 
for life, then to 1). for life, & after D.’s death to 
transfer the share's to E. absoluttdy (omitting the 
words ‘‘ as a general ^ not os a specific legacy ”). 
The will also contained general pecuniary legacies. 
The estate w/is insufficient to pay all the legacies 
in full : — Field : the legacies to B. & in trust for 
B. &. 1*., although specific, must abate with the 
general legacies. Tlu^y must be taken os of their 
value at the expiration of a year from testator’s 
death, & no income of the property given was 
payable to the legatt^es in the interval. — fie 
GoMProN, \’'AiiGUAN P. SMITH, [19141 2 Gh. 119; 
83 li. J. Gh. H62 ; 111 L. T. 215 ; 58 Sol. .lo. 580. 

4946. Abatement Inter se.) —Gomyns v. Gomynh 
( 1685), 2 Gas. in. Gh. 171 ; 22 E. R. 898, L. G. 

4.947. Anon (1723), No. 4961, jmst. 

4948. .J — An (!state for three lives granted 

to A. his exors. & admimstmtors, is a personal 
estate, do will on A.’s death bo liable l.o all his 
debts by simple contract as a lease for years 
would be. 

Here the exors. &> administrators are made 
special occupants & also take as exors., whereby 
the premises are personal (‘state as naturally as 
if limited originally to exors. WhertdoTO I shall 
decree this to be personal estaUj, do consequently 
that it could not be devised away by tcistator 
from his creditors ; nevfjrthciess being a specific 
devise, all the rest of testator’s personal estate 
not specifically devised must be first applied to 
pay tW debts, do if there be any other specific 
devise, the same ought to come in avorag<» with 
this do pay its proportion ; but if that will nut 
serve, all must bo sold to pay testator’s debts 
(Xing, C.).— Devon (Duke) v. Atkins (1726), 2 


PART IV. SECT. 5. SUB-SECT. S.— C. 

4946 1. Abatement inter se.] — Calls 
made on shares after testator’s death 
are to bo paid by the epoclflc legatees 
He not out of testator’s estate, St so long 
as tbe shares are retained In the trustees’ 
haniift the (sails are to be raised by sale 
or mortgage of a snfllcient number of 
the shares.— Smith v. Babto.v (1896), 
17 N. S. W. Eq. 180.— AUS. 

4946 il. .) — If the fund is In- 

snifioient to pay all tbe specific legacies 


they must abate proportionally.— 
BVKCUXIL r. WlllTB (1876), 23 Or. 163. 
—CAN. 


4940 iU. .)— Where personal es- 

tate turned out insufficient to pay 
legacies, of which one of 92,000 was 
first payable : — Held : If tlds legacy 
absorbed all the personal eatate, the 
daughters would get none of it ns their 
legacies werq charged on the land, St 
this legacy St a legacy for maintenance 
must abate proportionately. — Cook v. 
Noblb (1886), 12 O. n. 81.— CAN. 

4946 l¥. .] — A. by disposition & 


settlement, oonveTed his property, 
heritable St movable, to exors. for 
payment of debts St special legacies. 
He subsequently executed a will 
ttomlBatlng different exors.. Sc directing 


a different distribution of his movable 
property. At testator’s death his 
horltablo estoto proved Insutflclont to 
meet legacies loft by the first d<^, 
but the heritable St movable property 
together were more than sumoient to 
pay aU the legacies under both 
Held : logocles bequeathed bv tbe first 
deed were not chargeable on the move- 
able estate, but only on the heritage, 
St roust snffer a proportionate abate- 
ment.— Hood’s ExKCUTona (1869), 7 
Moeph. (Ct. of Bess.) 774 ; 41 8c. Jnr. 
402.— SOOT. 

I. With residuary hequesl pro 

roto.] — Where specific legaclee are 
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Executors and Administrators. 


Sect, 5. — Legacies: Suh-sed. 0, C, dr D.] 

P. Wms. 381 ; Cas. iemp. King, 71 i 24 E. R. 
776, L, C. 

Annotations: — Reid. Ripley v. Waterworth (1802)» 7 Ves. 
426 ; Zouch d. Forse v. Foreo (180G), 3 Smith, K. B. 
191 ; Tombs r. Roch (1846), 2 Coll. 490. 

4949. .] — Request of “£400 East India 

bonds,” under the circumstances, was not specific, 
but a legacy of quantity was to be made good out 
of the general assets, testatrix having repeatedly, 
in this bequest, omitted the word “ my,” which 
she had used in other bequests clearly specific, 
& having only one East India bond at her death. 
Requests of South Sea stock, in parcels, to a 
larger amount than testatrix was possessed of : — 
Held: specific, the bequest of the last parcel 
being called “ the remaining S.S. stock standing 
fti her name.” These legatees must abate in pro- 
portion inter se. — Sleech v. Thohington (1754), 
2 Ves. Sen. 660 ; 28 E. R. 367. 

Annotations Avid, Newman v. M^Uliams (1840), 10 L. J. 
Cb. 300. Hentd. HimmonH v. Vallancc (1793), 4 Bro. 
(J. C. .346 ; Like v. licresford (1797), 3 Ves. 500 ; Wright 
r. Morlcy (1805), 11 Vob. 12 ; Duncan v. Duncan (1815), 
19 VoH. 394 ; BoroBford v. HohHon (1810), 1 Madd. .362 : 
WilkiiiBon 1 ). ChaHcflworth (1847), 10 Boav. 324 ; Hor- 
wood V. Griffith (1853), 2 W. ]{. 71 ; Taunton v. Morris 


(1878), 20 W. R. 074 
2 Ch. 190, 


Jtc Sharp, MaddiHon v. Gill, [1908] 


4950. — .] — Testator bequeathed the money 

to be roccuved under a policy of insurance on his 
life, whicJi at tljo date of the bequest would have 
amounted to £6,416, to trustees upon trust to invest 
it in (lovt. securities, & pay the income to his 
wif<5 for life, after her death, to pay thereout 
two sums of £2,000, which he had agieed to settle 
on his daughters, lie gave £1,000, part of the 
residue of the money, to A., £1,000 to R., “ £416, 

residue &; remainder of the moneys to be received 
under the policy, after payment of the four several 
sums of £2,000, £2,000, £1,000, & £1 ,000, with any 
future additions that may bt^ made on the said 
policy,” to 0. £6,632 was received under the 

policy, Ai investi'd in Reduced 3 per cents, at 94. 
At the d('ath of the widow the price of the stock 
had fallen to 89 Held : the legacy to 0. was a 
specific legacy of £632, &, consequently, the 
legacies to A., R., & C. must abate ratably.— 
WAW»(mK^r. Apthokp (1867), L. R. 4 Eq, 37; 

4951. .J- Testator gave his real estate & 

the residue of tlie personalty, on trust to sell A 
convert & pay cej’tain annuities, & aft er the decease 
of his wife £6,000 t o such pensons, etc., ns shesliould 
by will appoint .. Tlie widow by her will, reciting 
the i)ow<»r, gave £6,000 in her husband’s will 
mentioned to liis trustees, upon trust U) call in 
& invest the same, A: stand possessed of tlie 
dividends & interest- as to one moiety during the 
life of her niece A., for her separate use, & after 
lier decease, subject to t he power of her appointing 
any part of such moneys not exceeding £1,000, 
on like trusts for her niece S., & as to the other 
moiety, on the same terms as were used with re- 
spect to the first moiety to her niece S., A: she 
gave her nieces power to appoint by will any part 
of the said trust moneys, not exceeding £1,000, & 
after the decease of the survivor, that the trustees 
should stand possessed of the trust moneys, sub- 


ject to the payment of the respective sums not 
exceeding £1,000 each, for C. & 1). Testator’s 
estate was deficient, & £2,148 19s. only was appor- 
tioned in respect of the £5,000. A. by her will 
gave £1,000 to S., & the representative of C. & D. 
contended that there must be an abatement in 
respect of the £1,000 : — Held: there must be such 
abatement. — Miller r. Huddlestone (1868), 
L. R. 6 Eq. 65 ; 37 L. J. Ch. 421 ; 18 L. T. 203 ; 
16 W. R. 478. 

Annotation .— Refd. GUbert r. Whitflold (1882) ,52 L. J. Ch. 

210 . 


4952. .] — Testatrix bequeathed to one 

daughter “ £800 invested in 2i per cent. Consols,” 
to another daughter “ £700 invested in per 
cent. Consols,” & to her grandson “ £800 invested 
in 24 per cent. Consols.” Neither at the date of 
her will, nor at the time of her decease, did testa- 
trix possess any 24 per cent. Consols, but there 
was at the date of lier will & thenceforth to her 


death a sum of £1,800, 2 J per cent. Consols stand- 
ing in the joint names of her deceased husband & 
herself : — Held : the legacies were specific, not 
demonstrative, Ac did not fail, but were answered 
by the £1,800, 2£ per cent. Consols. Ac must abate 
in the proportion of £1,800, to £2,300. — Re Pratt, 
Pratt v. Pratt, [1894] 1 Ch. 491 ; 63 L. J. C7i. 
484 ; 70 L. T. 489 ; 8 K. 001. 

4953. Effect of gift of fixed sums out of par- 
ticular fund & gift of balance as residue.] — 
Devise intrust to sell, but not for less than £10,000, 
Ac to pay several sums, amounting to £7,800 Ac the 
over-plus moneys arising from the sale to A. A 
specific legacy of £10,000, Ac the sale producing 
less, A. Ac the others to abate. — Page v. Leaping - 
WELL (1812), 18 Ves. 463 ; 34 E. R. 392. 
Annotations : — Distd. l*arrott v. WorBfold (1820), 1 Jac. & 

W. 694. Apld. Nowman v. WilliamB (1840), 10 L. J. Oh. 
100 ; Laurie v. Glutton (1851), 15 Bcav. 65. Distd. Potre 
V. Petre (1851), 14 Beav. 197. Consd. Uewitt v. George 
(1854), 18 Beav. 522; Booth r. Alington (1850), 0 De 
G. M. & G. 013. Apld. Wright r. Weston (1859), 20 
Bcav. 429 ; EIwcb v. Oaustoii (1862), 30 Beav. 554 ; 
Walpole V. Apthorp (1807), L. R. 4 Kq. .37 ; Miller v. 
HuddleBtono (1868), L. R. 0 Eq. 05. Consd. Do Lisle r. 
Hodges (1874), L. R. 17 Eq. 440; Gilbert v. Whitfield 
(1882), 62 L, J. Ch. 210 ; Wilson r. Kenrick (1885), 31 
Ch. D. 658. Distd. J{(‘ Saunders-DavieB, SaunderH-DavieH 
V. Saunders -Davies (1887), 34 Ch. I). 482. Consd. 
Currie, BJorkinau v. Klinborloy (1888), 57 L. J. Ch. 743. 
Distd. lie Tunno, Raikes r. RaikoB (1890), 45 Ch. D. 60. 
Extd. Jie l^lllipB, Eddowes v. l^hillipB (1897), 60 L. J. 
Ch. 714. Refd. Scott V. Salmond (1833), Coop, ternp, 
Brough. 46 ; A.-G. r. Barham (1835), 4 L. J. Ch. 128 ; 
C^reed v. Creed (1844). 1 1 Cl. & Fin. 491 ; Green r. Pertwee 
(1846), 5 Hare, 249 ; A.-G. r. Trinity C3ollege, Cambridge 
(1856), 24 Boav. 383 ; Ilernard r. Minshull (1859), John. 
276 ; Jie Harries* Trust (1859), John. 199 ; Haslewood r. 
Green (1860). 28 Beav. 1 ; Harley r. Moon (1861), 1 Drew. 
jSr Sm. 623 ; Hodgson r. Bectivo (1803), 1 Hem. & M. 
376; Lakin r. Lakin (1865), 34 Boav. 443 ; Penny r. 
Penny (1865), 13 L. T. 496 ; Jie Jeaffreson’s Trusts 
(1806), L. R. 2 Eq. 276 ; Jie Jeffery's Trusts (1866), 
h-Jt- ‘3 Eq. 68 ; Baker r. Farmer (1868), 3 Ch. App. 537 ,* 
Wllday r. Barnett (1868), L. R. 6 Eq. 193 ; Springett v, 
Jenings (1870). 39 L. J. Ch. 652 ; Aston e. Wood (1874), 
43 L. J. Ch. 715 ; Stokes v. Bridgman (1878), 47 L. J. 
Gh. 759 ; Jie Judkln's Trusts (1884), 60 L. T. 200 ; Jie 
Doano (1893), 10 T. L. R. 100; lie Tilt, Lampet r. 
Kennedy (1896), 74 L. T. 163 ; Jie Margetts, Smith v, 
Margetts (1906), 50 Sol. Jo. 290. 

4954. ,] — Testatrix bequeathed all the 

residue of lier personal estate to trustees, who 
were also her exoi*s., to invest Ac pay the income 
to A. for life, Ac after his death to pay £1,000 to 
B., £1,000 to C., & the residue to I)., PL Ac P\ 


given Ac a child of testator is made 
residuary legatee He testator's wife 
applies for relief ; the allow- 

ance made to her should bo payable out 
of the whole estate, A the speoifle 
legacies A: residuary bequest abate 
rata. — He J ) a viso.v *8 Estaiic, 
11919] 1 W. W. R. 497 ; 12 Sosk. L. R. 
107 ; 46 D, L. R. 250.— CAN. 
jn. - — .) — Where person- 


alty comprised In an ulUmate gift i 
the wife should appoint was aloi 
pr^orily liable for the payment < 
debts Ac legacies : — Held : in the ovei 
of a deficiency of such personalty, tl 
TO^ty comprised in the ulUmato gi 
Ac the speoiflo legacies Ac devises mu 
proportionately. — Re Pharazt 
(1807), 15 N. Z. h. R. 709. — ^N.Z. 

®- jyUhoui to residui 


— Where testator, who hod been 
married in community, had purported 
to deal with the whole estate. A: 
had bequeathed certain specific legacies, 
Ac the wife claimed her half : — Held : 
such specific legacies must abate by 
one hfut in order to satisfy the claim 
of testator's wife to her naif of the 
community, Ac the legatees were not 
entitled to have the amount so abated 
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The exors. ascertained the residue, &; invested it 
as directed by the will. The surviving exor. 
afterwards applied part of the trust fund for liis 
own use : — Held : the loss which was thus occa- 
sioned must be borne pro raid by all the legatees; 
& the legatees of £1,000 were not entitled to their 
legacies in full. — Newman v, Williams (1810), 
10 L. J. Ch. 106 ; 4 Jur. 1123, L. 

4*955. .] — Testator having a power of 

appointment by will over a sum of stock, 
bequeathed two sums of £5,000 Sc £500 sterling 
thereout to A. & B., & the residue U> Ins son. 
The stock became in equity liable to his debts, 
by payment thereof, & of the costs of the suit, 
the fund became less than £5,500 sterling: — Held: 
the pecuniary 8c residuary gift were not liable tc» 
abate proportionately but the residuary gift failed 
altogether. — P etrb v. Petbe (1851), 14 Beav. 
397 ; 18 L. T. O. S. 14 ; 15 Jur. 093 ; 61 E. B. 
262. 

Annotations: — Apld. Baker t?. Farmer (18CS), 37 L. J. Ch. 
820. Consd. De Lisle v. Uodgres (1874), L. U. 17 Kq. 
440 Re Saunders-Davies. Saunders -Davies v, Saunders- 
Davios (1887), 34 Cb. D. 482. Reid. Springett v. Joiilturs 
(1871), 6 Ch. App. 333 ; lie Orfnrd, Neville v. CarUvrifirht, 
Cartwright v. Balao (189:>), 73 L. T. 681 ; /fr Margotts, 
Smith V. Hargetts (1906), 50 Sul. Jo. 290. Mentd* lit 
Chisholm, (Joddard v, llrodie, (1902] 1 Ch. 457. 

4956. .] — Testatrix, after reciting that she 

was entitled to a legacy of £1,000 under lier 
Inisband’s will, gave the £1,000, as to £100, part 
thereof, to A., as to £400, part tliereof, to B., 
Sc as to all tlie residue of the said legacy of £1,000 
Sc all the residue of her estate, to C. At tin; death 
of testatrix, £216 only was due on the legacy : — 
Held : A., B. Sc (\ must abat e in proportion. — 
Wright v. Weston (1859), 20 Beav. 429; 53 
!<:. K. 903. 

Annotation: — Folld. Millor r. Iluddlestoiu* (1808), L. It. 
6 Kq. 65. 

4957. .] — Testatrix beqiuiathed various 

sums of lier bank stock, part of £9,000 like stock, 
t-o several lcgate(?s, Sc all the residue of h(‘r sai<l 
hank stock to The stock, at her dt*a,lh, was 
insufllcient to pay the .specified sums : — Held : all 
those legacies, including the resi(iuc to must 
abate in proportion. — Elwes r. Cauhto.n (1862), 
30 Beav. 554 ; 54 E. B. 1004. 

Annotation: — Reid. Do Lisle Hodges (1874), L. 11. 17 
Kq. 440. 

4958. .] — B. by voluntary settlement v<*sted 

£600 in trustees upon trust l-o pay the interest 
herself for life, Sc aft<?r her decease, os to principal 
Sc income for sucli of her issue as she should by 
deed or wdll appoint. By her will expressed to 
be made in execution of this power, she diroctf^d 
lier trustees to call in the trust funds, & aftcT pay- 
ment of her debts Sc funeral & testamentary 
expenses, pay to lier two daughters £75 each, Sc 
the residue to S. on tru.st to invest the same Sc 
apply the interest thereof for the benefit of her 
granddaughter until she should attain the age of 
seventeen, Sc then she directed S. to pay tej her 
daughters a further sum of £100 each Sc apply 
the interest of the residue, for the benefit of her 
granddaughter until she should attain twenty-one. 
Sc then the principal to her absoliitcjly. The 
legacies of £75 each W'ere paid to the two daughters, 
who subsequently sold four-fifths of their £100 


legacies to I^. Sc afterwards the remaining ono- 
flfth to C. By payment of costs the fund became 
reduced to £121 which Ij. claimed to receive in 
priority to C, : — Held : ( 1 ) the gift to t he grand- 
daughter was the gift of t he rcsidins Sc not- of any 
specific sum; (2) E. A wvro entitled to the 
fund pari passu. — Barley r. Moon (1861), I 
Drew. Sc. Sm. 623 ; 31 E. ,1. (1i. 140 ; 6 1^. T. 411 ; 
7 Jur. N. 8. 1227 ; 10 W. IE 146 ; 62 E. IE 516. 
Annotations: — As to (1) Apld. Baker r. Farmer (^1868), 3 

Ch. App. 537. Reid, lie Hargetts, Smith v. Hargetts 

(1906), 50 Sol. Jo. 290. 

4959. .] — By deed tk by will two funds of 

£37,914 Sc £800 consols were settled, with powers 
of varying inveslnieiits, upon trusts for tin* nephew 
Sc nieces of IE, subject- to a j>ower in B. of exclu- 
sive appointnu*nt among them. U. inatle re- 
voked a series of appointments. A:- uitiinatoly, 
by a deed poll in Nov. 1870, at wbicli time the 
fund had been nnlucod to £27,170 consols Sc. 
£8,000 cash, II. after reciting a desire to revoke 
the .subsisting appointment t>f the t-wo funds, Si 
to appoint the .same amongst his nephews Sc nieces 
named, in the shari‘s and proportions in manner 
expres.s€‘d, in pursuanct) of that tlesire appointed 
that the tru-stees should stand possesses! of the 
two funds “ or either (he stoe’ks, funds. Sc securi- 
ties " of whie-h the sam<3 then consisteul, e>r theTe- 
aftc-r shoulel e>r might consist, or upon which the» 
same e>r any part tIi(‘re‘of was then or the*reafter 
should or might- he> invest-e'd, iipein trust os t-o 
£7,000 consuls, part eif the £37,914 Sc £800 e*on8c.)lH, 
or e>th(*r the‘ st-ex'ks, funels, eir ses'uritieis of which 
the same might ceinsist-, fe>r his n(*phc‘w, 8., abso- 
lul-t*ly. B. tlu*n appeiinted in like* manneT further 
sums, making an aggre‘gat-e* of £37,000 conseds, in 
trust feir (he feuir nie*ct*H Si. ne'phe^w name*el ; Sc. 
(hei reisidue of (he* twei seveTal sums of i^onsolH or 
othc*r (he* K(.e)e*kH, funels, or setcuritie's, e'te\, in tmsi- 
fe>r his niece* The (rust funds at (he* de*a('h of 
Jl. were* insunicient to pay thei £37,000 coiiseils :~ 
Held : the gift to (', was resieluary Sc neii spe'citlc, 

(iiat it faileul alt/e»ge‘(-her.~-“I)E EihlE v. lleiDOKH 
(1874), E. JE 17 E(|. 440 ; 43 E. J. Ch. 385; 30 
E. T. 158 ; 22 W. B. 363. 

Annotations : — Conid. lie IMilllipH, KeldeiweiH **•, I’l^iljip** 

(1897), 06 L. J. Ch. 714. Mentd. lie CnieleluH, Re Smith. 

CruduiiH r. Smith (1900), 69 h. .1. Ch. 355. 

490Q, ,] — Te*Htatrix hf‘epie*athi;d he*!* dia- 

monds upon trust for sale*. Sc (4ie!re*eiut to pay twe» 
legacie*s of £600 Sc £700 ; ( he; will cem(june‘d a 
residuary bejepiesl-, hut did not o(-he*rwise* ele*al 'vi(h 
thei surjiiuH, if any, of the preiceMvls of sale*. 3'ht» 
diamonei.s only rejalisejel £90() ; ( he* l(*gacy of £700 
faileel : -Held : the* £600 l(;gae;y was ne^t liable tei 
abaU' in favour of the; reisieluary l(*gate;e, but was 
in efTeci a first charge; on the proce;<*elH of sale, 
which must be satisfied be;ff>r<; (-he; residuary 
legatee could take anything . — He Titnno, Haikkh 
V. Baikeh (1890), 45 (3i. i). (HJ ; 59 E. .1. 

573 ; 63 J.. T. 23 ; 38 W. B. 636. 

1). Demonstrative Leyacies. 

4961. Special fund deficient —Abatement Inter 
se.] — Where several le;gaci(;s are given out of bonds, 
securities, etc., At ih<!se; fall deficient, there shall 
be an abatement among them only, Sc not affect 


made up out of the reHiduo of the 
estate. — W atsos v. Bitrc;hell (1891 ), 
9 S. C. 2,— S. AF. 

PART IV. SECT. 5, SUB-SECT. 6.— D. 

o. Special fund de^fident ^ Abaie^ 
ment inter se— Payment from residue— 
jtjter providing for specific 
Where the osaete are not suffleieDt to 
admit of aettlng apart a specific legacy 
Sc the jiayraent of two other legarlea 


from a Bpecial fund, the former Icjgocy 
woH first to bo provided for without 
abatement. A the other IcgardoH were 
Ui come out of the residue A abate in 
the event of a deficiency. — K ino t*. 
Yorhtox (1895), 27 O. U. 1.— CAN. 

4901 j. .] — ToHtatf>r directed 

that a farm Mbould be sold A that his 
exors. should set apart $2,000 A invest 
It for the benefit, maintenance A ednea- 
Lloii of bis grandson, A pay the rc«4idue 


is legacies to his three daughters A a 
on: -Held: the general rule of 
quality among legafetwi applied, A 
hat, there not lieiiig sufficient to pair 
IJ the legtt/dcs In full, the grandson s 
;gacy should aliate proportionately.— 
.INIlHAV V. Waldbkook (1897), 24 


p. Assets insufficieni to pay debts 
-Abatement wUh specific leyades.]— 
in the event of assets not specifically 
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Executors and Administrators. 


Sect 6. — Legacies: Sith^secl, 0, 2>., F. G.; 
fnth-scct, 7, A. (q).] 

other legatees, where there are several pecuniary 
legatees they must abate in proportion, but no 
specific legatee, except in case of his legacy (per 
Cur.).— Anon. (1723), 2 Eq.Cas. Abr.557 ; 8 Vin. 
Abr. 424 ; 22 E. R. 409. 

4962. .1 — A., having become possessed 

of property under the will of H., expressed a desire 
in his will to make gifts to her relations. He then 
gave legacies to several persons by name, & added, 
“ but if the personal estate & effects I became 
entitled to under the will of H. should fall short 
in paying these legacies, my desire is that £500 
out of any other part of my personal estate shall 
be applied for that purpose.” The legacies given 
amounted to £2,800; the personal estate of H. 
amounted only^ to £1,279 6«. Oci,, &> after adding 
the £500 was insufficient to pay the legacies in 
full by £1,020 14fi. Qd, ; — Held: the general personal 
estate of testator was not liable to make up the 
deficiency. That the sums of £1,279 5«. & 

£500 were alone applicable to pay the legacies, & 
they must abate proportionately. — Read v, 
Strangways (1851), 14 Beav. 139 ; 20 L. J. Ch. 
487 ; 17 L. T. O. S. 218 ; 51 E. R. 240. 

4963. ~ — Abatement with general legacies.] — 

(1) Pecuniary & demonstrative legatees, with a 
deficient fund on which their legacies are charged, 
have a right to throw simple contract creditors 
on descended estates, so as to marshal the assets 
in their favour. 

(2) ^ Demonstrative legatees must get their 
legacies, first out of the demonstrative fund as far 
as it extends ; & the balances only, together with 
the general legatees, out of the general estate. 

(3) Demonstrative legatees must abate with 
general legatees, & have no right, after getting 
what they can out of the demonstrative fund, to 
claim their entire legacies with the other legatees 
out of the general estate. — Sellon v. Watts, 
Smith v. Watts (18(31), 9 W. K. 847. 

E. Legacies to Executors, 

4964. General rule.] — After debts are dis- 
charged all legacies shall be paid in proportion so 
far as the estate will extend ; & not like the case 
at common law, where exors. may retain their own 
legacies, or pay him who first gets judgment (per 
Cun).— Butler v. Coot (1(371), Nels. 142 ; 3 Rep. 
Ch. 54 ; 21 E. R. 811 ; suh nom, Butler v, Wallis 
& CooLE, Freem. Ch. 134 ; 2 Eq. Cas. Abr. 552. 

4965. — " — .] — Where a legacy is given to an 
exor. generally, or for his care & pains, it makes no 
difference ; for if there is a deficiency of assets 
he must abate in proportion with other legatees. — 
Heron v. Heron (1741), 2 Atk. 171 ; 2(3 E. R. 
507 ; suh uom, Herne r. Herne, Barn. Ch. 430, L. 0. 
^ nMiJaiion :--Mentd, Hogbton v. Hoghton (1852), 15 Boar. 


4966. Legacy given for care & trouble.] — A 

legacy given to exors. for care & pains, if a deficiency 
of assets, they must abate in proportion with the 
other legatees. — ^Frbtwbll v. Stacy (1702), 2 
Vern. 434 ; 23 E. R. 878. 

Annotation : — ^Folld. Heron v. Heron (1741), 2 Atk. 171. 

4967. .] — Heron v. Heron, No. 4965, ante. 

4968. .] — A bequest of an annuity to an 

exor., for his trouble in the conduct management 
of testator’s affairs, has no priority over other 
legacies, in case of a deficiency, & it must abate. — 
Duncan v. Watts (1852), 16 Beav. 204 ; 51 E. R. 
756. 

Annotation : — Conid. Re Thorley, Thorley v. Massam, [1891] 

2 Ch, 613. 

4969. .] — D., after appointing three persons 

exors. of his will, gave & bequeathed ail the rest 
Az; residue of his leasehold houses Sa property to 
them upon trust to receive the rents, & to jjay 
certain legacies at his death, & annuities during 
the lives of the annuitants. D. then gave to his 
exors., & the survivors or survivor of them, an 
annuity of £65, to be retained by them or him out 
of the rents, & to be received by them or him in 
compensation for their or his care & trouble in the 

erfonnance of the trusts, or to be appropriated 

y them or him as they or he might think fit. 
The property was insufficient to pay the annuities 
in full. The exors. claimed to be paid their own 
annuity in, full in priority : — Held : the annuity 
to the exors. must abate proportionally with the 
other annuitants, they not being entitled to any 
priority, or to be paid in full. — Debney v, Eckett 
(1858), 4 Jur. N. S. 805. 

F, Legacies in Satis faction of Debts, 

4970. Effect of release by legatee — Actual exist- 
ence of debt not established.] — Testator by his 
will bequeathed a legacy to a person, between 
whom A himself accounts had subsisted, on condi- 
tion of the legatee’s executing to his exors. a general 
release of all claims & demands. The legatee 
executed the release. It subsequently appeared 
that the assets were insufficient for the payment 
of all the legacies : — Held: the legatee was not, 
by executing the release, it not being established 
that any debt was actually due to him, a purchaser 
of liis legacy, so as to avoid an abatement with the 
other legatees. — D avies v. Bush (1831), 1 You. 
341 ; 159 E. R. 1024 ; previous proceedings (1830), 
4 Bli. N. S. 305, H. L. 

Annotations: — Consd. Re Lawley, Zaiser v, Lawley, [1902] 

2 Ch. 799 ; Rc Wedmore, Wodmoro v, Wedmore, [1907] 

2 Ch. 277 ; He Whitehead, Whitehead v. Street, 11913] 

2 Ch. 5C. 

4971. Effect of election to take legacy — Legacy 
far In excess of debt.] — Re Wedmore, Wedmore 
V. Wedmore, No. 4584, ante, 

4972. .] — W. by settlements declared that 

moneys paid by him to the trustees of an orphanage 
should be held by them upon trust for investment 


boquoatliod beliiR iiiHuflioieiit to pay 
debts, specilic & ileinonstrative lefjracies 
abate ratably. — Rc I’tmNKR, Arm* 
STRONG V. (lAMRLR, |1908] 1 I. IL 274 I 
41 I. L. T. 237.— IR. 


PART IV. SECT. 5. SUB-SECT. 8.— E. 

4964 i. Oeneral n/fr.] — A lesraoy to 
au exor. should not have priority ; but 
on a defioioiiry of assots, Bhould abate 
ratably with the other leffaciea. — 
Hoohr V, Harmno (1858), 7 f. Ch. B. 
338 ; 10 Ir. Jur. 253.— IR. 

4966 1 . Lraaty given for care rf- 
trottWe.)— Upon a que^on of abate- 
ment, a lemy to an exor. In oonaidera- 
tion of his trouble, is entitled to a 
preference over other general legacies. 




4966 11. .1 — A legacy to exore 

oxpiyssly os a compensation for the: 
trouble, does not, on a dofloieney < 
as«)ets. abate with legacies which ai 
mere bounties, even though the legac 
somewhat exceeds what the exon 
would otherwise have been entitled t 
demand. — A nderson v. Douqai 
(1868), 15 Or. 405.— CAN. 


Q. WAm co-exec%ttor misappropriatca 
fund .] — loetator gave the residue of 
his estate to his two exors. to invest 
& pay the annual income to tho wife 
for life, & after her death to divide 
between themselves in the proportion 
of two-thirds to one & one-third to the 


other. By codioil testator gave oertain 
speciflo legacies to be paid by the 
exors. after the decease of his wife out 
of the two-thirds given to one of the 
exors. That exor. died in 1885, 6c 
tho other exor. appropriated a part of 
the moneys of the estate, & died 
insolvent In 1900. The widow died 
in 1901. It was then found that more 
than one-third of the estate had been 
dissipated : — Held : the part which 
remained belonged to the estate of the 
innocent exor., subject to the legacies 
in the codicil to be paid in fi^, & did 
not abate proportionally with the 
two-tblrds snare given to the other 
exor , — Re Dunn (1904), 24 C. lu T. 
295 : 7 O. L. li. 5te ; 3 O. W. R. 311. 
-^AN. 
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& to pay 5 per cent, per annum on the invested 
capital to him for life, & after his death to S. for 
life, after the death of the survivor, upon trust 
to pay the capital & the income to the treasurer 
for the time being: of the orphanage. By his 
will W. gave £1,000 to S. on condition that she 
released the trustees from all claims to income under 
the settlement &; accepted the legacy in place 
thereof. The estate of testator was insulYlcient 
to pay all the legacies thereby given in full : — 
Held : if S. elected to take the legacy it would 
abate with the other legacies not be entitled to 
priority over them . — He Whitehead, Whitehead 
V, Street, [1913] 2 Ch. 66 ; 82 L. J. Oh. 302 ; 
108 1.. T. 368 ; 57 Sol. Jo. 323. 

G. Legacies in lieu of Dower. 

See Administration of Estates Act, 1925 (c. 23), 
B. 45 (c). 

4973. General rule.] — Pecuniary legacies if 
assets wanting, shall be paid in average ; but a 
legacy given to a wife, in consideration that she 
release dower, shall be preferred. So money 
bequeathed to buy land, or an annuity, is as a 
specific legacy, & shall not come in average. — 
Burridoe V. Bradyl (1710), 1 P. Wms. 127 ; 24 
E. R. 323, E. 0. 

Annotations: — Coiud. Blower r. Morrot (1752), 2 VeH. Son. 
420 ; Davonhill v. Flotchor (1754), Amb. 214. Folld. 
Stahlflchmidt r. Lett. (1853), 1 Sm. & (1. 421. Refd. Hintoti 
V. Pinko (1710), 1 P. Wms. 539 ; Davies i»: Bush (1831). 
You. 341 ; Stelfox v. Sufirden (1859), John. 234 ; lie 
(Iroenwood, Oroeiiwood v. Greenwood. (1892] 2 Ch. 295 ; 
He Whitehead. Whitehead r. Street (1913), 108 L. T. 
.308. 

4974. .] — Blower v. Moruet, No. 4886, 

ante. 

4976. .] — E. gives by will to his wife an 

annuity of £100 for life, £500 which together with 
the annuity, ho declares to be in full for her dower, 
or thirds, out of his real or personal cstat<i. On 
deficiency of assets ; — Ilidd : the wife should not 
abate in propoition with the other legatees. — 
Davexhtll V. PLErrciipni (1751), Amb. 241 ; 27 
E. R. 163. 

Annotations: — Apld. Heath v. Dcndy (1826), 1 Baas. 543. 
Conid. DavioH v. Bush (1831), Y<iu. 341. Folld. Htahl- 
BchnUdt V, Lett (1853), 1 .Stn. Sc G. 421. Oonsd. He. 
SaunderB-Davies, SaunderH-DavloH v. HaunderB-DavIoH 
( 1 887). 34 C7h. D. 482. Refd. Creed r. C.Yood ( 1 844 ). 1 1 Cl. & 
Fin. 491 ; Stelfox v. .Sii8r<lon (1859), John. 231 ; Ite 
Greenwood, Greenwood r. Greenwood, (1892] 2 Ch. 295 ; 
lit Wedinore, Wed more v. Wedinoro, (1907j 2 Ch. 277. 

4976. .] — Testator, liaving by a post- 

nuptial settlement made certain provisions for his 
wife, which wore expres.sed to be in bar of dower, 
bequeathed to her specific legacies, & a sum of 
money, adding tliat what he had so given her, 
together vitli the provision made for her by the 
settlement, should be in lieu of any dower which 
she might claim ; the assets Imving proved in- 
sufficient for the payment of the legacies in full, 
& there being re^ estate out of which the wife 
might have claimed dower : — Held : the wife was 
entitled to priority over the other legatees, & the 
legacy given to her ought not to abate propor- 
tionally with the other legacies. — Heath v. 
Bendy (1826), 1 Russ. 643 ; 5 L. J. O. H. Oh. 69 ; 
38 E. R. 210. 

^nnotofum« — Confd. Davies v. Bush (1831), Yon. .341. 
Folld. Stahlscbmldt v. Lett (1853), 1 Sm. 8c U. 421. Refd. 


lie Hardy. Wells v. Barwlok (1881). 50 L. J. Ch. 241 ; lit 
Whiteheatl, Whitehead r. Street (1913), 108 L. T. 308. 

4977. ,] — Testator having freeholds & 

copyholds in fee, gave an annuity to his wife in 
lieu & satisfaction of all dower A thirds, or other 
claims & demands which she might otherwise liave 
had upon his estate, & died intestate as to his real 
estates. His widow was his customary heir ; 
assets being deficient : —Held : the annuity was to 
be paid in priority to the pecuniary legacies given 
by the will. — Nobcott ?>. (Jordon (1814), 14 Sim. 
258 ; 4 L. T. O. S. 49 ; 8 Jur. 679 ; 60 E. R. 367. 
Annotation : — ^Folld. StahlBclimldt r. Lott (1853), 1 8m. & 
O. 421. 


4978. .]—Ee Wedmore, Wedmouk v. WKr>- 

MoRE, No. 4.581, ante. 

4979. Testator leaving no real estate.] — A l<*gacy 
to a widow in lieu of dower or thirds at comtuflii 
law, or by custom, has no priority over other 
legacies, where testator leaves no real estate. — 
Aoey V. vSiMPSON (1842), 5 Beav. 35 ; 49 E. R. 
489. 

Annotatifms : —Folld. Stahlflohmldt r. Lott (1853). I 8m. & 
O. 421; llopor v. Bopor (1876), 3 CJ». D. 714. Rafd. 
lie (4roonwood, Grooiiwood v. Groonwoud, (1892] 2 Ch. 
295. 


4980. Right to dower barred —Conveyance of 
real estate to testator with declaration against 
dower.] — A widow is not entitkHl t.o priority over 
otluT lega(H*es in I'cspiict of an annuity bequeathed 
to her by lier husband, “in lieu, bar. Sc satisfaction 
of dow<?r,“ wIk'H* the only real estate of testator 
was convc?yed l-o him with a d(»claration against 
dower. 

Where; both annuities & legaciess are; chargenl 
upon real estaU*, filthough tlio annuitants have 
power e)f di8tre;8H Sc emtry, Uie annuities will ni>t 
liave prieirity e)ve;r the l(;gae*ie*8. — Hopkr r. Roper 
(1876), 3 Ch. 1). 714; 35 h. T. 155; 21 W. U. 


1013. 

AnnotfUinns :—(jOTiid. Jif* Groonwof>d, Groemwood v. Oremn- 
wood, 1 1 892] 2 Ch. 29.5. Refd. /tc Hardy, We^llH r. Uarwlisk 
(1881), 50 L. J. (Ml. 211. Hentd. Itr Mabbott, Pitman r. 
Uolborrew, (18911 1 (Mi. 707. 

4981. By husband’s will,] — Whe^re 

testator by his will disposes of all his reoil e;st/atye;, 
out of which, if he elied int/e^statc;, his widow would 
be entitled to dower, «te give;8 a l(;gacy tej his wife; 
which he declares tei be in satisfaction e^f her dower, 
& also other legacifis. Sc eliejs Hedseul of real estate;. 
Ids widow is not entilleal to priority undtjr Bower 
Act, 1833 (c. 105), s. 12, ove;r the le;gai<;es in the; 
event of the personal esta,1/e; bedng insufilcient to 
pay all the le;gacie!8 in full.— /te (JREKNWeioo, 
(iREENWeion V. (iiiKENWOOD, [1892] 2 <Jh. 295 ; 
61 h. .J. (Jh. 5,58 ; 67 L. T. 76 ; 40 W. R. 681 ; 8 


T. Jj. R. 659 ; 36 Sol. Jo. 608. 

Annotations :—boil5d. lit Wedmore, Wedmore v. Wedmore, 
119071 2 Ch. 277. Refd. tU Whltohi'ad, WhiUdioail r. Street 
(1913), 108 L. T. 368. 


Si;B-SE(rr. 7 . — Refunding. 

A. As between Executor and Legatee^ 

(a) In OeneraU 

4982. Right of executor to security to refund.]— 

An exor. is not bound to pay legacies without 
security to refund, in case the estate; prove not 


PART IV. SECT. 5, SUB-SECT. 6.— G. 

4978 1. Oeneral rult.'\ — Where an 
estate proved ineulBolent to provide for 
the widow's annuity 8l payment of the 
legacies: — Held: the annuity was a 
gift to the widow 8c not merely annual 
interest derivable from an investment, 
8c she was entitled to have it paid out 
of the residue in priority to other 
legatee^i.— Koch r. Hiciset (1894), 2C 


O. R. 87.— -CAN. 

r. Devise subject to mortgaoe — 
Right to discharge .) — Testator devised 
a portion of land, subject to mtgos., 
to bis wife in lieu of dower : the residue 
of land 8c all personal estate be gave 
to bis father subject to payment by 
ezors. of debts, fonerai 8c other 
expenses : — //eld : the father was 
bound to discharge the mtges., 8c the 


widow was entltlcMl to hold the part 
devlNcd to her, freed from debts of 
testator.— D u.vgky v. Du.ngby (1877), 
21 Gr. 455.— CAN, 

PART IV. SECT. 8. SUB-SECT. 7.— 
A. (a) 

4982 1. Highl of executor to security 
to refund .)— the case of a covenant 
entered into by testator, which may 
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Seel, 5. — Legacies: Suh-ficcf, 7, A. (a), {b)^ (c) <£? (d).] 

sufficient to pay debts, to be afterwards discovered, 
& to refund in proportion, if not sufficient to pay 
other legacies. — Anon, (circa 1070), Frecm. Oh. 
134 ; 22 E. R. 1110. 

4983. .] — Exor. not bound to pay a legacy 

without security to refund. — Nelthrop v. IIill 
(1669), 1 Cas. in Ch. 135 ; 22 E. R. 730. 

4984. .] — Norris v. Norris (1079), Cas. 

Icmp. Finch, 419 ; 23 E. R. 228. 

4985. .J — Payment ordered, where one 

jiarty entitled liad not been heard of for twenty 
yf^ars, upon a rt^cognisance to refund in the event 
of a claim. — R ailky v, IJammono (1802), 7 Ves. 
590 ; 32 E. R. 237. 

4986. Effect of covenant to refund — Right of 
executor to retain out of proceeds of sale of real 
estate sum equal to legacy paid.] — Where exors. ^ 
trustees have paid a pecuniary legacy, not charged 
on real estate, to a legatee who is also one of the 
residuary legatees of the proceeds of sale of 
testator’s real cjstate, the legatee (;ovenanting to 
repay the legacy if required so to do ; the per- 
sonal estate*, aftt*r defraying prior charges uiion it, 
jiroved to be insufficient to meet the pecuniary 
Itigacy ; the exors. Ac trustees ar<! entitled, as 
against a mtgee., subsequent in date, of the 
l<*gatee’8 residuary intei*est in the pro(;eeds of sale 
of realty, to retain thereout a sum (*qual in amount 
to the pecuniary legacy which was paid in advance. 
— Jle Moore, Moore v. Moore (1881), 45 L. T. 
466. 

^ntwtaf/on :--Reld. hV LatiKbaiu, Otway v. liaiigliaiii (1896), 

74L. T. on. 


(b) Excevior and Legatees generally, 

4987. Whether legatee liable to refund.]— This 
bill doth rightly presuppose a rule of equity, that 
whensociver a h'gacy is paid by an exor., & after- 
wards an unknown bond ay)pearH when the assets 
are gon(‘, th(^ exor. hath equity in this case against 
the legatee to make him refund, though he have 
no equity at all against the creditor (per Cuii,). — 
.Iewon V. Chant (1677), 3 Swan. App. 659; 36 
E. R. 1012, L. C, 

4988. .] — If in the Spiritual Ct. they would 

compel an i*xor. to jiay a legacy witliout security 
to refund, f liere shall go a i)rohibition . . . but 
in this ct. [of equity], tliough there be no provision 
made for refunding yet the common justice of 
this ct. will compel a legatee to refund. It is 
e(‘rtain that a creditor shall compel the legatee to 
refund, ^ so shall one legatee compel the other, 
where the assets become dcfhdent : but whether 
the exor. himself, after he has once voluntarily 
assented unt o a legacy sliall compel the legatee to 
refund, is causa primcc impressionis : & it must 
be allowed that there is a great diflference between 
a voluntary assent, & where the exor. was com- 
pelled to assent (per Cur.). — Noee v, Robinson 
(1686), 1 Vein. 90 ; 2 Vent. 358 ; 23 E. R. 334, 
E. O. 

Antmtaiions : — Consd. Anon. (17.38), 1 Aik. 491. Refd. 

March v. Rnssoll (1 837 ). 3 My. Or. 3 1 . Mentd. Elliott r. 

Elliott (1841), 9 M. it W. 2.3 ; lie FltJ!8roralcl. Surman r. 

Fltagerald, 11903) 1 Uli. 933. 

4989. Payment under compulsion of action.] 

— A credit»or shall follow the assets in <*quity, intt» 
whosesoever hands they come. But where the 


exor. had voluntarily paid the full legacy, & after- 
wards assets proved deficient to pay the other 
legacies, they conceived neither the exor., nor any 
of the other legatees should compel him to refund ; 
but if the payment had not been voluntary, but 
he liad recovered his legacy by decree, there he 
should have refunded (per Cur.). — Newman v. 
Barton (1690), 2 Vern. 205 ; 23 E. R. 733. 

4990. .] — ^An exor. having voluntarily 

paid legacies, & the assets afterwards proving 
deficient, the legatee was decreed to refund. — 
Davis v, Davis (1718), 1 Dick. 32 ; 2 Eq. (’as. 
Abr. 554 ; 21 E. R. 178. 

4991. .]— If an exor. pays a legacy on a 

supposition that there are assets to pay all otliei* 
legacies, & afterwards there is a deficiency of 
assets, the legatee must refund. — Edwards v. 
Freeman (1727), 2 P. Wms. 435 ; 1 Eq. Cas. Abr. 
249 ; 24 E. R. 803. 


Annotations : — Mentd. Evelyn v, Evelyn (1731), 2 P. Wms. 
650 ; Morris v. Burroughs (1737), 1 Atk. 399 ; Walite y. 
Hodson (1740), 2 Atk. 115 ; Green v, Kklns (1742), 2 Atk. 
473 ; Parsons v. Parsons (1744), 9 Mod. Rop. 464 ; Elliot 
V. Collier (1747), 3 Atk. 526 ; Boyd v. Boyd (1867), L. K. 
4 Eq. 305 ; Taylor v, Taylor (1875), L. K. 20 Eq. 156 ; 
Jie Blockley, Blockley v. Blockloy (1885), 29 Ch. D. 250 ; 
lie Ford, Ford v, Ford (1901), 46 Sol. Jo. 51 ; Villar v, 
Gllbey, 11907] A. C. 139. 


4992. .] — Deschamps v, Tomkins (1789), 

cited in 1 Dick, at p. 32 ; 21 E. R. 178. 

4993. .] — If such [repayment of a legacy] 

had been the object of the action, 1 agree that it 
could not have been maintained. If an exor., 
thinking that he has settled the affairs of his 
testator, i>ay the legacies, I have no difficulty in 
saying that a ct. of common law would not enter- 
tain an action for money had received against a 
legatee, since such a ct. cannot take into considera- 
tion, as a ct. of equity would do, the mode in which 
the funds might have been applied (Lord 
Alvanlp:y, C.J.). — .Johnson v, .Johnson (1802), 
3 Bos. & P. I(i2 ; 127 E. R. 89. 

Annotations : — Refd. Clare v. Lamb (1 875), L. II. 10 C. P. 334 ; 
lie West, West v. Roberts, 11909] 2 Ch. 180. Mentd. 
Walker v. Moore (1829), 10 B. & C. 416 ; Sikes v. Wild 
(1861), 1 B. & S. 587 ; Lock v. Furze (1866). L. R. 1 C. P. 
441 ; Bain v, Fothergill (1874), L. R. 7 H. L. 158 ; Allen 
V, RichordHon (1879), 13 Ch. D. 524 ; Slnelairr. Brougham, 
11914] A. C. 398. 


4994. After lapse of many years.] — Rowe 

V, Thorpe (1837), 1 Jur. 771. 

4995. .] — An exor. allowed the legatee 

of leasehold to occupy for fifteen years, the legacy 
duty being unpaid. The exor. was then called 
upon to pay duty on the profits accruing for th<i 
fifteen years, as well as on the principal value of 
the premises : — Held : lie was liable to the whole of 
such duty ; & he might recover all the money paid 
on that account, as money paid to the use of the 
legatee. — Bate v, Payne (1849), 13 Q. B. 900 ; 
18 L. J. Q. B. 273 : 13 Jur. 609 ; 116 E. R. 1507. 

4996. .] — Fenwick v, Clarke, No. 3957, 

ante, 

4997. Severance of portion of estate in 

favour of legatee.] — Testatrix directed her trustees 
to pay the interest or annual rent of £2,000 to A. 
during her life & after lier death to divide that 
sum among her children ; & to pay the interest 
or annual rent of a similar amount to B. in life- 
rent, with the fee to her children. 

The trustees were empowered by the deed to 


bo broken, the exor. may cal) upon the 
legatee whoso legacy he is satisfying 
to give security to it'fiind it. — W akrkn 
11 . Wakrkn (1829), 3 Ir. L. Itcc. Ist 
Hor. 85. — IR. 

s. Uiilhi of executor to itidemnitu 
against calls on shares bequeathed,}— A 
legatee of shares upon whloh colls may 


bo made must indemnify the exors. 
against them os a coiiditton of the 
transfer of the shares. — He Phabazyn 
(1897), 15 N. Z. L. R. 709.— N.Z. 

PART IV. SECT, 6, SUB-SECT. 7,— 
A. (b). 

t. If’hrfher legatee liable to refund 


— Will held invalid.] — Pltf. as exor. 
of W., having paid money to deft, os 
legatee, & the will with the probate 
having been set aside pltf. was held 
ontitlod to recover back the money. — 
Haldan V. Bratty (1876), 40 U. C. R, 
110.— CAN. 
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realise, or to continue to “ hold any or all of such 
shares or stocks’* as might belong to testatrix 
at her decease, “ should they consider it advisable 
or expedient to do so without any personal responsi- 
biUty for loss, if any, thereby sustained,” with 
power also ” to lend or place out on such securities, 
heritable or moveable, as they shall consider 
advantageous, the foresaid legacies of £2,000 & 
£2,000 respectively, the securities to be conceived 
in favour of my trustees, & that for the purpose of 
this trust & not otherwise.” 

Testatrix at her death held £850 stock of an 
unlimited bank. The trustees, at the desire of A. 
<fc without consulting B. set £200 of this stock 
aside as part of the fund appiopriatcd to A., & 
realised the remainder. They afUu*wards, on the 
narrative of the purposes of the trust deed & of tlic 
sums invested for the two specific legacies of £2,000, 
that they had paid the residue, received their 
discharge from A. &; B. Statements &> separate 
accounts of interest on the investments allocatc^d 
to eacli were sent half-yearly to A. & B. All the 
investments stood in the names of testatrix’s 
trustees. The bank b(‘cam(^ instdvtmt, & calls 
>y(jre made upon the trustees in respect of the 
£200 stock. They sought to indemnify tliemselves 
for payment of the calls out of the whole estate. 
B. objected to any portion of her legacy being 
taken i—Held : the trustees had the power to 
sever & had severed tlie two legacies Ac had placed 
th(;m in separate investment for behoof of l,lu‘ 
respective beneficiaries, Ac therefore the trustees 
had no right to relief from the investment-s allotted 
to B. Ac her family for liabilities incurred on those 
allot ted to A. Ac her family. —Fhahku r. Mukikk h 
(1881), (i App. ('as. 855 ; sid) nom. Boiunson r. 
Mitrdock, 45 L. T. 417 ; 80 W. B. 102, II. h. 
Annatafions : — Reid. lie ItmokH, (‘oIch r. DaviH (18U7), 7<5 
L. T. 771 ; Hurdooii v, liulilius, (lUOl ] A. (!. IJH ; Ur Hull, 
Foster i'. Metcalfe (1902), 72 li. J. (Oi. 71 : MatthewH r. 
llufirgrlcH-PriHe. 11911] 1 Cli. 194; Ur (Graven, WutHon r. 
Craven, (1914J i Ch. .'C08. Mentd. lIobhHr. Wayet (1887), 
:iC Cb. J). 2ri0 ; Ue Kidd, Kidd r. Kidd (1894), 4 2 W. H. 
.'»71 ; Uc KiebardHon, Ex p. St. ThomaK’H iloHtdt^il, 11911 1 
2 K. H. 705 ; Ue Towndrow, Grattou v. Macheii. lioil j 
1 Ob. 662 ; Ue Wragrg, Wragfir r. l*alincr. 11919] 2 Cb. 58. 

4998. Whether legatee liable to pay Interest — 
Legatee entitled to other funds making Interest.] — 

On refunding sums paid und(;r an erroneous 
construction of a will, a legatee entitled tx> other 
funds making interest in the hands of the ct., is to 
be charged Avith interc^st ; not a legatee who has 
no further concern in the estati?. — CiiirriNH r. 
8TEKLK (1818), 1 8wan. 199 ; 30 E. II. 350, L. C. 
Annotations : — Refd. Parker r. Morrell (1848), 17 E. J. (Jb. 
226 ; Ur Went, Went v. Huberts, [1909] 2 Ch. 180. 

(c) Executor and Hesiduary LegalccH. 

4999. Whether residuary legatee liable to refund 
— Executor with notice of liability.] — Notice of 
remoB? contingent liability orj tlie part of a testator 
is not sullicicnt to prevent liis exor. from 
di.stributing his residuary estaU; ; Ac if the exor. 
distribuB's with such notice, & the liability after- 
wards ripens into a debt, he will be entitled to 
call on the residuary legatees to refund. 

A person who has covenanted Uy bequeath or 
otherwise provide that a share of his csstate shall 
go to the covenant<*e fulfils his covenant by 
bequcatliing the sliare to the covenantee, wlio then 
stands in the same position as any other legaUn*. 

An exor. who compels a legatee to refund can 
lecover only the capital sum which he has paid to 
the legatee without any intermediate income. — 


Jkiivis V, Woi.FKiiSTAN (1871), L. K. 18 Eq. 18; 
43 L. J. Vh, 899 ; 30 L. T. 452. 

Annotations: — Apprvd. Wbittakor r. Kershaw (1890), 45 
Ch. 1). 320. Retd. Fraaor t\ Murdock (1881), 6 App. Gas. 
855 ; Ue Knott, Bax v. Ptilmor (1887), 56 L. J. Cb. 318 ; 
Ue Nixon. Gray v. Bell (1904), 73 L. J. Cb. 446. Mentd. 
Hobbs r. Wayot (1887), 36 Ch. D. 256 ; A.-G. r. 8niith 
(1892), 66 L. T. 857 : Hoscffood v. Pedler (1896). 66 L. J. 
Q. B. 18 ; Matthews r. Uu^gles-Brlsc, 11911] 1 Cb. 194. 

5000. .] — A residuary legatee assigned 

tlie residue to las wife K. for her separat-e use. 
The residue comprised some shares not fully paid 
up in a joint stock co. The exors. handed over to 
K. the certificates of t lie shares, but did not transfer 
them, Ac they jiaid over to h<u* the ctish balance of 
the rc'sidue. After this a call wiis made on 
shares which the exors. were compelled to pay. 

K. refused to indemnify them, Ac they brought 
this action against/ her to (‘iiforee indemnity:-* 
Held : if K. had been w feme note she would have 
been liable to refund at tluj suit of tli<‘ t'xors., for 
that the liability on the shares did not c(»nst.itut.e 
a debt at the t ime of paying away t ht? rt‘si<lue, Ac 
though the exors. would liave had no right, to call 
on the residuary legaU*e to r(!fund for paj inent of a 
debt of which th(‘y had notice vvh(*n they [laid away 
the residue, they did not lose the right to refunding 
by paying it away wit h notiee of a liability wbicli 
liad not become a debt. - /tV Kioksiiaw, WiilT- 
TAKEK V. Kkhshaw (1890), 15 Oil. I ). 329; (10 

L. .1. ('ll. 9 ; 03 L. T. 203 ; 39 \V. K. 22, i\ A. 
AntwUUions : Reid. Hood BaiTH r. (.lithcMirt, [1804] 2 (^. B* 

559 ; lluHOifood V. J Vdlor ( 1 896), 66 H. .1. Q. B. 18. Mentd* 
BrauiuHtcin t*. LowIh (1891), 7 T. L. It. 246 ; lloaro v. 
Nlblett, 11891] 1 C. B. 781. 

5001. What amount repayable Not Intermediate 
income.] — Jkkvis r, Wolkerstan, No. 4999, ante. 


(d) Equalisation out of Euture Payments, 

5002. Right of executor to equalise.]— Testatrix 
having given a legacy by will, Ac a nuncu])ative 
legacy on lier dciath-bed, whiedi was invalid, lier 
<ixor. Ac residuary legat<‘(5 paid tlu^ nuncupative 
legacy on tt^rms, Ac afterwards attempted to 
attribute this payment to the legacy given by t lu? 
will, ujion an alh^gat.ion that it was paid under 
rnisapprtdiension Jfeld : the legacy could not 
be rei!ov(ir€id back & the other was still payabh?. — 
Metford V, Peters (1810), 4 Jur. 715, li. C. 

5003. .] “Where trustees, under an (errone- 

ous vi(ew of the (effect of a will, pay Uy parties 
money to which th(;y ar(i not entith^d, this ct., in 
iidministering the estate, will compel a restitution 
Ac repayuKent, & will give a lien on the other 
inteitjsts of sucli parties undeer the will, oven as 
against an assignee,*, for valuable consideration. 
Dibbs V, (jore.n (1819), 1 1 Beeav, 483 ; 50 E. U. 


Snt^to<ionM.*~Refd. Ur Hortue, Wilson r. Cox Hindalr. 

119(^5] 1 Ch. 76 ; Jtc HobliiHon, McLaren r. i»ubU(j IruHtoee, 

119111 ICh. 502. 

5004. .J — Lfegateeees are not liable U) reefund 

at th(? suit of other hegatcfes, payments voluntarily 
mad (5 to them by the exors., under a mistake, 
but aree liabhe Uy r(;(*,oup out of the undistributed 
funds in which th(iy are inUjrestfjd.— IIowNEH v, 
Bullock (1858), 25 Besav. 54; 53 E. It. 55(5; 
affd, on other grounds, suty nom, liULLOCK v, 
UOWNKH (1800), 9 II. h. (Jas. 1, If. L* 

AntwlalUms : — Mentd. CbalrnorH r. North (I860), 28 JJeay. 



, IWl , 

601 ; Whlt!?rl'8i?rbixe«7(1869b 300 ; Day tV. 


PART IV. SE<rr. 6, SUB-SECT. 7.— 
A. (d). 

m. Duties of equalisation persitnal to 
executors-— iJarried out try court where 


executors dead.} — J/eld : on th« 
the duties ImpCNied as to oguallsatiou 
were personal to the exors., 8c, as they 
were dead, would be carried out by the 


<-t. 8l Its ofticers. — Ue Drummond 
(1912), 22 O. W. H. 654 ; .3 O. W. N, 
1459 ; 5 D. L, U. 510.— CAN. 



430 


Executors and Administrators. 
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& (bh] 

Day (1870), 18 W. D.417 ; Ciwack v.Rood(1876), 24 W.ll* 
391 ; Re Morley^p Trust* (1877). 25 W. R. 825 ; Mortimer 
V. sister (1877), 7 Ch. D. 322 ; Mortimore u. Mortimoro 
(1879). 4 App. CsB. 448 ; Sturge u. G.W. Ry. (1881). 19 
Ch. U. 444; Clarke v. Hayne (1889). 37 W. R. 067. 
Hood V. Murray (1889), 14 App. Cm. 124 ; /te ^ngs 
Hettlmt.. Gibson r. WHght (1889), 60 L. T. 745 ; Rees, 
WUllaniH V. Davies (1890), 44 Ch. D. 484 ; i^c Nash. 
Prall V. Revan (1894), 71 L. T. 5 ; Re Ford, Patten v. 
Sparks (1895), 72 L. T. 5; Re Wilson, Wilson v. 
Ratchelor, 11907] 2 Ch. 572 ; Re Roby, Hewlett r. Newtog- 
ton, [1908J 1 Ch. 71 : Re Nightingale, Bowden n. Griffiths, 
11909] 1 Ch. 385 ; He Winn, Brook v. Whitten, 11910] 1 
Ch. 278 ; Re Helsby, Noate r. Bo/.ie (1914), 84 L. J. Ch. 
682 ; Re Melllsh, Day r. Withers, 11916] 1 Ch. 562 ; 
Hutchinson v. National Refuges for Homeless & Destitute 
Children, [1920] A. C. 794. 

5005. In own favour — Executor responsible 

for mistake.]— Where a trustee, who was liimself 
one of the beneiiciaries, had inadvertently overpaid 
the other bcjiieficiaries their shares of income, 
& died before any adjustment had been made : — 
Held : the exors. of deceased trustee were not 
entitled to recover from the other beneficiaries 
the amounts so overpaid, or to have accrued or 
future income impounded till the shares were 
equalised, by reason of the fact that their testator 
himself was the person responsible for the mistake 
that had been made. — lie Horne, Wilkon t». 
Cox Sinclair, [19051 1 <^'h. 70 ; 74 L. J. Ch. 25 ; 
92L. T. 203; 53W. R. 317. 

Annotations : — Consd. Re Ainsworth, Finch v. Smith, [19151 
2 Ch. 96. Refd. Re. Sharp, lUckett v. Rlckett (1906), 75 
L. J. Ch. 458 ; Re Musgravo, Machull v. Parry, [1916] 
2 Ch. 417 ; Re I'cading. Edmunds v. Reading (1916), 6U 
»Sol. .1o, 655. 


5006. .1 — Where the extrix. of 

the Inst surviving ex or. of a deceased testator had 
l)urportcd to appoint herself As others trustees 
of his will, which ai)pointment was bad as U) 
herself, hut she had nevertheless acted as trustee 
Ap stipulated that she should have the sole control 
of the income A& in effect her hand made the im- 
proper distribution whereby she benefited ; — 
Held : one of the other trustees so appointed was 
not debarred, merely by being a party to the over- 
payment of the income which had constituted 
the improper distribution, from having a proper 
adjustment made in respect of such overpayment. 
— Re Heading, Edmonds v. Heading (1016), 
60 Sol. ,lo. 655. 


71. between Legatees, 

(a) Legatees generally, 

5007. Whether legatee liable to refund.] — 

Mautkiii?. Fotiiekby (1634), Nels. 26 ; 21 E. H. 
780. 

5008. .] — Hooeus r. Bampfield (1080), 

Cas. iemp. Finch, 460 ; 23 E. H. 249. 

5009. Defloiency caused by devastavit.] — 

Noel v, Hobinson, No. 4988, ante, 

5010. .] — As legatees are to be jiaid 

ill proportion, so if an exor. pays one legatee, Au 
there is not enough to pay all, the legatee who is 
paid i^all refund in proportion ; so if one legat ee 
recovers his legacy in equity, Ap there is not enough 
to pay the I'est, he shall refund ; secus : if the 
defect of assets aiises by the wasting of the exor. — 
Anon. (1718), 1 P. Wms. 496 ; 24 E. H. 487. 

5011. .] — A legatee shall refund against, a 

creditor of testator that can charge an exor. only 
in equity, viz. upon a wasting by the first exor. ; 


but if an exor. pays a debt upon a simple contract, 
there shall be no refunding to a creditor of an higher 
nature. — H odges v, Waddington (1683), 2 

Vent. 360 ; 86 E. R. 485. 

Annotations: — Befd. March r. Russell (1837), 3 My. & Cr. 

31 ; Jervis v. Wolferstan (1874), L. II. 18 Eq. 18. 

6012. .] — Newman v. Barton, No. 4989, 

ante, 

5013. Insolvency of executor.] — A legatee 

paid by an exor. voluntarily not obliged to refund 
to the rest ; except in the case of his insolvency. 
Even in the case of the exor.’s insolvency, legatees 
are not always bound to refund. The distinction 
seems between the cases where there was originally 
a deficiency of assets, & those where the executor 
has wasted them. — Orr v. Kaines (1750), 2 
Ves. Sen. 194 ; 28 E. H. 125. 

5014. .] — Exor. advanced sums of 

money to his daughters pendente litc, to two of 
them on their marriage, to the others as a volun^ry 
gift, & afterwards died insolvent, having received 
assets ; on a bill by the legatees, the voluntary 
gifts were considered fraudulent, but those 
daughters being also legatees, they were permitted 
to retain in part of their legacies, subject to abate- 
ment.— Partridge V, Gopp (1758), Amb. 596 ; 
1 Eden, 1C3 ; 27 E. H. 388. 

5015. .] — Legacy to A. payable at 

twenty-one or marriage, with interest, a vested 
legacy, Ac exor. having become bkpt., might have 
been proved under the commission, liis certificate 
therefore a bar, Ac the residuary legatee not liable. 
—Walcott v. Hall (1788), 2 Bro. C. 0. 305 ; 29 
E. H. 167. 

Annotations: — Refd. Re Makiu. Ex p. Holt (1835), 5 L. J. 

Bey. 9 ; Re Fenwick, Ex p. Brown (1849), 13 L. T. O. S. 

468. Mentd. Davies v, Fisbor U642), 5 Beav. 201. 

5016. .] — As to whether residuary legatees, 

paid by exor., shall refund to legatees who were 
not i^aid immediately. The consideration is, 
how far there is a right to call on the residuary 
legatees to pay back money they have received 
as to the surplus from the exors. on account of 
the personal estate ? That is hard after such 
a length of time A& no proof of fraud. I do not 
doubt but that might be done as to debts : but 
here is somc^thing particular in this case ; all these 
three legacies were to remain in the hands of the 
exors., Ac not then to be paid. Were the residuary 
legatees necessarily to wait until all these particular 
legacies became payable before they received a 
voluntary payment from the exors. ? It is hard 
to say that ; testator has trusted the exors. with 
this money in their hands, they have not (1x)RD 
Hardwicke, C.). — Moore v. Moore (1755), 2 
Ves. Sen. 696 ; 28 E. H. 380, L. C. 

Annotations: — Mentd. Doe d. Wisrhtwick r. Tniby (1774), 

2 Wm. Bl. 944 ; Goold r. White (1854), Kay. 683. 

5017. .] — Downes v . Buli^ock, No. 5004, 

ante, 

5018. — — Payment under mistake of law.] — 

The ct. will not in all cases relieve against a 
pa^maent of money under mistake of law. An exor. 
acting on the advice of counsel on the construction 
of a will, proposed to divide in certain proportions 
a fund between two legatees. One of the legatees 
bcdng dissatisfied took the opinion of counsel, 
which agi'eed with the former opinion. The exor. 
then divided Ac paid over the fund in accordance 
with the opinions. years afterwards the 

dissatisfied legatee filed a bill against the exor. Ac 


PART IV, SECT. 5, SUB-SECT. 7.— 
B. (a). 

b. H'AcUier legatee liable to refund 
’—Mistake by executor as to o«af48.b~ 
A legatoo who has l>ooii overpaid by 
au oxor. is only liable to refund tho 


surplus at tbo suit of a co-legatec, 
where the exor. has made a wrong 
oetlmato of the assets at tho time of 
the distribution or has made a mistake 
as to what tho assets of testotor are. — 
Hkkbbrt V. liXDGBBY (1894), 15 


N. S. W. L. R. 236 ; 10 N. S. W. W. N. 
128.— AUS. 

o. .) — Uffnkr V. Lewis (No. 2), 

Boys* Homs r. Lewis (No. 2) (1903), 
23 C. L. T. 217 ; 5 O. L. R. 684 ; 8 

O. W. It. 441.— CAN. 
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the other legatee, alleging that the will had been 
wrongly construed, & claiming repayment from 
the other legatee ; — jffeld : the suit could not be 
maintained. — B ogebs v , Ingham (187(5), 3 Ch. D. 
361 ; 36 L. T. 677 ; 25 W. B. 338, C. A. 
Annotations: — Refd. Re Bowman, Whytehead r. Bolton 

(1889), 37 W. R. 583 ; AUoord v. Walker, [1896] 2 Ch. 369 ; 

Baylis V. London (Bp.), [1913] 1 Ch. 127 ; Stanley o. 

Nuneaton Corpn. (1913), 108 L. T. 986 ; Carnell v. 

Harrison, [1916] 1 Ch. 328. Mentd. Sinclair v. Brougham, 

[1914] A. C. 398. 

6019. Institution of administration pro- 

ceedings by residuary legatee.] — In a suit by a 
residuary legatee for the administration of testator's 
estate, the ct. has jurisdiction to compel tlwi 
residuary legatee to refund for the purpose of 
paying the legacy of a legatc^e who is not a party 
to the suit, assets paid to the residuary legatee 
by the exor. before the suit. — ^l^iiOWSE v. Spuiigin 
( 1868), L. B. 5 Eq. 99 ; 37 L. J. Ch. 251 ; 17 U T. 
690 ; 16 W. B. 413. 

5020. .] — Where exors. have made a 

proper distribution pro iavio of their testator's 
estate, & have been ready to i»roduco proper 
accounts to the unpaid residuary legatees, & an 
administration action is then instituted by the 
unpaid residuary legatees, & it turns out that the 
accounts are substantially correct, the costs of the 
action must bo borne by the residuary legatees 
who take the benefit of it. But wliei*e, afUu* exors. 
had made a partial distribution of the residue, an 
administration action was instituted by the 
i*esiduary legatees who had not ixK'eived their 
shares, h it then turned out that th(i exors. had 
made two mistakes, first, in making their dis- 
tribution upon an erroneous assumption that the 
residue was divisible among five jx'rsons instead 
ot six ; secondly, in expending part of the 
general personal estate in repair's of property 
specifically devised; — Held: (1) the overpaid 
residuary legatees could not be made to rtdund ; 
(2) the exors. must stand in the same position as 
if no distribution had taken place, ^ the costs of 
the action should be paid as out of the entire 
residuary estate, so as to charge the exors. with 
the share of costs attributable to each of the 
distributed shares ; (3) the exors. should pay the 
balance necessary to make up to the unpaid 
legatees one-sixth of the residue each. — H iliaaud 
V, Fulford (1876), 4 Ch. 11. 389 ; 40 B. J. Ch. 43 ; 
35 L. T. 750 ; 25 W. B. 161. 

^nnototion« .—PoUd. Re Bell’s Estate, Bath r. Bell (1878), 

39 L. T. 422. Refd. Re QUes (1886), 55 L. J. Ch. 695. 

6021. .] — Re SCHWEDER, Oppeniieim V, 

SCHWEDEU (1893), 37 Sol. .To. 249. 

Annotation: — Coofd. TU Trollope, Game v, Trollope, [19151 

1 Ch. 863. 

6022. Effect of setting apart fund to meet 

legacies — Right to follow assets Into hands of 
residuary legatees.] — Where annuities & legacies 
arc charged on property, the ct.’s jurisdiction to 
set apart a fund to answer the annuities & legacies 
A& distribute the rest of the property is based on 
administration only, & the exercise of the juris- 
diction does not release the rest of the property, 
which, if the fund fails to answer the annuities 
^ legacies, may be followed into the hands of those 
who take it. — Re Evans Betteij/s Contractt, 
11910] 2 Ch. 438 ; 79 B. J. Ch. 669 ; 103 B. T. 
181 ; 64 iSol. Jo. 680. 

5023. •] — Testator who died in 

1863 gave cetiain life annuities including one of 
£8 to the mother of pltf., & after her death he 
bequeathed a legacy of 220(1 to her children equally. 


The interest of his residuary estate was giv^on to 
testator's daughter for life, & then the capital 
to her children. In an action to administer 
testator's estate, it was ordered in 1873 that a 
sum of £266 135. id, consols should be carried to a 
separate account to answer the annuity of £8. 
By subsequent orders made in 1865, 1901, of 

wliich no notice was given to the annuitant or her 
children, various sums were directed to be paid 
out to the residuary legattics. On the death of 
pltf.'s mother in 1917 tlio sum of consols proved 
insufficient to satisfy in full the legacy of £200 to 
her children. In an action by pltf., iis one of 
the children entitled to a share of this legacy, 
against the representatives of one' of Oie nwiduary 
legatees to make good the doffciency : —field : 
the fund having been set aside U) secure the annuity 
only, x>ltf. was entitled to follow (he jissets in the 
hands of the n^siduary legaUx's lo recover the 
deficiency in her loga<^y, as she could n(»t he h<*l(l 
bound by proceedings to which she was not a 
party . — Rc Bivkrs, Fuli.kx r. IUvekh, 11920) 

1 Ch, 320 ; 88 L, J. Ch. 162 ; 121 h. T. 57 ; (*3 
Sol. Jo. 531. 

{!)) Rrsidiuinj f.eifatees. 

5024. Whether legatee liable to refund.] -A 

tenant for life was wrongfully permitted b) enjtiy 
a j)erishable propi^rty in specie. The exor. died, 
^ the t(mant for life them provtsd the will, tS& con- 
tinued to r(*(ujive thc^ incomi*. (In a hill against 
the repriisentatives of this (*xor. the tenant for 
life, which contained no spiM'ial chargt*, A* after tlm 
common decree ; - ; (I) in sueh a suit a 

legatee could not be made to refund over-i)aym(mt<M 
voluntarily made by the exor. ; (2) the ttuiant for 
life must aecount for the surplus ineoine iH^eeived 
by her aft/(‘r she had iH<>v<‘d the will, hut not for 
that receiv<‘d before. -lacilFliCLi) v, Bakku (1810), 
13 Beav. 447 ; 51 K. It. 172, B. C. 

AniwUiiion: — (kncrally* BeW. Craig v, VVlioclci* (I860). 29 

J.. J. Cb. 374. 

5025. Estate wasted after payment of some 

beneficiaries —Onus of proof as to time of wasting.) 

— Wlie.re one of several residuary legatcx^s or imxt 
of kin has receive.d his share of the estate of a 
testator or an iut/estatc;, the otluu's cannot call 
upon him to refund if the estate is suhH(M{uently 
wasted ; sccus : if tlie wasting has taken {ilac(4 
before sucJi share waa received. In the latt<M* 
case, the burden of proof lies on those who call 
upon the residuary legatee or m^xt of kin to refund, 
to show that the Wfisting took jila<’.e Ixdoro the 
share was paid over. —Betehson v, Peterson 
( 1866), B. B. 3 Eq. Ill ; 36 L, J. Ch. 101 ; 15 
W. B. 164. 

Annotation : — Refd. Re Leiiirio, r. Ciilvur, [18921 

1 Ch. 210. 

5026. .] -Testator devised A 

bequeathed Ins r<;sidue to liis wife A two sons, 
his extrix. A fixors., on trust for his wife for life, 
A after her death as to one-fourth for each of his 
two sons, A as to the otlier two-fourths re8X>ectivoly 
on trust for each of his two daughters A their 

I children. The widow A sons proved the will 
I during the life of the widciw. Hhe managed the 
ftst^te ; she paid sums of mont*y in rtjspect of each 
fourth by anticipation, on#j son receiving morf5 
than was paid in respetet of the other shares. It 
turned out after her death that the estate was 
insufficient to bring up the other sliares to an 
equality with what such son had received : — 


PART IV. SECT, h, SUB-SECT. 7.— B. (b). 

5085 1. WkeOter legatee tiabU to rcfundSslaU wasted after payment of some bene/leianes,]-^*SKiLL v, Uamill (1824), 
Beat. 618.-~IR. 
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Held: it not being shown that the deficiency 
had not arisen from subsequent wasting of the 
estate, neither son was liable as trustee to make 
good the deficiency of the other shares, & the 
son who had received the excess was not liable 
as beneficiary to refund ; but he could not be 
paid his separate costs as beneficiary because 
ho had already received more in excess of his 
proper share than the amount of such costs. — 
He WiNHLOW, Freue v, Winslow (1890), 45 Ch. D. 
240 ; 00 L. J. Ch. 20 ; 02 L. T. 485 ; 39 W. R. 
120. 

Jnnnlniion He Hurst, Addison r. Topp (18U2), 07 

L. T. 00. 

, C. Ill favour of Creditors, 

(a) Creditors and Legatees. 

5027. Right of creditor to recover against 
legatee.] — An exor. pays legacies, leaving £800 
debt to pay, & dies. Administration de bonis non 
was taken out ; the creditor exhibits his bill 
against the administrator & the legatees ; & the 
(it. decreed that the legatees should refund, for no 
exoj*. is bound to pay a legacy, till ho be secured 
to repay when debts are discovered ; therefore 
in equity the laches of the exor. shall not hurt the 
credit(jr. — Anon, {circa 1000), P>eem. Ch. 137 ; 

22 E. R. 1112. 

5028. .] — Chamberlain E v. Chamberlaine 

(1074), Frcicrn. (^h. 141 ; 1 Cas. in Ch. 250; 22 
E. R. 1115. 

An-notation: — Consd. Dtus d. Sayo Sc Hole v. Guy (1802), 3 
East, 120. 

5020. .] — Legatee's to rcifund to make uj) 

assets. — Cerman v. Colston (Lady) (1078), 2 
Rep. (^ 1 . 137 ; 21 E. R. 039. 

6030. .] — Noel v. Robinson, No. 4988, 

ante. 

6031. .] — Liigatees i>aid before creditors 

where the assets fell short, decreed to refund to an 
unsatisfied creditor. — Anon. (1083), 1 Vern. 102 ; 

23 E. R. 388. 

5032. Equitable charge.] — Hohuks r. 

Wadhington, No. 5011, a}de, 

5033. ,J- Newman v. Barton, No. 4 989, 

ante. 

5034. .1 — Wn.soN v. Fielding, IIii.lersdkn 

r. Fielding, No. 4173, ante. 

5035. Effect of carrying funds to separate 

account In administration action.] — In a suit for 
the administration of tt'stator’s assets, after tlie 
decree on further directions had sanctioned pay- 
immls made by the exor. in discharge of legacies, 
^ had direct eti the fund in ct. to be api>ortioned 
among the other legatees, a creditor (tbtained 
permission to ju'ove Ids debt- ; tJie mastor subse- 
({uently reported a debt to be due to him ; but, 
in the meantime, the fund had been apportioned, 
^ part of it had been paid over, while the remainder 
had been carried t^o the account- of ]mrticular 
legatees ; — livid : the creditor was entitled t(» 
receive out of the funds of the legatees so remaining 
in ci., not the whole of the debt, but only a part 
of it, beaiing the same proportion to the whole, os 
the legacies given to those legatees bore to the 
whole amount of the legacies given by the will. — 
Gillespie r. Alexander (1827), 3 Russ. 130 ; 38 
E. R. 525, L. C. 

Ajiwdations :—Folld. Grelg r. Souiervllle (1830). 1 l{u^s. 
Sc M. .338. Con^. David r. Frowd (1833), 1 My. K. 
200 : Sawyer r. Birobmoru (1830), 1 Koeu, 301 ; March 
V. Hiissell (1837), 3 My. Sc Cr. 31 ; Todd r. Studholnie 
(1867), 3 K. & .1. 324. Dlftd. Davies r. Nioolsoii (1868), 
2 De G. & J. 693. Conid. Mouteflore r. Browne (1858), 
7 n. L. Cas. 241 : Seale r. BuUor (1860), 2 GilT. 312 ; 
lUdgvvuy t*. Newstcad (1861), 3 De 0. F. & J. 474. Apld. 


Crenswcll r. Dewell (1863), 4 Giff. 400. Consd. Harrison 
.. Kirk, [1904 J A. C. 1. Beld. Hartwell v. Colvin (1852), 
16 Bear. 140 ; Waller v. Barrett (1867), 24 Bear. 413 ; 
Dilkes V. Broadmead (1860), 2 Giff. 113; Re McMurdo, 
Penfleld v. McMurdo, [1902] 2 Ch. 684 ; Cloutte v. Storey, 
[1911] 1 Ch. 18. 

5086. .] — In a suit instituted in 1914, 

to administer the personal estate of an intestate 
who died in 1907, the master reported that no 
debts had been proved ; & by the decree on further 
directions, in 1817, the whole of the residue was 
apportioned &; distributed ; but as pltf . was then 
an infant, his share, amoimting to four-ninths 
of the fund, was retained & carried to his separate 
account. In 1825, a foreign prince claiming to be 
a creditor of the intestate, petitioned for leave to 
prove his debt against the sum remaining in ct. ; 
& pltf., coming of age soon after, applied to have 
that sum paid out : — Held : (1) the creditor was 
not precluded by the previous proceedings, or the 
lapse of time, from tendering such proof before 
the master ; but every defence should be allow^ed 
there which would have been competent upon a 
new bill ; (2) the debt, if established, must be 
restricted, as against the fund in ct., to that 
proportion which pltf.’s share bore the whole 
amount distributed ; &, after reserving a sum equal 
to four-ninths of the claim, the residue of the fund 
ought to be paid out to pltf. — Greig v. Somervili.k 
(1830), 1 Russ. & M. 338 ; 39 E. R. 131, L. C. 
Annotations : — As to (1) Consd. Sawyer v. Blrchmoro (1836), 
1 Keen, 391 ; Hidgway v. Nowstead (1861), 3 De G. F. & J. 
474. As to (2) Consd. Todd v. Studholme (1857), SK.ScJ. 
324. Distd. Davioa v. Nicolaon (1858). 2 De G. & J. 693. 
Apld. CroBBWcll V. Dewell (1863), 4 Giff. 460. OeneraZly, 
Befd. Dilkes v. Broadmead (1860), 2 Giff. 113 ; Seale v. 
BuUer (1860), 2 Giff. 312. 

5037. Legatees ignorant of creditors’ 

claims.] — March v. Russell, No. 5044, post, 

5038. Right to proceed against any legatee.] 

— Property specifically bequeathed is not dis- 
charged from its liability to testator’s debts by 
the circumstances tliat there has come to the hands 
of the exor. personal property of testator not 
specilically bequeathed more than suificient to 
pay his debts funeral & testamentary expenses, 
& that the specifically bequeathed property has 
been made over by the exor, to the specific legatee. 

An exor. assigned a leasehold to a person to 
whom it was si>ecifically bequeathed, &; allowed the 
residuary legatee to take possession of the rest of 
the property, including another leasehold. AfUu* 
tills the rent of the second leasehold fell into 
arreoi' & the landlord, being unable to obtain 
payment from the residuary legatee, filed a bill 
for administration of testator’s estate : — Held : 
he was entitled to have the arrears paid in full 
out of the specifically bequeathed leasehold, 
whatever the rights of the specific legatee might 
be as against the exor. or the residuary legatee. 
The rule applied in Gillespie v. Alexander ^ No. 
5035, a/Hc, i.s not applicable where the estate has 
not been administered by the ct. — Davies r. 
Nicoi-son (1858), 2 De G. & J. 093 ; 27 L. J. Ch. 
719 ; 31 L. T. O. S. 374 ; 5 Jur. N. S. 49 ; 0 W. R. 
790 ; 44 E. R. 1158, L. JJ. 


Annotations : — Conid. Partiagton v, CJarrington (1859), 
34 L. T. O. S, 69 ; Dilkes r. Broadmead (1860), 2 Giff. 
113 : Hidg^^’ay v. Newstead (1861), 3 De G. F. & J. 474. 
Be!d. Price r. Mayo (1873), 21 W. K. 539. 


5039. Laches of creditor.] — Testator had 

mortgaged a leasehold brewery, Hz covenanted 
to pay the mtge. debt. By his will he bequeathed 
legacies & an annuity, & made a residuary devise 
& bequest. His son, to whom he bequeathed the 
equity of I'edemption in the bi*ewery, carried on 
the business, kept down the interest on the mtge. 
for thirteen ^ears, Hz then, in 1856, became bkpt. 
In the meantime the estate of the mtgor. had bron 
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administered by the exors., & the legacies paid 
& annuity^ kept down. In 1857 the mtgee.’s 
representatives instituted a suit for the administra- 
tion of testator’s estate & payment of the balance 
of the mtge. debt, if any, which the pi*oceeds of 
the mortgaged premises might be insufficient to 
satisfy. The mortgaged pi-cmises, having become 
depreciated, were sold for less than the debt, & 
the balance was certifled to be due from the exors., 
& was ordered to be paid by them, but they were 
unable to pay it, whereupon, in 18(i0, the nit gee. ’s 
representatives filed a bill to have tlie intgor.’s 
residuary real estate applied in puynient of his 
debts, so far as it would extend, iV to c<impel the 
legatees & annuitant to refund. 'I’he residuary 
devisees had mortgaged t heir “ portions, shares 
& interest as residuary legatees At exors. of & in 
the moneys to arise from the sale of ” testator’s 
residuary real & personal estates : — Held : ( 1 ) the 
lapse of time & intervening circumstances were a 
siifficicnt answer to the suit, so far as it sought- 
to call on the legatees & mtgees. to refund ; (2) the 
mtge. made by the residuary devisees was subject 
to the payment of testator’s debts. — ItiDOWAY r. 
Nb:wstead (18C1), 3 De G. F. & J. 474 ; 30 I.. .T. Ch. 
889 ; 4 L. T. 0, 492 ; 7 Jur. N. S. 40 1 ; 9 W. K. 
401 ; 45 E. K. 902, L. C. 

Annotations: — As to (1) Apprvd. Blake r. Gale (1880), .*12 

Ch. D. 571 ; Harribori v. Kirk, [1904] A. 1. Consd. 

Jte Homo, Wilson r. Cox Sinclair. 1190.')] l (*h. 70. Apld. 

lie Eustace, JiCo r. McMillan, {1912] 1 Ch. .'SOI. Refd. 

He Baker, C-oliins r. Hhodos, Jte .Seaman, Khodes r. Wish 

(1881), 20 Ch. D. 230 ; Jie Bruce, Lawford r. Bruce (1908), 

99 L. T. 704. 

5040. & acquiescence in distribution 

of personal estate.] — 3’he right tif iii(ge(»s. of 
real estattJ wliose security prove.s insufficient, to 
come against the residuary Jegat(‘es of the ndgor., 
amongst whom his personal estate has betui dis- 
tributed is a purely equitable right, tlu^ et. will 
not enforce it if there ar(^ eireuinstunees which 
would make it inequitable to do so. Tt*stator 
devis(‘d liis freehold farm to two of his sons upon 
trusts for Ids children A: issue, ^ directed that* lii.s 
unmarried daughters should be at liberty to carry 
on his fanning business upon it, paying a rent of 
i'fiOU. He gave his residuary personal estate, in 
the events which happened, equally among Ids six 
children, the above two sons, who W(*re exors. as 
well as trustees, A; his four daughtc-rs. Testator 
)jad made a lirst mtge. for 1*12,000 A: a second 
mtge. for £2,400, At his per-sonal estate* was under 
£11,000. Shortly after the death of t<*stator 
in 1859, the solrs. of the iiitgces. nuule impdry as 
(,o his affairs. At the solr. of th<- truKte(*s informed 
them of the state of the assets At stated that the 
two unmarried daughters would probably carry 
on the farm for a time, & that their sliares of the 
personal e.state would no dr>ubt afford them 
sufficient means t-o do so. The solrs. of t la* rnt gees, 
wrote back to say that they sliould be glad to 
hear that the daughtera would be able to continue 
at the farm. The two daughter earned on the 
farm till 18t53, when one of them married At the 
farm was then let by the trustees to her husband. 
The inUTest was duly paid till 1 880, when owing to 
agricultural depression, the secuiity proved in- 
sufficient. The mtgee. for £2,400 in 1882 com- 
menced an action to enforce his security. At to 
pi-ove for the deficiency against the mortgaged 
estate, seeking to charge the exors. with a devastavit 
in distributing the personalty without providing 
for his mtge. debt. The ct. held the exors. not 

PART IV. SECT. 6. SUB-SECT. 7.— 

C. (b). 

d. Affainst assignee, for value from 
legatee — CoUs incurred after assign ment. J 

J. — VOI.. XXIII. 


guilty of devastavit ; they w'ore charged with their 
own shares of the residuary personalty as assets 
in hand, Ac the balance found due from them W'a-s 
applied in payment of the mtge. debt, without 
prejudice to any pi*oceeding l-o make the other 
i*esiduary legatees refund. J'ltf. then brought 
this action against the four daughtc^rs to recover 
the shares of personalty which l-hey liad received : — 
Held : pltf. could not recover, for the mtgees., 
having assented to tht» distribution of the poraonal 
estatt^ among the residuary legat<H*s, could not, 
after this lapse of tiim*, claim it back fi'om them. — 
Hlakk r. CJai.k (1889), 32 (’h. D. 571 ; 55 L. .T. C^i. 
559 ; 55 L. T. 234 : 34 W. K. 555. C, A. 

Annotations : — Diltd. He Fludyer, Wiii(rflelil r. Ernkinc, 

11898] 2 Ch. .502. Apld. He EuKtiU’O, Lw' »*. McMillan, 

11912] 1 Ch. 5()1. 

5041 . Delay not amounting to laohest] 

— Mere delay does not deprive a creditor of his 
equitable right to follow his deceased debtor’s 
assets for payment of nn existing debt-. 

The rutgor. of a fivehold house dicni shortly 
afUn* assigning th(» equity of redeniption. Hik 
months lat-er tlie migec». was informed of the 
assignment Ac d(‘ath, hut as lie received his interest- 
regularly from the assignet*, he took no steps to 
realise his security or to (*nforce t-he mtgor.’s 
C()Vt*nant. After thirteen years th(* assignee* 
made defaidt, Ai the security w'as found insufficient . 
The mtgor.’s estate had long sincti been dis- 
tribuU‘d y/c/d .* the mtgee. W'as (Uititled to 
follow the mtgor.’s asseis for any deficiency on the 
security.- Ur Kchtace, Lkk c. McMu.lan, [19121 
1 (Ui. 591 ; 81 L. VU. 529 ; 109 Ji. T. 789 ; 59 
Sol. .lo. 498. 

5042. .] — IJuNTEitr. Youn<j, No. 3971 , ante, 

5043. Payment of legacy de bonis proprlls.) 

— JhuxiDKN, Hii.i.iNo V. HiuxiDEN, No. 3889, 
antr, 

{h) Uiif/it iu Follow Legaries, 

5044. Against volunteer claiming through 

legatee.) — In tin* year 1810 a sum of stock wiis 
transferrtMi int-o the naim^s of A. At Jk, in trust- 
for a father At mother, in certain proportions, for 
their respective liv(?H, w'it-h remainder t-o their 
cliildren. Shortly afl-«*rwards, the stijck was 
tran.sf(Tred by A. At Jk into the name of Ik only, 
who nppropriatiMl it to his own use, Jn 1818, 
the father At niother llh‘d a bill against A. At Jk, 
to have the stock renlaccd ; At th(i (^hildn^n, two 
in number, were co-pits., At, being infants, sued by 
their father, as their no\\, friend ; but- that- suit 
was soon afttu'wards coinpromistxl, upon ik giving 
security for the jiay merit of inU*rest for the time 
past & for th(5 time come. A. HubscM|uently 
died, & bis piU'sonal (‘state was distribiiUxi among 
his legate(^s ; At two of those l(;gat(M‘S tluui died, 
having receivwxl their legacies ; ^ t-ht; rc^siduary 
personal (‘state* of orxi of them was paid ovt?r to 
her residuary Ic^gatee*. 3’h(jse distributions were 
made in ignorance of any demand arising out of 
the brijach of trust in which A. had concurred. 
The elder of thii two children attainexl tw(‘nty-one 
in 1821, At tin: other in 1823. In 1833 they filed 
a bill alone against Ik At the pe^rsonal reqircjsemiative 
of A. At bis surviving legat(M*s, At the? personal 
representatives of his dec(?a8(*d htgatees, & the? 
residuary legatee of one of those? decease?d legatees. 
At against the father At mother of pltfs., praying 
to Imve the fund replaced : nitfs. were 

entitled to call upon the surviving legatees of 


— Exor. bavins aotiisiieel hia lesocy, 
& bavins aftcruarelM liceai decrvesl to 
pay ccMitei, the Icfousy which had boeu 
OMHisneel w^aa htdel BUbJeert to make; 


sood thoHc cohU, althoush the liability 
bad arlBon after the; aHHisiinie^nt. — iHor- 
KINS r. OoWAN (1828), 1 Mul. .501. —IR. 

•. .] — A purchaser for value? 

P P 
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Sect 6, — Legacies : Suh-sccL 7, C, (h) & D. ; siib- 
sects, 8, 9, 10, 11 12, A.] 


A., & the personal representatives & legatees of liis 
deceased legatees to refund ; &, without any 

previous inquiry, as to whether pltfs. had known 
of or acquiesced in the brcfich of trust, or the 
compromise of the suit of 1 8 1 8. — Maucii v. 1 tussELL 
(1837), 3 My. & Cr. 31 ; (i h, .1. Ch. 303 ; 1 Jur. 
588 ; 40 E. It. 830, L. 0. 

Annotations : — Consd. Waller v. Barrett (1857), 24 Boav. 
413; He Klnn, Mellor v. South Australian Land Mortiraico 
&. Agency Co., 1 1907 J 1 Ch. 73. field. Partington v, 
(.'arrington (1859), 34 L. T. O. S. 69 ; Life Aasocn. of 
Soutland v. Siddall, Cooper v. Greene (1861), 3 JJe G. 
K. & J. 58 ; Jlidgway v. Newateed (1861), 3 IJe G. 
K. Si. .T. 474; Williama v. Headland (1864), 3 Now Kep. 
412; He Blow, St. Bartholuiaew’a Hospital v. Catubden, 
119141 1 Ch. 233. 

t 5045. — IIUNTEU V. Young, No. 3071, 

ante, 

3046. Against assignee for value from legatee — 
Effect of payment of legacy Into court.] — Testator, 
by his will, gave several legacies, among which 
were two legacies of £2,000 each, upon which a 
duty of It) per cent, was paid, & the sums set 
apart until the legatees attained twenty-five. 
The residuary estate was given to one of the 
exors., who was allowed to receive Ac apply it for 
his own use, as the debts Ac legacies of testator 
were considered to be satisfied. After this, upon 
tiie expiration of a lease wliicli had been granted 
1.0 t(‘statoi*, an action was brought against the 
exors. for breach of covenants contained therein. 
One of the exors. then instituted two suits, the 
one to administer the estate of testator, Ac the other 
t.o get the two appropriated legacies into ct. 
Orders W(u*e made in each of these suits in accord- 
ance with the prayer, but the residuary legatee, 
when pressed to pay the residuary estate into 
(d.., took the b(‘nefit of the Insolvent Act. Upon 
a i)etition by the creditor to obtain payment of his 
debt Held : lie was entitled to enforce the orders 
made in the suits, Ac the two appropriated sums 
wtire liable to make good the debt claimed in the 
action together with all costs incurred, though 
one of the legacies bad been sold Ac assigned by tlie 
legat(50 to a stranger.- -N oble v, Bueit (1858), 
24 Beav. 49U ; 27 L. .7. VAx. 510 ; 31 L. T. O. S. 
228 ; 1 .lur. N. 8. (123 ; 0 W. U. 219 ; 53 K. B. 
450. 


A muitations i Graham v. Drummond, fl89(JJ 1 Ch. 

968. field. lUotilolloi’f r. Browne (1858), 7 11, Ji. (Jas. 211 • 
Sabin v. Heape (1859), 5 .lur. N. S. 1146; Dllkosi r. 
Broad wood 0 866), 2 Gilt'. 113. 


5047. - .J —111 an administration suit 

all the certified debts wei-e paid, Ac tfie re.siduary 
legaU'cs wert! declanul entitled to the estate, of 
testator subject to an annuity, t^j jirovide for 
which a fund was ivtained in ct. to tlie credit 
of the cause. The fund in ct. was assigned for 
value by the residuary legatees Ac stop tirders 
weixj obtaineil. Aft^irwards oth(*r creditors of 
testator esUiblished their claim in another suit, 
to whicli the exor. of testator A: the ivsiduary 
legatees were parties : — Held : t hese creditors 
were entitled to payment out of the fund in ct. 
in priority to the assignees of the i*esiduary 
legatees. — Hooper r, Hmaut, Piper v. Piper, 
Bailey v. Piper (1875), 1 Ch. D. 00 ; 45 B. J. Ch. 
99 ; 33 B. T. 499 ; 24 W. K. 152. 

AnnoUUiona : — Oonid. Graham r. Drummond, [1896] 1 Ch. 


9C8. field. Re Khodesia Goldfields, Partridge v. Hhodesla 

Goldfields, [1910] 1 Ch. 239. 

5048. Effect Of settlement of testator’s 

assets in consideration of marriage.] — ^Assets of 
testator, consisting of personalty which could 
be identified, were settled botid fide upon the 
marriage of his daughter Ac residuary legatee ; — 
Held : they thereupon ceased to be liable to sub- 
sequently accruing claims in respect of breaches 
of covenants wliich had been entered into by 
testator, but bf which the parties to the settle- 
ment had no notice when they executed it. — 
DILKE.S V. Bhoadmead (1800), 2 De G. F. Ac J. 
566 ; 30 L. J. Ch. 268 ; 3 L. T. 605 ; 7 Jur. N. S. 
56 ; 9 W. 11. 238 ; 45 E. R. 740, L. 0. 

Annotations : — field. Illdgway v. Newstead (1 861 ) , 3 De O. F 

Ac J. 471 ; Adamson v. Hammond (1873), L. li. 3 P. & D. 

141 ; lie Hedgely, Small v, Hedgely (1886), 35 W. 11. 472 ; 

Graham v. Drummond, [1896] 1 Ch. 968. 

D. Insolvency of Legatees, 

5049. Effect of direction by court for contribution 
among legatees for payment of debts — Additional 
liability of solvent legatees.] — A contribution was 
directed amongst specific legatees for payment of the 
debts Ac costs of suit. One of such legatees became 
insolvent, Ac by Ids non-pa^^ent, the fund raised 
was deficient. The ct. directed an additional 
contribution amongst the solvent legatees. — 
CoNOLLY V, Farrell, Conou.y v. Butcher 
( 1846), 10 Beav. 142 ; 50 E. R. 536. 

Annotation : — FoUd. He Peerless, Peerless v. Smith (1901 ), 

45 Sol. Jo. 670. 

5050. .] — lie Peerless, Peerless v, 

Mmith (1901), 45 Sol. .lo. 670. 


Sub-sect. 8. — Recovery op Legacies. 

5051. Whether action maintainable — For legacy.] 
— In the case of a personal legacy where the will 
is destroyed or concealed by the exor., the rule 
is to cite the exor. into the ecclesiastical ct., 
yet the legatee may properly come here for a 
decree upon the head of spoliation Ac suppression. — 
Tucker v, Phipps (1746), 3 Atk. 359 ; cited in 
1 Ves. Sen. at p. 284 ; 26 E. R. 1008, L. G. 
Annotation :—yienii, Pirmey v. Uuut (1877), 6 CU. D. 98. 

5052. .] — No action at law can be 

maintained for a legacy. — D eeks v, Strutt 
(1791), 5 Term Rep. 699 ; 101 E. R. 384. 
Annotations : — Consd. Dot) d. Saj’^o & Selo v. Guy (^1802)» 

3 East, 120. Expld. Barues v. Hodley (1809), 2 Taunt* 

184. Ezpld. & Aud. Jonoa r. Tauiior (1827), 7 B. Ac C. 542. 

Ezpld. & Distd. Gregory v, Harman (1828), 1 Muo. Ac P. 

209 ; Hart v. Minors (1834), 2 Cr. Ac M. 700. field. 

Knights V. guarlcs (1820), 4 Moore, C. P. 532 ; HoUand 

r. Clark (1842), 1 Y. Ac C. Ch. Cas. 151. 

6053. Void & informal legacy.] — 

Among the papers of t€)stator were found two 
letters, sealed Ac directed “ For S. my late servant.” 
S. had been in the service of testator as house- 
keeper for some years before liis death, but had 
left him for some time previously to that event. 
These letters contained promissory notes for 
large sums of money, &> one of the letters stated, 
that testator inclosed £200 as a mark of respect ; 
Ac the other letter stated, that the inclosed was for 
her long & faithful services. S. applied to the 
0 X 01 * 8 . for pajunent of the notes ; Ac, upon seeing 


of a legacy is but a purchaser of a chose 
in action, Ac is siibloot to the same 
equities in resiioot of the legacy as his 
irondor. At if necessary, must refund 
It to pay debts. — Jenninqs v. Bond 
(1845), 8 I. £q. H. 755 ; 2 Jo. A: Lat. 
72ft.— IR. 

f. Payment of Uyacy by execuior 


— Probatr revoked by consent <t pay- 
mcfUs satisfied — tVhether action lies 
against legatee to refund .] — Duank 
V. Lkk (1884), 14 L. li. Ir. 56. 

— IR. 

PART IV. SECT. 5, SUB-SECT. 8. 
5051 i. Whether actum maintainable — 


For legacy .] — An action for a legacy 
can be maintained against any person 
who under a will Is made liable to pay 
such legacy, or leoeives under such 
will funds sufficient to pay it. — Eua v. 
Ells (1841), 1 Thom. 2nd ed. 173. — 
CAN. 
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notes, they paid hep a portion of the amount, 
& ppomi^d to pay the remainder, but afterwards 
® • — Held : (1) an action was not 

maintainable by S. upon the notes, which were, 
in effect, a legacy, & an informal one, in not being 
duly attested as required by the WUls Act, 1837 
(c. 26), & therefore void ; (2) the action was not 
maintainable on the account stated, inasmuch 
as the promise of the exors. was made on a supposed 
debt, which, in fact, was not due. — Gough 
Findon (1851), 7 Exch. 48 ; 21 L. J. Ex. 58 ; 18 
L. T. O. S. 79 ; 155 E. R. 850. 

Aniw^tixjns :~A8 to (1) Consd. Hulse v. Ilulao (1856), 17 
^ Reid. Marshall r. Wilson (1866), 14 

iV • 1 V* Out/* 


assent to legacy.] — Sec 


Effect of 

Nos. 4029—4055, ante, 

On promise by representative to pay.] — 

See Part VI., Sect. 4, sub-sect. 2, D., ponl, 

In county court.] — See County Courts, 

Vol. XlII., pp. 404, 474, 544, 545, Nos. 13S, 
237-240, 993. 


Effect of lapse of time — Presumption of pay- 
ment.] — See Sub-sect. 4, P., ante. 

5054, Laches.] — Testator bequeathed to 

his widow a pecuniary legacy & a life annuity. 
She survived him twenty-eight years, &, afU^r 
her death, her extrix. filed a bill for their recovery. 
No explanation was given of the circumstances, 
& no proof of any intermediate payment. The bill 
was dismissed on the ground of gixiat laches. — 
l*ATTISON V, IIAWKESWOUTH (1817), 10 Beav. 375 ; 
50 E. K. 020. 


See, generally, Equity, Vol. XX., pp. 521 
el seq. ; Estoppel, Vol. XXI., pp. 317 et seq. 

Statutes of Limitation.] — See Limitation 

OP Actions. 

5055 . Effect of receiving Interest In mean- 

time — Bankruptcy of executor — Right to recover 
against co-executor .] — If a man makes two persons 
his exors. & residuary legatees dies, Ac then 
one of the exors. becomes a bkpt., a legatee under 
the will is intitled to recover from the other out 
of any part of testator’s estate in his hands what 
remains due of his legacy, notwithstanding he 
liad received interest upon it from bkpt. for several 
yeai*s after it became payable, if bkpt. would not 
during that time pay the principal, particularly 
if lie were an infant during that time. — Spendlove 
P. Aldrich (1714), 2 J.d. Kaym. 1320; 92 E. H. 
302, L. (;. 


8i)B-sect\ 9. — Failure op I^egaoies. 
Uncertainty.] — See, generally. Wills, 

Charitable trust.] — See (’iiaritiks, Vol. 

VIII., pp. 305 et eeq. 

Lapse.] — Sec Wiixs. 

Legacy to attesting witness .] — Sec Wills. 


Sub-sect. 10. — Disclaimer op Legacies. 
Generally.] — See Equity, Vol. XX., pp. 440, 
460, Wills. 

By Infant.]— Sub-sect. 14, E., poet. 


Sub-sect. 11. — Legacies to Creditors. 

Satisfaction of debt by legacy.]— Equity, 
Vol. XX., pp. 478 el aeq. 

Ademption of legacies.] — iS’ee Equity, Vol. XX., 
pp. 454 et seq. 


Sub-sect. 12. — Legacies to Debtors. 

A. Whai are, 

5056. Relei^e of debt.] — Pltf.’s grandmother 
said by her will, “ I likewise forgive my son-in-law 
R. a debt of £500 due to mo upon bond, &; desire 
my exor. to deliver the same to bo cancelled.** 
Tlie legatee died in the lifetime of testatrix : — 
Held : pltf., his representative, ought to have the 
benefit of this discharge of the debt, the bond 
should be delivered up to bo cancelled. 

Giving or forgiving a debt to debtor is a testa- 
mentary act to be considered as a legacy with 
[ regard to the administration of assets (Ia:)UD 
t Hardwicke, C.). — SiimioRp r. Moxom (1747), 
3 Atk. 580; 1 Ves. Sen. 49; 1 Wils. 178; 20 
E. R. 1134, L. C. 

Amwtations : — Re!d. Toplln r. Uakor (1781)). 2 Cox, Kq. Cast 

118 ; Izon v. Hutlor (1815), 2 Price, 64. Blentd. Waite v. 

Templor (1829). 2 Sim. 524. 

5057. — — What amounts to release.] — A. 

devised to B. £400 which ho owed her, provided 
that thereout ho paid several sums to his wife 
& children ; the rest she freely gave to him, A 
diitictod lier exor. to (h'liver uj) tlio security, & 
not to claim any i>art of the debt-, but to give 
such release as B. his exoi*8. etc., should roouire. 
B. died in the lifetime of t> 08 tiitrix. Docreou the 
lega(;ies given out of the £400 to bo paid, Sc the 
residue of the debt to be paid to the (?xor. 

If a pemon says in his will 1 forgive such a debt, 
or my exor. shall not demand it, or shall rtdeose 
it, this is a discharge of the debt, thougli debtor 
die in ih«i lifetime of lA^stator. Hut if a debt is 
devistul by will to tiie debtor, without words of 
rel(tiLS4t or discharge of the d(d>t, Sc tlie debtor dies 
in the life of Listator, the legacy is lapsed, Sc the 
debt subsists. — E llioit Davenport (1705), 

2 Vern. 521 ; IB. Wins. 83 ; 23 E. R. 935. 
Annotations :~~Cotad, HlbUiorp r. Moxom (1747). 3 Atk* 

580; TopHh v. liakor (17K0). 2 Cox. Kq. Cas, 118. Reid. 

Izon r. Hutlor (1815), 2 Price, 34 ; Hhuttleworth v. 

OruavoH (1838). 4 Mv. Or. 35 ; lie CiutIo'h Uottlmt., lit 

Hooper. Hooper v. \Wllluma. (lUlOJ 1 Oh. 329. 

5058. - - Necessity for clear expression 

of Intention.) Though a gift of a li^gacy may 
release a debt, y«^t where the bond remains un- 
cancelled, it must clcjarly express the intention 
so to do. — W ilmot V, WooDiioiJSE (1793), 4 
Bro. (;. 227 ; 29 E. R. 805. 

5069. - Joint debt.] “ I return A. liis 

bond ** in a will, is not a release, but a l<»gacy ; 
having lapsed, the bond rem/iins in force against 
a surviving co-obligor. — Maitland v. Adair 
( 1790), 3 Ves. 231 ; 30 E. H. 984 ; on appeal, 
enb nom, Adair v, Maitland (1798), 7 Bro. 
Pari. (.’as. .587, H. L. 

AnnoUitiAtn : — Apld. lz<»u & WhltohurHt v. Butler (1815), 

2 l*rkw, 34. 

5060. - .| — A beqiKJst by the 

obligee to one of joint obligors, of a debt due on 
the bond, in these tcjrms “ I remit Sc forgive to 
T. W. the sum of £500 which he sUnds indebted 
tc me on his bond ; Sc I direct said bond to be 
delivered up to him Sc cancelled,** is merely a 
personal legacy to T. W. & lapses, by bis death 
in the lifetime of testator ; for, notwitlistandlng 
the terms in which it is bequeathed, such a bequest 
does not operate by way of equitable release, or as 
an extinguishment of the debt. Therefore the 
surviving co-obligor. Sc the representatives of 
deceased legatee, are not dischiarged from the 
payment of the money due on the bond.—— I zon 
V, Butler (1815), 2 Price, 34 ; 140 B. R. 13. 
Annotation Avis. A.*a. v, Holbrook (1823), 12 Price, 

407. 

5061. .] — Testator gave J. A P. £10 

each for mourning, & £100 to N., his exor. for the 

p F 2 
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trouble he would have in the execution of the will. 
By a codicil, he gave legacies to other persons, & 
directed that if they or any other person who had 
a legacy left them by any will should owe him any 
sum or sums of money at his decease, it should be 
considered as part of their legacy. At testator’s 
death N. owed testator £4,000, & two of the other 
legatees also owed him sums much greater than 
their legacies : — Held : testator intended to remit 
i-heir debts as well as to give them their legacies. — 
ilYDK V, Neatb (1847), J.5 Sim. 554 ; 9 K T. O. S. 
;{5 ; 11 .Jur. 259 ; 00 K. R. 734. 

5062. .] —A direction by testator in 

liis will to his tiiisteos to pay his son a sum of 
money, coupled with evidence that at the time 
when testator took security from his son for a 
debt still owing, he had said that he did not intend 
to enforce such security, does not amount to a 
release of such debt, & the trustees can accordingly 
retain such legacy, & set it off against the debt, 
which was of larger amount than the legacy. — 
Re Tinunb, Elder v. Tinline (1012), 50 Hoi. Jo. 
310. 

5063. .] — Testator in his lifetime 

advanced money from time to time to liis son- 
in-law. In his ledger he made an entry in Feb. 

1907, “ £5,000 is given off this debt for a definite 
object arranged between me A; M.,” wife of 
debtor, “ as from July 3, 1900, with interest due 
to that date.” After deducting the sum of £5,000 
the indebtedness amounted in June, 1909, to 
£4,800, Hi testator th(jn made another entry : 
” This debt is absolutely cancelled from this date, 
viz. £4 ,800 & inter(‘Ht.” By his wdll dated Mar. 12, 

1908, testator, after appointing d(^btor to be one 
of his exors, gave a settled legacy to debtor’s 
wif(^ At children & directed that the debt due from 
debtor should be trciated as a loss to the legacy 
Ac not as a loss to his residuary estat e : — Held : 
tlie debt of £4,800 Ac interest had been effectively 
released, but the rest of debtor’s indebtedness 
remained a debt due to testator’s estate. — 
Re Pink, Pink v. Pink, 11912] 2 Ch. ,528; 81 
L. J. (fii. 753 ; 107 L. T. 241 ; 28 T. B. R. ,528 ; ,5fi 
Hoi. Jo. (108, (.’. A. 

Annotation : — Mentd. Re Btonobain, Stoiioliam r. Stonohaiii, 

11919] 1 Oh. 149. 

5064. .] — Wliere tenants for life of 

shares of residue under a will are indebted to 
testator for sums lent to them during his lifetime, 
a general direction in the will that such sums shall 
be brought into hotchpot Ac treated as part of 
debtors* shares does not extinguish the pei’sonal 
liability of debtors. — Barker, (iit.bey v. 
Barker, [1918] 1 Ch, 128 ; 87 1.. J. (^h. UlO ; 118 
L. T. 20(1. 

An notation : — Raid. Greer Eordham r. Groer, 1 1921] 2 Ch. 

243. 

5065. What debts released — Debts incurred 

between dates of codicil & death .J-^-Testator, after 
reciting that his son >¥08 ” now indebt>ed ” to 
him in various sums of money in respect of 
advances, & that he was desirous that his son should 
be released from the said several sums, & that the 
securities held in respect thereof should be given 
up to him, bequeathed to his son all the aforesaid 
several moneys, with tlie securities then in 
testator’s custody relating thereto, & also released 
him from all claims in respect of the aforesaid 
moneys, ” At all other moneys due from him ” 
to testator. By a codicil t<^tator released the 
son from another specified debt for money mis- 
appropriatod by the son : — Held : the will must 
be construed as speaking from the death of 
testator ; At the son was released from the repay- 


ment of money advanced to liim by testator 
between the date of his codicil At of his death. — 
Everett v. Everett (1877), 7 Ch. D. 428 ; 47 
L. J. Ch. 367; 38 L. T. 580 ; 26 W. R. 333, C. A. 
Annotations : — Mentd. Re Portal & Lamb (1884), 27 Ch. D. 

600 : Re Horton, Lloyd v. Hatchett, [1920] 2 Oh. 1. 

Release generally.] — See Contract, Vol. XII., 
pp. 497 et aeq. 

Appointment of debtor as executor.] — See 

Part I., Sect. 5, sub-sect. 1, ante, 

B, Effect of, 

(a) In General, 

5066. Whether debt must be brought into 
account.] — Retainer allowed to one exor. out of 
a legacy to his co-exor. in respect of a devastavit, — 
Sims v. Doughty (1800), 5 Ves. 243 ; 31 E. R. 
567. 

Annotations: — Mentd. Constantine v, Constantine (1801), 

6 Ves. 100 ; Sherratt v, Bentley (18.34), 2 My. & K. 149. 

5067. .] — Skinner v. Sweet (1818), 3 

Madd.244; 56 E. R. 499. 

5068. Debt waived but not formally 

released.] — An annuity of £200 was bequeathed to 
A. provided he paid £2,000 due to testator ; but 
if he paid £1,000, then an annuity of £100, with a 
recommendation to the exor. to lean on the side 
of mercy, Ac to be liberal to him. A. paid off 
£1 ,4 00, The exor., who was also residuary legatee, 
paid the annuity of £200 during his life, & waived 
in writing, but did not formally release the re- 
mainder of the debt : — Held : his exor. might, 
notwithstanding withhold the annuity until the 
remainder of the debt was paid. — Hemming v, 
(JuuREY (1825), 2 Him. & Ht. 311 ; 57 E. R. 365 ; 
on appeal, auh nom, IIemino v, Clu^iterbuck 
(1827), 1 Bli. N. H. 479, H. L. 

Annotations: — Mentd. Suisse r. Lowther (1843), 2 Hare, 

424 ; Lee v. l>aln (1844), 4 Hare, 201 ; Kidd v. North 

(1840), 2 l*h. 91 ; Tnckoy v, Henderson (1863), 33 Beav. 

174 ; Wilson v. O’Leary (1872), 7 Ch. App. 448 ; Whyte 

V. Whyte (1873), 22 W. R. 180. 

5069. .] — Testator domiciled in Jamaica, 

gave legacies in Jamaica currency to J., H., Ac M., 
persons also domiciled in that island, Ac desired 
them to be paid out of money due to him on certain 
bonds which the will specified. At his death, 
in Scotland in 1790, no such bonds were to be 
found ; but J . was then indebted to his estate 
upon other bonds, in a sum which exceeded the 
value of his legacy, Ac which, a year after testator’s 
death, including interest, W'as equal to the amount 
of the penalties. In 1794 actions were brought 
in Jamaica upon those bonds, by testator’s personal 
representative there, Ac judgments recovered 
against J. for the full penalties Ac costs ; but no 
attempt was made to levy execution upon the 
judgments, Ac they remained unsatisfied. About 
the time of testator’s death the legatees came to 
England, Ac never returned to Jamaica, nor did 
any of them set up a claim to their legacies prior 
to 1817. In 1818 II. Ac M. assigned their respective 
legacies to pltf . w^ho >vas the personal representative 
of J., the other legatee ; At he, in 1821, when 
administration was for the first time taken out to 
testator’s estate in England, filed the bill for the 
purpose of enforcing payment : — Held : J. must * 
be considered as having been paid his legacy by 
retaining the amount out of the bond debte, & 
that amount was to be deducted, first from the 
interest, At then pro tanto from the principal due 
from him upon the bonds, as at the end of a year 
after the death of testator ; Ac interest was then 
to be calculated on the balance till the amount 
equalled the sum for which the judgments were 
recovered, Ac no further. — Campbell v, Graham 
(1831), 1 Russ. Ac M. 453 ; 9 L. J. O. S. Ch. 234 ; 
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JIj. K. 175 ; on appeal ^ sub nom. Campbell r. 
Sandford (1834), 8 Bli. N. S. 622, 11. L. 
Jnnotaiwna : — Refd. Courtenay v. Williams (1844), 3 Haro. 
532 ' V: Coppen, Coppon r. Dingle, [ISaO] 1 Ch. 

726. Memd. Baldwin v. Peach (1835), 1 Y. & C. Kx. 453 ; 
Grenfell r. Glrdlestoue (1837), 2 Y. & C. Kx. 662 ; l^'reomaii 
r. Dowdiug (1856), 2 Jur. N. S. 1014 ; Williams v. Hughes 
(1857), 4 Jur. N. S. 42 ; Pitt v. Dacre (1876), 3 Ch. D. 295. 

5070 . .] — J. & li, being joint tenants of a 

freehold estate, subject to a mortgage to T. for 
1 ^1,200, R., by articles made on his maiTiage, 
covenanted to settle his moiety of the estate on 
himself for life, remainder to his intended wife for 
life, remainder to the children of the marriagt? ; 
&, afterwards, he bought J.’s moiety of the estate, 
& then mortgaged the entirety to J., without 
notice of the articles for £1,000. J. died, having 
by will given his residuary real &, personal estate 
to li. absolutely, subject to a life interest therein 
to his wife. The exors. of J., without notice of 
t he articles, lent li. £3,200, being the residue of J.’s 
personal estate, to pay off the mtge. of T., & also 
for his other occasions, on mtge. of the entirety 
of the estate ; & afterwards K. died, leaving his 
wife & children surviving, & the exors. of J. took 
possession of the estates & applied the rents in 
pajTiient of th(» interest of the mtges. ; some 
years afterwards the widow of J. died: — Held: 
the wddow of Ji. liad no right to be paid out of the 
assets of li., in priority to his other creditors, 
the amount of tlie rents of the settled moiety of 
the estate*, rect.*ived by the exors. of J., & by them 
applied, after they had entered into possession, 
in paying the interest of the mtges. during the 
life of J.’s w'idow ; & she had no lien against any 
portion of J.’s assets coining to the estate of K. 
for the discharge of such arrears, but she c(»uld 
only claim as a specialty creditor against li.’s 


estate. 

What happened is, that part of the debt due 
on the mtge. w^as part of the estate of J. at Ins 
death ; A:, by the w ill of J., that debt ceased to be 
a debt. It W’as given to R., who became, by tin; 
bequest, a creditor, as, by the mtge., ho was a 
debtor of J.’s estate. 

It seems to me, that there W'as an extinguishment 
of the debt due from the estate of K. to that of J . 
tk, under these circumstances, 1 do not think the 
willow of li. is entitled to the li<*n she claims. 


She, therefore, can only come in as a specialty 
(creditor (Loud Langdalh, M.K.).— Allen r. 
Aldridge (1842), 6 Jur. 183. 

5071. ' .] — One of the creditors of an insolvent 

died intestate, braving the insolvent one of his 
next of kin : — Held : t he administratoiw of the 
creditor were not entitled to retain the debt out 
of the insolvent’s distributive share of the creditor’s 
estate.— Bell r. Bell (1849), 17 Sirn. 127 ; 13 
Jur. 1040 ; 60 E. li. 1077. 

5072. .] — (1) Testator, by will, gave a 

legacy to his son, who w^as a member of a co- 
partnei-ship firm. Thir members of the firm were 
after the death of testat/or adjudged bkpt. At at 
the time of bkpey. the firm was indebted to* 
t/estator’s estate : — Held : the assignees of the 
bkpt. partnersliip were not entitled to the legacy 
80 long as the partnership debt remained due to 
testator’s estate. 

(2) In 1834 testator advanced a sum of money 
to his son W. on his commencing business. In 
1840 the business w»as wound up. Testator 
subsequently lent other sums to W. on his pro- 
missory notes. In 1860 more than six years from 
the dates having elapsed testator died, liaving 
bequeathed the residue of his estate to trustees 
to distribute among his children equally. In the 
same year the firm of which W. was a partner^ At 


to the whole of the membei's of which one sliai*!^ 
had been lent, was adjudicated bkpt. The chief 
clerk certified that these sums w’cre due to the 
estate from W. & the ct. held that such sums must 
be retained by the exons, out of his share of the 
residue. — Smith r. Smith (1861), 3 (fiff. 263 ; 31 
L. J. Ch. 91 ; 5 L. T. 302 ; 7 Jur. N. S. 1140; 66 
E. R. 408. 

Anrwtatio^is : — As to (1) Exjpld. ft Distd. Tumor r. Tumor, 

11911] I Ch. 716. (ii'nvraUy» Mentd. Kuo r. Tatum (1863), 

32L. J.Ch. 159. 

5073, ^.) — Where a beneficiary under a 

testator’s will w'iis a debtor of his w'ho liad owed 
him moneys under a pmmissory note given in 
1877, & who had, in 1882, enteivd into an agi'ee- 
ment with testator to pay him a certain sum of 
money for which no distinct consideration coul(} 
now bo clearly ascertained : * Held : t lien^ w'as a 
presumption of law tiiat the promissory nob* had 
been discharged by “ accord A: satisfaction,” on 
the entrance into tlu* later agri*einent, but theri^ 
wius no presumption that iht* moneys still due 
under tin? agreement- h/ul been forgone by testator ; 
therefore the exors. W'ero entitli'd to deduct the 
latter, but not the former, fr-oin the beneficiary’s 
8hai*e.- Woodcock r. Eames (1925), 69 Sol. Jo. 
444. 

5074. Residuary legatee.] - ’rhe exors. of 

testator, wlio was surety u))on tw'o promissory 
notes draw’ll by Ins son, borrowed £1,000 to taki^ 
up the notes, & stoj) proet*e(lingH by the ereditors 
to obtain payment : Held: the share, to which 
the sou was entitlt‘d as one of the residuary 
legatees under his father's will, was bound, as 
against subseiiuent mt gees, to repay to the trustees, 
not only the prini ip/il due upon the notes, but also 
the int-eri'st upon the amount- for which they were, 
originally drawn. Willeh v, Cheeniiill (1860), 
29 Beav. 376 ; 30 L. J. Ch. 808 ; 9 W. H. 217 ; 54 


K. B. 673. 

AniwUiiioiis Apld. Ur Palmer, Palmer r. (iurko (1894), 
13 It. 220. Couid. Ur Melton, Milk r. TowerH, |1918j 
] (’ll. 37. RMd. Itr W'utHon, Turner r. WatHoii, |1896| 
1 C-'h. 925. Mentd. Newman e, Newman (IHM 5 ), 2H (.Ik. 1). 
674 ; (^uartATinalne r. Selby (1KK9), .'i L. It. 223 ; Ur. 
LanKliam, Otway r. LanKliam (1896). 71 Ij. T. 611 ; Ur 
Cloy, Funner r. Goy. 11900) 2 Ch. 149 ; Lloyd'a Bunk r. 
PeurHon, 1 1901 J 1 Cb. 86.5; Ur PhlUlp’t* TruMta, 11903 
1 Ch. 183; Ur. Brown A: (iroKnry, Hhephearil 
r. Brown & (Irejcnry, AiidrewH Brown Gregory, (1904 | 
1 (3i. 627; Ur IthodeHia Go1(B1c1(1h, Partridge v. IthodcNia 
OoldlleidH. (19101 1 Ch. 239. 


5075. •! AftcT testal-or’s death a 

legattje of a one-fourth revtu’sioriary share in a 
residuary fund, on whose behalf test at-or had given 
a continuing guarantc*e fully securing his banking 
account, but limiting k^stator’s liability Ui a 
specilietl amount, moii-gag(Hl his reversionary 
share l-o the bank to secure his account Ac subsev 


quently became bkpt. T)»e bank as principal 
creditors valued their siicuriiy & provecl for the 
whole balance of their overdraft, on which they 
received under 10». in the pound, Ac had no chance 
of obtaining full payment. The exors. as sureties 
were then cornpellcd to pay the sum of £313, the 
full amount for which they were liable under the 
guarantee. The bank, with the concurrence of 
the legatee’s trustee in bkpey., subsequently sold 
the reversionary share to an assignee. On the 
reversion falling in Ac the estate becoming divisible : 
— Held : the £313 must be brought into hotchpot 
by the assignee on the ground that it did not fonri 
part of the assignor’s estate at the time of his 
Dkpey. 

he Binns, [1896] 2 Cli. 584, overd. 

Apart from the debtor having become bkpt., 1 
thi^ it cannot be questioned that the debt 
arising under an obligation to indemnify a surety 
can be deducted from a legacy or share of residue 
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given, to the debtor (Swinfbn Eady, JL.J.). — 
Be Melton, Milk v. Towers, [1918] 1 Oh. 37 ; 
87 L. J. Ch. 18 ; 117 L. T. 679 ; 34 T. L. R. 20, 
O. A. 

Bankruptcy of legatee.] — See Bank- 

RUPI’CY, Vol. IV., T). 418, No. 3773. 

5076. As between debtor & residuary 

legatee of creditor.] — E. sole residuary legatee 
of K. bequeathed to W. a debtor to K.’s estate, a 
share of her residuary estate; K.’s estate yielded 
a clear residue, exclusive of W.’s debt : — Held : 
as between the other residuary legatees of E. &; 
the assignees in bkpcy. of W. the debt must be set 
off against VV.’s share of E.’s residuary esttite. — 
llousFiELD V. Lawford (1863) 1 De (1. J. & Sm. 
459 ; 2 New Rep. 293 ; 33 L. J. Ch. 26 ; 8 L. T. 
610 ; 11 W. H. 843 ; 46 K. R. 182, L. JJ. 
Annotations : — Consd. Stammers v. Elliott (1867), L. 11. 4 Kq. 

075 ; lie Watson, Turner r. Watson, tl8U0] 1 Ch. 925. 

5077. Expenses in administration caused 

by legatee’s conduct.] — (1) An assignee for value 
of an unpaid legacy takes subject to liabilities 
attaching to the same ^is part of the assets, such as 
costs of administering the estate, & also subject 
to a lien for moneys owing by the legatee to the 
estate. 

(2) The husband of a feme covert legatee tfikes 
liis wife’s legacy subject to the same liabilities. 

(3) Wlujre expenstis in the administration, 
chargeable by the extrix. against the estate, 
liad been caused by a legatee’s conduct & were a« 
debt from Jiim to the extrix. : — Held : his legacy 
was subject to a lien in tlic hands of the extrix. 
for the amount, to the exoneration of the residuary 
& other legatees , — lie Knafman, Knapman v. 
Wrkpord (1881 ), 18 Ch. I). 300 ; 50 L. J. Ch. 629 ; 
45 L. T. 102 ; 30 W. R. 395, C. A. 

Annotations: — As to (1) Coxisd. liti Pain, (luuutavHon v. 

Hayiland, 11910] 1 Ch. 38. Reid, lie Lungham, Otway 

1 ). Laiighaiii (1896), 74 L. T. 611. As to (3) Consd. lie 

llarrald, Wilde v. Walford (1883), 52 L. J. Ch. 435. 

Generally, Metltd. Uoltuu v. CmTO (1894), 7U L. T. 759. 

5078. Debt due from partnership of which 

iegatee is member.]— Smith v. Smith, No. 6072, 
ante. 

5079. .] — 'j’lio principle tliat a lcgat4»,e 

who is indebted to testator’s estate can receive 
nothing from testator’s bounty until he has 
brought into account the amount due in i*espcct 
of the debt does not apply where the debt is owed 
by a partnership of which the legatee is a member. 
— Tuhnkh V. Titrneu, [1911] 1 Ch. 716 ; 80 L. J. 
Ch. 473 ; 104 L. T. 901, C. A. 

6080. Debt arising after testator’s death - 

Payment by executors of promissory notes on which 
testator 6c legatee liable.] — In Mar. 1885, W. a 
son of testator, entered into a contract for the 
purchase of a business for £1,500, of which £300 
was to be paid at once & the residue by instalments, 
to be secured by the joint &> several promissory 
notes of W. & testator. W. had no property of his 
own, & testator, who was not a party to the 
contract, paid the £300, & he & W. gave their 
joint 6c several promissory notes to the vendor for 
the instalments. Testator paid the amount due 
on the first promissory note, out died before any of 
the others became due, having by his will, dated 


Oct. 1885, given benefits to his sons, 6c declared 
that before any of them should participate under 
his will they should repay all sums of money 
advanced to them during Ids lifetime 6c if unable 
to do so, “ such advances ” should be taken as 
part of their share under the will. Shortly after 
testator’s death W. executed a creditors’ deed 
whereby he assigned all his property for the benefit 
of his creditors, & the creditors released him, but 
reserved their rights as against his sureties. 
Nothing further having been paid in respect of the 
purchase-money, the vendor proved under the 
deed for the whole balance secured by the remaining 
promissory notes, 6c failing to obtain payment, 
carried in a claim against the estate of testator, 
6c the exors. paid the amount less a discount : — 
Held : the exors. of testator having paid the 
amounts of the promissory notes falling due after 
his death, were entitled to elect whether they would 
recover against the principal debtor under the 
agreement arising out of the suretysliip, in which 
case they would be entitled to be paid or retain 
out of the income of W.’s share, or whether they 
would stand in the place of the vendor the principal 
creditor, whom they had paid ; but in the latter 
case they must give up their right of retainer. — 
lie WiiiTBHousB, Whiteiiouse V. Edwards (1887), 
37 Ch. D. 683 ; 57 L. J. Ch. 161 ; 57 L. T. 761 ; 
36 W. R. 181. 

Annotations: — Apld> He Watson, Turner v. Watson, 11896] 
1 Ch. 925. Consd. He Melton, Milk v. Towers, 11918] 1 
Ch. 37. 

5081. Payment under guarantee— 

Testator surety for legatee.] — A surety for a mtgor. 
bequeathed to him a share of the residue of 
his estate, subject to the life interest of testator’s 
widow. After the death of testator the mtgor. 
became bkpt. He never obtained a discharge, 
& the bkpcy. was never closed. Neither the 
mtgccs. nor testator’s exors. proved in the 
bkpcy. After the bkpcy. the exors. made some 
payments to the mtgees, in pursuance of testator’s 
liaDility under his contract of suretyship : — Held : 
on the death of the tenant for life, the exors. were 
entitled, notwithstanding the bkpcy., to retain out 
of the mtgor’s share of the residue the amount of 
the payments which they had thus made to the 
mtgees., with interest thereon at 4 per cent. — 
He Watson, Turner v. Watson, [1896] 1 Ch. 
925 ; 65 R. J. Ch. 553 ; 74 L. T. 453 ; 44 W. R. 
571. 

AnnokUwns: — Contd. He Melton, Milk v. Towers, 119181 
1 Ch. 37. Reid. He Powell, Powell v. Powell (1904), 20 
T. L. H. 374 ; He Sewell, White r. SeweU, 11909] 1 Ch. 
806. Hentd. He Goy, Farmer v. Goy, [1900] 2 Ch. 149 ; 
He Brown & Gregory, Shepheard t?. Brown & Gregory, 
Andrews v. Brown & Gregory, [1904] 1 Ch. 627 ; He 
Rhodesia Goldfields, Porridge v. Ithodcsia Goldfields, 
11910] 1 Ch. 239. 

5082. Debt not immediately payabie.] — A 

owed B. a sum of £668. In May, 18^, A. filed a 
liquidation petition. B. proved for his debt, but 
did not receive any dividend. On Dec. 4, 1886, 
the liquidation was closed, but no discharge had 
been granted to A. In Jan. 1888, B. died, leaving 
A. a legacy of £1,000 by his will : — Held : inasmuch 
as there was no debt, which could be enforced until 
the expiration of three years from the close of the 
liquidation, the exors. of B. could not retain or 


PART IV. SECT. 6, SUB-SEOT. 12.— 
B. (»). 


5088 1. Whether debt must be brought 
info oooounl — De5< not immediately 
payable.] — ^Two sons wore to roooivo » 
share of the prooeeds of land sold on 
the death of the widow, who was still 


allvo. They owed testator a debt, 
payable in five yearly instalments from 
his death. Two years subsequent, the 
sons made an assignment for the benefit 
of their oroditors : — Held : the efifeot 
of the assignment was to aooelerate 
payment of the debt due to the estate ; 
but the exon, being also trustees of 


the land of which the sons were to 
roooive sbaros when sold, held seonrlty 
lor their claim, haying the right to 
impound the sons* shares under the 
wiU as against their debt to the estate. 
— ^Txujx V. Sprinoeb (1892), 81 O. R. 
585.— CAN. 

g. Debt dme to teetator^e Jbrm.} 
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set off the debt as against the legacy. — Re Bees, 
Bees v. Bees (1889), 60 L. T. 200. 


He Watson, Turner t\ Watson, [1896] 
J FoUd. Abrahams, Abrahams e. Abrahams, 
Powell, Powell t. Powell 

(1904), 20 T. L. R. 374. 


5083. -- — .] —Where at the death of 

testator a debt is owing to him by a person to 
whom a share of residue is immediately given by 
the will, but the debt is payable by instalments, 
the exors. are not entitled to retain the share of 
the beneficiary as against the future instalments 
of the debt that may become due, but are bound 
to pay it to the beneficiary without reference to 
such instalments . — Re Abrahams, Abrahams v. 
Abrahams, [1008] 2 Ch. 60 ; 77 L. .7. Oh. 578 ; 00 
L. T. 240. 

Annotations: — Mentd. Re Smoltinf? Corpn., Soavor r. 'I ho 
do., [1915] 1 Ch. 472 : Re Jowcll’s Sottlmt., WatU \\ 
Public Trustee, [19191 2 Ch. 161. 


5084. After appropriation of assets to meet 

legacy.] — Exors. who have set apart & appropriated 
assets to meet a legacy, cannot retrain or impound 
any part of the appropriated assets to meet a 
debt from the legatee t(3 the general estate of 
testator. — Ballard v, Mausden (1880), 14 Oh. 1). 
374 ; 40 L. .1. Oh. 614 ; 42 B. T. 763 ; 28 W. B. 
914. 

Annotaiiona Re Mllnrs, Milnrs v. Shcrwln (188.5), 

53 L. T. 534. Refd. Re Alooro, Mooro r. Mooro (1881), 
45 L. T. 466. 

Statute-barred debts.] -/bVe Sub-sect. 12, 

B. (c), j)osL 


(5) Specific Legacies, 

5085. Whether debt must be brought into account 
- Legacy of freeholds & leaseholds.] — Testator 
who had in his lifetime advanced to three of his 
sons various sums taking acknowledgments 
therefor, by his will gave to such sons certain 
specifled freeholds & leaseholds & also gave them 
(•('I’tain sliarc^s in his I'iJsiduary (*statc. The right 
of action, it any, in respect of th(? advances ha<l 
become barred by the Stat. Limitations : - -//r/d ; 
(J) the three sons ought to bring irit/o account, 
as against their I'espective shares of the residue, 
any sums due by them respcctiv<iy to t<i8tator 
at the day of Ids death, with interest at 4 per cent, 
from tliat date : (2) the sons were entitled to the 
propeii/ies specifically given to them, without 
making good what, if anything, they owed to 
testator’s estate. — Re Akerman, Akerman 
Akerman, [1801] 3 Ch. 212; 61 L. J. Ch. 34; 
65 L. T. 194 ; 40 W. B. 12. 

AnnokUions : — As to (1) Comd. Re Wataon, Tumor v- 
VVataon, 11896] 1 Ch. 925; He Wheeler, Harikinaon v. 
llaytcr, '1904] 2 Ch. 66. Distd. Re AbrahaniH, Abrahams 
r. Abrahams, 11908] 2 C-h. 69. EzPld. Re Sewell, W hite 
r. SewcU, [1909] 1 Ch. 806. Oontd. Re Melton, Milk v. 
Towers, [1918] 1 Ch. .37 ; Re Savasro, Cull v, Howard, 
119181 2 Ch. 146. Befd. Rr Palmer, Palmer r, Clarke 
(1894), 13 K. 220 ; Re Goy, Farmer r. Goy. [1900] 2 Ch. 
149; Re Brown & Gregory, .Shopheard r. Bruw'ii & 
Gfogory, Andrews e. Brown & Grogorj', 11901] 1 Ch. 627 ; 
Re ilhodesia Goldfields, i*artridgo v. lihodosia OoldficldH, 
[1910J 1 Ch. 239 ; Re Peruvian Ry. (Jonstructlon Co. 
(1015). 85 L. J. Ch. 129 ; Re Smelting Corpn., Seaver v. 
Smelting C^orpn., [1915] 1 Ch. 472 ; Re Dacrc. Whitaker 
r. Dacro (1916). 85 L. J. CIi. 274 ; Re National Livestock 
Inscc., /er National General Inscc., [1017] ICh. 628. As to 
(2) Oontd. Re Taylor, Taylor v, Wade (1894), 8 R. 186. 
Bold. Re Savage, Cull r. Howard, [1918) 2 Ch. 140. 

5086. Legacy represented by money — 

Profits of business.] — Where a debtor to tcstaLjr’s 
estate is a specific legatee of the profits of a 
business represented by moneys in the hands of 
the exors. tney may retain such moneys as against 
the debt. — Re Taylor, Taylor v . Wade, [1894J 


1 Ch. 671 ; 63 L. J. Oh. 424 ; 70 L. T. 556 ; 42 
W. B. 373 ; 38 Sol. Jo. 288 ; 8 B. 186. 
nnoioRon ;—Coxi8d* Re Savage, Cull r. Howard, [1918) 2 
Ch. 146. 

5087. Legacy of stock.] —Be Savage, 

Cull v. Howard, No. 4305, ante, 

(c) Legacies to Bankrupts, 

Sec Bankruitcy, Vol. IV., pp. 416-420. 

(d) Legacies to Married ]Voincn, 

SeCt now. Married Women’s Property Acts, d;, 
generally. Husband & Wife. 

5088. Whether executor may retain against 
married woman legatee.] — Ix'gacy of £1,000 to 
wife of A., who wras lar^iy in(lebte<l t*o testatrix. 
A. became bkpt. & his wife afterwards died wdthcpit 
having as8t‘rt<‘d any (daim in respect of this legacy. 
The assignees of A. claimed the legacy : — Hem : 
the exors. of testatrix are entitled to ix^tnin the 
legacy in part di8charg(3 of the d(d)t duo to 
testatrix. — K ankino r. Bahnaud (1820), 5 Madd. 
32 ; 56 E. H. 806. 

Annotations ' "Retd, r. Kgremoid. Kgremmit r. Lee 

(1852), 5 1)0 G. & Sill. 318; Re llenloy, 'I'lnirgood, Rr. 
Fairhcud’fct liiHpectorHhlp (1863), 11 W. 11. 1021: Re 
Hriant, Poiiitor v. Stiiiekcl (1888), 39 (3t. 1). 4 71. Mentd. 
Harvey r. Palmer (1851), 1 Do G. & Sm. 425. 

5089. .|- Exors. allowed to set olT a moiety 

t>f a legacy given by (.(‘st-ator to t he wih' of tlie 
bkpt. against a (l(d>t due from the bkpt. to Listator. 
The. other moiety orderc'd to lx* Kc*ttlt*d on the wife 
for life, with rtunninder l-f> issue of the marriage.— 
Be (lOHDON, Rx p, D’Eerhall (1822), 1 Ul. & J. 
317. 

.Innrdah'on Refd. hoe v. Egromeiit, Egrcinmit v. Loo 
(1852), 5 De G. & Sm. 348. 

5000. .1- A. agreed that a legacy given to 

his wife should be set oil against a huiii of the 
same amount, which he owed to U^stat-or, on Ids 
promissory note ; & he At his wife signed a receipt 
for the legacy ; hut it did not ap|M*ar t hat the 
exors. had deliv'^tunal up the note to him. A. 
aftijrwards died, heaving his wife surviving:-- 
Jleld : she Wfis entitleil U> be paid the h'gacy, no 
release having Ixxjn given for it by her husband. - 
llAiiuiHoN V, Andhkwh (IHI3), 13 Sim. 505; 13 
L. .1. Ch. 213 ; 2 L. T. O. S. 146 ; 60 E. B. 231. 

5001. .j —Where a debt t(i the estate of 

testat^or may bo set olT by the c'xors. against a 
legacy bequeathed by testator to the debtor, suidi 
debt may also be set off against a legacy bo((ueathed 
by testator to the wife of tlie debtor, subject to 
her equity, if any, in the legacy. — M ‘Mahon v, 
Burchell (1846), 5 Hare, 322; 67 JC. H. 036; 
8ul)Hegucnl proceedings^ 1 Cooi). /cm/). Cf>tt. 457, L. C. 
Ann(}ialwn : —Rslid, Le<» r. Kgrcniotii, JOtfremojit v, LoO 

(1852), 5 De G. &8III. 348. 

5092. .] — Where t<JHtatrix devised a free- 
hold estate to trustees upon trust, t-o sell A: to pay 
£140, part of the proceeds, to A., A the residue of 
the pixiceeds to B., R, appointed the d(3viHees in 
trust her exors. Held : in a suit by A. At her 
husband against the trustees, for payment of the 
£140, the Tatter W'ere not entitled U) set oil the 
damages or costs of an action, brought by them ^ 
exors. against the husband, to recover a deposit 
note in the hands of the wife, forming part of 
testatiix’s estate. — Keevk t;. Bichkr (1847), I 
De G. & Sm. 624 ; 17 io .1. (fii. 86 ; 10 4.. T. O. S. 
128 ; 11 .Jur. 060 ; 63 E. H. 1224. 

5003. .]— Mrs. A. wrtiUj a letter to her 

mother B. strongly urging lier to lend Mr. A. the 
sum of £2,1K)0, the amount of an intended legacy 
from B. to Mrs. A., at interest, to be paid to B. 


— ^An exor. cannot, an a genera) rule, | debt duo by legatee, not to teetator, i partner. — Jacki^n v, Yates, 119121 
retain a legacy in iatUnictioa of a i but to a firm in whlcb testator wan a i 1 1. U. 267. — IR. 
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8ccU 5. — Legacies: Sub-seci, 12, B, (d) cfc (e); sub- 
83 cL 13, A. (g).] 

during her life. B. sold out £2,000 consols, & 
remitted the proceeds to Mr. A. & made the 
following indorsement on the broker’s receipts : 
“ The inclosed sums were sold out for Mrs. A. 
with a promise on her part that I should receive 
interest at 6 per cent, during my life, seeing that 
it was my intention to have left it to her at 
niy death, but her application was too urgent.” 
B. died intestate ; — Held : the proceeds of the 
stock were lent & not given to Mr. A. & the amount 
was a debt due from him to B. at her death, & 
ought to be set oil' against the distributive share 
to whicli Mrs. A. was entitled in her mother s 
estate. — K annik v. (hiANDLEii (1854), 23 1 j. .T. 
Cli. 009 ; 23 B. T. O. 8. 205 ; 2 W. U. .537. 

5094. .] — Exors. allowed to set t)lT a debt 

due to testator as against one moiety of a legacy 
given by him to tlio wife of the debtor. The other 
moiety oidered to b(! settled on the wife for 
life, with lemainder to i-he issue of the marriage. — 
M‘(Jo]?,mjck r. (lAHNKTT (1851), 2 8m. G. 37; 
2 W. K. 151 ; 05 E. Jt. 291 ; on anneal, 5 De G. M. 
A (i. 278, L. 

5095. .)> • A married woman, whose iiusband 

was indebted <-o testator, having beciome entitled 
under his will to a legacy in reversion not limitc^d 
to her separate use, joined with her husband in 
assigning it to Jj. for value, by deed duly executtid 
iSi acknowledged by her under 20 & 21 Viet. (c. 57). 
On the reversion falling in, the exors. of testator 
claimed to be entitled to retain the amount of 
the debt out of the legacy : — Held : there was no 
right of retainer, & L. must be paid in full. — 
Re Batcuelou, 8j.()i»E]t v. Oliver (1873), L. B.. 
10 Eq. 481 ; 43 E. J. Oh. 101 ; 21 W. K. 901, L. O. 
A nmtUtUo an Ite Brian t, I’oultor r. Shackol (1888), 

ItU Ch. 1). 471 ; /iV WatHon, Tumor v. WatHon, [1890] 

1 Ch. 1)26. Re!d. AV Jakcuiau’s TruHts (1883), 23 Ch. JJ. 314. 

5096. Priority of wife’s equity to settle- 

ment. [---Testator gave his residuary estate to his 
exors. in trust for his wife for life, & after her 
death, in trust for sale & to divide the ])rocecds 
among his children equally. T(‘stator left six 
children, on<? of whom, a daughter, had married in 
his lifetime, without a. .settlement. At the death 
of t4*8tator in 1877 tlie daughter’s husband was 
indt^bted to testator in a sum exceeding the 
amount of the wife’s share of residue. On the 
deatli of testat(»r’s widow in 1880, the exors. of 
the will claimed to retain the daughU'r’s share for 
her husband’s debt ; but on the hearing of an 
originating summons, under U. 8. C., Ord. 55, 
by the exors. against the residuary legatees, 
including the daughter &; her husband, the daughter 
asserti'd her ecpiit y to a S4?ttlement ; — Held : the 
exoi’s. had a right of retainer, but the wife’s 
equity })receded that right ; & accordingly, having 
regard to the means and position in life of the 
husband & wife, the ct. made an order on the sum- 
mon.s declaring a settlement of a portion of the 
wife’s shai*e upon herself & her children, A:, dii'ccting 
the balance to be I'ctained pro ianio against the 
debt due from the husband to testator’s est.ate & 
to be divided among the other residuary legatees 
excluding the wife . — Re Briant, Poulter r. 
SiiACKKL (1888), 39 Gh. 1). 471 ; 57 E. J. Gh. 
953 ; 59 1.. T. 215 ; 30 W. H. 825. 

Aniuttafiofi : — Mentd. AV Howard, Howard r. Howard 

(1894), 13 H. 233 

5097. Effect of Married Women’s Property 

Act, 1893 (c. 63).j— AV? Wheeler, Hankinson r. 
liAYTKll, No. 5108, post. 

5098. .J— /A; Pink, Pink r. Pink, No. 5003, 

ante. 


5099. Whether administrator may retain against 
married woman’s share in estate of intestate.] — 

Upon the bill of a married woman, entitled to a 
share of the personal estate as one of the next of 
kin of the intestate, against her husband, & the 
administrator, the latter claiming to retain 
towards satisfaction of a debt by bond from the 
husband to him, declared, he was not entitled to 
retain ; but pltf’s. share was subject to a further 
provision in favour of her & her children ; the 
settlement on her marriage being inadequate to 
the fortune she then possessed ; & referred to 
the master to sec a proper settlement made on her 
& her children ; regard being had to the extent 
of her fortune & the settlement already made upon 
her. — Elibank (Eady) v. Montolieu (1801), 5 
Ves. 737 ; 31 E. K. 832, L. (?. 

Annotations: — Refd. Murray v. Elibank (1806), 13 Vcs. 1 ; 
OibBon V. Cloldsinid (1854), 1 Jur. N. S. 1 ; Jic Briant, 
Boulter v. Shackel (1888), 39 Ch. D. 471. Mentd. Green v. 
Otto (1823), 1 Sim. & St. 250 ; Sturgis v. Champney 
(1839), 5 My. & Cr. 97; Hanson v. Keating (1844), 4 
Hare, 1 ; Wortham r. l*cmi)erton, Newcuham v. Pember- 
ton (1847), 1 De G. & Sm. 644 ; lie Erskiue’s Trust (1865), 

1 K. & J. 302 ; Duucombo r. Greenacro (1860), 2 De G. 
P. & J. 509 ; Gleaves r. l»aine (1863), 1 De G. J. & Sm. 
87 ; Wallace r. Auldjo (1863), 2 Drew. & Sm. 216. 

5100. .J — Settlement by husband in 

consideration of the portion or fortune which he 
would have or receive upon his marriage, limited 
to the portion received upon the marriage ; not 
extending to make him a purchaser of future 
accessions ; unless that intention is clear. The 
wife, therefore entitled to an additional provision 
out of a subsequent interest, arising to her, as 
next of kin ; which equity was administered upon 
her bill against the assignees under the bkpey. of 
her husband ; & the administrator cannot set 

off a debt from the husband to the intestate’s 
estate. — Carr v. Taylor (1805), 10 Ves. 574; 
32 E. n. 9(57. 

Aniwiaiions : — Consd. lie Briant, Poulter r. Shackcl (1888), 
39 Ch. D. 471. Mentd. BoroBford r. Hobson (1816), 1 
Madd. 362. 

(c) Skduic-harrcd Debts . 

5101. Right to set off statute-barred debt against 
legacy.) — An exor. is entitled to set off against a 
legacy a debt due from the legatee to testator, 
though such debt may have been barred by Stat. 
Eimitations before testator’s death. — G oitrtnay 
V. Williams (181(5), 15 E. 1. Ch. 204 ; (5 J.. T. O. S. 
517, E. G. ; apt. (1844), 3 Hare, 539. 

AH 2 Mtations : — Polld. Coatos r. (?oate8 (1864), 33 Boav. 249. 

Akorman, (18911 3 Ch. 

212 ; Dingle r. (Uippen, Conpon v. Dingle, [1899] 1 
(?h. 726. XMaid. lie Bruce, Lawford v. Bruce, 11908] 

2 Ch. 682. Consd. Re Sowell, Whit43 v. Sewell, [1909] 

1 Ch. 800 ; Ite Rhodesia Goldfields, Partridge v, 
Rhodesia Goldfields, 11910) 1 Ch. 239. Refd. Harvey v. 
l*almer (1851), 4 Do O. & Sm. 425 ; lie Morley, Morley v. 
Saunders (1869), L. R. 8 Eq. 594 ; lie Stead’s Sottmt. 
Trusts (1876), 24 W. R. 698 ; Re Milnes, Milnos v. Sherwin 
(1885), 53 L. T. 534 ; Jic Taylor, Taylor v. Wade (1894), 
8 R. 186; Re l^ugham, Otway v. Langbam (1896), 74 
Ij. T. 611 ; Watson, Turner r. Watson, [1896] 1 Ch. 
925 ; lie Lloyd, Lloyd v. Lloyd, 11903] 1 Ch. 385 ; Rc 
National Live Stock lusce., lie National General Inscc., 
[1917] 1 Ch. 628 ; Rc Savage, Cull v. Howard, (1918J 

2 Ch. 146. Mentd. Poole v. Poole (1871), 7 Ch. App. 17. 

5102. .] — A. lent B. two sums of £1,000, 

for which B. gave two promissory notes for £1,000 
each, & in one of them C. joined as surety. B. 
subsequently deposited a policy of insurance with 
A. a.s collateral secuiity for both debts. A., by 
his will, gave (\ a legacy of £1,000, payable 
six months after the death of his widow. After 
A.’s death B. became bkpt. ; A.’s exors. without 
communicating with C., surrendered the policy, 
& proved against B.’s estate for the b^once. 
Aft^r the death of the widow, A.’s exors. 
claimed to set off so much of the legacy of 
£1,000 as was necessary to make good the balance 
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duo oil Uie £1,000 pitimissory note, in which C. 
joined as surety : — Held : the legacy could be 
set off against the debt, although the debt was 
barred by the Stat. Limitations. — Coates v. 
Coates (1864), 33 Beav. 249 ; 3 New Bep. 355 ; 
33 L. J. Ch. 448 ; 9 L. T. 795 ; 10 Jur. N. S. 532 : 
12 W. R. 634 ; 55 E. R. 363. 


Annotation Mentd. Gee r. Mahood (1874), 23 W. 11. 71. 

5103. .] — Testator [bequeathed a legacy 

of £2,000 to his nephew &] held £2,000 belonging 
to his nephew, on which for eight years lie paid 
interest, notwithstanding the nephew owed him 
£1 ,000 on his promissory note. Though the nephew 
liad paid no interest on the note, & had given no 
cicknowledgntnent of the debt : — Held : although 
the remedy for recovering the £1,000 was barred 
by the Stat. Limitations, still the riglit of the 
exors. to set it off against the legacy remained. — 
(5ek r. Liddet.l (No. 2) (186(3), 35 Beav. 629 ; 55 
E. R. 1011. 


.i/iwjitehVm Rcfd. llawicy r. Pawley (187G), 1 Q. 11. J>. 

400. 

5104. .J —/,*<! Ak EllMAN, AKKKMAN I’. 

A KERMAN, No. 5085, ante* 

5105. — .j Although an exor. may retain a 
legacy against a statutt'-baiTcd debt due from the 
h'gatee to testator, this rule does not. entitle 
exors. to the benefit of a statute-barred debt as 
against a person who is claiming a legal right to 
damages against testator’s estate as distinguished 
from a claim on testator’s bountv. — Dinule r. 
COITEN, COPPEN r. Dinole, 118991*1 Ch. 726 ; 68 
L. J. Ch. 337 ; 79 L. T. 693 ; 47 W. B. 279. 
Aimoi^tions.'-Conad. Kr Lloyd. Idoytl r. IJoyd, 11 {10.3] 

1 Cli. 38r». Mentd* PowcU v. Brodhurrit, (11)01] 2 Ch. IGO. 

5106. Legatee executor & residuary legatee 

of debtor.] B., entitled to a share in tlie residuary 
(istatc of his fatluT, was also th<*. soh* r<*siduary 
Jc'gatee A: one of the <‘Xors. of his aunt, who was a 
debtor for £200 to tin* father s estate. This <h‘bt 
was long ago barred ; -Held : this debt A: interest, 
need not be brought into aeeount as against B.’s 
share in his father’s residiiarv estate. — Re lliircE, 
Lawfori) r. Bruc e, I1908J*2 Cl). 682, 78 J.. .1. 
Ch. 56 ; 99 J.. T. 704, C. A. 

5107. Right to set off statute-barred debt against 
share in estate of intestate.] — An admini.stratoj' 
is entitled to set off against the* share of one of 
the next of kin in intestate’s estate, the whole 
of a debt of which part had beconn; baiTf*<l 
by Stat. Limitations.— Re Cordwei.l’s Estate, 
White v. Cordvvell (1875), Jj. R, 20 Eq, 644 ; 44 
J.. J. Ch. 746 ; 23 W. B. 826. 

Annotaiwus *— CODSd. Be Millies, MUiich r. Sherwin (ISH.'i), 

;i3 L. T. 631 ; Jfe Akermaii, Akeriiian r. Akeniiun, (1891) 

3 Ch. 212. Refd. Re Laiighum, Otway v. Langrham ( 1 890), 

74 L. T. 611. 

5108. Partial intestacy.] — (1) Under 

Married Woiinm’s I^roperty Act, 1893 (c. 63), s. 1, 
in order to bind the 8C‘paratc estate of a married 
woman there must be a contract by her entered 
into after the passing of the Act, At then cmterecl 
into for the first time. An acknowledgment since 
the Act of the fact that the married woman had 
had moneys advanced to her prior tx> the Act, but 
for which she was under no liability, having had 
no separate estate at th<-* time of the advance, even 
if such acknowledgment is in such terras as would 


make a debt lecoverable though barred by Stat. 
Limitations, is not sufficient to render her liable 
to repay such advances. 

(2) The right of an exor. to retain or set off the 
share of one of tlie next of kin in the estate under 
a partial intestacy against a debt owing by him to 
the estate, notwithstanding that it is barmi by 
Stat. Limitations, depends upon wliether there 
was due from tlic legatee a debt for which ho but 
for the Stat. Limitations could have bet*n sued. — 
Ife Wheeler, IIankinson v. IIaytek, [1904 1 2 
66 ; 73 L. .1. Cli. 576 ; 91 L. T. 227 ; 52 W. B. 
586; 48 Sol. Jo. 493. 

Afnwtations : — As to (1) Retd. Re AbrahuiUH, AbrahaiiiH r. 
AbrubaniH, (1908) 2 Ch. G9. .^Nb)(2) Retd. Re AbrahaiiiH, 

AbrahaiiiH t?. AbrahuinH. 111)08] 2 Ch. G9 : i»V Molton, 
Milk r. Towers ( 1 9 1 7 ), 11 7 L. T. G7 9. (irnrraUy. Mentd. Rg 
Derbyshire, Webb r. Derbyshire, (19061 I C’h. 136. 

5109. Right to set off statute-barred debt against 
realty descending to debtor as heir-at-law.) M. 

devised A: Ix'ipnathed the ri‘sidut‘ of his n*al A: 
pei*sonal estal-t' to triis(e«‘s upon trust io convert 
A: divide the proceeds eipially among his children, 
with 11)0 exeeplion of \V., his eldest sou ^ heir- 
at-law. W. h(‘came entitled to a shares of tlx* 
residue which ha,d lapsed on cons<*(pieiic(' {»f the 
death of one of tt'slat-or's so))8 in his lifetime. At 
t(‘stator’s d(‘ath thei*<‘ w)is a debt of W. to liim 
remaining unpaid, re<*overy of which was, however, 
barred by Slat . Limitations : - Held : tlie trustees 
A: (‘xors. of M.’s will could n'taiii Au impound 
W.’s debt to tt‘st/atoi*’H estate* out of so much 
of the* re‘sielu(* e*e>ming le) him as re*pre*senteMl 
pe*rse>neil estate*, hut ne)t emt- e)f t-he^ re*jil estate 
which e’arne* te) him as he*ir-a.t-law, Ar a re*lease? 
wliiedi hael l)e*e*n e*xe*e*ule*el by W., unde*!* a mistake*!) 
view e>f his right s in this re*sp(*i4, must. he» se*t asiele. 
— Re Milnes, Milnes r. SiiEHWiN (1885), 53 L. T. 
531 ; 33 W. B. 927. 


Sun-sEer. 13. -IjxiACIEs to Exkuutoiis. 

.1. Rresumplion that Lcffueif given to Executor in 
Reprcttcnlal i ve Character. 

{a) In Ceneral. 

5110. General rule.] - - Brejsumidion, tliat )i 
letgacy l/e> a persejii appe>inteel e*xe>r. is given to him 
in that ediaractex*, though not apparejiitly con- 
n<^cted, unles.s the;re* are circumstance's Hhe)wing 
that it is inte;neled fe>r him personally. In this case*, 
the circumstances were rather the other way : 
the legacies, by codicils, to the persons ai)r)ointeel 
exors. by the* will, standing all together & equal 
in amount. One of the*, exors. therefore, having 
renounced, neit entitled to the*, le^gacies. — STACK- 
POOLE V. lleiWELL (1807), 13 Ves. 417 ; 33 E. R. 
350. 

AnnfttfHUm : — Retd. Re Applotan, Ijarboi* v. 'robbit (1886), 

29 Cb. D. 893. 

5111. Legacy given as recompense lor 
trouble.**] — A bequest of njsiduo “ to my exors. 
liereinafter named, to enable them to pay iny 
debts, legacies, funeral & testamentary charges, 
&, also to recompense them for their trouble, equally 
between them ; ” followed by the appointment of 
three perwjns os exors. is a gift to those persons 


PART IV. SECT. 5, SUB-SECT. 13. 

A. (a). 

5110 i. Ueneral ruU\] — Wbere a 
legacy in given to a person named a»i 
exor., primd facie it is given to bim in 
bis capacity as exor. ; & be may cither 
aooept the legacy or renounce it R 
apply to the ct. for commission. But 
if bo aooepts the legacy be cannot also 


obtain cxnniiiisHioii nnlesH there an*) 
circuinstaiioos appearing on the lace 
of the will which rebut the presuiiiptiori 
that the legacy was Intended Di l>c a 
complete recompense to the exor. for 
bis pains & trouble. — Re Stkklk { 1 9] 6 ), 
15 8. K. N. 8. W. 247 ; 32 N. 8. W. 
W. N. 66.~AU8. 

6111 i. Legacy given att ** recompense 


fur trouble."]— here te.Htator gives 
legacies t o exors. us lennmeratlon for the 
trouble enUlled on them In carrying 
out the trusts of bis will they are not 
entitled to comnilBsloii.— Be Uilky*h 
Kstatk (1878), 4 V. L. U. 28.— AU8. 

5111 il. .}— Be Fbu/)W*s Will 

(1879), 6 V. L. II. 82.— AU8. 

5111 iU. .1 — /<e Htaoskll, 
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Sect. 6. — Legacies : Sub-sect. 13, A. (a) dfc (6), B., C. 

<fe D. (o).] 

as a class in their official character ; therefore, 
one having died in the lifetime of testator the whole 
residue vests in the two survivors. — K night v. 
Gould (1833), 2 My. & K. 205 ; Coop, temp, 
Brough. 240 ; 30 E. R. 056, L. 0. 

Annotatitms : — Consd. Barber v. Barber (1838), 3 My. & 

Cr. 688. Diftd. Hoare v. Obsorne (1864), 33 L. J. Cb. 

.^>86. Mentd. Havorgal v. Harrisoo (1843), 13 L. J. Gb. 

30 : lie OlbflOD (1861), 2 John. & H. 656 : Foil v, Blddolph 

(1875), L. K. 10 C. P. 701 ; JJc Smith’s Trusts (1878), 

0 Cb. D. 117. 

5112. Nomination of sum in Post Office Savings 
Bank in favour of executor.] — Where testatrix 
subsequent to the execution of her will filled up a 
nomination in the prescribed form of the amount, 
ITeing under £100, due to her by the Post Office 
Havings Bank at her decease, in favour of one of 
luT exors. & there was sufficient evidence to rebut 
the presumption that such exor. should receive 
such amount as a gift : — Held : he received the 
same in his capacity as exor. & was ordered to 
account for the same accordingly. — He Read, 
Tuknku V. Read (1800), 75 L. T. 295. 

(b) Rebuttal of Presumption. 

5113. Position of bequest in will.] — The mere 
fact that the gift of the legacy precedes the appoint- 
ment of the legatee as exor. or that the legacies 
to several persons appointed exors. dilTer either in 
their amount or subject-matter, is not enough by 
itself to rebut the presumption, that a legacy 
given to a person who is appointed exor. is annexed 
to the office. — He Appleton, Baureii v. Tebbit 
( 1885), 29 Ch. 1). 893 ; 54 L. J. Oh. 954 ; 52 L. T. 
900 ; 49 J. P. 708, 0. A. 

5114. .] — Htackpoule v. Uoweij., No. 

.5110, ante. 

5115. Designation of executor as ** relation ” — 
“ Cousin.”] — Testator named two persona to be 
his exors. & bequeathed to them £50 each, upon 
condition of their taking upon themselves a certain 
trusi<, & afterwards used these words, “ 1 give to 
my cousin, T. £50, whom I appoint joint exor. ” ; 
& testator also gave to T.’s sisters legacies of £50 
each : — Held : the legacy to T. was not annexed 
to the office of exor. &; he wixs entitled to it, although 
he had declined to act in the trusts of the will. — 
Dix V. Reed (1823), 1 Sim. & St. 237 ; 57 E. R. 
95. 

Anwttation : — Retd. WildoB v. Davies (1853), 1 8m. & G. 

4 7 5. 

5116. ” Brother.”] — Upon the con- 

struction of a will : — Held : a legacy was given to 
an exor., B., not in his character as exor. dc he did 
not lose the legacy by not proving & not acting 
iindor the wiU. 


I do not observe that testator ever names B. 
without calling him his brother (Knight Bruce, 

V. C.). — Compton v. Bloxham (1846), 2 Coll. 201 ; 
14 L. J. Ch. 380 ; 6 L. T. O. S. 368 ; 9 Jur. 935 ; 
63 E. R. 699. 

Annotaiions : — Befd. Re Appleton, Barber v. Tebbit (1885), 
29 Ch. D. 893. Mentd. Re Battle -Wrifirbtson, Ocil v. 
Battie-Wrightson, [1920] 2 Ch. 330. 

5117. Designation of executor as ” friend.”] — 
A legacy ” to my friend, S., of M., banker’s clerk 
& one of the exors. of this my will ” : — Held : not 
conditional on the acceptance of the office of 
exor. — Re Denby (1861), 3 De G. P. & J. 350 ; 
31 L. J. Ch. 184 ; 6 U. T. 514 ; 10 W. R. 115 ; 45 
E. R. 914 ; aiib nom. Re Dendy, 31 L. J. Ch. 184, 
L. .TJ. 

5118. .] — Testator appointed his “ friend ” 

P. his exor. & gave him a legacy “ as a remem- 
brance.” P. did not act as exor. : — Held : ho was 
entitled to the legacy without proving the will. — 
Bubb V. Yelveuton (1871), L. R. 13 Eq. 131 ; 20 

W. R. 164. 

6119. .]—Re Russell, Public Trustee v. 

Campbell, No. 5135, post. 

5120. Legacy given as mark of respect.] — A 
legacy given to testator’s trustees & exors. as a 
mark of his respect for them : — Held : not revoked 
by a codicil appointing other trustees in their 
room, & giving a legacy of equal amount to the 
newly appointed trustees & exors. in similar 
language. — Burgess v. Burgess (1814), 1 Coll. 
367 ; 3 L. T. O. H. 452 ; 8 Jur. 660 ; 03 E. R. 
458. 

5121. Gift ” as a remembrance.”] — Bubb v. 
Yelvbrton, No. 5118, ante. 

5122. Legacy given after death of tenant for 
life.] — Bequest of annuities for life ” when dead to 
return to exors.” Legacy to exors. beneficially. — 
Heley V. Wood (1801), 10 Vcs. 71; 32 E. R. 
770. 

Anivntalions : — Consd. Lynn v. Beaver (1823), 'ruru. & 11. 
63. FoUd. Oldmuu v. Slater (1829), 3 Slni. 84. 

5123. .] — Bequest of £100, after the death 

of tenant for life, to P. wlio was named as one of 
the trustees & exors., but renounced & dis- 
claimed ; — Held : the i^resumptioii that it was 
given to him in his character of exor, was rebutted 
by the fact of its being payable after the death 
of the tenant for life, & he was entitled to the 
legacy. — Re Reeve’s Trusts (1877), 4 Ch. D. 
841 ; 46 L. J. Ch. 412; 36 L. T. 906; 25 W. R. 
628. 

5124. Difference in nature or amounts of legacies 
to executors.] — Stackpoole v. Howeix, No. 5110, 
ante. 

5125. .] — Testator, by his will, directed 

that all his debts should bo jiaid by his extrix. 
thereinafter named, & then made certain specific 


’PltOMAS V. Stkonull (1893), 19 

V. L. 11. 64.— AUS. 

5111 iv. .] — Wboixs tobtator dl- 

routod hlH exors. to retain for their 
own use & benefit 1200 each, in lieu 
of all ohanrea for their aorvic^ aa 
oxora. : — UelA : in no oiroumatanooa 
could the oxora. who had aoooptod pro- 
bate olalm a larger aum than the amount 
speolfled oa oompenaatlou for their 
aeryloea. — W iluamb v. Hot (1885), 9 
O. 11. 534.— CAN. 

PART IV. SECT. 5, SUB-SECT. 13.— 
A. (b). 

5117 i. DesignaHon of executor aa 
** friend .**] — ^whero testator gives » 
legacy to hia friend de partner P., & 
afterwards apnointa him one of his 
exors., Sc gives him other benefits much 
greater than those bequeathed to any 
other exor.: — Held: the iegaoios 


bequeathed P. are not to bo con- 
sidorod aa bequeathed to him in hia 
oharaoUT of exor. — C uckkrkll v. 
BARBfili (1826), 5 L. J. O. S. Ch. 77. — 


5124 1. Difference in nature or 
anwunia of legacies to executors.}-— 
Toatatrlx appointed A. & B. exors. Sc 
trnstooa. & bequeathed to A. a legacy 
of £100, dc a share in the residue, & 
dovisod oortaln land to B. By a oodloll 
she revoked the devise to B., the land 
having been sold. Sc bequeathed to D. 
£100 ; — Held: A. Sc B. were entitled 
to apply for oommission without 
renounoing the legaolea, the presump- 
tion that a legacy given to a person 
named aa exor. is given to him in his 
oapaoity of exor. being in this ease 
rebutted by the terms of the will. — Re 
Bowun (1919). 19 N. S. W. L. R. 277 ; 
36 M. S. W. W. N. 104.— AUS. 
h* Proof of legacy in former wiU — 


Where legatee not appointed executor .] — 
Where an affidavit deposing that 
testatrix had on various occaaiona 
expressed her gratitude lor services 
rendered by O. dt had told him that 
she had not been unmindful of them. 
Sc that in a prior will she had left him a 
legacy, dl: that ho was not therein 
appoiutod exor . : — Held : such evi- 
denoo was sufficient to rebut the pre- 
sumption that the legacy was given 
to O. in his character of exor. only. Sc 
he was entitled to the same. — ^National 
Trustskb Exrcutobb Sc Aokncy 
Co. OF Auhtralabia, Ltd. r. Doylk 
(1898), 24 V. L. R. 626.— AUS. 


k. Bequest of residue ,] — The pre- 
sumption that a legacy to an exor. 
Is primd facie given to him in that 
oharaoter for his trouble does not artoo 
if tbe gift Is of residue . — Re jMaxwslLt 
Efvsits V. Cubby, [1906] 1 1. R. 386. 
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devises, & gave to his wife a house & appur- 
tenances, partly freehold partly leasehold, for 
her hfe, &> then over ; & all the “ rest & residue ** 
of his real & personal estate, testator also gave to 
his wife, So appointed her sole extrix . ; — Held : on 
a deficiency of personalty to pay testator’s debts 
the residuary real estate was next liable, & before 
tho^ freehold So leasehold estates specifically 
devised ; So then the other real property specid- 
cally given to the extrix. 

When a will contains a direction to the cxor. 
to pay testator’s debts, So then a devise of real 
estate to that exor., it is considered that testator 
has imposed upon the exor. the duty of paying 
the debts to the extent of the property given to 
him, So accordingly that property, is held to be 
charged with the debts. But an exception has 
been made to this rule, where there are two or 
more exors. to whom unequal benefits are given 
by the will ; because, in such a case, it cannot 
be supposed to bo testator’s intention that they 
should be equally subjected to the burden of his 
debts, & therefore the property given to them is 
not considered to bo charged. — Hakbis v. Wat- 
kins (1H54), Kay, 138 ; 23 K. J. Ch. 540 ; 2 W. B. 
352 ; 00 E. K. 180. 

Annotations: — Coiisd. Bailoy, Bailoy r. Bailey (1879), 

12 Ch. D. 268. Reid. He Tanquoray-Wlilaumo & Landau 
(1882), 20 Ch. I). 465. 

5126. .J — Testator bequeathed to A., one 

of the two poreons whom h(< named in his will as 
exors. a leasehold house ; to B., the other, a legacy 
of lilOO ; describing either of them in either gift j 
as “ one of my trustees 6o exors. hereinaft^T 
named.” B. died without having proved the* 
will, but without having renounced or disclaimed : 
— Held : the inequality of the subject matter of 
the two bequests rebutted the presumption of the 
legacy being conditional on the exor. proving the 
will ; B.’s representatives wt;r(j entitled to the 
legacy. — J kwis r. Lawbknijk (1809), L. li. 8 Eq. 
34*5 ; 33 .7. T\ 770. 

Anfwtalion : — Consd. Uc Appleton, Barber v. Tcbbit (1885), 
2U Ch. D. 893. 

6127. .]—Uc Appleton, Baubkhv. Tehbit, 

No. 5113, ante. 

Bequest of residue .] — See Sect, (i, jwst. 

5128. Additional contingent gift.] — Testator, by 
a codicil, gave to M. £200, So named him joint 
exor. with the exors. in the will ; So in case tes- 
tator's son should die lunatic, then he gave £200 
to the said M. ; — Held : the latter gift was not 
annexed to the office, So M. took, though he did 
not prove the will. — Wildes v. Davies (1853), 

1 Sm. So Ct. 475 ; 22 L. .7. Ch. 495 ; 21 D. T. O. 8. 
206 ; 1 W. B. 253 ; 05 E. U. 208. 

Annotatiotis : — Ex]lld. He Appleton. Barber v. Tobbit (1885), 
29 Ch D. 893. Refd. Weatherall v. Thornburgh U878), 
26 W. II. 693 ; lU Walker. Walker r. Walker (1886), 
64 L. T. 792. 

5129. Executor appointed guardian.] — Testator 
appointed A. So B. his exors. & in a subsequent 
part of his will, with another legacy, gave to each 
of them £100. So also, in certain events, a share 
of his residuary estate, So appointed B., on a certain 
contingency liappening, guardian of his daughter. 
B. renounced probate, but was willing to act as 
guardian if the contingency happened : — Held : 
the legacy, was not annexed to the oilice of exor. 

So B. was entitled to the legacy. — Brand v. CiiAD- 
DOCK (1871), 24 L. T. 347 ; 49 W. R. 378. 


B, Payment of Legacy. 

Payment of legacies generally, see Sub-sect. 4, 
ante. 

5130. Mode of payment — Right of executor to 
retain amount of legacy — Admission of assets.] — 

On motion by pltfs. [residuary legatees], that the 
exor. who was one of the pecuniary legatees under 
the will, should pay into ct. the amount admitted 
by his answer : — Held : the exor. was not oiititlod 
to retain the amount of liis legacy before the 
accounts liad been taken. — Harding v. Harding 
(1847), 10 L. J. Ch. 179 ; 8 L. T. O, 8. 443. 

Executor’s right to retain for debts due from 
testator, see Sect. 4, ante. 

5131. Duration of payment— Annuity given for 
executor’s “trouble” — Institution of administra- 
tion proceedings.]— Baker v, Martin, No. 51.b7, 
post. 

5132. .] — (’lay V. Coles, [1880] 

W. N. 145. 

C. Liahilily of Legacy to Almlcmenl. 

Sec Sub-sect. 0, ante. 

1). Loss of Right to Legacy. 

(a) In (tencral. 

5133. Revocation of appointment.] — A man 

makes his brother (?xor., So gives Jiim all his real 
So personal estate, So afterwards marrviiig, by a 
codicil makers his wife extrix. She shall have tlie 
p(‘rsonal I'st-ate, So not/ th<5 brot hiu*. — W iI4K1NH()N 
V. W ilkinson (IOSI), 1 \'ern. 23 ; 23 E. B. 277. 
Annotation Reid, (’utlor r, Coxotor (1093), 2 V’orn, 302. 

5134-, .] -The revocation (d tlu^ appoliit- 

nu*nt as exor. & t rustees (‘arritui with it the revoca- 
tion of the l<‘ga<*y (North, J.). -W'alne v. Bill, 
11883] W. N. 171. 

AnnoUiiitm : ~ ftr UuhhuII, Public Trusl/OU v, Cainpbull (1912), 

50 8ol. Jo. 651. 

5135. — .] -Tijstatrix by her will, appointed 
“ iiiy fri<*n(ls <N: C. to he t-lni exors. cV; trustees 
of this my will. t/O tiach of wliom 1 give the legacy, 
or sum, of £500.” By a codicil testatrix declared, 
” 1 liereby revoke? t-he appointm(‘.rit of C. as exor. 
So in his stead ai)i>oint the I’ublic Trustee a.s 
exor, of my will with F.” : — Held : the legacy 
in the will was C. in tin; characti<;r of exor. So V. 
was not entitled to tak<*, — Re Buhhell, I’ijblh: 
Trustee v. Campbell (1912), 50 Sol. J(». 051. 

6136. Appointment of new executor - 

Direction that will to be construed as if name of 
new executor originally Inserted.] — Tijstatrix 
appointed pltf. So it. exors. So inisBies, So gave to 
each of her trustees a l(;gacy of £500, So to each of 
her trustees for the time being £50 per annum k<j 
long as any of the trushs should continue. By a 
codicil testatrix revokc’d the aiipointment of B. 
as exor. So trustee So the legacy of £500 So the 
annual allowance, So appointed W. to he exor. So 
trustee. So gave him a legacy of £50 for his trouble. 
She further declared that her will should be con- 
strued as if the name of W. ha<l berm inserted 
instead of th<i name of B. ; — Held : W. was entithnl 
to the legacy of £50 So to the annuity of £50, but 
not to the legxicy of £500. -Re Mellob, Dodoson 
V, AsilwouTii (1912), 28 T. H. 473 ; .50 Sol. Jo. 
590. 

.] — See, generally. Part J., Sect. 8, ante. 

6137. Forfeiture of appointment —By remarriage.] 


PART IV. SECT. 6, SUB-SECT. 13.— B, 
1. Mode of payment — JnmiffieienJl 
oatete.}— Testator, after making a 
specific devise of legacies, bequeathed 
the residue to a brother so sister, St if 
the exor. named should sot bequeathed 


him a legacy. The personal estate won 
insufftcient to pay debts ; — lleM : the 
legacy to the exor. was payable out of 
the residuary realty . — Re Smith (1906), 
1 Tas. L. R. 02.—AUS. 

m, ,j — Where an estate 


is Holveiit. but insufiiolent to pay 
legacies in full, the xirofit costs of a 
solr. given to htai by tiio will of tbr> 
testatrix, of which bo is appointed 
exor. Ac trustee, do not take priority 
over other legacies. — O’HiociiNS v. 
Walsh, 11918] 1 1. It. 120.— IR. 
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— One devised, aft-er debts & legacies paid, the 
surplus of his estate to his wife & son J. equally, 
whom he made his exors. but if she should marry, 
then that she should render the right of being 
oxtrix. to testator’s son B., he to be partner with 
his brother J. in the exorsliip. The wife married 
again, she thereby lost her right to the surplus 
& to the exorship. — Bauton v, Barton (1693), 
2 Vern. 308 ; 23 E. B. 800. 

AnnotaiianR : — Refd. Morlcy v. Tlennoldson, Morley v. Link- 
Hoii, (1843), 2 Haro, 570 ; Godfrey r. Hughes (1847). 5 
Notes of Cases. 499. 

5138. Proving will with no Intention of acting.] — 

3’cstator appointed four exors. & gave to each of 
1-hem, who should prove his will & take upon 
themselves the execution thereof, a legacy of £1,500 
& an annuity of £100. All the exors. jjrovcd the 
will, &i soon afterwards a bill was filed to carry 
the trusts of it into execution. After this M., 
one of the exors., ran away with the infant 
daughter of testator from a boarding school, & 
went through a ceremony of marriage with her 
in foreign parts, which marriage was afterwards 
dc'clared null in the Spiritual Cts. Although 
M. did prove the wdll ; yet as he did not 
a-I)pear to liave done it with an intention of really 
acting in ilie execution of it, he is not entitled 
to his legacy. — Harford v. Browning (1787), 

1 Oox, Eq: Cas. 302 ; 20 E. B. 1 177, L. O. 

Annotaiinn : — Mentd. Sliutiloworth r. Greaves (1838). 8 
L. J. (Ui. 7. 

6139. Refusal of ofRce.] — Devise to trustees, 

as an encouragement to accept the trust, of £100 
apiece, & £12 for mourning & a ring, <te £10 apiece 
per annum for their trouble ; one refuses, yet he 
shall have his mourning & ring, but not the £100 
legacy & the £10 a year, which, in such case, 
shall not go to the acting exors., but sink into the 
estate. — Humberhton v. Humberston (1710), as 
reported in 1 l\ Wms. 332 ; 24 E. B. 412, L. C. 
A7i.m)UiUonR Papllllon v. Voice (1728), Kol. W. 

27, 34 ; Hopkins V. Hopkins (1738), 1 Atk. 681 ; Godolphin 

V. Godolphin (174 7), 1 Ves. Son. 21 ; Marlborough v. 
Godolphin (1769). 1 Kdon, 401 ; Houtlodgu r. Dorrll 
(1794). 2 Vos. 367 ; ThollusHon v. Woodford (1806), 1 Hoh. 

P. N. H. 367 ; Mortlinor r. West (1828), 2 Sim. 274 ; 
Vandoridank v. King (1843), 3 Haro, 1; Williams r. 
Toalo (1847), 0 Haro, 239 ; Monypenny r. Dering (1862), 
2 Do G. M. G. 145 ; Lyddon v. Kllison (1864), 19 Bcav. 
606 ; Porilttr. Hoinbrr(1807), L.H.4 Kq. 443; Hampton 
r. Holman (1877), .6 (3i. 1). 183 ; ]lc Richardson, Parry r. 
Holmes, [1904] 1 Ch. 332 ; Jtr Nash, Cook r. Froderlck, 
11909] 2 Ch. 450 ; lie Hobbs. Hobbs v. Hobbs, 11917] 
1 Ch. 609. 

6140. ,] — Abbot v, Masbie (1790), 3 Ves. 

148 ; 30 E. B.. Oil, L. C. 

AmMiatUnis : — Mentd. Clayton r. Nugent (1844), 13 M. & 

W. 200 ; Jn the thuxia of Do Uosaz (1877), 2 1*. D. 00. 

6141. .] — Stackpoole r. Howell, No. 51 10, 

ante, 

5142. .] — Ix»gacies to exors. “ for cai*e & 

trouble in tlie execut ion of the will ” not to be 
paid ^ exors. refusing to act ; & payment of those 
legacies not t-o be allowed to the acting exor., 
though charged in his accounts. — Freeman r. 
Fairlie (1812), 3 Mer. 20 ; 30 E. B. 12, L. C. ; 
mibsequent proceedings (1817), 3 Mer. 24. 
Annotations : — Mentd. Wood r. Downes (1812), 1 Ves. & B. 
49 ; Dubloss v, Flint (1839), 4 My. & Cr. 602 ; Roy r. 
Gibbon (1844), 4 Haro. 66 ; Airoy v. Hall (1848), 2 Do 
G. Sc Sm. 489 : Goodohap v. Weaving (1852), 16 Jur. 
686 : Macdonald v. Riohardson, lUchardsou r. Marten 
(1868), 1 QIH. 81 ; Laisarus r. Mozloy (1869), 1 L. T. 3 ; 
Symouds r. Jenkins (1876), 34 L. T. 277. 

6143 , J — Testator appointed A. & B. exors. 

& after giving certain legacies, he gave A. £500 & 
B. £500. The cxoi's. renounced : — Held : they 
were not entitled to their legacies. — Calvert r. 
Sebbon (1841), 4 Beav, 222 ; 40 E. B. 324. 

5144. Withdrawal of renunciation.] — One 


Administrators. 

of two exors. to whom a legacy was bequeathed, 
renounced in 1863, but afterwards, in 1850, he 
retracted & proved his will. An administration 
suit was subsequently instituted against him as 
exor. & it appearing that the ostatc had not been 
administered when the exor. proved ; — Held : he 
was entitled to his legacy, but with interest only 
from the time of proving. — Angermann v. Ford 
(1861), 29 Beav. 340; 54 E. B. 662; sub nom. 
Algermann V. Ford, 4 L. T. 230 ; 7 Jur. N. S. 
668 ; 0 W. B. 512. 

Annotations : — Consd. lie Gardner, Long v. Gardner (1892), 
67 L. T. 552. Refd* hewis r. Mathews (1869), L. K. 8 Eq. 
277. 

5145. Failure to prove will.] — Legacy given to a 
man who is appointed exor. He must prove the 
will in ordtii* to entitle himself to the legacy, though 
not made a condition by the will. — B eed r. 
Devaynes (1791), 2 Cox, Eq. Cas. 285 ; 30 E. B. 
132. 

Annotations : — Dbtd. Burgess r. Burgess (1844), 3 L. T, O. S. 
452. Reid. Cockerell v. Barber (1826), 2 Russ. 686 ; 
Lewis V. Mathews (1869), L. R. 8 Eq. 277 ; Ite Gardner, 
Longt7. Gardner (1892), 37 Sol. Jo. 67. 

5146. Intention of executor to act under 

trusts of will.] — An exor. died before probate : — 
Held : entitled to a legacy for his care & loss of 
time in the execution of the tmsts of the will by 
having concurred with the other exors. in direc- 
tions for the funeral & in paying some small sums 
on that occasion. — Harrison v, Bowley (1708), 
4 Ves. 212 ; 31 E. B. 110. 

Annotation: — Reid. Lewis r. Matthews (1860), L. 11. 8 Eq. 
277. 

5147. .] — An exor. to whom a legacy 

was left for his trouble, being in Australia at the 
death of t-cstator, sent homo a power of attorney, 
under which another person administered the 
estate, & under which the rents of the real estate 
were rc'ceived. The exor. died without proving 
the will : — Held : the exor. had sufficiently shown 
his intention to act under the trusts of the will 
to entitle liis representatives to the legacy. — 
Lewis r. Mathews (1860), L. B-. 8 Eq. 277 ; 38 
L. J. Vh. 510 ; 20 L. T. 005 ; 33 J. P. 775 ; 17 
W. B. 841. 

An notation Reid. Jic Gardner, Long r. Gardner (1892), 
67 L. T. 662. 

5148. .J- Testatrix gave legacies of £100 

each, to A., B. A- C., &, in a subsequent part, of 
her will, she appointed them her exors. In the 
preceding clauses she made devises & bequests 
“ t-o her exors. thereinafter named,** & “ to her 
CXOI'S. trustees.” A. neither proved nor acted ; 
— IJM : he was not entitled to the legacy. — PiG- 
GOTT V, (iREEN (1833), 6 Sim. 72 ; 58 E. B. 522. 

5149. Executor residuary legatee.] — 

Uripfiths V, PRUEN, No. 5383, post, 

5150. .] — An exor. is entitled to a 

ivsidue or shai'e of a residue bequeathed to him 
although he has not proved the will. — CinusTiAN 
V, Devereux (1841), 12 Sim. 264 ; 59 E. B. 1133. 

AntwtaUo7is : — Mentd. Lord r. Colvin (1867), L. R. 3 Eq. 
737 ; He Rowe, Jacobs r. Hind (1889), 60 L. T. 596; ite 
Smith. I’rada r. Vandroy, [1916] 1 Ch. 523 ; lie lUchord- 
son, Polo v. Pattenden, (1920J 1 Ch. 423. 

Through physical infirmity.] — An 

aged exor. who was incapable by bodily & mental 
infirmity of proving the will ; — Held : not entitled 
to a legacy given by testator’s will to him as exor. 
— Hanbpry r. Spooner (1843), 5 Beav. 630 ; 
12 L. J. Ch. 434 ; 49 E. B. 723. 

An/iofatiofts : — FoUd. He Hawkin's Trusts (1864), 33 Beav 
670. Refd. Lewis v. Mathews (1869), L. R. 8 Eq. 277. 

5152. .] — Bequest to an exor. for las 

trouble : — Held : not payable, he having been 
prevented by severe illness from proving the will 
& from ever acting . — lie Hawkin’s Trusts (1804), 
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33 Beav. 670 ; 34 L. .T. Ch. 80 ; 10 L. T. nUl ; 
10 Jur. N. S. 922 ; 12 W. R. 945 ; 65 E. B. 490. 
Annatationa Lewis v. Mathews (18G9), Jj, II. 8 Eu. 

277 ; Ifc Gardner, Long v, Gardner (1892), 67 L. T. 562. 

5153. .J ~ Testator bequeatliod certain 

stock to M. for life, & directed that the same should 
be equally divided amongst his exoi-s., to whom 
he also gave a further sum of £200 apiece, as an 
additional acknowledgment for the trouble to 
which they might be put in the execution of the 
trusts of his will : — Hefd : the claim of an oxor. 
who died without pi‘0\dng the will or perfonning 
the trusts, could not be sustained to either of the 
legacies. — S lanky r. Watney (18(5()), li. H. 2 Kq. 
418 ; 35 I.. J. Ch. 783 ; 14 L. T. 057 ; 14 W. K. 
818. 

6154. Failure to act as executor.] —Pn a ; oti' 
Green, No. 5148, ante, 

6155. Through physical InOrmity.] — Re 

IJawkin’s Trusts, No. 5152, aw/c. 

5156. .] — Slaney V. Watney, No. 51.53, 

ayiie. 

5157. Institution of administration action.] — 

Testator directed that £100 should b<i annually 
paid to one of his exors. for his trouble in suptn*- 
intending Ids concerns, until a final settlement of 
his affairs should take place. The exor. proved 
& acted. Some time after testator’s death a suit 
was instituted for the administration of his estate ; 
but no receiv(‘r was appointed ; some of the 
assets were still outstanding : — Held : the annuity 
did not cease on account of the institut ion of the 
suit.— B aker v, Martin (1H3({), 8 Sim. 25; 5 
L, J. Ch. 205 ; 50 K. K. 10. 

Annoiation li(‘ MtiiTct, .Limch r, Mukoii (I8H7), 56 

L. J. Ch. 600. 

(b) Executor in Jh fnult to Estate. 

5158. Whether lien on executor's interest.) 
Testatrix bequeatlied a leasehold estiit^* to tj’UHti*ci.s 
A: exors. in trust for sale, gave one of such exors. 
a beneficial int4*rest for his lih? in one-fourth i>art 
of the estaU*. The latter exor. being at tla^ time 
indebted U) the e.state. or testatrix, matie an a.saign- 
ment of his beneficial intAiiest by way of intge. to 
secure a private dc^bt which he ()Wt*d to a creditor, Ac- 
deposited the title-deeds with the cr<*ditor : - 
Held : on a hill by his eo-«*xors. to recover the 
title-deeds, the estate of testatrix was entitled to 
a lien on the intt-rest (Ui the defaulting exor. in 
the premises comprised in the deeds, in priority 
t-o the lien created by his assignment to the mtg(‘e. ; 
Ac the ct. decreed the title-de<*ds t-cj be delivered 
up, with a declaration that they belonged to the 
three trustees . ---(’ole r, MruoLK (1H52), 10 ilarc», 
180 ; 22 L. J. (^h. 401 ; 20 J,. T. O. S. 107 ; 10 
.Jur. 8,53 ; OS K. H. S02. 

Annotation : — Mentd. Whistler & lilcharddun (1887), 

57 L. T, 77. 

5159. Specific legacy given to executor.]— 

Specific legacy t-o an exor. who afterwards becomes 
bKpt. Ac commits a cU^'afitavit. The subject of the 
.specific bequest iK*ing sold by his assignees : — 
Held : the produce in their hands not specifically 
liable to make ^ood the devastavit^ in favour of the 
parties beneiicuilly entitled under the will, but 
that such parties are only entitled to prove to the 
amount of the devastavit , — Geary v. Beaumont 
(1817), 3 Mer. 431 ; 30 E. R. 100. 

5100. Derivative interest.] — The rule that 

a defaulting trustee cannot claim, as against his 


PART IV. sEcrr. 6. suB-sEcrr. is.— 
D. (b). 

5168 1. Whether lien on exec%Uor*a 
tfUcr^. )— Where testator bequestbed 
the revenue of his estate to bia wife, 


cestuis que trust, any beneficial interest in the trust 
estate until he has made good his default, Ac that 
his assignee is in no better position, even where 
the default has be<*n committed after the assign- 
ment, applies not only t-o shaix's taken by the 
trustee under the instrument creating the trust, 
but also t-o derivative interest-s acquired by him 
in the trust t\state. 

J>., an exor. Ac trustee entithnl under a will t-o 
a life inttu’est in a trust fund, took assignments 
from t-wo of the beneficiaries of their reversionary 
shares in ilie fund, Ac mortgaged t-ho two shanks 
so acquirt'd to F. 1). was afterwards found a 
defaulter, Ac died insolvent ; -Held : V. t-ook sub- 
ject to all the equities against his migor., Ac tla* 
b(‘neficiari(*s under the will were ontitlod t-o have 
the default of I>. madti good out of the shares in 
the estate which had been acquired by her In 
priority to the elaims of h(‘r mt-gee. — D oeuino v, 
Doerino (ISSfi), 12 Ch. 1). 203 ; 58 L. . 1 . Ch. 553 ; 
37 W. B. 790. 

Distd. Jtf 'rcjwndrow, («ratt.oii v. Machon, 

11911] 1 (^h. 662. Folld. Jtc DatTC, VVhlt-ukor v, Dacre, 

IJ916J 1 Ch. 344. 

6161. .) — Testator, subject- to a life estate 

to his wife, gav^(‘ half his residuary estate t-o his 
sem ; but in case the son should at the death of 
his wife be “ undc‘r any h‘gal tlisability in eon- 
sequence whereof lie would l>e hindi^red in or pre- 
V'ented from taking the saim? for his own pcTsonal 
Ac eonclusiv(‘ benefit ,” t4*st.ator gave t-iu» same ov(^r 
t-o the son's wib' Ac cliildr<*n. Shortly before the 
widow's death tlie son, who was one of the exors. 
was found indebted to the estate in £5,188, Ac an 
order was made directing iiiin t-o pay tiiat huiii, 
Ac declaring his interest under t-he will liable to 
make it good, lie iiad also heavily incumbert^d 
his int-er(‘st : Held: ‘‘legal ilisability ” meant 
a disability of tlie peu’son arising from act of law, 
Ac ne4th(*r ili<‘ charge by tlie order nor the mtges. 
creat4‘d such a legal ilisabilit-y as would (jause the 
gift oV4‘r to take effect- 

It wa.M argu(‘d that ev(*n wit hout the order of 
th<‘ ct- tiiere is a rule of law whicdi prev^'ented [the 
son] from taking anything und<*r the will until 
his liability to the* (jstat-e as a trusttu* or exor. was 
sat-isliod. That is (|uit-(* true (Kay, L..).). —Re 
(Jahkw, Gakew t/AREW, 11895) 2 (fii. 311 ; fi5 
L. .J. CAi. OSfi ; 71 J.. T. 5Ul ; 14 \V. H- 700. C. A, 

5162. Specific legacy & residue held on 

distinct trusts No default in respect of fund In 
which parties interested.) An (;xor. Ac trustiM*, 
who was absoluU'Iy eniitlisl to a specific legacy 
subject only to prior lib; intiu’est-s tluu'ein, was also 
tru8t(3e of the residuary personal eHtat-<», which 
was settled upon trusts uiuh-r which he took no 
beneficial interest whati'Vf'r. Ilii settled part of 
the h?gacy while still i-e versionary Ac mortgxiged 
the other part. Heveral years afterwards he inis- 
appropriaUid yiart of tiie residue. 4'lie legacy 
having fallen into poHS<*Hsif)n bcien transferred 
into (Jt. in the coursi* of an action for the execu- 
tion of the trusts of the will, the rc'sidiiary legatees 
sought U) attach the legac y to make good the 
default in respect of the? residue : -Held : tlie 
rule that a defaulting trusUae cannot claim any 
share in the trust estate; until he has made good 
his default inasmuch as he must be treated as 
liaving by anticipation received or retained fiay- 
ment of ids share, did not ajiply to the present 
case, because the trustee was not entitled to any 


Ui tbe : — Held : he was not bound 

to have the InHtalmontH of lucomo due 
H4*t off asairiMt his debt, nor to bring 
hi« debt Into the common fund. — Mom 
V. Mom (IH7.'i), .30 L. T. 205.~CAN. 


children Ac their iwiuc as an alimentary 
allowance until lh«5 majority of the 
youngest grandchild, with a proviso 
against incumbraiu'es Ac anticipation ; 
Ac one iM>n, who wa« exor. was Indebted 
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share or interest in the residue ; &, as tlie specific 
legacy & residue were held ui)on entirely distinct 
trusts, one fund was not liable to indemnify the 
other, & the irust<ies’ assignees were, therefore, 
entitled to i<he whole legacy free from any lien or 
equity in respect of the default . — Uc Towndrow, 
Gbai’TON V. Machen, [1911] 1 Ch. 002 ; 80 L. .1. 
Oh. 378 ; 101 L. T. 534, 

Annoiaiiona : — Consd. He Dacre, Whitaker v. Docre, [1916] 
Ch. 344. Reid. lie Jowoira Settlmt., Watts v. Public 
“ Trustee, (1919J 2 Ch. 101. 

5163. Legacy given to executor’s wife & 

bequeathed to husband.] — W. by his will ap- 
pointed 1). to be one of his exors. & trustees & 
gave a h^gacy of £2,000, which had not yet been 
pAid, to D.’s wife. She died without having 
received the legacy, having bequeathed the 
whole of her xjroperty to her husband, whom she 
appointed to be her exor. 1). died insolvent 
without having proved his wife’s will. By his 
own will ho appointed exors. to whom administra- 
tion with the will annexed of his wife’s estate was 
granted. On his death it was discovered that 
he had misappropriated £1,500, part of W.’s 
estate ; —7/fdd ; the surviving trustee & exor. 
of W.’h will was entitled to retain the legacy as 
against D.’s liability to make good his default. — 
He Daohe, Whitaker v, Dacre, [1910] 1 Ch. 
344 ; 85 L. J. Ch. 271 ; 114 L. T. 387 ; 00 Sol. 
.Fo. 300, C. A. 

AnnotnUona : — Refd. He Molten, Milk v. Towers (1917), 117 
L. T. 079 ; He Savafire, Cull v. Howard, 11918] 2 Ch, 140 ; 
]{e Jewel I’H Hottlmt., Watts v. J*ublic Trustee, [1919J 2 
Ch. 101 ; He Pain, Ciistavson v, Havllaud, 11919] 1 Ch. 38. 

5164. Against whom lien enforceable — 

Assignee.] '-3V‘stator bequeathed to A. B., two 
of his three exors. so much moruiy as would 
purchase £0,00(5 consols, which stock lie directed 
should stand in their joint names, upon trust to 
jiay th(‘ dividends to C. for life ; the capital, after 
O.’s death, to sink into the residue. He then, out 
of the r(!sidue, gave s(W(iral pecuniary legacies, 
amongst which was a legacy of £5,000 to B., & 
hequeaDied the suiqdus residue to I), Upon the 
deatJi of U^stator A. &. B. purcliused the consols, 
pursuant to the directions of tlio will. A. after- 
wards died, tlu*n B. sold out Hu* stock, appli(*d 
the proceeds to his own use i- livid : quoad B. no 
appropriation was made of the sHick, so as to 
Hei)arat.e it from the r<».siduo, ^ consequently 
U. tfe D. wt*re entitl(»d to he reimbursed ratably 
out of B.’s legacy of £5,000 the losses whieh they 
had respectively incurred by nujans of B.’s breach 
of trust. 

If an exor. assigns Ids reversionary legacy, the 
assignee takes it subject (o the equities which 
attached to the exor. ; & t herefore, if the latter, 
though subsequently to the assignment, wosU^s 
testator’s assets, the assignee cannot receive the 
legacy till satisfaction hiis been made for the bn^ach 
of trust. — Moiutis r. Tjvie (1842), 1 Y. & 0. Ch. 
Cos. 380 ; 11 L. J. Ch. 172 ; 02 K. B. 034. 
Annoiaiiona : — Folld. Barnett r. Sheffield (1832), 1 De O. M. 
&. O. 371. Consd. He Horvey, Short v. Parratt (1889), 61 
li. T. 429. Refd. Irby r. Irby (No. 3) (1858). 25 Beav. 
632 : Wllkinv v. Sibley (1863), 4 Giff. 442 ; He Knapmau, 
Knapman r. Wreford (1881), 18 Vh, 1). 300 ; Ed^ar v. 
Plomley, 119001 A. C. 431 ; He JewelPs SetUmt., WatU v. 
Public Trustee, (10101 2 Ch. 161 ; Re Palu, Gustayson v. 
Ilavlland, (1910] 1 Ch. 38. 

5165. .] — Testator directed his 

trustees to raise a sum of money, the income of 
which would produce a clear income of £100 per 
annunu to invest it upon government or real 
securities, &> pay an annuity of £100 to a legatee ; 
& he directed them to stand possessed of the fund 
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so raised & the securities on which it should be 
invested, but subject to & charged with the 
annuity, on the same trusts as the residue ; Sc he 
directed that, if the income of the trust fund 
should, from any cause or circumstance whatever, 
prove insufficient to answer the annuity, the de- 
ficiency should be made good out of the residue. 
The trustees invested a sum of £3,500 on a mtge. 
at £5 per cent. ; & the annuitant, who was one 
of the trustees, assigned the annuity to a purchaser, 
by a deed reciting that the £3,500 was appropriated 
to answer it. He afterwards was permitted by 
his co-trustees to call it in, & to misapply it ; — 
Held: first, the recital in the assignment pre- 
cluded the purchaser of the annuity from being 
heard to say that there had not been an effectual 
appropriation of a fund to answer it ; secondly, 
the provision in the will as to the insufficiency of 
the fund did not apply to the case. Thirdly, 
although the legatee of the annuity was only one 
of the trustees of the will, the purchaser from him 
could take no part of the assets till his defalcation 
was made good. Fourthly, on all these grounds. 
Hie purchaser of the annuity liad no claim upon 
the residue. — Barnetp v, Sheffield (1852), 1 
De G. M. Sc O. 371 ; 21 L. J. Ch. 092 ; 10 Jur. 
942 ; 42 E. R. 595, L. JJ. 

5166. .] — Under a marriage settle - 

ment a share in trust funds was appointed by will 
to n. lie was also appointed exor. A suit was 
instituted to recover the trust funds, which had been 
lent to testator on mtge. & on covenant ; Sc also for 
administration of his estate. The money lent on 
mtge. was produced by the sale of the mortgaged 
estate, & the remainder was paid out of testator’s 
estate to the account of the settlement. H. in his 
father’s lifetime had assigned his expectant share 
under the settlement to secure the payment of an 
annuity granted by him. After a decree for accounts 
A. assigned his share in the trust funds under the 
settlement, with notice of the suit. He was 
subsequently found to bo indebted as exor. to 
testator’s estate, Sc by an order on further direc- 
tions II. ’s share was declared liable to make good 
his debt : — Held : the claim in respect of the 
annuity was the first charge on IT.’s share, but 
the creditors of testator were entitled to be paid 
their demands out of the shai'c of H. in priority to 
the assignees of H. subsequent to the suit. — 
Irby v, Irby (No. 3) (1858), 25 Beav. 632 ; 32 
lu T. O. S. 141 ; 4 Jur. N. S. 989 ; 6 W. R. 853 ; 
53 K. U. 778. 

Amwtationa : — Reid. He Carow, Corew r. Carew, 11890] 1 

Ch. 527 ; lie Sewell, White v. Sewell, 119091 1 Ch. 806 ; 

He Pain, Gustayson r. Havllaud, 11919] 1 Cb. 38. Mentd. 

Pile V. Pile (1875), 23 W. U. 440 ; Talbot v, Frere (1878), 

9 Ch. D. 668. 

5167. .] — Doering v, Doeuing, 

No. 5100, ante, 

5168. Discharge of lien — ^Acceptance of 

composition in bankruptcy of executor.] — Two 
trustees of a will misappropriated Sc lost part of 
the trust funds. A i*eceiving order was made 
agitinst them under Bkpey. Act, 1883 (c. 52), Sc Sk 
composition wae agreed to Sc approved by the ct. 
under whieh a dividend of 6e. in the pound waa 
to be accepted by the ci'editors in full discharge 
of their debts. New trustees of the will were 
appointed. Sc they received the dividend of 6s. 
in the pound. The estate became divisible, Sc 
the trustees claimed to retain the share of it to 
wliich one of the defaulting trustees was bene- 
ficially entitled in order to make good the loss 
which he had caused to the estate : — Held : by 
receiving the dividend the trustees had assented 
to the composition ; the debt due to the estate 
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by the defaulting trustee was no longer in exist- 
ence ; & he was therefore entitled to have his 
share of the estate paid to him. 

I do not think it makes any difference whether 
the liability be to exors. for a debt or to trustees 
for a breach of trust (Parker, J.). — Re Sewell, 
White v. Sewell, [1909] 1 Oh. 800 ; 78 L. J. Ch. 
432; lOOL. T, 883; 16 Mans. 113. 

Annotations Re Melton, Milk v. Towere, (19181 1 
Ch. 37. Mentd* Re Mitchell, Freelovo v. Mitchell (1912). 
82 L. J. Ch. 121. 


SuB-SKCT. 14 . — Legacies to Infants, 

A. In General, 

See, generally. Infants. 

5169. Duty of executor — To give security for 
payment.] — Deft.’s testator gave plif. £1,000 to 
be paid at the age of twenty-one years. The bill 
suggested deft, wasted the estate, & prayed he 
might give security to pay this legacy when due ; 
& the judge accordingly did decree deft, to give 
security. — D uncumban v. Stint (1009), 1 Cas. in 
Oh. 121 ; 22 E. K. 723. 

5170. .] — A devise to five brothers 

& sistet's, no relations, of £100 apiece, t/O be paid 
to them at twenty-one, if they attain that age & 
not otherwise ; A if any die before, the legacy or 
li'gacies to be utterly void. The legatees brought 
a bill for interest on their legacies ; being not 
entitled to the payment of th(‘ir legacies im- 
mediately, they sliall not have interest in the 
meantime, nor the principal particularly secured 
to them till they shall arrives at th(*ir agt»s of 
twenty-ono. — H eath v. Perry (1711), 3 Atk. 
101 ; 20 E. 11. 861, L. C. 

A nnotaiiom : — Reid. Criokett v. Dolby (HDrO. 3 Ves. 10. 

Mentd. Mole v. Mole (ITAS), Dick. 311 ; (Ireeu v. Digrot 

(1781), 1 Dro. C, C. 103; .Shuwe v. CiifilllTo (1792), 4 

Bro. C. C. 144 ; He Wttlford, iConyon v. Walford (1911), 

81 L. J. Ch. 128. 

To pay legacy.] — See Sub-sect. 14, 0., post, 

Into court.] —Sec Part W, Sect. 4, sub- 

sect. 1, post , 

5171. To sell railway shares bequeathed to 

infant.] — The ct. will, generally speaking, direct 
the sale of railroad shares becpieathod to infant 
legatees, unless it is shown that a great lo.s.s will 
be sustained by tliat course, or Uiat the retention 
of them is likely to advantageous. — II auuiman v, 
ilARRiMAN (1853). 21 L. T. O. H. 98. 

Power of executor — To invest sum to answer 
legacy.] — See Sub-sect. 14, H., post, 

5172. — To accept security from co-legatees 
for legacy charged on land — Right In case of 
deficiency to resort to proceeds of sale of land.] — 
Where there are adult & infant legatees, whose 
legacies are charged on a rc^al fund ; though the 
adult legatees liave a right to have their legacie.s 
immediately raised, for tliat purpose, a sale 
may be^ necessary, & the heir offers the residue of 
the purchase-money to be laid out, a security 
for the interest, of th(3 legacies given to the in- 
fants when due, the ct. will not deprive them, in 
case of deficiency, of recourse to the real fund. — 
Dickenson v, Dicken.son (1789), 3 Bro. C. C. 
10 ; 29 E. U. 383. 

Annolaiion : — Mentd. Marsh v, Keith (1801), 20 Bear. 025. 

B, Investment of Sum to answer Legacy, 

5173. When ordered — Refusal by executor to 
pay legacies without protection of court.] — 
Legacies to Infants were to be paid within a year 
from testator’s death. The year being past, & 
the exor. refusing to pay the legacies without 
the protection of the ct. : — Held : the money 


should be invested at interest under the direction 
of the master. — Dyke v. Dyke (1073), Cas. temp. 
Pinch, 94 ; 23 E. R. 51. 

Payment of legacy paid Into court & 

Invested.l^iS'ee No. 5203, post , 

5174. Power of executor to invest.] — An infant 
being entitled to a legacy of £50, the exors. under 
the will investt'd that sum, minus the legacy 
duty, in £3 per cent, consols, tendered the 
amount produced by sale of the stock, with the 
interest upon it, to the infant upon lier coming 
of age. A bill was Hied against the exors. by tlie 
legatee for the amount of the legacy, witli £4 per 
cent, interest: — Held : the exors. ought to hav(» 
paid the legacy into ct., cSt a decree was made for 
plbf., with costs. — Kimell v, Simpson (I81S), IS 
L. J. Oh. 55. 

Annotation : — Reid. Pothooary r. Pothooury (IS 18), 2 D« (It 

& Sin. 738. 

5175. Contingent legacy without interest.] 

• — Re Hall, Poster r , Metcalfe, No. 4731, ante . 

5176. Investment proving insulfioient — On whom 
loss falls.] — Testator by liis will gave £3,000 to his 
youngtu' children wliich was sc^cunnl by mtge. 
from A. & declared that if liis eldest son did not 
pay this £3,000 tlnm liis lands should go to the 
younger children. A. brought a hill to n'deom 
his intgo. & to pay in his mtge. money paid it 
pursuant to the decree, 14ie mastcT put it out 
upon a security that jiroved ill. Tlie eldest son 
shall not bo eompelh»d to |>ay it over again t-o his 
younger brothel's. — Oldfield r. Oldfield (1685), 

1 Vein. 336 ; 23 E. \i. 505, J.. 0. 

AnnoUition : — Mentd. Guffulinuu v. Dupnrt (1738), WumI 

temp. Hard. 577. 

5177. - .] - IJx p. (Champion {eirva 

1763), cited 3 Dro. C, C. at p. 147 ; 29 E. U. 45S. 
Annotation : — Vleni^. ]luU:)u)Hon v, llamnnmd (1799), 3 

Bro. C. C. 128. 

.,] — Webb v, Webb (1791), 2 

Dick. 746 ; 21 K. H. 160, E. V. 

5179. — -.] -S. by his will, dated Oct. 17, 

1904, gave legacies to I). A E., A “ to (<ac.h of my 
great-nephews &. great-niee.es born nreviously to 
the date of this my will to whom no other pcuRiniary 
bequest is given ” the sum of £500. He thcui left 
his residue for sahj & conversion with a wide power 
of postponement to liis irusttsis, & df'clareil that 
legacies not paid within a year after his decease 
should carry interest at 4 per cent, per annum. 
Testator died Aug. 10, 1905, Many of his great- 
nophews and great-nieces wenj infants at his 
death. C., a daughter of testaU)r’s mqdiew H., 
was born Mar. 14, 190.5 : --//c/d ; the infants 
being incompetent to bargain with the trustees, 
the trustees could not safely invest the amount of 
any infant’s legacy in triisUsi securiticjs so as to 
escape liability for a fall in their marktit priiui 
when the legatee sliould be capable of giving a 
receipt for the legacy, but liability to intcirest at 
4 per cent, would cease upon payimint into ct, — 
Re Halaman, Db Pass v, Sonnenthal, [1907] 

2 Ch. 46 ; 70 L. J. Ch. 4 19 ; 90 L. T. 809 ; on 
appeal, [1908] 1 Ch. 4, C. A. 

Annotation FoUd. He Solomons. l»ubIIo Truntec v. Wort 

loy, ri920] 1 Cb. 200. 

5100, Assent of legatee’s guardian.] — 

An exor. cannot, by appropriating the amount of 
a pecuniary legacy given to an infant investing 
the same in any investment in which money under 
the control of the ct. ought properly to be invested, 
render himself free to distribute the residue of his 
testator’s estate without incurring personal 
liability in respect of the legacy & prevent re- 
course to testator’s residuary estate by the legatee 
if the fund so created should prove insufficient 
to pay the legacy in full upon his coming of age. 
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The same is tnie even when the legatee’s guardian 
jissents to the appropriation & investment. Rc 
Salomons, Public Trustee v, Wortlky, [J920j 
I Ch. 290; 89 L. <'h. 222; 122 L. T. 070; 
r»4 Sol. Jo. 241 ; sub notn, Hn Salamoks, Pitblk; 
TRUHTEI-3 V. WORTI.EY, 20 T. li. H. 212. 

6181. Investment proving more than suffleient — 
Who entitled to proflt.]~-WEBB v, Webb (1791), 2 
Pick. 740 ; 21 K. R. 400, L. C. 

5ig2. .] — Re Hall, Foster v, 

Metcalfe, No. 4731, ante. 

5183. Misapplication of Investments by executor 
— Further assets falling in — Application.] — An 
(?xor. who was also trustee, divided the assets ; 
he paid to the adult legatees their shares, ^ 
investecl the shares of the infants in his own name, 
out h(i executed no declaration of trust thereof : 
he afterwards applied these sums to his own use. 
Further assets having unexpectedly fallen in : — 
Held : they ought, in the first place, to be applied 
in making good the infants’ legacic^s. — Will- 
MOTT V. Jenkins (1838), 1 Beav. 401 ; 48 F. K. 
995. 

Annotation: — Consd. Baker v. Farmer (1807), L. U. 4 Eq. 
3H2. 

C. Payment of Leyacy, 

5184. To whom made— Whether to infant.] — 

A legacy was dcicreed to be paid to an infant but 
without interest. — Mullen v. Allen (1070), Cas. 
temp. Finch, 204 ; 23 F. R. 145. 

5186. .] — Smee V. Martin & Spake- 

MAN, No. 5210, post 

5186. .] — Bilson V, Saunders (1727), 

Bunb. 240 ; (-as. temp. King, 72 ; 145 F. K. 000. 

5187. - — .]- -A legacy was paid by the 

exors. of a will to A., a minor; some years after- 
wards, wh(;n A. had attained his majority, he 
called in the probate of this will, opposed the 
validity thereof, on the ground of the incapacity 
of d(*ceased, but refused to bring in the legacy : — 
Held : the payment having been made to a minor, 
& being consequently invalid, A. could not be 
comjielied by the ct. to bring it in. — Goddard i». 
Norton (1810), 5 Notes of (Vise.s, 70 ; 8 F. T. O. S. 
210 ; 10 Jur. 1004. 

5188. Direction In will for payment to 

legatee attaining eighteen.]- Where testator gives 
a legacy to children to be jiaid to theun when they 
respectivtily attain tlui age of eight<»en years, & 
directs that their r(^siK*(’tiv(^ receipts at that age 
shall be sulTlcient discharges for their shares 
notwithstanding their minority, the ct. will order 
payment of their shares to such child nm ns luive 
attained (*ighteen, &> give libtuly t-o those under 
(‘ighteen to apjdy for imymeiit of their shart's 
when they respectively attain eight t*en. — Re 
Denekin, PimaiH V. TANriiEHEAU (1895), 72 
L. T. 220 ; 13 R. 294. 

5189. Parent.] — A child’s legacy was paid 

to the father who failed. The pa^unent was 
decreed. — Holloway r. Collins (1075), 1 Oas. in 
Ch. 245 ; 1 Eq. Cos. Abr. 300 ; 22 E. R. 782. 
Annotation : — Reid. Cooper v. Thornton (1790), 3 Bro. C. C. 

96. 

5190. .] “A h‘gacy given to an infant 


ought not to be paid to the father, but if necessary 
the exor. should pay it under the direction of the 
ct. which can either require security, or see that 
the money is put out for the infant. — II orrell r. 
Waldron (1681), 1 Vern. 20; Freern. Ch. 83; 
23 E. R. 281. 

Annotation : — Mentd. Maskcll v. Lukeo (1729), 1 Barn. K. B. 

208. 

5191. Parent giving security.]— S trick- 

land V. Hudson, No. 5207, post. 

5192. Effect of acquiescence by 

legatee after coming of age.] — A legacy was de- 
vised to an infant ; the exor. paid the legacy to 
the father & took his receipt for it. When the 
infant came of age the father told him he had such 
a legacy of his in his hands but could not pay it 
immediately. He would not, however, have him 
trouble the exor. about it because he, the father, 
would give it him. The son remained satisfied 
for about fourteen or fifteen years. In the bkpey. 
of the son, the assignee brought a bill for an account 
against tlie exor. : — Held : notwithstanding the 
acquiescence of the son, the exor. was liable for 
the legacy. — Doyley v . Tollperry (1715), 1 
Fq. Cas. Abr. 300; 21 E. R. 1060 ; sub now, 
Daolky r. Tolperby, 1 P. Wms. 285 ; suh nom. 
Dawley V. Ballfrey, Gilb. Ch. 103, L. C. 
Annotations : — Consd. Cooper v, Thornton (1790). 3 Bro. 

C. C. 90 : Loo v. Brown (1798), 4 Ves. 362. Refd. Phlllpd 

V. Paget (1740), 2 Atk. 80. 

5193. .] — Qu. : how far ac- 

quiescence of a legatee to a payment made to the 
father etc. is binding after length of time Sc 
death of parties. — C ooper v. Thornton (1790), 
3 Bro. C. C. 96 ; 29 E. R. 430 ; on appeal, 3 Bro. 
C. C. 186, L. V. 

Annotations: — Retd. Lee v. Brown (1798), 4 Vos. 302. 

Mentd. Kobinsmi v. TickeU (1803), 8 Ves. 142 ; Crockett 

t). Crockett (1842), 1 Hare, 451 ; Webb v. Wools (1852). 

2 Sim. N. S. 207. 

5194. .] — An infant’s legacy of small 

amount paid to the father under special circum- 
stances. — W alsh v. Walsh (1852), 1 Drew. 04 ; 
61 E, R. 375. 

6195. Mother & guardian.] — Re 

LoN(1, J.OVEGUOVE V. LONG, [1901] W. N. 166, 

6196. To solicitor of infant — Undertaking 

to discharge sum for past maintenance.]— The 
whole of a small legacy & its accumulations, were 
paid out of ct. to the solr. of an infant who had 
no other property, upon his undertaking to apply 
it in discharging a sum claimed for past main- 
tenance & for a prospective outfit, &, after de- 
ducting the costs, to pay any remaining balance 
to the infant at majority. — Re Welch (1854), 23 
L. J. Ch. 344 ; 2 W. R. 310. 

5197. Time for payment — On death of legatee 
under age — Direction In will to pay Interest during 
minority.] — If a legacy be given to an infant to be 
paid at his age of twenty-one years, Sc the exor. 
U> pay interest for it until it became payable ; 
if the infant die before twenty-one, it is due 
presently to the exor. or administrator of the 
infant ; but if no interest was to be paid for it, 
then it shall not be paid until such time as the 
infant w’ould have come to twenty-one in case 
he had lived ; because there it is a benefit testator 
intended to the exor. by keeping it in his hands ; 

2 Ir. Jur. 17.— IR. 

5184 iii. .1 — Where an 

infant is entitled to a vested legac*y 
payment thereof during his minority 
by the exor. to the testamentary 
guardian is valid.— S ime v. Hi'MK 
(1901) 20 N. Z. L. li. 191.— N.Z. 

n. To solicitor of infant.\ — 

Moneys bequeathed directly to infant 
legat4H*s Sl which had Iieen invested by 


PART IV. SECT. 5. SUB-SECT. 14.— C. 

5184 i. To whom made — Whether to 
infant .] — ^Notwithstundiiig a direction 
in a will that a legacy is to Im> paid to a 
legaUH) when she reaches the ago of 
uightoon, the exor. is not bound, in the 
absenw of a provision that the infant's 
discharge shall be sufllctent, to pay the 
legacy to her upon her attaining t hat 
age ; hut there Is no ntason for applying > 


the rule where the legacy is in the hands 
of the ct., no discharge being in that 
cose required ; & in a proper case on 
order will be made for payment out 
to the infant upon her attaining that 
age, with the privity of the ofheial 

?iiardian.— /fr Bobertbon (1908), 17 
). L. B. 508 ; 13 O. W. B. 208.— 

CAN. 

5184 a. .] - 3i 

M'C^eioht (1849), 13 1. Kq. B. 314 ; 
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but in the other case it could be none, when interest 
was payable. — Anon. (1680), Preem. Ch. 64; 
22 E. R. 1061. 

5198. .] — Crickett i\ Dolby, 

No. 4840, anfr, 

— I^Ggacy given to a cliild 

payable when twenty-one, the child dies before, 
his administrator shall have the legacy, but shall 
stay for it, till such time as the child if he had 
lived would have come to twentv-one. — Anon. 
(1690), 2 Vern. 199 ; 23 E. R. 730. ‘ 

A notations : — Refd. Crlckett v. Dolby (179,')). :t Ves. 10. 

Mentd. Maskell r. Lukee (1729), 1 Uarn. K. B, 208. 

5200. At discretion of executrix -Delay In 

payment -Rlght of legatee to Interest.!— A. gave 
a legacy to his granddaughter, an infant, to be 
paid at such time & in such manner as his wife, 
who was his extrix., should think fit, & best for 
his granddaughter. The extrix. lived near twenty 
years after the death of A., & died without paying 
the legacy. Decreed the legacy to be paid, witli 
interest from the death of A., though no demand 
made in the life of extrix. — Churchill r. Speak k 
(Lady) (1684), 1 Vern. 251 ; 23 E. K. 448. 

5201. Legacy payable on Infant coming of age — 
Sufficiency of evidence of birth.] — Where a legacy 
was given to A., to be paid on her attaining the 
age of twenty-one yeai-s, & in case of her death 
before that time, w'as given ov^er ; the evidence 
on which the master made a report as to her age, 
with a view to allowing her a suitable mainte- 
nance, though sutlicitmt for that purpose, may not 
be sufficient to establish the time of her biHh so 
clearly, as to sustain an application for the pay- 
ment of the legacy. — Anon. (1823), I L. .1. O. S. 
<3i. 77. 

5202. .] ■ Request of a piu’sotuil fund to 

such of the children of J, as shoidil live to attain 
the age of twent y-one years. J . had three children 
two of whom, having attain(»d twenty-one, applied 
for i)aymeni of their shares. Under the circum- 
stances of the case tlu* et. declined to pay over 
to them any part of the capital, but allowed them 
to receive the interest of two-thirds without 
prejudice to the claim of after-born cliildren of J. 
— Brandon v. Aston (1843), 2 Y. & C. (’h. (Jas. 
24 ; 63 K. R. 11. 

Annotatwna : — CoDSd. fir Jeffery, Hurt v. Arnuld, (1891) 

I Ch. 071 ; fie Holford. Holford llolford, 1 1894 J 3 Cb. 

30. Reid, /{e Smith (1802), 2 John. 6c H. 094. Mentd. 

(Churchill v. Marks (1844), 1 Coll. 441; Hochford r. 

Hackman (1852), 9 Hare. 475 ; Jie Stultz (1853). 22 

L. J. Ch. 919. !i. ; /{r Catt’» TniHlH (1804), 10 Jur. N. H. 

536. 

5203. Legacy paid Into court & Invested 

during Infancy —Transfer or sale of Investments.] — 

Semble : if an infant’s legacy has been paid intD 
ct., & invested in stock, the stock will be trans- 
ferred, or sold out & the proceeds paid to th 
party entitled, at his ofition. ~Ex p, Rromhkd I 
(1849), 13 Jur, 113. 

Whether legacy carries Interest.] — See 

No. 4764, ante. 

5204. Recovery of legacy — Costs of proceedings 
— Whether payable out of legacy or assets.] — A 

woman may make a will at twelve, a man at 
fourteen. If an infant sues for a legacy, costs 
must be paid out of assets, not out of the legacy. 
—Anon. (1726), Mos. 5 ; 25 E. R. 237. 

5205. Infant domiciled abroad — To whom pay- 


ment made — Payment to guardian— On proof that 
guvdlan’s receipt valid discharge by lex domiclUl.] 

Upon a petition of an infant above the age of 
puberty, domiciled in Scotland, &; C. her curator, 
praying the transfer into their joint names of a 
sum of stock paid into ct., to which sum the infant* 
was entitled under a will of a testator, who died 
domiciled in this country : — Held : the stock 
might be transferred accordingly, upon the ct. 
being satisfied that the receipt of the curator wa.s 
a valid discha^e, according to the law of this 
Infant’s domicil. — Tic Urkmiton’s Trust (1855), 
24 L. T. O. 8. 267. 

;~-Con»d. lit CJhulura’8 SetUmt., 11899) I VU. 

5206. - - Time of payment.] - A legacy be- 
queathed to an infant domiciled abroad may be 
paid when the infant comes of age by the law 5f 
England, or of the place of domicil, whichever 
flrat liappens; & in the meantime must be dealt* 
vrith in the usual way as an infant’s legacy, 
although by the law of the place of domicil the 
guardian of the infant may b(^ entitliui to receivt* 
the legacy. — Jie Hellmann’s Will (1866), U. H. 
2 Eq. 363 ; 14 W. R. 682. 

Annotation :~ConMd. Itc Chatiyd’s SoUlinfc., (18!U»J l (1i. 

7 1 2. 

/>. Maintenance of Infant. 

(a) Out of Capital of Legacy. 

5207. No power to apply capital in maintenance 
of Infant — Father.] - Uegaeh's devised to tlms* 
cliildren decr<‘ed U> bt* jiaid to ilie father on his 
<*nU*i*ing into re<!ognisanee with 8. One of the 
cliildivn died, tht‘ fathc*r died insolv'tuit ; llie 
recognisance is siicid against 8. who, as A.’s 
riquH^stmtative, iirings his bill against the other 
two <*hildrc*n t4> havt^ allowanet* for their rnaint<‘- 
nance, etc. -Htru^kland v, Hudson (1768), 3 
Rep. Oh. 165 ; 21 E. H. 757. 

5208. .) — A bill was brought by pltf. 

for two lega(4(i8 of £50 lc*ft to himself his sistcu' 
under their grandfatlier’s will, & for th(3 interest 
made of them ; deft., who was exor. to pltf.’s 
fatli<*r, insisted on being allowed £105 for putting 
out i)ltf. apprentice, & £50 for the maintenance 
& clothing the vXhU^t \ —Held : a father cannot 
apply a legacy left by a relation to a child in the. 
maintenance of such child, nor can he put him 
out an ajiprentice with the moncjy arising from the 
legacy. — Darlky v. Darley (1746), 3 Atk. 399 ; 
26 E. R. 1029, U. C. 

Annotatiomi : — Consd. AiiHiin v, AuHtln, AuHtin v. Hoyco 

(1876), 4 6 Jj. J. (’h. 92. Mentd. Loo v. Prlcoux (1791), 

3 Hro. 0. V. 381. 

6209. - - Mother.] Anon. (Hi8I), 2 Vent. 
353 ; 86 E. K. 481. 

5210. .]— I^igacy to a son not to be 

paid him till he is of age, no deduction shall be 
allowed to his motlier for his maintenance?, etc.- . 
8hee V. Martin & Srakeman (1723), Bunb. 136 ; 
145 E. R. 623. 

5211. Stepfather.] — Swinno(*k v. (Jrihi* 

(1681), Frecm. Ch. 78 ; 22 K. K. 1069. 

5212. Aunt.]— A., after his brother’s 

bkpey., took the brother’s children inte> his family 

maintained them ; after A.’s decease ; — Held : 
(1) Ills widow & extrix. could not re?tain the sums 
expended for maintenance out f>f a h*gacy given 


clefts., the exore. of te?8tatrix, were 
demanded of dc received from tbem by 
F., a Bolr., who bad obtained from the 
surrogate ct.bisappointment as guardian 
of the infants. F. subseqnentlv mis- 
applied tbe moneys 4k absconded : — 
Ufld : deft 8. were not liable. — 

HUGUlNS r. Lawt (1887). 14 A. li. 383. 
—CAN. 


PART IV. SECT. 5, SUB-SECT. 14.— 

D. (a), 

o. General rale — Application tHll he 
rc/Msed.)— A suit was Instituted by 
a party asking for maintenance out 
of tbe <M>rpns of tbe estate, the ct. as 
a check upon such suits refused to 
make any direction as to maintenance. 
— Goodsxllow V . Bannik (1873), 20 


Gr. 425.— CAN. 

p. .1 — Fknwick V . Fkn- 

WICK (1873), 20 CJr. 381.— CAN. 

q. JJiMcreiitm of execaiofn.] — Kxors. 
have a discretion to apply part of tbe 
principal of a residuary estate to the 
support & education of tbe legatees 
W’bere the; interest on the residuary 


J. — VOL. XEUI. 


O O 
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Sect, 6. — Legacies : Sub-sect, 14, D. (a) (b) i. ] 

to the children by their grandfather ; (2) she could 
retain the premium paid by A. to apprentice one 
of his nephews out of the legacy, to which, at the 
time the premium was paid, tlie nephew was 
contingently entitled.-— W orthington v. McOraer 
(1866), 23 Beav. 81; 26 h. J. Ch. 286 ; 28 
L. t/o. S. 164 ; 6 W. K. 124 ; 63 E. K. 32. 
Annotation :—A8 to (1) Reid. Grove v. Price (1858), 2G Beav. 


6213. Whether court will direct.] — Where 
testator directs that the income of his estate shall 
be applied in maintenance, & the income is 
insuilicierit for that purpose, the ct. will in some 
cases direct payment out of the capital of his 
personalty. — Bridge v. Brown (1843), 2 Y. & C. 
(Ih. CaK. i81 ; 63 E. R. 70. 

Annoiaiio?!, .-—Vlentd, GoldHtoln v. Salvation Aniiy Asace. 
Soc., 11917] 2 K. B. 291. 


(6) Out of Income of Legacy m 
i. No Dircciions in Will for Mainlenance. 

See, generally, Infants. 

5214. What court will consider — Obligation to 
support.] — IlAUGHTON V, Harrison, No. 5261, post. 

6216. .J — He Breeds’ Will, No. 

6242, post. 

Testator not In loco parentis.] — See 

Nos. 5220, 6222, 6228, post. 

6216. Circumstances of parent.] — Buck- 

woimi V. Bucucworth, No. 5230, post. 

6217. .] Greenwell V, G reen well. 

No. 5232, post. 

6218. .]— Errington V. Chapman, 

No. 5235, post. 

6219. Contingent legacy — Whether Infant en- 
titled to Income during infancy.]— Kinnersley v. 
PARRETr (1664), Nels. 101 ; 21 E. R. 800 ; sub 
fiom. Kennesby v, Paurett, Freem, Ch. 183 ; 
sub nom. Rennesey v. Parrot, 1 Cas. in Ch. 00 ; 
1 Eq. Cas. Abr. 301. 

Annotations: — Conid. Orlckett v. Dolby (1795), 3 V«h. 10. 

Reid. Harvey v. Harvey (1722), 2 P. Wins. 21. 

6220. Bequest by stranger.] —Por* 

tions devised by a father to his younger children, 
payable at twenty-one, or marriage, shall carry 
interiist from lus death till that time, if he made 
no other provision for them ; but otherwise, if 
devised by a stranger, who is under no obligation 
to provide for them. — A.-G. i’. Thompson (1712), 
Prec. Ch. 337 ; 1 Eq. (]as. Abr. 301, pi. 2; 21 
E. R. 158. 

6221. - - ~ .] iNt^LEDON V. North- 

cote, No. 5228, post. 

6222. .] — Maintenance may, 

under 23 iSt 24 Viet. c. 145, s. 20, be allowed out 
of the income of a legacy bequeathed to an infant 


by a stranger contingently on its attaining^ the 
age of twenty-one years. — Be Cotton (1875), 1 
Ch. D. 232 ; 46 L. J. Ch. 201 ; 33 L. T, 720 ; 24 
W. B. 243. 

Annotations : — Apld. lie George (1877), 5 Ch. D. 837. 
Consd. lie Dickson, HiU v. Grant (1884), 28 Ch. D. 291. 
Reid. Re Bowlby, Bowlby v. Bowlby, 11904] 2 Ch. 685. 
Mentd. Re Jndkln’s Trusts (1884), 25 Ch. D. 743. 

6228. .] — Harvey v. Harvey (1722), 

2 P. Wms. 21 ; 2 Eq. Cas. Abr. 566, pi. 10 ; 24 
E. R. 625. 

Annotation : — Refd. Re Bowlby, Bowlby v. Bowlby. [1904] 
2 Ch. 685. 


5224. .] — A. by will devises £60() to 

his infant grandson without appointing any time 
for payment, with proviso, that if the grandson 
dies before twenty-one, then the legacy to go over 
to B. : — Held : the grandson should have the 
interest of the legacy during his infancy. — 
Taylor v. Johnson (1728), 2 P. Wms. 504 ; 2 
Eq. Cas. Abr. 566, pi. 16 ; 24 E. R. 836 ; sub nom. 
Taylor v. Gerst, Mos. 98. 

Annotation : — Reid. Stone v. Harrison (1846), 2 Coll. 715. 

5226. .] — If estate of a married 

woman is settled subject to a power for her to 
appoint £1,500 by deed from her decease, & she 
appoints to A. at twenty-one or marriage, & dies 
during A.’s infancy, the money is raisable imme- 
diately after her decease & carries the interest for 
the benefit of A. — Mansell v. Price (1730), 2 
Eq. Cas. Abr. 632 ; 22 E. R. 449. 

Annotation : — Reid. Hoare r. Oebome (1864), 33 L. J. Ch. 

586. 


6226. .] — Houghton V. Price (1741), 

2 Coop. temp. Oott. 534 ; 47 E. R. 1291, E. C. 

6227. .] — Heath v. Perry, No. 5170, 

ayitc, 

6228. .] — Where legacies are given to 

a stranger, either payable at twenty-one, or not 
till twenty-one, they can have no interest in the 
mean time, but where given to children, in either 
of these cases, they shall have interest imme- 
diately. — Incledon V. Northcote (1746), 3 Atk. 
430 ; 20 E. R. 1048, L. C. 

Annotations: — FoUd. Brown v. Temperley (1827), 3 Bubs. 
263. Reid. Mole v. Mole (1758), 1 Dick. 310 ; Re George 
(1877). 6 Ch, D. 837. Meutd. Lewis v. Freke (1794), 2 
Ves. 507. 


5229. .] — Testator gave to A., B., 

C., D., & E. £500 each to be paid to them at their 
respective ages of twenty -three years ; & if they 
should die before that time, then their respective 
legacies were to sink int^ the residue of his per- 
sonal estate. These legacies do not carry interest, 
<&; no maintenance can be allowed to the legatees. 
— Descrambes V. Tomkins (1784), 1 Cox, Eq. 
Cas. 133; 4 Bro. C. C. 149, n. ; 29 E. R. 1095, 
C. 

Annotation :— hglBi. Sbawo v. Cuiillffe (1792), 4 Bro. C. C. 
144. 


estato 1b Inadequate for tboir support. 
— He McDouciall (1868), 14 Gr. 609, 

—CAN. 


r. .1 — ToBtati'ix bequeathed a 

sum of money to a son, with a dlreotlou 
that her exors. should invest the same 
& pay to the sou half the interest, & 
in oase of his sioknoss to advance to 
him such portion of the principal 
money as they should think necessary : 
— Hetd : in oase of sioknoss a trust was 
created, which must be exercised by 
the exors., when called upon to do so, 
though they had a discretionary power 
to determine the amount necessary to 
be BO applied. — Re Evans (1902). 22 
C.L. T.fe4; 3 0.L. R.401; lO.W.N. 
92.— CAN. 


PART IV. SECT. 6. SUB-SECT. 14.— 
D. (i^) 1. 


s. ConHnomt in- 


fant entitled to ifttcrest during infancy.] 
— Testator by bis will appointed M. 
ex or. & trustee, & bequeathed to him 
all his i\'al & personal estate upon 
trust for conversion, & then declared 
that the trustee should stand Be be 
possessed of the moneys upon trust 
to pay debts, etc., & subject thereto 
to stand poasessod of £1,000 for £. A to 
stand also possessed of £4.000 other 
part of such moneys. In trust lor four 
infants upon their attaining their 
respective ages of twenty -one years, & 
to stand possessed of the residue, in 
trust for others : — Held : inasmuch as 
£4,000 was set apart by the will for the 
purpose of distribution, A was hot 
severed for the sole benefit of the 
infants, interest on the same was 
payable, to them from the time of 
their attaining twenty-one, & the 
bequest did not carry Interest in the 
meantime.— Re Cabfrab, [1905] V. L. H. 
641.— AUS. 


t. .1 — Testator bequeathed 

a legacy to an infant daughter, pay- 
able on her attaining twenty -one years, 
& charged the same on the shares 
of two of the devisees ; but the will 
was silent as to interest : — Held : the 
infant was entitled to maintenance 
out of the estate of testator, during her 
minority, to the extent of the interest 
on the legacy. — B inklky r. Binkley 
(1869), 15 Gr. 649.— CAN. 

u. .1 — Interest from the 

death of testator allowed upon legacies 
payable at a future period to infant 
grand-nephews upon the intention of 
testator that they should be main- 
tained out of the property bequeathed 
to them. — LsauR v. Lbsur (1835), 
L. & O. temp. Sugd, 1.— IR. 


X. Whether infan' enHUed 

to aeeumutated rents.} — Testator be- 
queathed to J. his farm of land ** when 
he shaU be of age, i.e. twenty-one.** 



461 


Part IV. — ^Duties op Representative. 


5230. -- “ .] — In order to entitle the father 

of an infant legatee to maintenance it is not 
necessary that he should be absolutely insolvent, 
but that he should not be in sufficient circum- 
stances to maintain his child suitably to his 
expectation. The ct. will not allow maintenance 
to a grandcliild legatee out of a fund not vested. — 
Buckworth r. Buckworth (1781), 1 Vo\, Eo 
Gas. 80 ; 29 E. U. 1072, L. G. * 

6231. .] — The general rule, that a 

legacy payable in future shall not carry interest 
before the time of payment, applies to a legacy to 
infants payable at twenty-one : the exceptions 
are the case of parent & child, the case of a residue, 

where from other special circumstances an in- 
tention to give interest clearly appears. — Tyrrell 
V. Tyrrell (1798), 4 Ves. 1 ; 31 E. li. 1. 

5232. .] — Devise to an infant grand- 

son at twenty-one with accumulation in the mean- 
time ; with similar limitations in case of his death 
under twenty-one to his sisters. Their father 
being dead, having left all his property, which 
was inconsiderable, to liis wife, who married a 
person in low circumstances, maintenance was 
decreed, without an inquiry, whether it was for 
the benefit of the infants ; the ct. judging of that. 
— Greenwell V, Greenwell (1800), 6 Ves. 
194 ; 31 E. K. 541, L. G. 

Annotations: — FoUd. Collls v. Blackburn (180i), 9 Ves. 

470.^ Diitd. Krrlngton v. (.'haprnan (1800), 12 Ves. 20. 

Rsfd. hJx p. Kcbblc (1805}, 11 Ves. 604 ; Errat v. Burlow 

(1807), 14 Ves. 202 ; Turner v. Turner (18;q), 4 Him. 430 : 

Havelock v. Havelock, lie Allan (1881), 17 Ch. D. 807. 

5233. .] — Maintenance allowed in the 

case of children At grandchildren, thougli tlie 
interests were contingent, with ref<*rence to tlie 
case of survivorship, accumulation direct<5d, & no 
express authority for any application during 
minority, except for the younger children, sur- 
viving the eldest, in the event of his death under 
twenty-one without issue. — Faiuman v. Green 
(1804), 10 Ves. 45 ; 32 E. K. 700. 

AnnoUUion : — Consd. Exp. Kobblo (1805), 11 Vos. 004. 

5234. .] — Maintenance decreed to 

grand-children out of the fortune bequeathed to 
them by their grandfather, though no direction 
for it in the will. — G ollis v. Blackburn (1 80 1), 9 
Ves. 470 ; 32 E. H. 084. 

5235. .]- -MainUmance not allowed 

upon legacies by a grandfather to his grand- 
children at twenty-one, with interest, though the 
father was not ot ability to maintain them ; the 
legacies with th<! interest being given over in the 
event of death under twenty -one. — Euringto.n 
r. Ghapman (1800), 12 Ves. 20 ; 33 E. U. 8. 
Annotation : — Befd. Evans t?. Masey (1820), 1 Y. & J. 190. 

5236. — — .J — Maintenance out of intcu'est 

of a legacy to grandchildr*en, when the youngest 
should attain twenty-one, refused. — Lomax i*. 
Lomax (1805), 11 Ves. 48 ; 32 K. K. 1005, L. G. 

5287. .] — Maintenance allowed, 

against a direction for accumulation, only where it 
is for the benefit of the infants : the chance by 
surviving b<dng equal ; Ac no other interest, tti 
take effect upon any contingency, will be defeated. 
— Errat v. Barlow (1807), 14 Ves. 202 ; 33 
E. B. 498. 

Annotations :—ConMd. Haley v. Banniater (1819), 4 Madd. 

275. Befd. Turner v. I'nmer (1831), 4 Him. 430. 

5238. •] — Maintenance ordered, upon 

the fair inference of intention, wiiere legacy is 
given to children “ when ” Ac as ** they attain 
twenty-one, with survivorship in case of any 


dying under that age & if all die the legacy to 
cease. — L ambert v. Parker (1816), Good. G. 
143; 35E. B. 609. ^ 

Annot^ion lie Crane, Adams v. Crano (1007), 77 

L. J. Ch. 212. 

5239. .] — Maintcuiance allowed L) 

infants out of a fund in wliich they had only 
contingent interests.— P r.\ter r. Prater (1827). 
0 L. J. O. S. Gh. 00. ^ 

5240. Ac for three years after — Consent 

of next of kin.] — The shares of children in a 
legacy, were contingent on the sons attaining 
twenty-four, or dying under that age leaving 
issue, Ac on the daughters attaining twenty-four 
or marrying ; but the legacy was not given over 
in the event of no child acquiring a vesUnl inituvsl. 
The ct. refused to order mainUmance for ila* 
children, unltiss testator’s next of kin would con- 
sent. — Ganninos r. Flower (1835), 7 Sim. 523 ; 
5 L. J. Gh. 8 ; 58 E. B. 938. 

5241. .] — Whore an iiifant was en- 

titled to a fund Ac aeeumulaiions of inUu'est con- 
tingently upon her attaining twenty-one, Ac the 
fund went over if she died before attaining that 
age, Ac ihci*c was no direction for malntiuiance 
in the instrument cTcating tlie iiiUTcst of tlie 
infant, the ct. r<‘fu8(‘d tio allow maintenance out 
of tlie accumulations, but dirt‘cted a ndcivnec 
to chambei's in order iJjat an insurance might bo 
effected whi(?h sliould 8ecui*o as far os possible 
the desiixid object . — Hr Auiuu^KLE (IHfifi), It 
L. T. 538 ; 11 W. U. 535. 

AnmtUitUins : "Apld. Hr C'olKan ID Ch. 1). 305 ; He 

Bructe (1882). 30 VV. H. 922. Retd. He Tamier (1884), 53 

L. J.Cb. 1108. 

5242. .j The doctrine whertd>y 

interest on a contingent legacy or share of residue 
is given for the purpose of luaintenanee deptmds 
upon the natural obligation whieJi the father 
would be under, if living, to maintain tluj child 
during infancy, is not applicable Uj a ease where 
that fibligation would not arise. 

Therefore, wherci testator by his will provided 
maintenance for his daughUus until they should 
attain the age of twenty-one years, Ac hecpiiiatlxMl 
tluira a share of rf'sidue coniingiuitly <jn their 
attaining twenty-live : J£r.ld : maint<*nan(H^ could 
not be granted by the trustecjs daughUu's wlio 
had attained their majority, lie Breeds’ Will 
(1875), 1 Gh. D. 229 ; 45 L. J. Gh. 191 ; 21 W. It. 
200. 

5243. .] - Wla^re an infant was c:on- 

iingently entiihid to jiroxierty on lier attaining 
the age of twenty-one years f»r being tnarned, tluj 
et. sanctioned a scheme for ih^^ payment of past 
Ac future priuniums on a policy payable in case 
the infant dicul before twenty-one or inarnagt*, Ac 
for the payment of jmst A: future mainUmance 
of the infant, such payments to be secured by a 
mtge. on the policy, Ac a cliarge iijion the infant’s 
contingent interest, the cluirge not affect the 
interest of any persons other than tlie infant. — 
He Bruce (1882), 30 W. U. 922. 

5244. Conveyancing Act, 1881 (c. 41), 

s. 43.] — He JuiiKiN’s Trusts, No. 4805, ante. 

6245. Direction In will for 

accumulation.] — Testator gave propei-ty to trustees, 
upon trust for all the children of A., who being 
sons should attain twenty-one, or being daughters 
should attain that age or marry, Ac he directed 
his trustees to accumulate the income of the shares 
of such children, & to pay the same to them os At 


No other pro vision was made for J. 
by way of malntenaocse or otherwise, 
tL the linlicontaUied no realduaryclauHe. 
An agreement for the pnrobaee of the 
farm had been signed by testator, Sc 


the purchase was completed by his 
exora. Testator died on Nov. 1 5, 1905, 
Ac from that time imtll J. attained age 
in Oct. 1914, the rents Ac protiU^ot the 
farm were accumulated by the^exors. 


Testator, having no family, took J. 
when a boy to reside with him Ac be 
was supported Ac maintained on the 
farm until testator’s death. Upon 
the question arising whether J. or 
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when their presumptive shares should become 
payable : — Held : the trustees might, at their 
discretion, apply the income towards the mainte- 
nance & education of tlie infants, as the direction 
to accumulate did not amount to a contrary 
intention ” witliin above? sect . — lie Thatcher’s 
Trusts (1884), 20 Oh. D. 420 ; 53 L. .1. Oh. 1050 ; 


32 W. K. 079. 

JnnotaHon Apld. He CfM»pcr, Cooper v. Cooper, [19131 

1 (ih. ;ir>o. 

5246. - - .] — The above sect, as to 

tlw? ajiplication of income of property held by 
truslees in trust for an infant, does not apply te 
incoim? t-o which the infant never can be entitled 
at all but which goes as residue to another person. 

• Testator gave legacies to classes of persons who 
sliould be living at his death & attain twenty-one, 
& gave liis residuary estate to other persons : — 
Held : the several contingent legacies did not 
come witliin the description of properl y “ held by 
trufll^ies in trust tVir an infant,” At the income on 
such h?gm!ieH was not subject to Die provision of 
tlic* mrcl. —He Djckhon, iJiix v. (Iraxt (1885), 29 
(3i. D. 331 ; 54 h. .1. Cli. 510 ; 52 1.. T. 707 ; 33 
VV. H. 511 ; 1 T. L. U. .331, (). A. 


AnruttaiUmH : — Conid. He JofTory. Hurt v. Arnold, [18011 

1 Cli. (171 ; He liurton'H Will, liaiikH v. Hoavoii, [1802] 2 

(!h. *18 : He CloinontH, CiuinontH r. l*uarHall. [189iJ 1 ('ti. 
(Kiri. Diitd. He Holforri. Holford v. Hulford. [1804] 3 
Ch. 30. Oonid. He Hoiiltor, Caj)ltal Sc CouiitiuB Bank v. 
Buiiltur, 1 1018 1 2 CUi. 40. Refa. He Medlock. Itulfl ‘ r. 
Modlook (IHHU), /»;> .1. Ch. 738 ; He HumphroyH, 

. lluiiiphreyH r. Levutt, [1803] 3 ('h. 1 ; He Tnman, (nmati 
r. PollH, 118031 3 Ch. .'ll 8; He Hc-ott, Scott v. Scott, 
I1002J 1 Ch. 018 ; He. Bowlhy, Bovvlhy v. Bowlhy, [1004 J 

2 Ch. «8rj; He Kyrc, .lohnHun r. Williams, [1017] 1 Ch. 
3r)l. 


5247. ’ ~ Tt'stator specifically 

(h? vised s(?heduU?d jiroperty ” whether real or 
pc‘rsoiial ” to truHt<*(?s, upon trust for his daughter 
for life, A, after her decease for her childi’en — sons 
at t-wenty-one, daughters at that age or marriage ; 
ho tluui aevist?(l Ac IsMiueathod his residuary real Ac 
piM’sonal estate*, after deducting t-lu? H<?heduled 
l)roperty, t.o Ids said trustees to be held by them, 
as to a moiety thereof, upon tin? trusts therein- 
bef<»re d<^clared of Ac concerning the speciflcally 
devised freeholds. The scheduled property, in 
fact, com]»ri8e<i fn'eiiolds only. The daugiiter 
died leaving two infant childi*en : —Held : the 
infanis were contingently entitled, on attaining 
twenty-one or marriagi', to the income, since 
their mother’s death, t»f tlie specifically devised 
freeludds, Ac t)f one moiety of the I'esiduary estate ; 
Hi consequently, the abovn? sect, applied, Ac the 
triistt'es had ]>ower to it*sort to the intermediate 
income for maintenance . — He Hitrton’s Wh.i., 
Hanks v. Heaven, [1892] 2 (3i. 38; (11 L. ,1. Ch. 
702 ; (17 L. T. 221. 

.4 rino/ri(tosii : — Confd. He Adams Adams r. Adams. [1893] 
1 (3i. 329. Retd. Ht Holfonl, Holford r. Holford, [1894] 
3 I'h. 30. 


5248. ,]—He Moody, Wood- 

iioFFK r. Moody, No. 5273, pout. 

5249. .'l — (1) Testator by his 

will, dated June 17, 1808, bequeathed to eaidi of 
his daughtera who should nttein twenty-one the 
sum of £50,000 ; piovided that the legacy should 
iuit> vest absolutely in her, but should Ih? rtdained 
by his trustees held by tluun ui>on trust to pay 
the income to the daughter for her life, Ac after 
her death upon trusts for her cliildivn Ac remoter 
issue, Ht testator authorised his trusUH?s to appro- 
priate any port of his iH^rsoiial estate in or towards 


satisfaction of any legacy given by his will. He 
directed that immediately after his death his 
trustees should take such steps as should be 
requisite to make his children who were then under 
twenty-one wards of ct., Ac that ” notwithstanding 
any thing hereinbefore contained, all powers, 
whether statutory or otherwise, as to the education, 
maintenance, or advancement ” of his children 
or any of them should be exercised by his trustees 
only under the direction of the ct. Testator died 
on Nov. 4, 1902. He left four daughters all of 
whom were at his death under twenty-one. On 
.Tan. 0, 1903, the trustees appropriated in satis- 
faction of each of the legacies of £50,000 a sum of 
£53,547 10s. 6d. consols. On Feb. 9, 1903, an 
order was made that a sum of £1,000 per annum 
should be allowed out of the income of the Consols 
appropriated to the legacy of the eldest daughter 
for her maintenance during her minority. She 
attained twenty-one on .Tuly 13, 1903. Upon a 
summons taken out by the trustees to determine 
who was then entitled to the unapplied income 
the accumulations thereof : — Held : the unapplied 
income & the accumulations thereof formed an 
a(;cretion to the capital, Ac the daughter wa.s 
entitled only to the interest on them for her life. 

(2) According to the practice of tlie Ct. of Ch. 
an infant child, who is under the will of his parent 
entitled to a legacy contingently on his attaining 
twenty-one, is entitled to maintenance during 
his minority out of the income of the legacy. 

(3) Though it has been said that the legacy in 
such a case bears interest from testator’s death, 
the legacy is not tlie less a contingent one, Ac the 
infant does not acquire an immediate vested 
intert?st in the income, Ac if he dies under twenty- 
one the surplus inc.ome not applied for mainte- 
nance does not pass to the infant’s representatives. 

(I) Until a fund had been appropriated by th(» 
trustees in satisfaction of the contingent legacy 
sub-sect. 2 of above sect, had strictly no applica- 
tion, because until then it could not be said that 
any ” propoHy ” was hold by the trustees in trust 
for tlie infant legatee, though she was entitled to 
maintenance out of the income during minority. — 
He Howdhy. Howdbv v. Bowury, [1904] 2 Cli. 
085 ; 73 L. .1. Oh. 810 ; 91 L. T. 573 ; 53 W. K. 
270 ; 48 Sol. .Jo. 098, V, A. 

AntwUitiotm : — Jato (l)Refd. He Mellor, Alvarez r. Dodgson. 

[1922J 1 Ch. 312. Ah to (3) Refd. He Abruhatiis, Abrauains 

r. BtMidon. [1911] 1 Ch. los ; He Boiilt^^r, (\q>ital A 

<?ounUeR Bank r. Boulter. [1918] 2 C’h. 40. (4) 

Confd. He BiMilter. CapiUtl ii: Oeuiities Bauk r. Boulter, 

11918] 2 Ch. 40. 

5250. .1 — Where a legacy is 

held in trust for an infant for life contingently on 
atteining twenty-one, the trustees may, under 
sub-sect. 1 of above sect., apply int/ermediate 
income for m^untenance, notwithstanding that, 
not HO applied, it will never belong to the infant. — 
lie Boulter, Capital Ac Counties Bank r. 
Boulter, [1918] 2 Ch. 40 ; 87 L. J. Ch. 385 ; 118 
B. T. 783. 

5251. Death of Infant under age 

— Right to surplus Income.] — lie Bowlby, Bowi.by 
r. Bowi.by, No. 5249, ante. 

See, a.s from Jan. 1, 1920, Trustee Act, 1925 
(c. 19), 8. 31. 

5252. Severance of legacy from rest 

of estate.] — lie Medlock, Ruffle r. Medix>ck, 
No. 4800, ante. 

5253. .] — He Woodik, Woodin 

r. Giass, No. 4809, ante . 


t«iHtAtar*M next of kin was eutiUetl to 
the arcunmlat4Hl rents : — Held : inas- 
iimch as t<c«t4itor was in lueo parmtiH 
to J. ji: made no other pnwlHloii fur 


his maintenance, the was taken 
uni of the veucral rule under which 
t he iiitemiediate income of a contliigent 
gift dikes not pass to the h^satee. 6: 


therefore J. F. P. was entitled to the 
accumulated rents. — He FRBavsoK. 
(XTIRY r. BkI.I. 1915), 49 I. I.. T. Il«. 

- IR. 
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5254. .] -A cuntingeut lt»j;acy to an 

iiifjint was paid into ct. by the exor. of the will of 
a testatrix under Ix^gacy Duty Act, 179(i (c. 52). 
A summons w«is then taken out by the guardian 
of the infant, asking that the income of the legacy 
might be paid to him until the infant should 
attain twenty-one. An originating summons was 
also ^ken out by the next of kin of testatrix, 
claiming the income during the minority of the 
izifant on the ground that it was undisposed of by 
the will. The two summonses were heard to- 
gether before the judge in chambers ; — livid : the 
income until the infant should attain twonty-f)ne 
was undisposed of, A the next of kin were entitled 
to it. — He Wat.tkiis, Mooke r. Bemrose (18SS), 
58 L. T. 101. 

5255. .] —He (’LEMKNTS, t-LKME^TTS r. 

1*KARSALL, No. 4807, (tnic, 

5256. Contingency having no reference 

to infancy.] — Testator bequeathed to each son 
of his living at his death who siiould attain the age 
of twenty-live years the sum of £15,000 & a further 
sum of £1.’),000 to each son who should attain the 
age of thirty years, lie direc’ted his trustees to 
stand possessed of thn»e-fourt<*enth parts of his 
net residuary estate in trust for his son F. in case 
^ when he attained the ago of twenty-one years. 
A provided that the said shaixis should not vest 
absolutely in him, but should be held in trust for 
liim for life A after his death in trust for his 
i liildren. F. had only attained the age of thirt4*en 
>ear8 wlien his father died. Fpoii a sumiiu^ns by 
the trustee to detenuine whetluT the legacies to 
F. carried interest //Wd ; inasmuch as the 
legacies were made contingent upon <*vents having 
no reference to the infancy of tlui h*gatee, the case 
fell within the general rule that contingent 
legacies do not carry int4*rest while in suspense, 
A did not fall within the exception to that rule 
giving to an infant the interest on a l(*gacy from 
a parent or persfui in loco jiarcfili-tt contingc*nt upon 
the infant’s attaining the age of tw<*nty-one years 
or pr«'\ious marriage A consequently neitlier of 
the legacies carried interest. 

A beejuest of a share of residue does not amount 
to such a pi-ovision for niaint<*nance as will displace 
the general rule that a contingent legacy given by 
a j>ai*ent to an infant child carries inten'st.— He 
AHHAiiAM.s, AJiRAllAMS r. BeNDON, 11911) 1 (Ul. 
108 ; 80 L, J, Ch. 83 ; 103 J.. T. 532 ; 55 Sol. Jo. 
40. 

5257. Testator not In loco parentis 

Bequest by mother.]- /fc Kyrk, .Ioiinson r. 
WiLiJAMS, No. 4811, ante. 

5258. Payment of income to guardian by 

mistake— Whether recoverable.] — A trustee having, 
by mistake, paid to the mother of a child interest 
on a legacy to the child, which wa.s contingent : — 
llctd : it was paid to the mother #is guardian of the 
<hild for mainl4‘ nance, A the trustee would not 
lx; permitted to recover back the moneys as 
expended.— Webb r. Bkookkh (1832), 1 D. J. Ch. 
191. 

5259. Legacy payable at future period— Whether 
infant entitled to income during infancy.] —Dono- 
van r. Needham, No. 4834, anic. 

5260. — Legacy to natural child.; 

CliICKErr r. l>oLiiv, No. 4819, anic. 

5261. ' — > Legacy to grandchild.] II. 

gave 1*500 by his ^ill to lx* paid Ut his grandson 
P. if be lived to be twenty-one, A in cas«; he died 


bt'foiw then to the other child or childtvii of his 
daughter M. equally, arriving to such an age. 
T. died befoi*e twenty-one, A no child of M. was 
born or living at testator’s death. The grand- 
children born after the death of If. weix' entitled 
to the 1*500 for not being in case in his lifetime, 
ho must have had in his view the futurt' childix'U 
of his daughter. 

A paiviit is bouiul hy natuiH^ t-o support a child ; 
but this has not bei'ii ext4*nded U) grandchildren, 
A theivfoiH* not ciitith'd to iiitert*sl. ~ Hauuhton 

r. Harrison (1712), 2 Atk. 329; 20 K. H. 000, 

L. V . 

AnnoUttions lo' <*• Kliiir (IS.'Ci). 1(> lioiiv. 4<i ; 

lie Fauhliiiir'M Trust iMJ Poiiv. ; M<»lo i*. Molo 

(17.-.S), 1 Plok. 310. 

5262. Effect of express gift of interest With 
gift over on death of Infant under age.] - 

TON r. ('HARMAN, No. 5235, anic. 

5263. Director to accumulate.] ~ Fair- 
man r. (iREEN, No. 52:i3, ante, 

5264. .1 (iRKENWELI. C. (JREENWEI.I., 
No. 5232, ante. 

5265. .; I'lRRAT r. Barlow, N<». 
5237, anic. 

5266. .; He Ahiu'ckle, N(». 5211, 
anic. 

6267. Whether expression of contrary 
Intention under Conveyancing Act, 1881 (c. 41), 

s. 43.| He 'i'liATf’iiKR’H Trphts, No. 5245, ante. 

— - Residuary gift.] See St'ct. 5, sub- 

scct. 14, D. (/>) iv., post. 

6268. Whether maintenance continued after 
majority.] He Breeds' Will, Nt». 5242, ante. 

5269. Effect of gift of residue Whether ex- 
pression of contrary Intention under Conveyancing 
Act, 1881 (c. 41), s. 43.] He Diokhon, Hill v. 
(iRANT, No. 5210, ante. 

ii. l*rovisio}i in Will for Maintenance oat of Legacy, 

See, generally^ Infants. 

5270. General rule.]- Power to apply whole or 
part of income of the shares (»f ea(*h infant for his 
or her nuiinU'wmvo during minority A aceuinulaU) 
surplus for his or her henetit. 

Special direction to trustees, in ciisir any legacy 
became payable, or ouglit to bc» set apart/ A in- 
vest'd, t/O realise t'sHrior’s c'stat^ in a pailicular 
way. 

Held : all the legacii^s A inviistments wen? 
vested at the? d(?ath of testat^ir, A carried interest 
frf»in one year after his death. - Mdork r. MooUE 
(18(H), 5 L. T. 198 ; 9 W. U. 910. 

6271. - .j- A eontingeiit h-gacy which is 

given to an infant , A which, or the income of which, 
tlie exoi*s, are empowered U) apply for the inain- 
t<*nance, (;ducation, or Ixmetit of the infant during 
minority, carries int'rest from the d(;ath of U'stator, 
although he may nc>t hav<? stood in loco parenivi 
to the infant.— lie Bichardh (1809), L. It. 8 Kq. 
119. 

AnmniaiUmit FoUd. ChidKcy v. Whitby (1872), 41 L. J. Ch. 

099. Distd. Jfe Crane, Adamn v. Crane, 11UU8) 1 Ch. 37 D. 

5272. .]- Interest on a legacy beiiueathed 

in trust to applv the incoiiu? or principal, for the 
benefit of an infant, is payable from the death of 
L*stator.- Cjudoey r. Whitby (1872), 41 L. J, Ch. 
099. 

5273. ' .] A legac y by a parent to an infant 

child carries int4-n.'st hy way of rnainUinance from 
the death ot testator, notwithstanding that the 
will contains a provision for the rnainU*nance of 


PART IV. SECT. 5, SUB-SECT. 14. - 
O. (b) U. 

y. DUcretinn of rxemiorti — Whfiher 
Buofecl to control of cottrl.]— A ditfcrctiou 


KivLMi t4i exom. to apply thi^ iiit4;rcMt of 
a lefcary to the waiuiotiancc A etlticatlon 
, of ttic legat4}eH iiephewa A tiieee of t*m- 
I tator, in nut Hutijoet to ibc eoalrol uf the 


rt. uhrro thfie Jh iio cburKO of fraud 
or the like, oiraliiHi the exorn. - Fosic- 
MAN r. McOlLl. (1872L lU (ir. 210. 

- CAN. 
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the child out of the income of the legacy, or out 
of the income of a share of residue given to him 
equally with the other children. The provisions 
of Conveyancing Act, 1881 (c. 41), s. 43, as to the 
maintenance of infant legatees must, for the pur- 
pose of determining whether a legacy to an infant 
carries interest, be treated as incorporated into 
any will to which they arc applicable. A testator 
bequeathed a legacy to his infant son payable at 
twenty-one, & legacies to his daughters, one of 
whom was an infant, & gave his residuary real & 
personal estate to trustees upon trusts in favour 
of his children equally. He declared that his 
trustees might at their discretion raise any part 
not exceeding one moiety of the expectant share 
ol any child, & apply tlie same for his or her 
advancement, j)referment, or benefit. The will 
contained no exx)reHS i)ro vision for the mainte- 
nance of infant children out of income or otherwise, 
but the provisions contained in above sect, w^ere 
applicable : — Held : above sect, ought to be read 
as part of t)i(i will, but though it were so read, yet 
there was nothing in the w'ill to displace the 
application oi the g(meral rule applicable to 
legacies to infant childi-cm, & accordingly the 
legacies the infant son ^ daughter respectively 
c;arricd interest as from the d<;atli of ixistator. — 
Jtr. Moody, Wooduoffk v. Moody, [181)5J 1 (Ih. 
101 ; (H Ji. .1. (7h. 114 ; 72 L. T. 100 ; 43 W. It. 
402 ; 13 It. 13. 

AnnnUttitmK : - Distd. Hr AbrahaniK, AbrahaniH r. Dciidun, 

1 101 11 ] Ch. lOH ; Ur Hl^wart, Stewart, r. lloBaiKiuot 
(10i;p. A7 Sol. .lo. «4fl. Refd. Uc J Jowl by, Bowlby v. 
JJowlby (1004), 7:J L. J, Ch. 810. 

5274. Legacy to infant en ventre sa m^re.J — 
ItAWDiNH V. ItAW'biNH, No. 470S, ante. 

5275. Testator not in ioco parentis to infant — 
Legacy to cousin.] — l/'gacies to infants i)ayable 
at tw’enty-one, with b(;ncfit of survivorship in the 
evc'iit of death under that age, &. a pow’cr the 
exors. to ajtfily any part of the legacies towards 
(he maiutcnaiiee of the legat-c'es, bear interest 
from the death of testatrix, the infants being her 
rousins, A d<\stitut.e of other provision.™ I’lm’ t. 
Fellows (1733), 1 Hwan. 5(11 ; 3(1 K, K. 5(15, 
L. C. 

yfnnalalbi/iM ; ~ Diatd. Ur Crane, Adanin r, (’rane, 110081 
1 Ch. :J70. Coutd. Ur ChurehiU, lUneoek r. l.titbler* 
11000) 2 C-li. 431. Diftd. Ur Went, WcHtbead r. AHiiluncl* 
[10131 2 Ch. 34 : 1 . Reid. CuBuok v. JcUiro (187.3), 22 
w. P. 344 ; Jir JJowlby, IJowlby r. IJowlby, IIUOIJ 2 Ch. 
(J8fl « 

5276. Infant illegitimate.]— Dkc kfohd r. 

Toiun (17411), 1 Ves. Sen. 308 ; 27 E. H. 1010, 
L. V. 

A itviofcin’onn Diltd. liOWiuloH r. LnwiideB (1 808). 15 Vos. 

301. Apld. Hill r. 11 ill (1814), 3 Ves. & II. 183. Rzpld. St 
Distd. ifavon r. Waite (I81H), 1 Swan. .^.53. Apld. Ur 
JUobardH (1800), L. K. 8 Km. 110. Refd. AV Buwlby, 
IJowlby V. Buwlby, (10041 2 t’n. G85. 

5277. .] On legacies to a natural 

child of U>stator, wdth directions to apply a com- 
lotiont pai't of the inU'rost for maiutenance, interest 
8 payable from testator's death. — N ewsman r. 
Bateson (1780), 8 Swan. 680 ; 30 E. U. 1024. 
Annotation Apld. Re lUohards (1860), L. 11. 8 £q. 110. 

5278 . .1 — Interest upon a legacy to 

a wife or a natural cfiild not allowed from tc.stator'8 
death, as it is in favour of a legitimate child by way 
of m^ntcnance. — L ow^ndes r. Ix)Wnde.s (1808), 
15 Ves. 301 ; 33 E. H. 70S. 

Annotations: — Apld. Raven v. Waite (1818), 1 Swan. 553; 
Re lUobardB (mO). L. It. 8 Kq. 119. 

5279 . .] — Interest from testator's death 

upon legacies to his grandchildren by implication : 
the object being a provision & maintenance for the 
legatees, described as infant orplians, & some of 


Administeatoes. 

them illegitimate. — ^H ill v. Hill (1814), 3 Ves. & 
B. 183 ; 35 E. R. 448. 

Annotation : — Refd. Raven v, Waite (1818), 1 Swan. 553. 

5280. .] — Testator gave legacies to 

iUegitimate children, provided they attained 
twenty-one ; with a bequest over, if they ^ed 
under that age ; & appointed trustees & guardians 
of the children, earnestly requesting tho^ trustees 
A; guardians to take care of the education of the 
children ; — Held : the children were entitled to 
interest on their legacies during their minority. — 
Mills v. Robarts (1830), 1 Russ. & M. 565 ; 
Taml. 470 ; 8 L. J. O. S. Oh. 141 ; 39 E. R. 213. 

5281. .] — Where a legacy is given to 

a natural child with direction to apply the interest 
for his maintenance, the interest is payable from 
the death of testator. — Dowling v. Tyreu^ (1831 ), 
2 Russ. A M. 343 ; 39 E. R. 426. 

Annotation : — Apia. Re Richards (1869), L. R. 8 Eq. 119. 

5282. Legacy to grandchild.] — Hiu^ v. 

Hill, No. 5279, ante. 

5283. .] — Devise of real estates to 

testator’s daughter for her life, with remainder to 
his two sons in fee ; & in case the daughter should 
lea^e any child or children living at her death, 
then he directed that the two sons or their heirs 
should pay to such child or children £200 equally 
between them, as they should severally attain the 
age of twenty-one & interest for the same, until the 
said legacy should become due, toward their 
maintenance A bringing up. The daughter left 
one child surviving her, wliich lived for several 
years, but died an infant, no interest having been 
paid on the legacy during its lifetime. On a bill, 
tiled by the father as personal representative of 
the child ; — Held : he was entitled to recover the 
interest on £200 from the death of the mother to 
the death of the child A the int/ei*est was a charge 
on the real estates. — H arris r. Finch (1824), 
M’Cne. 141 ; 148 E. R. 59. 

5284. Legacy to nephew.] -A testator 

dii'eeied his trustees, as soon as convenient after 
the decease of his wife, to raise; £10,000 for his 
nephew, an infant, A to invest it A apply the 
income towards his maintenance. Testator had 
previously given his wife an annuity of £1,000 a 
year, payable quarterly. The wife predeceased 
t-<*stator ; — Held : the infant was entitled to interest 
on his legacy from testator’s decease*. — Pickwick 
r. (iiBBKs (1839), 1 Beav. 271 ; 3 ,lur. 101 ; 48 
K. K. 944. 

Annotation : — Ezpld. St Distd. Ur Palfrecman, Public Trubtee 

r. Palfroeman, 11914] 1 Ch. 877. 

5285. Legacy to adopted children.] — A 

testator by his will bequeathed as foUows : “I 
give to A. together with her little girl L. A two 
little hoys F. A O. my adopted children, A for their 
joint maintenance, their mother A. having the care 
of bringing them up to the best of her i)ower till 
they arc able to do for themselves, £30 a year from 
the interest of my funded property in the Bank 
of England, to be paid the said mother half-yeai’ly, 
or os may best suit as her conduct deserves. 1 
al^ give £100 to each of the before-mentioned 
childi'en towards their education A instruction ; — 
Held : A. A her three children were entitled for 
their joint lives A for the lives A life of the survivors 
A survivor of them, to an annuity of £30 charged 
on testator’s funded property, A the three children 
were also entitled to a legacy of £100 each, with 
interest at £4 per cent, per annum from the day of 
testator’s death. — W ilson r. Maddison (1843), 
2 Y. A C. Ch. Oas. 372 ; 12 L. J. Oh. 420 ; 1 L. T. 
O. S. 336 ; 7 Jur. 672 ; 63 E. R. 164. 

AwnotaHons : — B«ld. Kerr r. 5Iiddleeez HoeplUl (1853), 3S 

L. J. Ch. 355 : Hedges e. Herpnr, Hedges «. BUok (1858), 

3 De G. A J. 139. 
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52S6. .] — Be Bicuards, No. 5271, anie. 

5287. l^gacy^to grand-nephew.] — Testatrix 

by her will devised & bequeathed the residue of her 
real & personal estate to trustees upon trust to 
sell & convert & out of the proceeds to pay certain 
pecuniary legacies, including a legacy of £200 to 
her grand-nephew C., & she diiected that the 
interest of males under her will should vest at 
twenty-one years & of females at that ago or 
ma^iage. Testatrix empowered her trustees at 
their discretion “ to apply the whole or any part 
of the share to which any beneficiary hereunder 
may bo contingently entitled in or towai*ds the 
advancement in life or otherwise for the benefit 
of such beneficiary whether male or female & 
whether under the age of twenty-one years or not.” 
Testatrix died in 1908. At the date of her will & 
the date of her death C. was an infant : — Held : 
interest was payable on the legacy from the death 
of testatrix Ac the trustees were entitled to apply 
the interest in or towards the maintenance of 0. 
during his infancy. — Re CUiUR chill, Hiscock r. 
liODDER, [1909J 2 Ch. 431 ; 79 L. J. Ch. 10 ; JOl 
L. T. 380 ; 53 Sol. Jo. 097. 

Annotation Distd. Rc West, Westbead r. Aspland, 1101 3 J 
Ob. 345. 

5288. Legacy to adult subject to obligation to 
maintain infants.] — A sum being bociuoathed on 
trust, to apply the interest towards the maintenance 
& support of F., 8t‘parated from lier Inisband, 
testator’s nephew, with separate allowance on 
condition of maintaining her children, Ac assisted 
by a voluntary annuity from testater dtiring liis 
life, Ac the maintenance Ac education of her children 
until the youngest sliould attein twenty-one, Ac 
after that event to F. so long as she rt'inained the 
wife or widow of her present husband, with a 
direction, in case of her de,ath or inarriagt^ lM‘fc»re 
that event, to the truste»e8, to take the childrtm 
under their can*, F. is not entitle<l to inU'rest from 
the death of te.stator, the exc<‘ptiori to the general 
rule, in case of leg/u‘ies by persons in loco parentUtf 
not extending in favour of an adult h-gatee, Ac 
the will expressly directing paym<?nt to certain 
annuitants within a 3 ’ear from testator’s death. — 
llAV'EN t\ Waite (1818), 1 Swan. 553 ; 1 Wils. 
tJh. 201 ; 30 F. B. .502. 

Annoifttions : — Folld. /?« Crane, Adams r. Crane. IIOOS] 1 

Cb. 37». Reid. Wall r. Wall (1847), 15 iifim. 513. 

5289. .] — A testator bequeathed the 

income of a trust legacy to his daughte?r-in-law 
during her widowhood, subject to tlui obligation 
of maintaining lier deceased husband’s children 
while minors At unmarried: — Held: the legacy 
did not carry interest from testator’s death. — 
Re Crane, Adams v. Crank, [1908] 1 Ch. 379 ; 
77 L. J. Ch. 212 ; 98 L. T. 314. 

Annotation .'—Distd. Re Ramsay, Tborpe v. Ramsay, (10171 

2 Cb. G4. 

5290. .j — A testator directed that the 

income of a trust legacy should so long as liis wife 
remained his widow paid to her until his children 
respectively attained the age of twenty-one years 
or, being daughters or a daughter, married under 
that age, to ^ wholly applied by his wife for the 
maintenance of herself Ac the maintenance of Ac 
education of his children, with a gift of three-fifths 
of the corpus of the legacy to his children at 
twenty-one or marriage, Ac of the remaining two- 
fifths of the corpus for his wife during widowhood 
with reversion to his children : — Held : the legacy 
carried interest from the death of testator. — 
Be Bamsay, Tuorpe v. Bamsay, [1917] 2 Ch. 84 ; 
86 L. J. Ch. 614 ; 117 L. T. 117. 

6291. PstHion for mjdnteiuuiee—Rsfmiies as to 
tatlMY’s aUllly lo malntatn Infant.] — In a case in 


which a legacy was given, in events which 
happened, to two infants, to bo paid to them at 
twenty-one, with a direction for maintenance out 
of the income during their respective minorities, 
At an ultimate limitation over in case they should 
both die under twonty-ono without issue, the ct., 
upon a petition for maintenance out of the income 
or the fund, refused to disnenso with the usual 
reference as to the father's ability te miuntain the 
infants. — I jUCknow r. Brown (1848), 12 Jur. 
1017. 

5292. Marriage of Infant before coming of age.) 

— Testator directed maintenance for his sons during 
minority. A:: for his daughter till twenty-one, or 
marriage, A: gave her a legacy, in t'ase she should 
attain twenty-one, payabh' at , Ac t-o carry interest 
from, that time. Having married at t*ighteen, 
she was allowed maintiuiance for the interval, 
until twenty-one. — C ^hamhers r. CU)LDWIn (1805), 
11 Vos. I ; cited in 111)01] 2 Ch. at p. 093; 32 
K. B. 987, L. C. 

Contd. Martin v. Martin b. II. t K(i. 

369 ; Jte Rrood (1K75), 21 W. R. 2U0 ; lie Ooertre (1877). 

5 Ch. D. 837. EmIA. lie Rowlby. OowHiy r. Huwlby, 

(1904) 2 Cb. 68r>. Reid. Cbinaok r. Jelliuo (1873), 22 W. R. 

344 ; Re Cotton (1875), 1 Cb. 1). 232. 

5293. .] When' a testat-or by his will 

provided for applii'ation of income for mainUmanco 
of beneficiaries who should be under the ago of 
twenty-one years, or, being feinali', Hiionld bo 
unmarried, iV for aci'unnilation of the surplus ; — 
Held: this claiisis did not sliow a ” contr/ii*y 
intention ” so as to exclude t he iiperation of 
Conveyancing Act , 1 881 (c. 4 1 ), s. 13, Sc accordingly 
the trusb'es )ia<i power under that M('ct. to ai>i>ly 
tlie ineoine for a daughter’s maintenance from the 
date, of marriage until «h<^ attained twenty-one. 
— Rr (JooiucH, <-o(U‘i:it r. (^ioper, (1913) I Oh. 
350 ; 82 L. J. C\u 222 ; 108 L. T. 293 ; 57 Hoi. Jo. 
389. 

Annotalitm Re Houltrr, Oj'Ital A Countb"* Bank v, 

liimltor, {1018)2 Ch. 40. 

it). PrnvWum in Will foe Mainlenanre. out of 
Another Fund, 

.SVr, ycncrallj/t Infants, 

5294. Whether Infant entitled to income during 
Infancy - Legacy payable at future day.] --When^ 
a father gives a legacy to a child payable at a 
future day, & makes an expri'SH provision for 
maintenanc e out of another fund, the legaf'.y shall 
not carry interest until the ihno of payrnemt. — 
WyncH e. Wyncii (1788), I CJox, Kq. (fas. 133; 20 
E. B. 1230. 

Ann/ftatUtne :--Fo\lA, Denovan v, Noedhain (1846), U Ijpav. 

164. COQSd. Re Rouhc'h EMLato (18.52). 0 Hare. 619. Retd. 

Re (Jconc«’M Kstato, Cuortfo v, Tiiruoll (1876). 25 W. R. 

182; May r. Potter (1877). 2.5 W. it. .507 ; /ie Moody, 

Woodrollo r. Moody, 1189.5) I Ch. 101 ; Re Rowlby, 

Rowlby V, Rowlby, (1004) 2 Ch. 68.5. 

6295. .] Donovan r. Needham, 

No. 4834, anie. 

5296. .1 -A bequest <»f a legacy, upon 

tmst to apply so much of the interest as tin? 
tnistercs should tliink proper in the maintenance of 
testator’s grandson until twenty-one ; Ac, ti^m his 
attaining tliat age, to pay the whole of the interest 
of the legacy to the grandson for his life ; At a 
direction that, after tlie decease of the grandson, 
the trustees were to stand pcifwessed of the legacy 
Alt interest, At all accumulations, in trust for the 
grandson’s children, with remainder, in default 
of such issue, over ; — Held : the provision fop the 
maintenance of the grandson during his minority, 
out of the interest of the legacy, showed that the 
interest was intended for him ; the legacy vested 
in interest, although not in enjo 3 rment, before the 
grandson attained twenty-one ; Ac the grandson 



466 


Executors and Administrators. 


Sect, — Legacies : Suh-seci, 14, D. (/>) Hu <fe iv>] 

was therefore entitled to the interest which accrued 
during Ids minority, & was not applied in his 
maintenance. 

A legatiy to a child carries interest on the ground 
of the presumed intention of the parent to fulfil 
his moral duty of providing for the maintenance of 
iiis child ; but, if he has discharged that duty by 
providing for the maintenance of the cliild out of 
another fund, the legacy does not nc^cessarily 
carry intcirest . — Ke Rouse’s Estate (1852), 9 
Hare, 049 ; 08 E. R. 073. 

Anmiaiion ;~Refd. May r. Potter (1877), 25 W. II. 507. 

5297. .] — Testator gave legacy without 

interest & directed the exor. to maintain the 
legatee, & put him out in the world. The exor. 
apprenticed the hjgateo as a veterinary surge^on, 
& exjjended considerable sums in i>reparing him 
& educating him for that i)rofe.sHion. On a claim 
being filed for the legacy : —Held : the exor. had 
no right to an inquiry as to the sum so j>aid. — 
Hawes v, Poktek ( 1852), 1 W. R. 178. 

5298. .) — Re M<k)1)y, Woodjiokkic r. 

Moody, No. 5273, ante. 

5299. ' Contingent legacy.]- Upon the 

gr(3und of an exjirciss maintenance otlit*!* indications 
of the, intention th(5 Lord (Ujancellor inclined to 
the o])inion, that the ruhj for interest upon a 
legacy, given by a [janmt to a child, till the time 
of i)aym(*nt was not ai)f)licable. — Mitciiej.l v. 
Howek (179(1), 3 Ves. 283 ; 30 E. R. 1012, li. C. 
AntMtation .-—Reid. Ue Wroed (1875), 24 W. U. 200. 

5300. .J — ]j,, an infant, was, under 

Ids father’s will, entithul to £0,000, if. A: as, & 
wlnui he should attain twenty-one. ’Fhe will 
contairn^d also a beepuist of £8,000 to the trustees, 
l»ayablo in the events which happened when L. 
attained twenty-one, tln^ income thereof to be 
paid to testator’s wife for life, or during widowhood, 
for her own use*. T(*stat.or Isupieathed the ultimate 
suri>lus of his riisiduary estate upcm trust- out of the 
ineome until L. should attain lifteeii, to jiermit 
test-a-tor’s wife t-(» receive such annual sum as might 
he sunicient for maintaining herself A: such of his 
children as should for the tiim? being be under 
twenty-one, &, subject thereto A: to an<»ther gift, 
he directed tin* annual income of the residue lo 
be accumulated till E. should attain twenty-one, 
Ai that the aggregate fund of residiuf A: accumula- 
tions should be in trust for all or such of his three 
sons, 11., E., A: J^., IIS should attain twenty-t»ne, 
when. A: as. At if they sliould iH»spectively attain 
twent y-one, At if more t han one, etpially as tenants 
in common ; ~ IJcld ; 1 4. was entit led to interest on 
the £0,000 by way of inaiiiU*nance, from the time 
when lie attained fifteen. — Mautin r. Makti.n 
(1800), L. R. 1 Eq. 309 ; citeil in (IDOIJ 2 Uh. at 
p. 093 ; 35 E. J. Uh. 281 ; 14 I4. T. 129 ; 14 W. H. 
121 . 

AntMtaliittm lie Howlby, Howlby r. Mowlby, 

lltf04 J 2 (Ui. 085. Retd. CuHHck v. Jollico (1873), 22 W. U, 

344 : Re llriHMl (1875), 24 W. 11. 200. 

5301. Effect of 23 6c 24 Viet., c. 146.] 

— Sect, 20 of above Act empowering trustees to 
apply towanls the maintenance of tui infant the 
income to whicli such infant may be entitled in 
ivapect of a legacy payable contingently on his 
attaining twenty -on<‘, does not apply to a case 
where the infant on attaining t went y-one would not 
bo entitled to interest on liis legtwy till the time of 
payment. A testator rdeclaietl that his personal 
t*8tate should b«^ held u(>on trust out of the annual 
produce to raise for every daughter who should be 
under age 6l unmarried tlie yearly sum of £50 for 
their uiaiutcuauce A^ educaUou k. to accumulate 


the surplus income as part of his residuary personal 
estate, & he bequeathed to each of his daughters 
a legacy of £4,000 if & when they should 
respeclively attain twenty -one or be married, & 
gave his residuary personal estate to his eldest 
son : — Held : the legacies to the daughters did 
not carry interest until the time of payment, Ai 
the ct. had no power under above sect, to apply 
any part of the income of the expectant legacies 
to the maintenance of the daughters. — Re George 
( 1877), 5 Ch. D. 837 ; 47 L. J. Ch. 118 ; 37 L. T. 
204; 2() W. R. ()5. 0. A. 

Annotations: — Confld. Re Judkln’s Trusts (1884), 25 Ch. 1). 

743 ; Re Dickson, Hill v. Grant (1885), 64 L. J. Ch. 510 ; 

Re Ilowlby, Bowlby v. Bowlby, (1904 J 2 Ch. 685. Apld. 

Re Stewart, Stewart t?. Bosanquet (1913), 57 Sol. Jo. 646. 

Refd. Re Moody, Woodrofle v. Moody. [1895] 1 Ch. 101 ; 

Re Abrahams, Abrahams v. Bendon, 11911] 1 Ch. 108 ; Rc 

Boulter, Capital & Counties Bank v. Boulter, 11918] 2 Ch. 

40. 

5302. ^ — Testator left a fund in 

trust for his grandson, absolutely, when he should 
attain twenty-five years, with a gift over if he 
should die without issue under that age. A: pro- 
vided that a sum “ not exceeding ” £200 per annum 
might be applied for his maintenance. On an 
application that sucli sum might be increased to 
£500 out of th(5 iriter(*st of the fund : — Held : 11h; 
presumption that the infant wa»s entitled to inU*rcst 
on the fund was rebutted. At testator having fixed 
a definityo sum for maintenance, the ct. would not 
exceed it. 

Where a testator is in loco parentis towards a 
legatee the rule is that where there is a gift of a 
legacy as a provision payable at a future time, it 
does not necessarily carry interest, but the ct. 
has refused to believe that the child W'as intended 
to starve in the interval. A: has given the child 
the income for maintenance, on the theory that 
the words “ payable at tw^enty-one ” w’ere used 
by U^st-ator in order t o fix the date of payment. A: 
not to make the l(‘gacy a contingent legacy in the 
ordinary sense of the word. In other w'ords 
where a legacy is given to a child to be paid at a 
future* date, th<? pr<*suniption is that the child is 
entitled to it in interest at once, although he cannot 
take it in enjoyment until that date. But this 
presumption is lebutted in eases like the present 
where testator lias givt*n maintenance out of 
another fund (Jesskl, M.R.).— May r. Poitek 
(1877), 25 W. R. 507. 

5303. ,] — A testator left specific 

legacies to his children on their attaining the age 
of twent y-one. He also left certain funds to 
trustees to be applied for their benefit. In a 
certain contingency, which had not happenc*d, this 
trust w’ould determine : — Held : so long as this 
trust- was in operation, there was in existence a 
fund other than the contingent legacy, w'hich 
precluded tin* infant from being entitled to the 
interest on that legacy as maintenance. — Rc 
5!iTEW’AKT, Stew’akt r. B08ANQUET (1913), 57 Sol. 
Jo. 04(5. 

5304. .] — Testatrix, by her will as 

alt-ered by a first codicil thereto, b^ueathed a 
legacy of £900 to her grand-niece A., if she should 
attain the age of tw^ent y-one years, but so that 
the trustees should be at liberty in their absolute 
discrt*tion to apply the wdiole or any portion of it 
in or towai*ds ller maintenance 6c cnlucation. 
Testatrix also by her will made provision for the 
luaiutenance A:- f^ucation of A. , out of other funds, 
A: by a fourth eiHiicil thereto she bequeathed to 
lier all the money standing to the credit of her 
current or deposit account 6c devised to her a 
freehold house. A. was an infant of the age of 
thirteen years : — UM : testatrix ha\dng tuado 
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provision for tlie iuaiiit<«nanco & education of A. 
out of other funds, the lep^acy of £900 only carried 
interest from the time when she attained the age 
of twenty-one years . — Re West, Westhkad r. 
Aspland, [1913] 2 Ch. 315 ; 82 L. J. Oh. 488 ; 
109 L. T. 39. 

5305. What amounts to provision for mainte- 
nance out of another fund.J—AV Abrahams, 
Abrahams r. Bendon, No. 5250, ante. 

iv. Hesiduary Uifia, 

See, generally, Infants. 

5306. Contingent gift -Whether infant entitled 
to income during infancy — Direction in will to 
accumulate interest during minority.] — ISlainti- 
nance allowed an infant out of the produce of tlie 
residue of personal estati*, bequeathed to him by 
his father, where tlie will directed the int<‘rest to 
accumulate, till he attained twenty-one ; A: if he 
died before, the whole given over, A. the will wius 
silent iis to maintenance. —Mole r. Mole (1758), 

1 Dick. 310 ; 21 K. B. 288. 

AtuMtaiioiui : —Consd. Turner r. Turner (1831). 1 Sim. 

•I3U. Refd. Jfc llowlliy, Howlhy r. Bowlby, [PJOl] (Ui. 
G8'>. 

5307. - Hesiduary bequt'st 
to a very large amount in fax our of infant grand- 
children, juiyable at twenly-one or inarriagts with 
Hurvivorsinp, the inten*.st to accumulate A: be paid 
xx'ith the capital ; A: in cas<^ of (he death of all 
bt*for(5 the time of i»ayment, over to their mother 
absolutely. The father’s income, though consider- 
able, bearing no proportion t/o the hu-tune be- 
queathed, A: there being several children, the ct.. 
directed maintenance, taking th<; constuit c»f the 
inotJier . — (’avkndish r. Merc EH (177b), 5 Vt's. 
195, n. ; 31 K. B. 5t3, L. 

AmutUUioHs : — Consd. (Jrt*onxvfll r. (irt'cnwell (ISUO), Wh. 
I'.M ; Errat r. HarUev (1H<I7), 11 V«h. 202; 'rurnur r. 
Turner (1831). 4 Slin. 130. Befd. Haley r. HuntilMtcr 
(1810). 1 MaUd. 27. ‘i ; lir Allan, lluvclock r. llavclnck 
(1881), 17 (’ll. 1). 807. 

5308. .J — Be.siduary beejuest in 

favour of infant grandchildren, payable at- twenty- 
one or marriage, or to the issue of thosii dead, with 
survivoi’ship A uecumulatioii till the tinn* of pay- 
ment, A a limitation over absolutely, in case of 
death of all without issue before that time. The 
father in consequence of hkpey, b(*ing wholly 
unabh^ to maintain his childien, mainti'nanci; i 
was directed by the ct., taking the consent of the ' 
persons, to wliom th»' jiropcrty xva.s given over. — 
Fendall V, Nash (1779), 5 Ves. 197, ii. ; 31 K. B. 
515, L. (\ 

AnruttalUftu* Dbid. Krrat r. Hurlrm' (1H07), 14 V'u». 202. 
JI.F. Tiirticr r. Tumor (1831), 4 .Sim. 430. Refd. lie 
AllaQ, Havelock r. Havelock (1881), .00 L. J. Ch. 778. 

5309. Application for Increase of 

maintenance directed by will.j — Testator devised 
his real A peisonal estates, to trusU^eK, in trust to 
pay certain annual sums for the tmuntenance of 
his" grandchildren, till they attained twenty-live, 

A t-o accumulate the surplus income of his estates, 
which W’as to form part of his residuary xiersorial 
estate ; A to divide the income of his estates 
amongst his grand child rem when they attained 
twenty-five, with benefit of survivorship on any 
of them dying under twenty-one, without leaving 
a child that should attain tw’enty-one ; A on the 
death of each of them heaving sttcii child, Uj convey 
the parent’s slian* to such child ; A he empowered 
his tru.stcH*s, afU*r ttie death of the father of his 
grande hiidiH^n, to convey, !<> his graudsoiis, 
absolutely, the shares of his estates, to which, under 
the previous trusts, they would be entitled for 
their lives. A iiotition, by one of the grandsons for 


an increase of the maintenance provided by 
testator, was dismissed, the disposition of iht^ 
property not being such as that tlie grand- 
children must, of necessity, take tlie xvhole fund. 
— Turner v. Turner (1831), 4 Sim. 430 ; 58 E. U. 
161. 

Annotation : — Apld. Caimiuffs r. Flower (1833), 7 Sim. 323. 

5310. .J - Tt‘8taU»r gave tin* 

resit! ue of his estate to trusU'es, upon trust out of 
the income to pay an annuity of £220 to his widow, 
A then to iiay to Ids daughter two yearly sums of 
£100 for tlui maintenance A education of Ium* 
infant son A daughter ivspeetively, by a former 
marriage, us ivgarded the son so long as lu* should 
be under twenty-live, A as regarded the daughter 
so long as she should be undt^r twenty-one or 
unmarried. The resiilue of the income was t-o h'* 
aecumulated during l-lu^ life of the widow, A on 
her death testator, aftiu* certain provisions for Ids 
son A daughter, direct i*d his t rustees pay £10,000 
to his daughter’s sou on Ids attaining twenty-five ; 
A to pay to lu'r daughter £10,000 on her attaining 
twenty-one, or marrying under that age, A in the 
<*v«*n(. of her dying before she should have 
attaineti twenty-one or married. tht‘ £10,000 was 
(.<» fall int-ii th<* residin’ ; A testator gave (he 
residue of the trust estate equally hi’tvveen his 
daughter A her two children. Upon a suiiinions 
taken out after testator’s death in the matter of 
A on behalf of the infants, with (he eonseiit of 
U’stat-or’s widow, who was sevent y-seven yeai’S of 
age, A of their luoUier A her seeond liushand, mo 
far as they w'ere able t-o consent, an <jrd<‘r W'UH 
made increasing the allowam’es for the maintenance 
A ediiention of tlu’ infant son A daughter by £150 
A £120 per annuni respectively, to he paid out of 
the iiK'ome of the estate A- the aceuniulatiotlH 
(hc’reof. Hut it was ordered that, the trusteeM 
should hold tlie interestH of the infants respectively 
under (-I’stat-or’s xvill as a Hcsnirit y for t he purpose 
of r(;couping to any p<*i*sou entitled thereto such 
siiiiiH of money as would he eiiuivalent to t he Hums 
which would liave arisen from such part of (he 
iricoiiie as shoidd he applied in payment of the 
increased allowance’s, in case the saiiK’, instead 
of having heeii so applied had heeii accumulated 
as directed by (he will. -Re (V>i,cjan (IHHJ), 19 
(di. Ih 305; 51 U. .1. ('ll. 180; 40 L. T. 152; 
30 VV. B. 200. 

AnnoUiiutn : —CODfd. Jte Tunnvr (1H84), 3.3 L. J. (Jb. ! 

5311. -- - Infants also devisees of 

freeholds.] -Testal/or, in 1S53, devised freeholds 
to truHUu!H, iijiori trust t-o pay the rents, afU’r s/itis- 
fying certain premiums A repairs, t-o A for the use 
of his grandson, <^, for life, A after his decrease, 
“ to A for the UHC’ of all A every the child or children 
of i)., e(|ually tin tenants in common, who siiould 
attain the age of twent y-one years being sons, or 
being daughB’rH, should attain that, age or marry 

A if but one such child, to him or her absoInUdy. 
Testator devised A iMMjueat-lied the rc’sidut; of his 
estat( 5 S to his trustees, upon trust to convert-, 
invest, A hold the same, A th<i accumulations 
thereof, upon similar trusts for Ids gpaiidchildnjii 
A their issue. He then <lir<!cted his trusses to 
apply a conipetimt paii. of the income of ihii inv(»st- 
rneiits for the niaint4*riance A educ^ation of such 
** grandchildren A their isHije ; ” A t-o iM;eumulate 
the residue, as in his will was mentioned. C. 
attained twenlv-one, A diisd in 1809 leaving thi-^fe 
citildnm, still infants:- Held: they wiue entitU'd 
to tiiainD;tiancc* out of the Interim rents A profits 
of the specifically devised freeholds. — BEST v, 
DONMAU. (1871), 49 U J. Ch. 160 ; 24 L. T. 217 ; 
19 W. U. 400. 
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Executobs and Administbatobs. 


Sed. 6. — Legacies: Svb-sed, 14, D. (6) iv, & E, I 
Sect. 6 ; sub-aect, 1, A.] 

5312. .] — Devise of residue to an 

infant payable at twenty-one, remainder over ; 
the infant died under age, the interest from the 
death of testator to that of the infant shall go to 
her rejiresentative, not to the remainderman. — 
(Jhaworth V. HoorER (1780), 1 Bro. C. G. 82 ; 
28 E. R. 900. 

5313. — ; — ,] — Residue bequeathed to 

infants, with survivorship among them in the 
(iverit of death under the ago of twenty-one. 
Maintenance, not being directed by the will, was 
not ordered by the ct. ; there being a limitation 
over upon the death of all under twenty-one to 
their sister ; having no other interest in that fund ; 
yioiigh a distinct legatee by the same will. 

The case, in which the ct. has given, maintenance 
has been, where, the fund being given to the 
children with survivorship among them, their 
interests. Si the chance of taking the whol(% as 
survivor, was equal ; Si no other person interested. 
— A’a; ju Kebule (1805), 11 Ves. 004 ; 02 E. R. 
1223, L. G. 

An^^iwm Tumor r. Turner (1831). 4 Sim. 430. 

Diltd. BoHt V. Boimiall (1871), 40 L. J. Oh. 160. 

5314. • — ~ .J — An allowance out of a 

residue, whicli was directed to bo accumulated, 
made for the support of a legatee, in the interval 
between tJie tiin(3 wdien the legatee attained his 
full age, Si the time fixed for the distribution of the 
accumulated fund. — M‘DKiiMO'rT v, Kealy (1820), 

3 Russ. 204, n. ; 4 L. J. O. 8. Gh. 102 ; 38 E. R. 
575, 

6315. ,] -Testator clcvised the residue 

of lus real Si i)er8onal estate to such of his children 
as should attain twenty-one, cir marry under that 
ago, with consent. All the childiHtn are entitled, 
although their interests are contingent, to liave 
allowances, out of the residue, for their mainte- 
nance during their ininoriti(!S. — B uow’N v. 
TEMPEHnEY (1827), 3 Rush. 203 ; 38 E. It. 575. 
Anmtatiun ReM. ]{c Goorgo (1877), 5 Ch. D. 837. 

5316. - — .] — l\j8tator directed the 

interest of his residue to be paid, to his wifi*, for 
the maintenance of herself Si her children, until 
the death of her fatlier, when it W'as to cease, Si 
(o be accumulated for the children, testator having 
understood that liis w’ife’s father had mad< 
tunple provision, by his will, for testator’s wih 
Si children Si testator directed his residue, vHt the 
accumulations, to be transferred to his children 
when the youngest attained twenty-one, witl 
benefit of survivoi’ship on their dying under 
twenty-one, Si without issue, but if having issue 
then the issue to take the deceased parent’s share 
with a bequest over iu case all the children died 
under twenty-one, Si without issue. Te8taU»r 
died in the hh^time of his wife’s father, who died 
sliortly afteiwards, without having made any 
provision for the wife or children. The ct, rt'fused 
to allow maintcnanco out of the residue, to 
testator's infant children, although the legatees 
over consented fo the application. — K ime 
Welfitt (1830), 3 Sim. 533 ; 67 E. R. 1098, 

;->Conid. MorUn v. Martin (1866), L. 11. 1 £q 

369. 

6317. Court not bound by direction 

in wiii as to amount.] — Testator gave his residuary 
estate to an infant, Si directed £00 a year to be 


allowed for his maintenance. The residue was of 
large amount Si the ct., from time to time, consider- 
ably increased the maintenance. — ^J ossblyn v. 
JossELYN (1837), 0 Sim. 63 ; 59 E. B. 281. 
Annotation : — Meiitd. Be Ck>lson’8 Trusts (1853), Kay, 133. 

6318. .] — Testator directed, that, in 

;he event of either of his daughters n\arrying, the 
mm of £6,000 should be settled upon each ; & 
no directed his trustees to set apart £6,000 for each 
of his daughters so marrying, on trusts for invest- 
ment, & to pay the income to the daughter’s 
separate use for her life ; Si after her death, on 
trust for such of her children as should attain the 
age of 21 ; & if no child should attain a vested 
interest in the legacy, it was to fall into the residue. 
One daughter did so marry, & died leaving a child : 
— H eld : the child was not entitled to maintenance 
out of the income of the £6,000 & until the child 
attained the age of tw^onty-one the income was to 
he treated as income of residue. — Fullerton v. 
Martin (1860), 1 Drew, & Sm. 31 ; 20 L. J. Ch. 
469 ; 1 L. T. 531 ; 0 Jur. N. S. 265 ; 8 W. R. 
289 ; 62 E. R. 290. 

AnnotaHone : — Consd. Be Hawkins. White r. White, [1916] 

2 Ch..570. Reid. Allhusen v. WhitteU (1867), 30 L. J. 

Ch. VAV, 

6319. Conveyancing Act, 1881 (c. 41), 

3. 43.] — Testatrix bequeathed “the residue of 
my money “ to an infant : — Held : the estate being 
cleared & the residue ascertained, the exor. would 
hold the residue in trust for the infant within the 
meaning of above sect., Si would be entitled to 
ajiply the income for the infant’s maintenance, 
education, or benelit, as provided by that sect. — 
lie Smith, IIbnderson-Roe v, ITitchinh (1889), 
42 Ch. D. 302 ; 58 L. J. Ch. 800 ; 01 J.. T. 363 ; 
37 W. R. 705. 

Annotations: — Apid. Jde Pondor, Ponder v. Ponder, J 1921) 

2Ch.59. Reich A.-O.v. Smith (1892), 66 L.T. 857. Mentd. 

Attenborough v. Solomon, 11913] A. C. 76. 

5320. .] — Testator gave his 

residuary estate to trustees in trust for sale, 
conversion. Si investment. Si out of the income of 
the investments to pay certain life annuities. Si 
subject thereto the fund was to be held upon trust 
for all Si every the present Si future-born children 
of his tw’o daughters respectively, except a specified 
son of one of them, who, whether in testator’s 
lifetime or after his deatli, being a son or sons, 
should have attained or should attain the age of 
twenty-one years, or, being a daughter or 
daughters, should have attained or should attain 
that ago or should have married or should marry : 
— Ueld : tlio whole surplus income belonged to 
those grandcliildren who had attained twenty-one 
at the time it accrued, & above sect, empowering 
trustees to apply for the maintenance of an infant 
the income of property held in trust for him 
contingently on attaining twenty-one, w’as not 
applicable to the case. — Be Jeffery, Burt r. 
Arnold. [1891] 1 Ch. 671 ; 60 L. J. Ch. 470 ; 64 
L. T. 022 ; 39 W. R. 234. 

Annotations : — Dbtd. Be Burton’s Will, Banks r. Heaven. 

(1892] 2 Ch. 38. DIM. Be Adams, Adams v. Adams, 

(1893) 1 Ch. 329. Overd. Be Holford, HoUord v. Hollord 

{1894] 3 Ch. 30. Retd. Be Humphreys, Hiunphreys r. 

Levett, [1893] 3 Ch. 1 ; Be AverlU, Salisbury v. Buckle, 

11898] 1 Ch. 523. 

5321. .] — Be Burton’s Wiix, 

Banks v. Heaven, No. 6247, ante, 

6322. .] — Testator bequeathed 

the residue of his person^ estate on trust to bo 


PART IV. SECT. 6, SUB-SECT. 14.-— 
O. (b) Iv. 

S818 1. CaniinoetU gift — WKelherinfant 
to inoome dnrinp in/cmev.) — 
Toitetor, afU*r srlving oertaln personal 
to his wife, devl^ng his limds 
to his two sous & his daughter, all 


minors, subject to a life estate to his 
wife, dlreoteil the residue of bis personal 
estate to be equally divided between 
his two sons on their attaining twenty- 
one: — Held: the two sons were entitled 
to the Interest on the resldiiary personal 
estate for tbelr maintenanoe during 


minority.— -Spark r. Pkrbin (1870), 17 
Or. 519.— CAN. 

a. Wketker mother of infants 

entitled to interest on reaidne — For 
maisUenastee of infante^y-^TesdnUix gave 
the residue of her estate to be divided 
amongst her four grandohlldfeii, all 
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Pakt IV. — ^Duties of Eepresentative. 


dmded amongst the children of T. H. Uving at 
testator s death who should attain the ase of 
twenty-one ye^i—Held: the eldest child on 
attammg twenty-one years took a vested interest 
in, & w^ entitled to receive, the income of a share 
only of ^e trust fund according to the number of 
the children then living; the trustees were 
authorised by above sect, to apply the income of 
M j shares for the maintenance of the infant 
children contingently entitled thereto.— i?c Hol- 
FORD, Holford r. Holpord, 118041 3 Ch. 30 • 

J ^2 W. K. 503 ; 

10 T. L. R. 490 ; 38 Sol. Jo. 512 ; 7 R. 301, C. A, 
;~Folld. /Jc Jeffery. Arnold v. Burt, H 89.51 2 
lir* yJJ’ rt® laux. Taylor v. Faux (1915), .59 8ol. 

Averill, S^sbury v. Buckle. (18981 i 
Nft’if?? Settlmt.. WilUams v. Williams. 

1 Ch 420^^* Stevens, Stevens v. Stevens, H9161 

5323. .] — Testator gave his 

residuary real «fc personal estate upon trust for all 
tV every the present & future-born children of his 
son & two daughters, who being sons should attain 
twenty-one, or being daughters should attain that 
ap or marry, in equal shares, & settled Ukj sliares 
of those born in his lifetime upon tlicm for life, 
with remainder to their childrt'n. Some of tin* 
beneficiaries had attained tw(;nty-one, others 
were infants ; & the class was (capable of increase 
by the birth of other members ; —//r/d t in 
accumulated income of tlie estat/C was divisibh‘ 
into as many shares as there w<*re members of the 
(dass in exist-ence, one such share was payabl<‘ 
to each adult member, & the slmrt* of each infant- 
member was applicable towards its mainteriitiiee 
under above sect . — Me Jkfficuy, Ahnoj.i) r. ilnuT, 
II805J 2 Ch. 577 ; 04 L. J. Cli. 830; 73 R. T. 
332 ; 44 VV. It. 01 ; 13 H. Sol. 

5324. .j— AV Adamh, VicnuiFu 

V. Haskins (1900). 51 Sol. Jo. 113. 

Aiinof/ition Apld. AV Pender, P(tuder v. Peuder, (1921J 
2 Ch. 69. 

See, now, TmsUe Act, 1925 (c. 20). s, 31. 

5325. .| — MaiiiUmance can be allowt^l 

for children ()ut of the incoim; of a shan; of residui* 
bequeathed in trust for such of them as sliall 
attain twenty-one or being daughtiirs, marry, 
until such time as the intl^^est of one of them be- 
comes vested. 

Semitic : — The whole income would belong to 
children who had attained a vi^sU'd interest, — 
Jic Adams, Adams v. Adams, (18931 1 Ch. ,329 ; 

02 L. J. Ch. 200 ; 08 L. T. 370 ; 41 VV. It. 329 ; 

37 Sol. .To, 131 ; 3 It. 222. 

AnnotoO'wu*. -Apprvd. lU lloWord, Holford r. Holford. 

(1 894] ;* Cb. 30. RMd. Re. Joffory, Arnold v. Burt, (1895J 
2 Ch. 677 , Rc Woodin, Woodin tJ. OliWH. 11895] 2 Ch. 309. 

5326. Gilt for Ufe— Whether infant entitled to 
Income during infancy — Conveyancing Act, 1881 
(c. 41), S. 43.]- /tc IX)NCi, IX>VF/3ROVE V. IX>NU. 
[1901J W. N. 100. 

See, now. Trustee Act, 1925 (c. 20), s. 31. 


E, Eepudiaiion of Legacy. 

5327. Effect of — On liability attaching to bequest.] 

— T^tator gave certain real estate &; some shares 
m a banking co. to his exors. in trust for an infant, 
but soon after testator^s death, the bank became 
insolvent, & its affairs were wound up, & in a suit, 
by the official manager a loi'ge debt was established 
as due from t>csta-U>r*s estate, in respect of tlie 
shari'S. The oxoi's. had assented to the bequest 
of the shares to the infant, received dividends 
Held .* the infant on coming of ago having 
repudiated the bequest of t-Iio sluiivs, wio debt in 
respect of them was not- to he. tlirown on the real 
estate devised to tlie infant, but- was to bo bornu 
by tlie residuary oaUite. -Moffktt i;. Rates 
(1857), 3 Sm. ct (J. 40S ; 20 L. J. (3i. 405: 28 
L. T. O. S. 352 ; 3 Jur. N. vS. 200 ; 5 W. U. 338 ; 
05 K. K. 710. • 

P- Oudfroy 

L^^J^Ch 71?^“’ Arttuii V. Wood (1871), 43 


Si:cT. O.-'DISTRIBirnON OF RESIDUE. 

See Administration of Kstates Acl, 1925 (c. 23), 
ss. 45~.52. 

SuB-SEOT. 1 . — Uesidfk AusoI.UTEI.Y I OsPOSED OF. 

A. ]yhal IteHUhuiry Gift com prises. 

Sec Wills Act, 1837 (c. 20), s. 25. 

5328. General rule.) — 'r(‘H(.am<udary appoint* 
in(*nt by a wife of 1^13,000 (>o her husband 
“ ab.s<»luiely,*' followed f Ims ; but it is my 
re(jues(, that, Jifter resiTving for his ow?i absolute 
use Ac ben<‘fit ” 1*2.000, part of that sum, A; 
applying ail the intiTest-, (d-c., arising from tlu' 
above wl th'd propert y bis own sole use A biundlt. 
during his lifci, be will make such disposit ion of tlie 
remainder by will, deed, or setthuni'nl, as he may 
deem most desirable to carry <iut my wishes, often 
expressed U) him by W(u*d.” Testatrix ha<l never 
expreHH(‘d t-o h«'r husbarni, by word or otberwdse, 
any intention or wish as to l-his disjioHition of the 
remainder; — Held: the property in <piest.ioti 
passed Ut the husband under a Hubsecnn'iit, heipjeHt 
t/o him in the will of “ all A singular otlier the 
U?st4itrix’s property,” notwithstanding the clear 
intention to except it from th<i <?arli<‘r a]>)>ointm(^nt 
in his favour. 

The ({uestion in such cases is, whether the 
property is except.<‘d in onler to Uike it away, 
under all circumstances A for all purposes, from 
tlie person to w'hom the n‘Ht is given, or wliether 
merely for the fmrposi* f»f giving it t-o some one fdse. 
— Rehnard r. MlNsmii.l. (18.59), John. 27fi ; 
28 L. J. Ch. 019 ; 5 Jur. N. S. 931 ; 79 K. K. 427. 

A nnoUiiionB Rr Bogot, Paton r. Onncnsl, (IMJMJ 

3 (Jti. 348. Mentd. 7'hoinaH r. .Ioikim (|HS2). 2 .lutiri. A 11. 
476; Irv'lnetj. Hiilllvari L. H. 8 E»|. «73 ; Nolilo r. 

VVIlloek (1873). 42 L. J. Ch. .321 ; Re Kyrv. Kyr« v. Kyro 
(1883). 40 L. r. 250. 


Ktill infaiiU, their shares to be padd 
them when the youngest should come 
of age. subject to oertaiii contingoncios 
in case any should die before that 
date. A question submitted for the 
advice of the ot. whether the exors. 
could pay some part of the residue or 
the interest thereon to the mother of 
the infants for their siipixiK Sc mainte* 
naooe: — Held: as it was not at all 
oertain that the infants named in the 
will would ultimately take. Sc as the 
next of kin, being infants, could not 
consent, no payment could lje made to 
the mother of the infants out of the 
lands in the hands of the exors . — Re 
RicaARoaox {1913), S3 O. W. li. 606 ; 
3 O. W. N. 1473 ; 5 D. L. It. 449.— 
CAN. 


PART IV. SECT. 6. SUB-SECT. 1.--A. 

b. Leyaaed Ugttrieti — <t nharr.B of rrst'- 
ttur.}-— V,, by will, gave bis T^ersonal. Sc 
a portion of bis real, estate, to trustees 
dinicting that they should convert 
tliem into money. Out of the fund so 
to be reolised he bequoathesi two 
legacies, among others, to pcrta>ns 
named in his will. Sc uttor other bequcMis 
directed that the residue of this fuiid. 
after payment of his debts Sc the 
legacies bequeathed, should be dividMl 
into twelve eoual p«>rtlons. Sc paid to 
persons named among whom were the 
ahove<inentiofied legatees Sc V.*s heir- 
at-law. The proceeds of the sale of 
V.'s personal estate, Sc of the portion 
of his real estate so directed to be sold, 
left a sttfpltis fund after payment of the 


I drbtH Sc legacies rreatisi In the will, 
with the exception of the two above- 
nicntioncMl legardes ; the perHons. who 
would have been entlilcMl to the latter, 
having died in the ilfeilrne of V. Sc 
their legacies having tlieret>y lapsed. 
Ouesl ions arose tut to the proper dlspcsd- 
tioii of tlnsse hmsed htgacies, os also ot 
the portions of the nsfidiiary fund to 
wbhdi those legaUse would have been 
entitled in cam they ha4l survived V. 
A referenee i<» the niast«*r having iieen 
directesj, he found by bis report titat 
the two lapsefl legacies ffirmed a port 
of the residuary fiiml tliat remained 
after payment of the liequests create 
by the will, composed of the real Sc 
personai estate dmseted to be sold in 
the proportion of the proceeds of the 
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Executors and Administrators. 


Seel, (t . — Disfrihution of reHidue: Sulj-secL 1, ^>1 

6329. .] — Where the will of testator con- 

tains a general residuary gift, then, in order to 
exclude from that gift a particular property 
belonging to testator, & not otherwise disposed 
of by the will, it is necessary to find a plain & 
unequivocal intention on the part of testator not 
to include that property in the residuary gift, 
even if it is his to dispose of. 

Testatrix, by mistake, recited in her will that 
kIhj had settled upon 13. a particular property, 
which, in fact, was still at lier disposition. The will 
contained other recitals & bequests of other pro- 
pcHics, Ac also a residuary bequest in favour of 
X. : — Held : the proxierty mentioned in the recital 
fiiissed und(;r the residuary gift to X . — lie Bagot, 
l^ATON V, OiiMKUOi), L1893J 3 Ch. 348 ; 62 B. .1. (Jh. 
1006 ; 60 L. T. 390 ; 37 Sol. ,lo. 730, (J. A. 
Anmttaliona Maber, AririRby v. Mabor (1896), 

12 T. L. 11. 207. Mentd. llounucll v. Duuninf?, 119021 
1 Ch. 612. 

Exclusion of general rule— Erroneous recltal.J — 

See No. 5329, ayilc. Nos. 5345, 5346, pout. 

5330. Lapsed legacies.] — Itesidue under paiii- 
eular circu instances will not take in lapsed legacies ; 
the n;sidia! being givtm as a small remainder of 
about £100 & the lapsed h^gacies amounting to 
£20,000. 

The rule, is that the residue takes in lapsed 
h'.gacies ; the rule as to r(ial tistates is othei’wise. 
But the r(*siduary legaUio must be a general legatee 
tvo take (everything that does not i)a88 by the will 
(Bojtij (Jamden, (/'.).— a. -(1. V. .Johnstone (1769), 
Ainb. 577 ; 27 K. U, 373, L. 0. 

AniwtuiionH : — Gonsd. Kanuin r. Applcforcl (1840), 6 My. & 
Cr. 60. Held, llrlduro v. Al»l»ot (1791), 3 Pro. C. C. 224 ; 
Pago V. LoaplngwoU (1812), 18 V^oh. 403 ; Illand v. Lamb 
(1820), 2 Jac. & W. 399 ; IloyH r. Morgan (1838), 9 sim. 
289 ; Walnman v. Fiold (1864), Kay, 6 07 ; Kilvlngton 
t\ Parker (1872), 21 W. 11. 121. 

6381. Legacy given out of share of residue.] 

- A testator having, by his will, directed his 
c^xors. to transfer £500, part of his residuary estnt-e, 
to N., & mad(^ a specillc disposition of tin* other 
jiart-s, Ac having afterwards drawn a pen through 
the name of N., A by a codicil declared that he 
razed lier name out of his will with liis own luind ; 
the £500 belongs, as undisposed of, to his next of 
kin.- Hkuymniikh r, Nouthc'ote (1S18), 1 Swan. 
566 ; 1 Wils. (3i. 218 ; 36 Ifl. K. 507. 

AmwUUiona : — Folld. Lloyd v. Lloyd (1841), 4 Houv. 231. 
Dhtd. Ue Parkor. StdihoiiHon r. Parker, 119011 1 Vh, 408. 
Refd. Kyro V. MarmPm (1839), 4 My. & (’r. 231 ; Urinm 
r. Pcrtwuo (1840), 6 Ilurc', 219 ; llodgHon r. Hoctlvo 
(1863), 1 Hem. 6c M. 376 ; lie Judkiu'H Trnuts (1884). 26 
Ch. 1>. 743. 

5332. — ■ — Effect of gift over.] IVstator 

^avo a shaivof residue to trust4*es upon the follow- 
ing trusts, viz. as to t.lu? sum of £1,500 part thereof, 
the sum of £2,250 to be held in trust for each of two 
])ei*8on8 A. A B. who should attain the age of 
twonty-oiic, A, lus U) tin* remaining part of the 


share, in trust for such of four persons, A., B., C., 
A 1)., who should attain the age of twenty-one, 
with a gift over of the share in default of such 
persons. The residuary legacy to A. having 
lapsed by his death under twenty-one, A the 
remaining beneficiaries having attained that age ; 
— Held : having regard to the gift over, which 
being intended to operate on the share as a whole 
was inconsistent with any partial failure of the 
trusts thereof, the gift of the remaining part of 
the share carried the lapsed residuary legacy to the 
remaining beneficiaries. — lie Parkeh, Stephenson 
V. Parker, [1901] 1 Oh. 408 ; 70 L. J. Ch. 170 ; 84 
L. T. 116 ; 49 W. K. 215 ; 45 Sol. Jo. 219. 

5333. .] — A wife having power to appoint 

£1,000 to any of her kin ; A, for want of appoint- 
ment, to go according to the statute, appoints it 
by will to her nephew, upon condition ” that he 
paid his mother an annuity of £100. She then 
bciqueathed to her niece S. all the rest A residue of 
what she had power to dispose of. The nephew 
dying in her lifetime, the appointment as to him 
was void, but not so as to the annuitant A the 
remainder was held to pass by the above residuary 
bequest. — Oke v. Heath (1748), 1 Ves. Sen. 135 ; 
27 K. K. 940, L. O. 

Annfikttiona : — Conid. Bernard v. Miiinbull (18.59), John. 
276 ; lie Meredith’s Trusts (1876), 3 Ch. D. 757. Refd. 
Marlborough v. Godolphiu (1750), 2 Ves. Sen. 61 ; Kasum 
V. Apploford (1840), 5 My. & Cr. 56 ; lie Harries* Trust 
(1859), John. 199 ; lie Marten, Shaw v. Marten, [1902] 
1 Oh. 314. Mentd. Taylor v, George (1814), 2 Ves. & B. 
378 ; Cowper v, Mantell (1856), 22 Beav. 223 ; 7te Moses, 
Beddiugton V. Bcddlngton, [1902J 1 Ch. 100. 

5334. .] — Power to appoint among nephews 

A nieces does not extend to great nephews, etc., 
A if part bii appoinU^d not pursuant to the power, 
the money so ajipointed lapses into, A passes under, 
tlie appointment of the residue which was pro- 
perly appointed. — Falkneh r. Butler (1765), 
Amb. 514 ; 27 K. U. 332. 

ArnMtatitms : — Apld. Hr Harries* Trust (1859), John. 199. 
Refd. Easuin r. Appleford (1840), 5 My. A Cr. 56 : Carter 
r. Taggart (1848), 16 Sim. 423 ; Lakhi r. Lakin (1865), 
34 Bouv. 443 ; Hr Meredith’s Trusts (1876), 3 Ch. D. 757 ; 
Champney v. Davy (1879), 11 Ch. D. 949. 

5335. .] — Testator directed that in case of 

one of his daughters having no child, his trustees 
sliould stand ]»os8css(hI of a sum of £3,000 A tlie 
st^ck upon which it sliould be invested, including 
the accumulations of the surplus dividends which 
should not liave bcum applied in manner in the 
will mentioned, during the daughter's minority, 
upon sucli trusts as the daughter should by wUl 
appoint, A in default of appointment or in case 
of appointuumt, as to such parts of the £3,000 as 
should not be elTcctually comprised therein, or 
wheivof the trusts to be thereby limited should 
either never take effect, or should determine, upon 
the trusts by his will declared of his own residuary 
estate. The daughter, having no child, by her 
will, after i*eciting that the £3,000 A the accumu- 


perHuiialty ta that of the OHtate : that 
the lupMi'd sharoH in tho rosiiluary 
CMtate, to which t.he abovo-iiieutiuiuHl 
two logatoen would Imve hern entitled 
in ott»e they had surviveil V., were to be 
divided between the heir-at-law of 
A bin other next-of-kin. in the propor- 
tion that the r«Hildno of the perKonul 
esUto boil'' to t hat of the rtal estate ; 
that tlie two lapsed legneit^ fiiriiied 
part of the la'tieral rc^Hitliie of t he f uml 
<M)m]Hisod of t he real A pers<mal estate. 
A wert' divisible among the surviving 
residuary leguUn's in the >\iU naiiuHl. 
Exceptions were taken by the heir-at- 
law, that the MasU*r shuiild have found 
that the lapsetl legacies foriiied tiortion 
of V.*8 real estate aa to which ho died 
intestaUf, A as such should in) to the 
heirs-utdaw in equal proporUous ; A 


that, the same rule should be upplietl 
to the lapsed shares of the residuary 
estate^ Jf/cld ; tho execotious must 
be overruled. — O’K elly r. Chamheu- 
LAl.N (1855). 7 Ir. Jur. 310.— IR. 

0. Part of fw%d jnsg/able to 

ttamrd prraona in equal sharra. \ — When 
u legacy is given to a plurality of 
MTsoiiN, named orsultlcieiiUy desoriUHl 
or identification. ** equally among 
them ” tir “ in equal shaivs ’* or ** share 
A share alike,” or in any other language 
of the same import, there is (in the 
Rbseiiee of the expressions by the 
testator import iug a contrary iutentiuu ) 
no room for aei*nq.iou in the event of 
the t>re-deoease of one or mure of the 
legateiai, A this whether the gift is in 
liferent or in fee to the whole equally, 
or whether the subject of the gift be 


n-sidue or a sum of fixed amount, 
or corporal movables. — Taxton’s 
Trustees r. Cowie (^1886), 13 11. (C’t. of 
Scss.) 1191 ; 23 Sc. L. It. 830.— SCOT, 

d. Part of fund held in life- 

rrot.] — Truster diroctod his trustees 
to hold the residue of his estate for 
l>eho<if of his whole children equally in 
UfeitMit for their liferent alimentary 
allenurly, A for l»ehtHif of their 
resiM'cUvt* issue in fee ; dt-claring that 
the issue of any of his children who 
might die shomd succsced always to 
the share the liferent of which is hereby 
provided to their parent : — Hrld : the 
share llfereuted by a child who die<l 
without issue did not aocresoe to tbt* 
other shares, but fell to be dealt with 
as intestate succession of testator. — 
Wiuto.N’s Tbvsteem C. WlLBOg*a 
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Part TV. — ^Ditties? of Representative. 


Latcd dividends had been blended with funds to 
which she was absolutely entitled in a sum of 
£6,700 consols, standing in the names of trustees, 
proceeded, in express execution of the power, to 
direct that the £3,000 & the stock upon which that 
sum or the surplus dividends should have been 
invested, should be transferred to certain trustees 
named in her will, upon trust, as to £2,700 consols, 
for her mother, &, as to £250 consols, for another 
person, &, as to the residue, upon the trusts after 
declared of her residuary estate. Siie then pro- 
ceeded to give what she described as ** all the 
residue of my stock in the public funds, & all my 
monies, & securities for money, &> all the residue 
of my estate & effects,’* to the same trustees, upon 
trust to convert & to invest in the funds sucli part 
as should not already be so invested, & to stand 
possessed of all such funds, & also of the rt'sidue 
of the said trust funds which should remain after 
paying & satisfying the several legacies of stock 
before directed to be paid or transferred thereout 
to her mother & the other person referred to, upon 
certain trusts which she proceeded to declai*e. 
The mother died in the daughtt^r’s lifetime : — 
Held : the £2,700 consols was not well appointed, 
Ac it was subject to the trusts declared by t<?stat«>r 
of liis residuary estate. 

The general rule that a residuary clause passes 
a lapsed legacy is because the residuary clauses 
is understood to be inttmded to embrace every- 
thing not otherwise elTectually given ; because 
testator is supposed to giv<» it away from the 
residuary legatee only for tlie sake of the particular 
legatee; so that, upon failure of the paHicular 
intent the ct. gives effect to the gc*neral intemt. 
^Vhen, therefore, from the construction of the* will, 
the presumption in favour of such general inbuit 
is negatived, the rule does not afiply, A: tin* lapsed 
bequest is undispostjd of (liOiin Oo'itkniiam, tJ.). — 
Kasum r. ApX’LEFOKD (1810), 5 My. Ac (’r. 56; 
10 L. J. Ch. 81 ; 4 Jur. 981 ; 41 E. H. 292, L. V, 
Annt}tation8 :—C0UMd, Lefevre t*. Krooland (1857), 21 Houv. 
403 ; Bernard v. Minnhull (1850), Jolin. 270. Diltd. 
Jie HarrlcH’ Triwt (1850), John. lUO. Comd. Hrlckeiideu 
r. Williams (1809). L. 1C. 7 Kq. 310; Jfr Van , JIuicuii. 
Sperlin*? r. ItiKjhfurt (1880), Ifi (3i. I). 18. [if 

Klon, Thomas v. MoKochnie (1893), 08 L. T. 810. Retd. 
Jie JoatfrciHon’s Trusts (1800), L. It. 2 Kq. 270 ; Swelo 
r. Tiiidal (1874), 31 L. T. 223 ; CUampney r. Puvy (1879), 

] 1 Ch. D. 949 ; lie Currie, Bjorkman r. kimherJey (1888), 
30 W. Jt. 752 ; Jie Baaot, Patou r. Ormerod, 1 1893] 3 
Ch. 348 ; Jie Cruddas, Jie Smith, Cruddas r. Hmith (1900), 
09 L. J. C'h. 355. Mentd. Tatham v. iJrummond (1804), 
2 Uein. & M. 262. 

5336. .] — Testatrix liaving a general power 

of appointment over a sum of stock under the will 
of 8., appointed the stock to her sons, Jos(*ph At 
.lohn & her other cliildren, equally : At she left any 
other sum of money or projierty U) which she then 
was or might thereafter Ixjcome entith^d under the 
vrili of 8., to be divided amongst such of her 
children as miglit be living at her death : At she 
constituted .losepb her residuary legatc?e. John 


died before her \-^Held : .Toaeph was entitled to 
the share of the stock intenaod for .Tohn . — Re 
Spooneu’8 Tiutst. Kx ji. Moitiutz (1S;*)1), 2 Sim. 
N. S. 121) ; 21 Ji. J. Oh. 151 ; 18 1.. T. O. S. 209; 
61 K. K. 289. 

Annolatuma : — Apld. lie Klon, ThnmaN r. McK<K*hnie (1893), 
68 L. T. 810, Retd. Bush r. <U)\vaa (1803), 9 L. T. 161. 
Mentd. Oalo r. llalo (1856). 21 Boav. 349 ; HaxTthorn r. 
Shodden (18.56). 3 Sm. & C3. 293 ; Jie Mosoh. Boddlnfftou 
V, Beddingrtou (1901). 85 L. T. 596. 

5337 . .J — WheiH' a dellnito fund is subject 

to a power of appointment by will, At, by a will 
purporting to be made in t'xercise of the power, 
one sum, part of the fund, is apfiointed t-o one 
pei*son. A: another sum, other part of it, Ui anot her ; 
A: “all the ivst,” or “ all tlie n*maiiider,“ of tie* 
fund to a third ; t he t hird appoinb'c cannot' claim 
a shaiv which may lapse in consequence of tly' 
death of either of the fornuM* appointees in t4ie 
lifetime of the testator. 

But if then* is upon the will a plain indication 
of an inU*ntion U) appoint tlu' whole that may 
remain strict ly in the shape of r(*sidne, or t4> appoint' 
tlie entire fund charged only with the sums speeilled 
in the prt‘C(‘(ling appointtn(*nts, then t he residuary 
clause will he nuiti as an appoint inent', not of tin* 
mere balance of the fund after the sums so pn*- 
viously a])point(*d have h»*en deduete<i from it. 
but of tlu* t‘ntire fund subjeet l-o t-ht* preceding 
appointments, the ct. acting upon the manifest 
intention of t(*stat4)r U) dispoMe of t he entire fund 
over which ht* has a power of appoint.m(*nt. 

Appoint rn(*ut' by will of “ t he r<*Hidiie K n»- 
mainder (»f tla^ wiid moneys,” meaning th«*rehy 
the BuniH H«*curi*d by certain policies of assurance 
At all bonuses A: oth<‘r sums of money which liad 
accrued or should accrue by virtue of the same, 
“ aft<*r payiiH‘nt of ” certain Munis snctcided in 
pnn'iouH appointments e(»ntained in the will : - 
Held : upon the whole of the will, t4) pass a suin 
which had lapH4*d by reason of tbe ileatli of an 
appointee in t la^ lifetime of b'stator. /»V Haiuiikh’ 
Tiuiht (1859), .lohn. 199 ; 79 E. R. 395. 

A nnoiationa Apia, HwetAS v. Tlndiil (1874), 31 1 j, T. 223* 

Raid. Tuttmii) v. Dnimuiond (1804). 2 Horn. Ac. M. 202 • 
Lakin v. Lakin (1805), 34 Bmv. 443; Jie MeredltlVs 
TniHis (1870), 3 (Jh. 1). 757 ; (.’harruMiey r. Davy (1879), 
11 Ch. D. 949 ; Jit C'urrlo, BJorkriiun r. Klmh«rl«y (1888), 
30 VV. It. 752. 

6338. .] By a settlement of 1835, £16,900 

was veHt<‘d in truHt<*eH, up<»n trust for A. for life ; 
At, aft<*r her dec<*aH<s up<»n trust for her chiiilren 
as she should appoint. 

By a H<d'tleinent of 1817, £5,999 (Consols was 
vested in irusU^es, upon trust for A. f<»r life ; 
At, after her deceiiH<*, upon trust for her childrtui 
or grandchildrcm, such grandchildren to he horn 
in her lifetimi*, os she should appoint. 

A. by her will, afUtr referring gf*nerally tf» thesi* 
settlements, ai)pointe(l “ all such real <»r pers(jn/i! 
estait; lis slie should have power t<» apjioint or 
otherwiwj dispose of ” hi truHt<!<*H, upon trust 


Trustkbs (1894). 22 H. (Ct. of Seas.) 
02 ; 32 9c. L. K. 54.— SCOT. 

•. .] — TniHter directed his 

iruMteea to hold the whole residue 
of bis oatatc for behoof of bis three 
daiighterB A.. B. R C. It the HunrivorH 
Si aanrivor of them equally, for their 
liferent use allenarly Ac their imue In 
fee, A declared that in the event of any 
of his daughters predeceasing him 
leaving Isaue. such issue should suooeed 
to the share of his means A estate that 
their parent would have been entitled 
to had she survived, A that no right of 
fees should vest in any one taking 
benefit under those presents until they 
h^ reached majority : — J/eid : the 
share liferenied by a daughter who 
survived testator A died without issue 
did not accrosce to the other shares. 


hut fell Ui be divideil as at the date of 
her death as intestate esiaict of iestaU>r. 
— H UNTKR’H TH(7HTKItff V. lIUN N ( 1 904 I. 
6 V. (Ct. of Hess.) 318 ; 41 L. U. 
251 ; 11 H. L. T. 647.— SCOT. 

f. Specific bequeM of morigage — 
Mortgage money called in — dr invested 
in land .] — Testatrix by her will, after 
giving to her two sons a certain mtge., 
A after sundry other specific T 
directed that the haJauoe of , 
property, consisting of notes A other 
securities for money, should lie given 
to her two sons, A that if there wert^ 
any effects possessed by her, at the Utrie 
of her decease, that the same should 
be divided equally in value among her 
grandchlidrefi share A sharti alike. 
Testatrix had no real estate at the date 
of the wilt, hut she afU*rwards in her 


1 llfetlifie tjollecaed the iitoney duo on the 
i nitgi*.. A Invested it A cither funds In 
' the pim;h/ise of land of whicih sho died 
sc'ised : —Held: the grandehlldren were 
entitled to the lands, as well ns to the 
personal estate, of which t4fstatrlx 
died seised A possessed not spcHiifically 
disposed of by the will.— Hammiu. v. 
Hammiix(I 8H1), 9 O. 11. 5:i0.-CAH. 

g. J^roteried wAicy numey.) — Tes* 
tator by his will liequeathed certain 
Hpccinc A general legacies, but there 
, was no nsdduary liecjuest. Part of 
the proficrty left by ‘ ' * * 

' fxilic^y of ifisiiranre on his life for a sum 
within the amount prot4^cd by Life* 
Assurance PolIcb*s Act, 1884, s. 33, A 
as to which his will e«intalned no specific 
dinietions wlttifn the meaning of that 
se<*t-. ; “ HrM : such policy inouey 
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Executors and Administrators. 


Sect, 6. — Dislrlbution of residue: Sub-sed, 1, A, 
dcB,] 

to sell, &, out of the proceeds of sale to invest a 
sum of £3,500, & to pay the income thereof 
I/O her daughter B. for life, &, after her death, for 
her children as therein mentioned : & “ as to the 
residue of the proceeds of the said sale ” she devised 
Hl bequeathed the same to C. 

At the death of A., her daughter B. was un- 
married : — Held : subject to B.’s life interest, 
the £3,600 remained unappointed, did not pass 
to i). under the residuary gift. — SWETE v, Tindal 
(1874), 31 L. T. 223. 

5339. .] — Testatrix gave to H. all her 

personal property except a certain wharf which 
she bequeathed to other persons charged with 
cmiain debts & annuities. The bequest of the 
wharf failed for remoteness : — Held : the wharf 
fell into the residue & belonged to 11 . — Re Blight, 
Blight i\ JIautnoll (1883), 23 (Jh. D. 218; 52 
J.. .1. Oil. 072 ; 48 B. T. 513 ; 31 W. 11. 535, C. A. 

AnrujlatioTiH : —Avid, lie Hajrot. Paton v. Orniorod, (1893] 

3 (Jh. 348. DlStd. lie Fraser, Lowther v. Fraser, [1904] 

1 Ch. 72«. 

5340. “ By a s(ittlement a gcmeral power 

of ayipointmerit over certain stocks, funds, & 
securities was given to K., & it was provided 
that in default of appointment the- settled property 
should go io tlie next of kin of E. By his will, 
dated in 1800, h]., after making an appointment 
of part of th(‘ property, appointed the residue to 
.1 . A B. upon trust to (convert & jiay certain legacies, 
At to pay the ultimate^ residue to T., if she should 
be living at- the death of ()., At he constituted S. his 
resitluary l<*gaioe. survived E., but predeceased 
0 . . — Held : S., the rtisiduary legatee, was entitled 
to the ultimat'O residiK* of the settled property.— 
Elen, Thom ah v, MoKEniNiE (1893), 08 L. T. 810. 
A nnotaiion : — Reid. lie AiidrevvH, Public Trustee e. Vlurent 

(1922), 0(1 Sol. Ju. 284. 

5341. Lapse of gilt of residue.] -Where a gift of 
a i>ortioii of a residue fails, it belongs to the next 
of kin. At not to the oUhm* residuary legatccjs. 

Where tc^statrix gave one-third of the ix^sidue to 
A., At auotlK'i’ one-third to B., At as to the other 
one-third t.h<;reof, gave £500 1 k» (\, At the remainder 
thereof to D., At (\ died in the lifc'time of U*sta- 
Irix : — Held : t he £500 h(dong(*d to the next of 
kin, tis uudispoH<*d of.- Lloyd r. Jd.oYD (1841), 
4 Beav. 231 ; 10 L. ,1. (3i. 327 ; 5 .liir. 073 ; 19 
E. U, 328. 

.<4 nnotoHotM .*—Distd. lie .liidkin’H TruBta (1884), 2:1 Ch. 1>. 

743. Reid. Gii'fu r. Pertweo (184ti), :> llart\ 249. 

5342. - - .J Tostattir gave his i*(»al At personal 

estate- t-o his exoi^s., upon trust, aft<‘r conversion 
At payment thereout of his debts, funeral A 
tc^stameutary expenses At legacies, to stand 
possessed of the residue, At divide the same into 
ten equal parta or shain^s, which he bequeathed to 
ten persons named in his will, At he declared that 
if the net residue of his pi\)iJert/y, after pa>Tnent of 


the debts, etc., should exceed £10,000 then 
£10,000 only should be applicable to the said 
truste, £1,000 to each share ; & in that case 
testator gave the residue of his said property 
beyond the sum of £10,000 to his nephews & 
nieces in equal shares. The net residue after the 
payment of debts, etc., exceeded £10,000. One of 
the tenth shares of the £10,000 lapsed by the 
death, in testator’s lifetime, of one of the ten 
legatees ; — Held : the lapsed share of £1,000 did 
not pass as residue to the nephew So nieces, but was 
undisposed of. — G reen v, Pertwee (1846), 5 
Hare, 249 ; 15 L. .T. Oh. 372 ; 7 L. T. O. S. 405 ; 10 
Jur. 538 ; 07 E. R. 905. 

5343. .] — By her will, testatrix gave her 

residue to R. Ac nine others as tenants in common, 
but if K. died, she gave £300, part of the residue, 
to his cliildren. R. died, So testatrix made a 
codicil giving his children £500 out of his share of 
the residue, k she confirmed her will, except as to 
any legacy which had lapsed by reason of the 
death of the legatees : — Held : there was an 
intestacy as to one-tenth of the residue beyond the 
£500.— /fe Wood’s Will (1861), 29 Beav. 236 ; 54 
E. R. 617. 

^naola^ion Distd. Sykes v, Sykes (1868), 3 Ob. App. 301. 

5344. Legacy void for perpetuity.] — A testator, 
by his will, gave to A. a sum of £1,000 in tiust to 
invest So accumulate, So pay the accumulated fund 
Uy any son he might have named John who should 
attain twenty-two years of age. So if the first sou 
he should have So call John should die before 
twenty -two, then to the next son called John, So 
if no son called John should attain twenty-two 
years, then A. was to retain the £1,000 for his own 
use. Testator then declared that his residuary 
estate should be divided among his pecuniary So 
^articular legatees in proportion to the particular 
egacies. A. claimed to retain the £1,000 on th(! 
gi’ound that the legacy was void as being too 
remote ; So the residuary legatees claimed it 
according to their shares of the residue ; — Held : 
(1) the legacy was void, as given upon a trust 
which might continue for more than a life in being 
So twenty-one years ; (2) the i*e8iduary legatees 
were entitled, A: not A. — Joy r. Asfunwall (1854), 
23 L. T. (). S. 206. 

See, generally. Perpetuities. 

5345. Omission to dispose of part of estate — 
Erroneous recital.]— A. bequeathed all his real So 
personal estate to E. but he stated that on his 
dentil his father’s property would under his father’s 
will devolve on his nephews. This was not the 
fact fur it formed jiart of A.’s estate ; — Held : the 
father’s pmperty did not pass under A.’s will. — 
Ciiicun^r r. Perry (1850), 23 Beav. 275 ; 28 
L. T. O. S. 115 ; 2 Jur. N. S. 1157 ; 5 W. R. 15 ; 
53 K. H. 108. 

vl ; — Consd. Bernard v, Minsbull (1859), John. 

276. FoUd. Harris v. Harris (1869), 17 W. H. 790; 

Hawks r. Lonffiidffe (1873), 29 L. T. 449. JgJf, Re 

Boaot, l*aton r. Ormerod, UB93] 3 Ch. 348. 


would not pass under a ffiuioral beqjiost 
t»f tlic reslcluo. — Hknukhsun v. Hkn- 
DKKMON (1896), 15 N. Z. L. R. 239.— 
N.Z. 

h. DebUt exceeding t*eTiumal 

e$Uile di* policy monrt/.] — Testator died 
loavlnir a policy on his 11 fo & a small 
amount of other porsonal property, & 
debts which, if payable out of the policy 
moneys, wore more than sufilciont to 
absorb the whole estate. The material 
parts of his will were as foUovrs : ** After 
payuHuit of an my just debts, funeral 
Ac testamentary exiMmses 1 aivo, devise 
Ac beQueathunto T.tbe fum of £80 also 
to P. all books belonging to me A: to 
IL my watch chain It to H. all my 
clothing, boxes, letters Ac other per* 


soual effects & as to the residue A: 
remainder of all my ival & ]>erBonal 
estate I give, derise A: bequeath same 
unto C .*’ : — Reid : the prefatory words 
amounted to no more than a more 
general direction by testator that Ids 
debts should bo paid out of such part 
of his projK»rty as should be by law 
applicable for that purpose, 4k in any 
case they did not apply to the idft of 
Uie residue ; 4k CL was, by virtue of 
Ufe Assurance PoHolcs Act, 1884, b. S3, 
entitled to the policy moneys as part 
of the residue free from any liability 
for the debts. — Oookbon v, PKnuatiN 
(1898), 17 N. Z. L. U. 60.— N.Z. 

k. lM$ed life inleeext — Bmeficiary 
repudiating aetflement made hy will,] 


— Testator directed his trustees to pay 
the interest on a heritable bond for 
£8,000 to bis wife during her life 8i 
at her death to pay over the sum to 
certain special legatees: he also made 
other provisions in favour of certain 
residuary legatees. After his death his 
widow repudiated the settlement Ac 
claimed her legal provisions, whereby 
she lost right to two-thirds of the 
interest during her life : — Reid : 

(1 ) such lapsed Interest did not accrue 
to the special legatees, as they would 
receive the whole legacy desiguted to 
them, when they should get payment 
of the 89.000 after the wldowV death, 

(2) it a4x;nied to the residuary legatees, 
being the parties whose legacy, as 
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Part IV. — ^Duties op Representative. 


5846« .] — The wife of A., being 

entitled in fee, devised to him the B. property. 
A., under a wrong impression that his wife had no 
power of testamentary disposition, made his 
will containing this clause : “ & I am wisliful 
here to observe that my son B., as heir-at-law of 
his mother will inherit the B. property, & is there- 
fore further provided for.” A. then devised his 
residuary estate to other persons : — Held : A. 
had died intestate as to the B. property, notwith- 
standing the residuary devise. — Hawks r. Long- 
BIDOE (1873), 29 L. T. 449. 

Annotation: — donsd. lie Bagot. Paton v. Orzuerod, [1893] 

3 Ch. 348. 

5347. .] — Re Bagot, Paton r. 

Okmerod, No. 5329, ante. 

5348. .] — A testator, having been 

compelled to perform a contract for the purchase 
of certain realty, stated in Ids will that the pro- 
perty had never been his & directed his exors. 
not to receive the deeds relating to, or take 
possession of, the property in any shape or form 
whatever. The will contained a complete resi- 
duary disposition, clear in all other respects : — 
Held : there was not in the will any indication 
of an intention to exclude the purchased property 
from the operation of the residuary disposition. — 
Jle Mabeh, Aiimsby v. Mabeu (1890), 12 T. L. It. 
207. 

5349. Money due under policy — Provision 

for distribution in ruies of insurance society.] — 

Testator in his will made nt) reference to a policy 
on his life or the moneys thereby insured : — Held : 
the moneys did not pass under a general residuary 
bequest in the will, hut wen? distributable in 
accordance with the rules of the insurance society, 
which provided for ca.ses whei'e the assur<.*d had 
made no disposition of the policy moneys.- * 
Re Daviks, Davies v, Davie.s, [1892] 3 (Jh. «3 ; 
(51 L. .1. Ch. 595; (57 J.. T. 5IS; 41 W. It. 13; 
8 T. lu It. (573 ; 3(5 Sol. Jo. (127. 

5350. Proceeds of real estate directed to be sold.] 
— Testator, by his will, made in 1872, aft<*r certain 
legacies, devised his real estate & bequeathed the 
I'esidue of his personal estate to trust^*e8 upon 
trust tiO sell, & to dispose of the net moneys to 
arise from such real i; ifsiduary pei-scjiial estaU? 
(after payment of Ids debts, funeral it testamentary 
expenses, & legacies), “ according to the tiusts 
thereinafUir declarc‘d concerning tlie same,” with 
a discretionary power for the trustees to postpone 
the sale, A let & manage his unsold real estat/c, & 
with a declaration that the uns<ild real estate & 
outstanding personal estate should be subject to 
the trusts thereinafter declared concerning the 
said net moneys, ^ that the rents thereof should 
be annual income for the purnose of the same 
trusts, A such real estate should be considercfd as 
converted in equity. He directed his trustees to 
stand possessed of the net moneys to arise as afore- 
said upon trust to pay an annuity, subject 
thereto, A to the payment of his debts, legacies, 
funeral A testamemtary expema^s, to stand pos- 
sessed if his ” residuary T>er8onai estate ” upon 
trust as to one moiety for his son absolutely, A as 
to the other moiety, for his daughter for her life. 


with remainder for her chUdi'en : — Held : tliough 
there was no express direction as to the proceeds 
of the sale of the real estate, they did not go to the 
heir-at-law, but were included in the trusts of the 
residuary pemonal estate.— O oubt v . Bucklanp 
( 1870), 1 Ch. 1). (505 ; 45 L. J. (^h. 214. 

Gift revoked by codicil.] — Sec Wrr.i 4 S. 

B, Rights of Residuary Legatees. 

5351. Right to have residue ascertained A paid 
over — Bequest of residue after payment of gross 
sums.] — When stock is left to pay the intew^st 
to pltf . for lift', A then after payment of gniss sums, 
the residue to him, the ct. will not permit the 
security to be lessened by laying out a certain 
sum to secure the legacies, A paying tht^ residuq 
immediately t-o pltf. — S oundy r.*HiNYt>N (1791), 
3 Bi^o. C. C. 258 ; 29 E. U. 522. 

5352. Admission by executor that testator's 

debts paid.] — If an exor. admits that all testator’s 
debts, etc., liav'e been paid, the et. will, on motion, 
order the incoint' of a balance paid in by the exor. 
to be paid to the p(?rson entitled t4) the residue. — 
Dando V. 15ANIH) (1827), 1 Sim. 510; 57 E. U. 
009. 

6353. Within what time.) -A poi-son hav- 

ing a charge for life on resiilue has t<» tlu^ oxUrnt of 
that charge the rights of a residuary legaUn^ A 
is entitled to have the residin' aHi*ert>ained A 
sc'cuixnl within if possible one year afUT the death 
of U'slatoi*. It is thf* duly of the ex<jr. to do all 
in his jiower (o elTect that ohjeel. • WlGHTWUJK 
V. LoiUJ (1857), 0 H. I.. Cum. 217 ; 20 U. J. Oh. 825 ; 
29 L. T. O. H. 303; 3 .lur. N. H. 099; 5 W. H. 
713; 10 E. It. 1278, II. L. ; affg, H. O. suh nom, 
r. WiGliTWicK (1853), I I)e (1. M. A il. 803, 

J.. JJ. 

5354. No right to any particular asset of 
testator.] - 'restator, who died domiciled iii 
England, by his will, afU'r heiiut'aihing legat^ii's, 
gave the residue of his r(*al personal estiLtA; l-o his 
exors. in trust for his wife, A by a codicil gave one- 
fourth of his ” said residuary real A personal 
estalA* ” to his wife ahsoluUJy. Jlis will was 

i >roved in Jhigland hy his exors. doniieiled in 
^higlund. ills estah; in(4ud<Ml intges. on real 
property in New Zealand. 1 1 is wife aft/erwarijs 
died A her will was provinl in JCngland. At 
her death her husband's estate; had not been fully 
adrninist4?red, the clear residue had not been 
ascertaim^d, A no appropriation had been nuuit* of 
tlie New Zt'aland intgi'S. or «»f any Heeuriti(?H to 
particular sharf^s of th<! ultimat4^ residue : -Held : 
tile right of the wife’s exors. was, not Ut i»ue-f(»urth 
or any part of Uie mtges. in specie, bul^ t/o require 
her iiusbatid’s exuin. to administ^T his personal 
ffsiate A tci re.eeive froiri them one-fourth part of 
the clear residue. 

The wliole fallacy of the argument on Isdialf of 
applts. rc!!sts on the assumption that [the wife], or 
they as her i?xors., wen? entitled to any part of 
these New Zexiland mtges. xis an assi't-, she in her 
own right, or they os exors. <d their U^statrix. 
I do not think that they have any estiibN right, or 
interest, legal or eqiiitahh', in these New Zt^aland 

Htich f<frfeiiur«\ but It oiHfruUnl clurioir 
th« lifrtlinis of her nlMUfr In favour of 
tho irwitJMHt holdltui the ]s;rHoual os* 
tuUf. — lJai£AnAI.MA.NK’M TKUS'rKKS V. 
PHiNor.K <1841), 3 imnl. ((X. of Htmt.) 
3r>7.— SCOT. 

PART IV. SECT. 6, SUB-SECT. 1.- B. 

m. /*ro rata dlMtrWtUion — in propor* 
tion to amount of UoaeUo .] — Whero tbo 
resldtie of an estate is directed to bo 
divtded pro rata among prior legatees. 


designated for them by testator, was 
injured & impaired by the roprobatory 
act of tbe widow. — Pkat r. Pkat < 1 839 ), 
1 Dunl. (Ct. of Sees.) 508 ; 1 4 i*'ac. Coil. 
563.— SOOT. 

1 , .1— Testator, in a codicil 

forming part of his general settlement, 
directed tbe trustees, to whom his 
penonal estate was conveyed, amnuUy 
to pay over tbe free rents of bis nn- 
entalM lands to hit tw9 


equally between them, while both 
should be in life, A to the survivor, 
A should csontinue to do the Hame as 
long as both or eltl^r of them should tiC 
alive. Upon tbe decease of testator, 
one of these daughters suooeiwfuily 
claimed her leglUin, contrary to the 
purpoee A scope of the genenU settle- 
nient, A thereby forfeited tier inteiyst 
in the above bluest: — Held: the 
interest of the other daughter In 
rents in question was not cnlaiged by 
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Executors and Administrators. 


Sect 0. — Disirilmiion of residue: Hul)-sect, 1, B,; 
mh-seei. 2.] 

miges. BO as to make ilicm an asset of lier estaU*. 
What she had a right to, what they as her exors. 
had a right to, was one-fourth of the clear residue 
of Ltestat/or’sJ estate, that is to say, what remains 
of his estatfi aft^^r satisfying debts ifc legacies ; & 
a bequest to them of one-fourth pait of his 
residuary estate does not seem to me to vest in 
them or in lier a fourth part of each asset of which 
that estatcj cronsists, as contended for on the part 
of applts. (Loud IJkiiscttell).— Sudeley (liOnn) 
r. 11897) A. (I 11 ; L. .1. Q. Ih 21 ; 75 

h. T. 898; «1 .1. P. 420 ; 45 W. K. 305 ; 13 

li. It. 38, 11. L. ; affg, S. (J. suf) norn. A.-(l. v, 
SUDKLEY (Loud), [1890] 1 Q. B. 354, CJ. A. 
Annotations: — Apia. Jit Smyili. Leach v. Leach. 11898] 

1 Ch. 80. Folld. Vanncck r. Bcnhani, (1917] 1 Ch. 60. 

Apld. Barnardu'H Homes v. Income Tax Special Comrs.. 

11921] 2 A. C. 1. Reid. A.-G. V. Johnson, (1907] 2 K. B. 

885. Mentd. New York Life Insce. v. Public Trustee, 

11924] 2 Ch. 101. 

5355. Dividends declared after testator’s death 

In respect of anterior period.] — Partnership 

articles provided that meetings of the partners 
sliould be held, the profits should be divided 
annually. The paitners, when redu(!(?d to two, 
fiOstator being one of them, m(*t & resolved that the 
accounts should be made up half-y<»arly, in Mar. &; 
Hept. 'riie mec'tings of the partners were held very 
in-egularly, but when tliey took place it was the 
practice of the partners to examine tlie accounts, 
&, to pass a resolution disposing of the profits, & 
until t-lie passing of such resolution the profits 
were not earned to tlie H(‘parate (credits. Testator, 
who died in Aug. 18(i9, by will declared that from 
the day of his dec(‘as(‘ tlie annual im^ome arising 
from his residuary personal estat<i should belong, 
in elTect, to B. for life, & that for that ])urpo8e the 
clear nroflts arising from his ])artner8hip should bo 
considered as annual income, & be paid to B. for 
life. 

In Dec. 18(19, at a meeting of the surviving 
paH.ner & an exor. of testator they r(»8olved that 
the ^)i*oflts for the year ending Mar, 18(19, should 
be divided ; & testator’s share was carried to the 
credit of his account under dat^e S<»pt. 30, 1809, & 
it was, in Dec. 1809, paid to his exors. At a 
meeting of the .same two piTsons in Mar. 1870, 
they ordered the juofits for the half-year ending 
Sept- 1809, to be divided, &. testator’s shaiv was 
])aid to Ids exom. In taking tin* account in 
chambers a. question arose whether t hese shams of 
testator slxuild be distinguished as capital or as 
income, At B. ]uvsented a petit itm, under tlourt 
of (Jhaiieery Act, 1852 (c. 80), asking for the opinion 
of the ct. : —JIrld : the profits for the year ending 
Mar. 1809, weiv capit^il. A: belonged to testator’s 
I'state ; At the profit^s for tln^ lialf-year (*nding 
Hept- 1809, wert^ income. At belonged to B. 
Bbowne r. CoLi.iNS (1871 ). L. U. 12 Kq. 580. 

Reid. Slmw v. Brewn (1881), 44 L. T. 339 ; 

Jie Bouoh, Sproule v. Bouch (1885), 29 Ch. D. 635. 

Right to interest on balances In executors* hands.] 
— See Ihirt. VI., Sect. 0, sub-sect. 0, post. 

5356. Who are residuary legatees— Person hav- 
ing charge for life on residue.] — W iohtwick r. 
Jaiud, No. 5353, atite. 

5357. Position of executor— Trustee for residuary 
legatees.] — An adnunistrator who tins paid all 


expenses & debts & cleared the intestate’s estate 
stands in the same position towards the next of 
kin as that which an exor. who has cleared the 
estate stands in towards the residuary legatees ; 
lie ceases to be an administrator & becomes a 
trustee, & the ct. can appoint a new trustee to act 
jointly with him. — Re Ponder, Ponder v. Ponder, 
[1921]2 Ch. .59 ; 90 L. J. Ch. 426 ; 125 L. T. 568 ; 
65 Sol. Jo, 455. 


SlTB-SKf’T. 2.— IlKSIDUE .SETTLED. 

See, further, SK'rrLEMENT.s ; Trusts & Trustees. 

5358. How income of residue ascertained — 
General rule.] — Where a testator has bequeathed 
legacies, Ac given his residue to a tenant for life, 
with remainder over, exors., though, as between 
themselves & the persons interested in the residue, 
they are at liberty to have recourse to any funds 
they please in order to pay debts &> legacies, yet 
will be trtjated by the ct., in adjusting the accounts 
between tenants for life Ac remainderman, as having 
paid the debts & legacies not out of capital only, 
nor out of income only, but witli such portion of 
the capital as, together with the income of that 
l)ortion for one year, was sufficient for the purpose. 
Testator A., having bequeathed legacies, which 
his estate was amply sufficient to pay, gave the 
residue of his estate to B. absolutely. B. died 
within six months after the death of A., having 
by his will bequeathed legacies, & given the residue 
of his estate to a tenant for life, with remainder 
over. B.’s y^^^rsonal estate, other than that 
bequeathed to him by A., was insignificant in 
amount: — Held: (1) whatever remained of A.’s 
(jstate, after taking such portion of the capital 
as, together with the income of such portion for 
one year, was required to pay A.’s debts Ac legacies, 
became the property of B. ; & the tenant for life 
was entitled from the death of B. to the income of 
the residue of B.’s estate, after deducting such 
portion of the capital as, together with the income 
of such portion for one year, was required to pay 
B.’s debts Ac legacies ; (2) he was entitled to the 
income of such portion of B.’s residue as was in a 
l)roi)er state of investment, in specie ; Ac as to the 
rest, of so much consols os would have been pro- 
duced by conversion at B.’s death. 

(3) B. gave some legacies to legatees, contingent 
on their attaining tw(‘nty-one : — Held : the tenant 
for life was entitled to the intermediate income 
of the fund set apart to meet tin* contingent 
legaci<*s,- Adlhi sen v . WiiiTTEix (1867), L. B. 
4 Kq. 2t)r> ; M L. J. Ch. 929 ; 16 L. T. 695. 
AnnotatioHs : — As to (1) Apld. Lambert r. Lambert (1873). 
L. It. 16 Kq. 320 ; Marsball r. t^oi^Tber (1874), 2 Ch. P. 
199. Diitd. lie Uarrison. Towason v. Harrison (1889), 
43 C'h. D. 55. Comd. Jie Dawson. Arathoon v. Dawson, 
(1906] 2 Ch. 211. Apld. Jie Perkins. Brow*ii r. I’erkins, 
(1907] 2 ('h. 596. Distd. Jie Hanbur}’, Comlskey v. 
Hanbury (1909), 101 L. T. 32. Apld. Jie Poyser, Landun 
r. I\>y8er, [1910] 2 Ch. 444. Expia. Jie McEuen, McEuen 
r. Phelps. [19131 2 Ch. 704. Apld. Jie WUls. WUls r. 
Hamilton. [1915] 1 Ch. 769. CoDfd. Bamardo’s Homes 
V. Ineoino Tax Special Comrs., [1921] 2 A. C. 1. Raid. 
Jie Hall. Foster v, Metcalfe. [1903] 2 Ch. 226. As to 
(3) Conid. Jie Bacon, Qrissel v. Lathes (1893), 62 L. J. Ch. 
445 ; He Whiteboad. Peacock v. Lucas. [1894] 1 Ch. 678. 
Raid. Jie Hawkins. White v. White, 11016] 2 Ch. 570. 

5359. Application of rule.] — (1) The 

rule laid down in Allhusen v. Whittell, No. 5358, 


they take such K'slduo in proportion to 
the amount of their prior lefraoies. — 
KKNNKUY V. PROTKSTANT URI‘HANH’ 

Homk (1894), 25 1). R. 235.— can. 

PART IV. SECT, e, SUB-SECT. 2. 

n. Hetrntion of unaviAoritieA inrrst- 


ineni-- JiiaMU of Irtianf /<»r /i/r.] — 
Testator directed that the rt^sidue of 
his real 6: itersonal estate shoidd be 
converted into money as soon after 
his dec(*asc> as coiiTeniently might be*. 
vV that bis exor. should divide the same 
iuto two equal shares. & invest such 
t wo 6bait*s. in or upon the first mtge. of 


froi'hold Govt. deb<Miture8, stocks, funds 
or securities. & pay the income arising 
from one share to his daughter L. for 
her life. Sr from the other to his daughter 
E., for her life, & then upon the tnists 
therein declared. Pari of testator's 
real estate consisted of valuable hotel 
t property. It appeared that the time 
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Part IN'.- Duties of ItEFRESEOTATivE. 

ante, tl»t iu adjusting the accounts between the betore expiry ol year.] — The rule hud down in 
for life, of the residuary estate of a testator Allhusen v. WhiUell, No. 5358, an/e, that in 
& remamderman the exors. must be taken adjusting the accounts of a testator's estate 
to have pmd the debts & legacies not out of between tenant for life & remainderman, the debts 
capital omy or out of income only, but with &; legacies are to bo taken as having been paid, 
such portion of the capital as, together with the not out of capital only, but with such portion of the 
mcome of that portion for one year from testator's capital as together with the income of that portion 
death, was sufficient for the purpose, although it for one year is sufficient for the purpose, is not- 
worked perfectly in that case & works ecjually well affected by the circumst^vneo tliat the debts ^ 
in any case where the capital substracted from the legacu‘s have been paid befoi'e the expiration of 
gross estate before the ascertainment of the ivsidue a year from testator’s death, ^ that the income 
is not substracted before the end of the first year from tiie continuance of tlie estato in tlie business 
from testator’s death, is not to bo slavishly carried on by Wslator has grt'ally t^xceeded 5 per 
followed in every administration where rt^siduc cent., so that the rule operates unfavourably to 
is settled, &; is inapplicable in liard A: fast terms the tenant for life. — Lamukut r. Lambkht (1873), 
to a case where the subtractions from the estate L. It. 10 Kep 320; 13 li. J. (’h. 100; 21 \V. K. 7*18. 
occur at iieriods substantially anterior to the close ^nnolatwn : ~ Contd. J!c MeKucii, MoKuen v. rheliiH, jliilift 
of the first year. 2Ch. 70 i. 

Testator died on Feb. 0, 1011, having by his 5362. — To realty. | A tenant 

will given legacies to be paid free of all duty. A: for life of real estate, upon whieh the debts of 
given his residuary estate as t^i each of four- testator hav(^ been ascertained U* he a charge, 
iifths thereof in trust for one of certain persons for must. ke<‘j) down all the interest whieh aceni«*M due. 
life, with remainder to liis or lier children. Th« TIu' principle laid down in Allhintcn v. W'kiiteU, 
exore. paid the estates duty, legacy duty, legaeit‘.s No. 53.78, ria/e, applied to real (‘sUite. Maiishall 
Ai debts at various dates during the year r. (’in»\VTill*:u ( 1871 ), 2 ( ’h. I». 11M> ; 23 VV. K. 210. 
immediately succe(*ding testator’s death, r.f/., 5363. ~ Whether excluded.] ’I’estator 

over £17,000 for estate duty on Ai>r. 1, 1011, gave his real A^ personal estate ned tln*reby other- 
legacy duty of £1,370 on July 1, 1011, legacies wise* disptmed of, I htM’idn called his residuary estate, 
of about £14,000 in Jun<‘ A: July, A: debts A: funeral to his trustees in trust to st*ll. A: out of the pixiceeds 
expenses arriountiiig to nearly £000 in May, 101 1 : pay or provide for <l(*hls, furu^ral A’, tostarneiitary 
—Held: (2) the ecpiitabh* bookket'ping or mode of exptmseH, legacies anniiiUes, K duties, to 
adjustment to be adopted, on taking the account divide the resi<lue into nitu' e(|ual shares, A:, to 
of the share of income during the year sueceediiig invest A:, pay the immune of one ninth share to 
testator’s death due t<j the ti'iiants f(H’ life, W'iis that each of his three daughters during her life with 
there should be cliarged against thein, in n^speet r<*miunderH <»ver, A: by clause 15 testator 
of the payments for estate duty, ilebts, funt^ral empowered his trustees to postpoiu^ the sale ^ 
A: testamentary expense's. As <iuty on legacie's convei’bion of all eu* any part of his real As personal 
given free of duty, interest upon the* capital sum estate as long as they should think pix>per, As 
which would, witii sueh interest make up the sums directoei that the* inc*(»me from his estaU* howeiver 
paid in respect of <*state duty, etc., such int4»rest invesl^xi Hht>uld aft<*r his death tnaited as 
lieing calculated only during the resjM'ctive periods income, A:, no part thereof sluuild he addetl to 
from tlie death of t<*stator until the respeetivi* capital. TestaUir died in 11K)U, leaving an estate 
times when the kuiiis paid for estate duty, etc., of great value. The paynu'iits riapiii'ed to he 
were in fact paid; (.3) the method of adjustimuit. iiuide out of Ids residuary estati^ in respect of 
adopted in this particular case, was not the only debts, le^icies, dut ies, etc., were not coiieluded till 
met iiod available. A: extremely elabtirate ^ minute* the I'Xpiration of live years from the claU? id 
calculations need not be gom* through in every ti'stator’s d<*ath. The? average* rate of interest 
case . — He M<'Fuen', M< Kten r. PhelI'H, [IDl.'il earned by the estate in each of these live yi'urs 
2 (.’ll. 701 ; 83 L. J. Ch. 00 ; 30 T. P. 11. 41 ; ttub varmd considerably. On an originat ing summons 
vom. Hr M('F\ve.v. M( Kw'EN r. PiiKi.rs, 100 I.. 'J'. raising the question how the aettounts ought, tti he 
701 ; 58 Sol. Jo. 82. A. adjusted between the tenants for lib* A:, the re- 

to (1) Apld. ijf Wir.M, Wills r. Haninioii, maindermen of the daughters’ setth'd sharijs of 

1111151 1 Ch. 7GU. residue; — Held: (I) the direirtiori contained in 

5360. Deft. IT. was entitled, clause 15 of the will di<l not displatM* tin* rule in 

under the will of lier former husband, his real Allhusen v. WhiilcUn No. 5358, an/c, A:^ //c McHuen^ 
ic residuary personal estaU? abscduUJy, subject to Afri^uen v. /*/w7/?s, No. 53ii0, «n/c ; (2) tin* true prin- 
aii execiiUiry gift of th<* sjUiK* at lier death Ut ciple w'os Ui deprive the tf'nant for Jib; of 1 he ineomo 
testator’s nieces, so far as she ha<l not left it of such a sum os together w'il h interest t IsTeon from 

them by will. Testator’s estati* was liable for the date of testa(.<ir’s death ilowm lo tie* naws of 

tlebts, which had h<»en paid, & the ({iiestion arow payment w'os Mullicieiit l.o satisfy the liabilities; 
whether a pi-oportion of the lirst year’s income (3) the principle was not lirniUsd U) l.he payments 
pixidiiced by testator’s estate was applicable tfi made during the first year fixmi testat^ir s death, 
recoup the amount paid out of capital for debts in but applied equally to payments ma<ie diiring tiuj 
accordance with the rule in Allhwien v. IVhiUelt, subsequent years ; (1) the average rat<5 of intenjst 
No. 5358, a?i/c ; — Held: the rule W'as inapplicable carnej by the estate in emdi year ought to b<? 
to such a case. A: the exors. were not entitled to adoptesd for the purpo84^ of this calcujatimi.— 
treat any portion of the testator’s debts as bcjrue He WiuiJi, WuAJi v, ilAMiLTov, I1^|*D 1 
by income. — Re IIanbery, (’omihkey v. Hanbury 81 L. J. Cb. 580 ; 113 D. J . 138 ; 50 Hoi. Jo. 477. 
(1909), 101 L. T. 32 ; 25 T. L. H. (554 ; 53 Sol. Jo. dnnotatUm :--arftrraUu Uenid. iU Waller, Margarlism a. 

Waller, llHIflJ 1 Ch. I.'i.C 

5861. Debts Ac legacies paid j 5364. Adjustment of liability In respect of 

WM most iiuipportuiiir f«ir the purclmse-moui y tc that It won I 

tion of hotel property at all, Sc in any irapoiaible to let the prupt'iiy advan** 

eTont such property could only tw taaeoasly except u|miu a Umm of uot { 

icalifled with advantaae if Iona terms Iohm than five yearn* duration Held : 

were t^rea for the paymmit of the (i> the ct. should not sanction the 

4. — VOI.. XXUl. 


post ponenornt of the sale of the hotel 
profK'fiy for any deiinkte pf^riod. nor 
sanction the graiitlnir of any ieaae. 
but that the exor. niight carry on the 
buainesa of the hotel until the sale ; 

U U 
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Executors and Administrators. 


Sect, 0 . — Distribution of residue : Sub-aect. 2.] 

annuities.] — (1) Testator devised estates in trust 
for his wife for life, & he gave the trustees a dis- 
cretionary power of sale. Part of his estate con- 
sisted of unproductive building ground, which 
remained unsold for some years : — Held : the 
tenant for life was only entitled to the actual 
rents of the property until sold ; but she would 
have been entitled to interest on the value, if the 
trust for sale had been absolute. 

(2) One of the liabilities of testator’s estate was 
a life annuity : — Held : in the administration of the 
estate, the annuitant was not entitled to the value 
of the annuity in a gross sum. 

(3) The periodical payments of an annuity, 
for which testator was liable, held payable by the 
tenant for life &; remainderman under his will, in 
jiroportion to the values of tlicir respective 
interests in the estate ; the property having, for 
some years, been unproductive. — Y atkh v, Yates 
(I 860), 28 Beav. 637 ; 20 L. ,T. Ch. 872 ; 3 L. T. 
0 ; 6 Jur. N. H. 1023 ; 54 K. H. 511. 

AnnotaiiofiH : — Aa to (3) Apld. lie Miiffefct, Jones v. MaHon 

(1H88). 3» Ch. D. 634. Cotud. lU Soarlo. Soarlo v, Baker. 

[ IlJOOl 2 Ch. 82tt. Folld. tie DawHon, Araihoon v. JlawHon. 

dilOO] 2 Ch. 211. Reid. Itc Bacon. Orisscl v. Loathes 

(18il3). G2 L. J. Ch. 446. 

5365, .] — Freeholds were granted to 

truHt(u!H to tlie use that the gi*ant<jr Ac his wife 
should during their jennt lives Ac the life of the 
survivor rciceive thereout an annuity or ycfirly 
rentcharge, Ac subje^ct thereto the use of M. in 

M. c'.ntcred into a covenant with the grantor 
Ac his wife for payment of the annuity; — Held: 
as betwtum the. tenants for life Ac remaindermen 
under th<i will of M., the annuity must be 
eapitalisf^d, Ac tln^ burden borne in iiroportion to 
th(* value of their i*(^spectiv<j interests. — Jie 
Mukfett, .Ionkh V . Mahon (1888), 30 (Ui. 1). 534 ; 
57 h. .1. (’h. 1017 ; 50 L. T. 400 ; 37 W. Jl. 0 ; 4 
T. ii. H, 738. 

A nrutUUwna ; Apld.^ Ur Biic.on, CrlHHul v. Loatliuu (1803). 

02 li. J. Ch. 446. CoDSd. Ur BawHon, AraUiocnti. Da-VHon. 

110001 2 (Ml. 211. Reid. Uc Honry, Cordon v. (iordoti. 

11007) 1 (.Ml. 30 ; Jtc ]*ojihaiii, BulW v. I'upbum (1014). 

68 Sol. Jo. 073. 

5366. .J — ’i\‘stator devised all his real e.statt*, 

except two sp(3cilU?d estates, to truskHis in fee, in 
trust for his son for life, with remainder in trust 
for the .son’s (Inst Ac other sons successively in tail 
male, with remainders over, Ac he devised the two 
specil led estates upon similar trusts for tlio beiieiit 
of his two daughter respectively for life, with 
remainders to ilieir respective issue. 'J’estator 
had upon the marriage of his sou eutereil iiiki a 
covenant for himself his heii’s, exors. Ac adminis- 
trators with the son, to pay, during tlu* joint lives 
of the son Ac his wife, an annuity of £700 the 
son or his wife. After payment of t'e8kik)r's debts 
Ac t<66tamentary expenses liis jiersoiial estate wjus 
insufllcient to jirovide for the annuity ; — Held : 
t he annuity must bo treated as a debt of testator ; 
it must be apportioned between the three devised 
ostat/cs according to their respective values ; & 
each tenant for life on paying his proportion of the 
annuity would be entitled in n^spect of each pay- 
ment of the annuity, to a charge upon the corpus 
of the estate but must keep down the interest 
upon the amount so cliarg^d. — lie Harrison. 
Townhon r. Uarrihon (1880), 43 Ch. D. 55 ; 50 
B. J. Ch. 160 ; 61 B. T. 762 ; 38 W. U. 265. 
Annoiaiiona: — OoiiBd. lie Baooa. t^rissel r. LoaLhos (1893). 


62 L. J. Clh. 445. ReM. Re Perkins, Brown v, Perkins, 

[1907] 2 Ch. 596. 

5387 , ,] — Testatrix by will gave her 

residuary estate, which was subject to the payment 
of certain life annuities secured by bonds, in trust 
to pay the income to one for life, with remainders 
over. The question being raised how the annuities 
ought to be provided for as between tenant for 
life Ac remainderman : — Held : any sums paid to 
the annuitants, out of the income of testatrix’s 
estate, Ac all future payments, or the sums necessary 
to purchase the annuities, ought to be raised or 
provided by a sale or mtge. of a sufficient part of 
testatrix’s estate, Ac the respective interests of 
tenant for life Ac remainderman worked out on 
tliis footing. — -Be Bacon, Grissel v. Beatiies 
(1803), 62 B. J. Ch. 445 ; 68 B. T. 522 ; 41 W. R. 
478 ; 37 Sol. Jo. 340 ; 3 R. 450. 

Annotations Apld, lie Honry, Gordon v, Gordon, [1907] 

1 Ch. 30. Consd. lie Perking, Brown v, Perkins, 11907] 

2 Ch. 696 ; He Poyger, London v, Poyser, [1910] 2 Ch. 444. 

5368. .] — Testator who had covenanted to 

pay life annuities bequeathed the proceeds of sale 
of his residuary real Ac personal estate upon 
successive trusts for a life tenant remainder- 
man : — Held : the successive instalments of the 
annuities must be borne by income Ac capital in 
proportion to the actuarial values of the life estate 
Ac reversion at testator’s death. — lie Dawson, 
Arathoon V, Dawson, L1906J 2 Ch. 211 ; 75 
Ji. J. (Ml. 604 ; 94 B. T. 817 ; 54 W. R. 556. 
AnnoUitions : — Cozuid. lie Honry, Gordon r. Gordon, 11907] 

1 Ch. 30 ; lie Poyger, Landou r. IMiyger, 11910] 2 Ch. 444. 

Re!d. Uc Porklns, Brown v. Porkitis (1907), 77 L. J. Ch. 16. 

5369. .]- Testator wdjo had covenanted 

to pay a life annuity gave half his residue to trustees 
upon trust for his daughk^r for life, if Ac when she 
attained twenty-five*, with remainciers over. 

Until the daughter attained twenty- five the 
income, subject to maink*nance up to a specified 
amount, was to be added to (capital. The daughku* 
attained twenty-five on Oct. 8, 1907. The residue 
was earning 3 per cent, interest ; — Held : each 
future inskilnu*nt of tlie moiety of the annuity 
]>ayablo out of the daughter’s share must as it 
accrued be apporiiont^d between capital Ac income, 
as folhnvs, viz., calculaki what sura with 3 per cent, 
simple intcrc’st ivoin Oct. 8, 1907, to the day 
of payment would have met the particular instal- 
ment. (Miarge that sum to capital, the balance 
to income. — lie 1'eukins, Brown v, Perkins, 
11907 I 2 (Ml. 596 ; 77 L. .1 Ch. 16 ; 97 B. T. 706. 
AnnotfUions : — Folld. Uc 'rhumpson, Thompson r. AVatklns. 

11908J W. N. 196 ; lie l*oy8er, Landou v, Poyger, [1910] 

2 Ch. 444. Reid. Uc Pophaiu, Bailor v. Popham (1914), 

68 Sol. Jo. 673. 

5370. — 2fe Tikjmpson, Thompson t*. 

Watkins, [1908] W. N. 195. 

A u natations : — FoUd. /te Poyser, Landon r. Poyser, 11910] 

2 Ch. 444. Reid. Ue l^opham, BaUer v. Popham (1914). 

68 Sol. Jo. 673. 

5371. by his iidll left Ids residuary 

real Ac personal estate to trustees upon trust for 
sale Ac conversion Ab to pay debts & legacies, Ac 
then for his eight children, of whom one was ki 
have one-fifteenth Ac the others two-fifteentlw 
each, At he settled all the shai'es whoUy or partially 
upon trust for the son or daughter for me with 
remainders over. By a settlement made on th( 
marriage of one of his sons before the date of hh 
wUl testator had covenanted to pay to that son ai 
aimuity of £250 a year. Testator (lied in 1901 
leaving a very large estate. His widow & all hi 
children were living, Ac owing to a mistaken vie^ 


(9) It was the exor.*B duty to aoU tho 
hotel as soon as poasibla, but not to 
sell at a Baoiifloe, a tho sale might bo 
postponed until euoh time am a good 
■ale could bo made; (3) the exor. 


might in his diaorotion aoU the property 
for oaah. or on auoh oonditlona aa to 
payment of a depoait At extended tenna 
for payment of the balanoe of tbe 
puroba^mono] with lAtoieak aa 


were usual in the tale of this daaa i 
property ; (4) the tenants for lii 

were enUUed, for one year at least* i 
from iestator*s death, to the net Inoonr 
of the estate, indiidiiig the net pmtt 



Part IV. — Dumbs of Rbpbesentamve. 


467 


of the construction of the will the son’s annuity 
had not been p^d. The trustees had sufficient 
funds, representing capital, in hand to pay the 
arrears, but a question was raised whether, as 
between the tenants for life & remaindermen of 
the settled shares, part of the burden of paying 
the past & future instalments of the annuity ought 
not to be borne by the tenants for life : — Held : 
each instalment of the annuity must be apportioned 
between capi^l &; income by calculating what 
sum if set aside at testator’s death would, with 
sunple interest at 31- per cent, to the day of pay- 
ment, have met the particular instalment ; & the 
sum so ascertained ought to be chargeable to 
capital &; the balance to income, having regard to 
the number of shares into which the estate was 
divisible. — Re Poyser, Landon v. Poyseii, [lUiO] 
2 Oh. 444 ; 79 L. J. Oh. 748 ; 103 I.. T. 131. 
Annokdions : — CrOnsd. R*‘ Forstor-Brown, Barry t?. Forstor- 
Brown. fl»14) a Ch. .084. Apld. Re Tod, Bradshaw r. 
Turner, 11916] 1 Ch. 569. Consd. Re Hall, Hope r. Hall, 
11918] 1 Oh. 662. Held. Re Hart., Hart r. Arnold (1912). 
107 Lt. T. 757 : Re Craven, Watson r. Craven. 119I4I 

1 Cb. 3.08 ; Re Cooko, Handel r. Cooke, I1910J 1 C'h. 480 ; 
Re Foster, Hunt r. Foster, 11920] 1 Ch. 391, 

.] — Sec, further, Kkxtcjiauges Annuities. 

5372 . Adjustment of liabiUty in respect of un- 
certain periodical payment.] — The cstat/o of testator 
was liable for n periodical pajunent of an unccirtain 
amount, & by a deed of compromise* this payim*nt 
was coinmuU*d for a lump sum of £7,900 A the 
estate released from the liability. 

Pltf., who wavS cntitlc<l to a settled slian* of 
testator’s estaU^ for her life, wit h ivinaimier to her 
children, provided £.3,500 out of her own moneys to 
get rid of this liability on tlie estate* ; livid : shc^ 
was entitled to Iw repaid ibis sum out of l<wtaior’.s 
estate ; A the proper mode of npp<»rtioniiig the 
burden between iierself, as tenant for lib*, A the 
remaindermen was for the trustees f»f the will to 
raise it out of her settled shaft? of (he <?st,'it4*. - 
Re IIenuv, (lOKHON r. (fOHOo.v, (I907j 1 <3i. 30 ; 
70 L. J. Ch. 74 ; 05 L. T. 770. 

AnnoUilion : — Refd. Re PoyHiT, hundon r. I’tiywjr, 11919] 

2 Ch. 444. 

5373 . Conversion of wasting property - General 
rule.] — Ceiieral rule, that when* peraonal property 
is bequeathed for life with remainders over, ^ 
not speeitically, it is to be eonvei’ted iiiUi the 3 per 
cents, subject in the case of a real s<*ciirily to an 
inquiry, w’hether it will be for the berieOt (»f all 
parties ; A the U:nant for life is entitled only upon 
that principle.—' Howe r. Haktmoith (Kahi.), 
Howe r. Ayle-siicky (Countess) (1S02), 7 Ves. 
137 ; 32 E. K. 50, E. C. 

Annoiaiiom Apld, Holland r. lliigheH (1H»9), 16 Vok. Ill ; 
Dimos tJ. .Scott (182H), 4 Hueh. 19!i, CSoiifd. Ah-m*k v, 
Hioper (1833>, 2 My. Sc K. 699. Distd. I’it;k«rliig r. I’lckor- 
iutr (1839), 4 My. A Cr. 289 ; Illnvoa v. IIIiivom (1814), .3 
Kara, 6U9. Ibnld. Cafe v. Bent ( 1 84.5), 5 ilaru. 24. Apid. 
ChamhorEi r. Chamhera (1840), 15 Him. 183. CoDSd. 
House r. Way (1848), 18 L. J. Cb. 22 ; Cotton r. V*tlUm 
(1850), 14 Jur. 959. Apid. Morgan e. Morgan (IK.'il). J4 
Beav. 72 ; Blann r. Bell (1852). 2 Do G. M. A G. 77.'.. 
Gonsd. Meyer v. SimouNen (1852). 5 He G. A Hin. 723 ; 
Gurney e. Gurney (1855), 3 W. It. 353. Diftd. HlnipHon 
r. heeler (1858), 33 L, T. O. S. 6. Apid. Craig v. Wheeler 
(1860), 29 L. J. Cb. 374. CofluM. Stroud r. Gwyer (186^, 
28 Beave. 130. ApUL Pidgeun r. Siiencer (1867), 16 L. T. 
83. Consd. Craven e. Craddock (I860). 80 L. T. 638. 
Diftd. lU SeweU'N Eiiiate (1870). L. ft. 1 1 kq. 80 ; Groavee 
e. Smith (1874). 29 L. T. 798. CohmL TIoknor e. Old 
(1874), L. K. 18 Kq. 428 ; Lean v. l.,eaa (1875), 32 L. T. 
305 : Thumby c. Thuwby (I875)jj.. H. 19 Eq. 395. Apid. 
Macdonald v, Irrine (1878), 8 Ch. D. 101. Diftd. Gray 
e. Slggera (1880), 15 Oh. V. 74 ; Re Leonard, Theobald 
e. King ( 1880 ). 43 L.T. 664. Con^. /2e Pttcairi). Bimndreth 
V, Oolvio* {18961 2 Ch. 109. Apid. Re Game, Game v. 
Young, 11897] 1 Oh. 881. Consd. Re Bland. Miller e. 
Bla^ (1899] 2 Cb. 336 ; Re Hammenriey, Ueasman e. 


Hammeraley (1899), 81 L. T. 150; Pardoe v. Papioe 
(1900), 82 L. T. 547 : Uowlls r. Bobb, Re Rowlls. Walters 
e. Treasury Solicitor, {1900] 2 Ch. 107 ; He Van Strau- 
benseo, Boustoad v. Coupei; ,(1901] 3 Ch. 779 : Stanier e. 
Hodgkinson (1903), 73 L. J, Oh. 179; Re Bentham, 
Pearce v, Bentham (1906). 94 L. T. 307 ; He Bates, 
Hodgson r. Bates. [1907] I Ch. 22. Distd. He Nicholson, 
Eade v, Nicholson. {1909] 2 Ch. 111. Apid. He Warehaui, 
Waroham r. Brevvin, 11912] 2 Ch. 312 ; Re Kvans’ 
Trusts, Wokoring r. Evans, (1931 ] 2 C>h. 309. Rsfd. MUJjJ 
r. Mills (1835), 7 Sim. 501 ; (Plough r.Bond (1838), 3 My. A 
(>. 490; Suthorlaml r, t’ooko (1844), 1 Coll. 498 ; 1 
r. Atkinson (1840). 4 Haro. 624 ; Simpson v. Kiwlos ( 1 84 7 ). 
11 Jur. 921 ; Mllno t\ Ptirker (1848), 17 L. J. Ch. 194 ; 
Prciidorgastr. Preiidorgjwt (18.50), 3 U. L. 19.> : Bato 
t*. Hooper (1855), 5 He G. M. A G. .338 ; Baud r. l; tirdcU 
(1855), 7 He G. M. A O. 028 ; Craidev r. Dixon (1857), 
23 Boav. 512 ; Johnston r. Moon? (1858V 27 L. J. Ch. 403 ; 
Bulkeley r. Stephens (1863). 10 L. T. 22.5 ; Re Bttgshnw's 
Trusts (1877), 46 L. .l.(Mi. 507 : AV Smith's EstaU*. ( Ultonl 
r. Washington (1879). 48 L. J. Ch. 205 ; Robertson r. 
Broadbent (1883), 8 Anp. Cas. 812 ; Hr Armltam*. Annlt* 
ager. Garnett. 1I893| 3 (’ll. 337 ; Hr Whitehead . Peacock* 
r. Lewis. (18941 1 Ch. 678 : Hr Nicholson, Nicholson v, 
Nicholson. (189.51 \V. N. 100 ; Hr Hnl.buck, Hart c. 

11896] 1 Ch. 7.51 ; Jir Woods, GabelUnl r. Woods. Il9041 
2 (Jh. 4 ; Hf' Chavtor, (Jhaytor r. llorii, ll9n:>] 1 (’h. 2.1.) ; 
Slade r. Chalne, 1 1908] 1 Ch. 522 ; Hr CharUiris. Charterls 
r. Biddiilph. HOI 7] 2 Ch. .370. Hentd. Spoiig r. 

(1827), 1 V. & J. 300 ; Hone t\ Hopo (IH.>.>). I Jur. N. s. 
771 ; Morros v. HodK-os (1800), 27 Bcav. 025 ; Ihladson 
e. Elam (1865). L. T. I 10(i. 188 : A'c Chancellor, t hanoellor 
r. Brown (1881), 5.3 L. J. (Oi. 413 : Hr 'riiomas. Wood r. 
Thomas, (18911 3 Ch. 482: Hr Gosnuoliic, Gasquolno r. 
Gosqiiolne, |IS94| 1 Ch. 4 70: I. R. ‘ 4 ii: * 
I. R. (Uunrs. c. (JrcciiwofMl, (1921 ) 2 A. C. 171 ; He lodlic. 
Holt t*. Crokcr (1922), 01 J.. J. Ch. 310. 

.|- St‘(\ further, A 

Trustees ; Will*). 

5374. Adjustment where Income-bearing pro- 
perty retained.] 'rcMlator ilirccU‘<l IiIm (*\orM. l4» 
c(jnv(Tt bis personal eslat-i* wh(*n A in Hiieh iuaiin<*r 
aa they should think lit, A gave them jaiwer to Hn.)l 
i)is for the lx‘ne(lt of hin <‘Ht4ite, till they eouhl 
he Hatisfiictorily sold. He gave his rehitluai'V 
estate tnj tenants for life, with reniainderH over, A 
gavi* lii.H exors. jiower to iiiV(*st at- tlieir iliMiTctlun, 
or alh»w to remain as tlien invehteij. all his fumls 
in eertain Hj)eei{led shares A seeurities, His ships 
gained eoiisiderahle (*arningM after his death ; A 
he had, at hi.s de«*eaHi*, large sums iiive-stetl in sue-h 
shares A see.uritieK a.s h<* had speeilled A large 
Huius inv<*Ht/<*tl ill shai’i'.s A HciMirities of other 
deseript ions, A not proper for tie* investments of 
trust moneys; livid: (I) the tHUiants hir hfe 
were not entitled t-o the earnings (if the shifi.^ as 
incoint* ; (2) tlwy W'«?re entitleil Ut inL'rest at. 4 per 
e.ent. on the value of l.he ships froin t<;.st.at.or s 
(loath ; (d) tJiey were entith*d to the actual ine.oine 
of so much of the estate as was invested in sueli 
shares A seeurities ax were mentioned liy the will 
as proper invistriients ; (I) as regarded the un- 

autiioriBod investirientM. they were luititled Giily 
to an income from U'stator’s deatli <‘qual to the 
dividends of the consols whicli ivould liave h(;eii 
produced liy a sale A investment in consols at a 
year from tin; death, A not t.<i an income e<pial to 
inteix»st at 1 i»er cent, on tlieir valim. 
r. Gkulatly (JH07), 2(’ii. App. 751 ; 17 L. I. l.G ; 
15 W. H. 1188, L. .1. 

An.u>tntwM:--Ae Uj (I) Conid; Cooner r. lairocl.e (1869), 
;4HL. J. (;h. .591 : Thuriiby r. f V fliii • 

39.5 : He Leonard. Theobald v. ^-bne 1880), 4.* L. * -W-* 
Re 'hhorruui. Wood v. TbomaH, IIH9I] J Cb. 4h2. 8«ia. 

Larnliort v, Laail>ort (*672), 

(1875), 32 L. T. 305 ; Porter ®. deloy (1877 ), 5 Ch. H. 
542; /hr Chaiiwllor. Chanwllor 5. Hr^ H- 



B^. Wentworth v. Wentworth. (1900) 

Oliver. WllHcm r. 

e. Doeoh, 11920] 1 Cli. 40. Ae Ut (J) Bm. 


lieecb. Bolnt 
lie Thonuui, 


bjr oMTTing on the betel busioeM, 
«« these profits were in eflleot derived 
tiem reel esUte ; (5) In the evimt of 
mIb on oondiUoDS or extended ienns 


for payment of the balatioe of the pur- 
ohaee-money, the tenants for life were 
entitled to Interest on the unpaid 
baJanoe up to A6 per oont. per annum , — 


Re Kkbiuuak. NATioiTAh TBtnmsM, 
KxKotrrofUi A Aamn^ Co. or Autoa- 
LABIA. ltd. e. KBBBiaAB, 11916J 
V. L. II. 516.-~AUfi. 


U 11 2 
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Kxecutobs and Administbators. 


tScci, 0 . — Dittifibulion of residue: 
& 4> A. (a) iSc 

Wood V. Thomas, ,[l_801J 3 Ch. 482. 


Sid) -sects* 2, 3 


As tft (i) Consd* 

Anderson v. licad (1874), 22 W. 1i. A27 ; ite Nicholson, 
Nicholson 17. Nicholson, [1895] W. N. i- 
(iabolllnl 17 . Woods, I1904J 2 Ch. 4. Refd. JJsher i7. 
(lilpln (1869), 38 L. J. Ch. 230 : Hlchens v. Hlchens 
(1876), 36 L. T. 8. Ucnerally* itentd. Clow v, Forster 
(1884), 26 Ch. D. 672 ; lie Chaytor, Chaytor 17. Horn, 
UOO.'iJ 1 Ch. 233. 


Hub-sect. 3. — Kesidue undisposed of. 
tSee Administration of Estates Act, 1925 (c. 23), 
s. 10. 

6376. Interest of next of kin.]— The rule of 
,thc Statute of Distributions, 1071 (c. 10), which 
requiries the conversion of intestate’s estate into 
money, is introduced simply for the benefit of 
(creditors, A the facility of division among the 
next of kin. But, as regards the substantial title 
to property, the right of the next of kin, subject 
only to the claims of creditors is complete. 

A residuary legatee under a will has a clear & 
t>augible interest in the residui;, &; the Statute of 
Distributions, 1071 (c. 10), being nothing but a 
will made by the legislature for an intestate, liis 
next of kin stand, with regard to his personal estate, 
in tlie saixHi condition as does a residuary legatee 
under a will. — Coopek v. Ooopeii (1874), D. li. 7 
II. E. 53 ; 44 L. J. (Jh. 0 ; 30 E. T. 409 ; 22 W. R. 
713, IE E. 

Annotations ;~~Coilld. Jte Barber, Dardlort’. Chapman (1879), 
11 Ch. D. 442 ; Jie .TonoH, ChriHl/iuas r. Jones, (1897] 2 
Ch 190; Blako r. Bayne, 11968] A. C. 371 ; Vanueok 
V. Betiham, (1917] 1 Ch. 60. Re!d. Ite Uulo, DavioH v, 
Wilts, (1906] 1 Ch. 673. Mentd. (kidrlngton v. Codrlngt'on 
(I87fi), li. K. 7 11. L. 834 ; Bate v. \ViHat» (1877), 37 
Ji. T. 221 ; lie Vardoii’H TrustH (1885), 31 Ch, D. 276; 
/le CliCHhiun. CuveiidlHh v. Dacro (1880). 31 (Jh. D. 466 ; lie 
Bradshaw, BradHhaw r. Bradslmw. 11902] 1 (-h. 436 ; 
I’ilinaii 17. Crum Ewing, 11911] A. C. 217 ; Hr Hargrove, 
Hargrove v. J'aiii, (191.6] 1 Ch. 398 ; Jie WllliamB, t^unllffo 
r. WilliaiuH, 11916] 1 Ch. 460 ; Brown t7. (IrogHon, 11920] 
A. C. 860. 

6376. No right to Individual asset.] — The 

decisions in Cooper v. ('ooper, No. 5375, uu/c, & 
Siideley (Lord) v. No. 5354, anfe, ai*e rc- 

c<iucilable on tlie ground that, the interest of one 
of tlie iH'xt of kin in an inU*staU;’H estatt*. although 
sullleiently specif i<! t.o raise a cases of election, 
representing as that inU*rest dotrs all tlu^ money’s 
worth of i.he property comprised theitfiu, is not 
sufllciently spt*eific, apart from agiveiueiit with 
the other next of kin, whertj there are more than 
one, U> enable any one of them to claim as his own 
any particular article from the administrator. — 
Vanneck r. Denham, [1917J 1 Ch. (lO ; 80 E. ,1. Ch. 
7 ; 115 E. T. 588. 

Interest of executor.] N«r Hub-sect-. 1, D., jtost. 


Sub-sect. of Kxecutou to 

Residue. 

A* ir/im* A'coj/ of Kin. 

(a) Before Executors Act, IS.’U). 

Note. — Uaviny regard to Executors Aet, 1830 
(c. 40), the case^ decided before that Act are set out 
in the form in which they appear below. 

6377. Former law.] — Anon. (1002), I’arv, 21 ; 
Drerkton V, Roberts (1008), Toth. 87 ; C\>ck r. 
Burrtsh (1080), 1 ^'o^n. 425 ; Foster r. Mi^nt 
(1087), 1 Verii. 473 ; IIilum r. Brewer (1089), 
2 Vern. 104; Anon. (1689), Freem. Ch. 105; 
(^ORDBBL V. Nodkn (1090), 2 Vem. 148; C?UN- 
NINOHAM V. MisiiUsii (1091), 2 Vem. 247 ; Anon. 
(1006), Freem. Oh. 212 ; Bristol (Countess) v. 


Hunoerpord (1709), 2 ^ ern. 045 ; Bayly v. 
Powell (1698), Freem. Ch. 225; Mathews v. 
Courthope (1690), 3 Halk. 82; Pawlbtt v. 
MoRLEY (Eady) (1702), Freem. Ch. 263 ; Cooke 
V. Walter (1704), Freem. Ch. 270 ; Darwbll v. 
Bennett (1708), cited in 2 Vern. at p. 076 ; 
Beaufort (Dowager Duchess) v. Granville 
(Lady Dowager) (1710), 3 Bro. Pari. Cas. 37 ; 
COLESWORTH V. Brangwin (1711), Prec. Ch. 323 ; 
Buckley v. LiTTiiEBURY (1711), 3 Bro. Pari. Cas 
43; Ball v. Smith (1711), 2 Vern. 675; Bat- 
CHELLOR V. Hbarl (1710), 2 Vem. 736 ; Starkey 
t?. Brooks (1717), 1 P. Wms. 390; Farrington 
V. Knightly (1721), 1 P. Wms. 544 ; JosuN v. 
Brewet (1722), Bunb. 112 ; Hutchinson v. 
Vincent (1723), 9 Mod. Rep. 27 ; Rachfield v. 
Careless (1723), 2 P. Wms. 158; Rutland 
(Duke) v. Rutland (Duchess) (1723), 2 P. Wms, 
209; A.-G. v. Hooker (1725), 2 I\ Wms. 338; 
Knpjwell V, Gardiner (1726), Gilb. (’h. 184 ; 
Page v. I'agk (1728), 2 V. Wms. 489 ; Mason v. 
Hawkins (1729), 4 Bro. Pari. Cas. 7 ; Man v. 
Man (1731), 2 Stra. 905; Rogers v. Rogers 
(1733), 3 P. Wms. 193; 1*ainter v. Salisbury 
(1734), cited in 1 Ves. at p. 00 ; Gobsall r. 
Hounden (1730), 2 Kq. Can. Abr. 444 ; Owen v. 
Owen (1738), 1 Atk. 494 ; Brasbridge v. Wood- 
ROPFE (1740), 2 Atk. 08 ; Ulrich v. Litchfield 
(1742), 2 Atk. 372 ; Houthcot v. Watson (1745), 

3 Atk. 220 ; Blinkhorn v. Feast (1750), 2 Ves. 
Hen. 27 ; Wilson v. Ivat (1750), 2 Ves. Hen. 100 ; 
Cloyne (Bp.) V. Young (1750), 2 Ves. Sen. 91 ; 
Andrew v. Clark (1751), 2 Ves. Sen. 102 ; 
Kennedy v. Stainsby (1755), 1 Ves. 00, n. ; 
Wilson v. Wombwell (1773), 2 Dick. 477 ; 
Lawson p. Lawson (1777), 4 Bro. Pari. Cas. 21 ; 
Nicholls V. Crisp (1777), Amb. 708 ; Martin v. 
Rebow (1782), 1 Bro. C. C. 154; Bowker r. 
Hunter (1783), 1 Bro. C. 328 ; Oliver 
Frevven (1785), 1 Bro. (’. (\ 590; Fkewkn r. 
liELFE (1787), 2 Bro. C. C. 220; Bennet v. 
BATcmELOR (1789), 1 Ves. 03 ; UOBINSON V. 
Taylor (1789), 1 Ves. 44 ; Dean v. Dalton 
(1789), 2 Bro. V. C. (>34; (’arey v. Goodinoe 
(1790), 3 Bro. (’. C. 110; (Jlinton v. Hooper 
(1791), 1 llov. Hupp. 05; Hornsby v. Finch 
U793), 2 Ves. 78; ZoucH v. Lambert (1793), 

4 Hro. (’. C. 320 ; Oldham v. Carleton U794), 

2 (hx, Eq. Cas. 399 ; (’lennkia. r. Eewthwaite 

(1795), 2 Ves. 044 ; Holford v. Wood (1798), 
4 Ves. 70 ; White v. Evans (1798), 4 Ves. 21 ; 
De Mazar r. Pybus (1799), 4 Ves. 044 ; Dicks v. 
Lambert (1799), 4 Ves. 725 ; Abbott v. Abbott 
( 1 801 ), 0 \vs. 343 ; Muckleston v. Brown (1801 ), 
0 Ves. 52 ; UnquiiART r. King (1802), 7 Ves. 
225 ; Seley r. Wood (1804), 10 Ves. 71 ; 

Williams v. Jones (1804), 10 Ves. 77 ; Ckanley 
( liORD) r. Hale (1807), 14 Ves. 307 ; Dawson v. 
Clarke (1811), IS Ves. 247 ; Kino r. Denison 
(1813), 1 Ves. A B. 200; SoUTHousE v. Bate 

(1814), 2 Ves. A: B. 390; White v. Williams 

(18l4h 3 Ves. Ac B. 72 ; KeliJ3TT v. Kellett 

(1815), 3 Dow. 248 ; Langham v. Sanford (1810), 

19 Ves. 041 ; Bull r. Kingston (1810), 1 Mer. 
314; Giraud r. Hanbury (1817), 3 Mer. 150; 
Gladding v. Yapp (1820), 5 Madd. 50 ; Parsons r. 
Saffery (1821), 9 Price, 578 ; Vezey v. Jamson 
(1822), 1 Sim. Ac Ht. 69 ; Ommanney v. Butcher 
(1823), Turn. Ac R. 260 ; Lynn r. Beaver (1823), 
Turn. Ac K. 63 ; Madgin r. Lumley (1823), 1 
L. J. O. S. Ch. 236 ; Gascoigne v. Lynde (1825), 
4 E. J. O. S. Ch. 54 ; Braddon v. Farrand 
(1827), 4 Russ. 87 ; Collier r. Hc^uire (1827), 

3 Russ. 467 ; Oldman v. Slater (1829), 3 Sim. 
84 ; Whitaker v. Tatham (1831), 7 Bing. 628 ; 
Mullen v. Bowman (1844), 1 CoU. 107 ; Elloock 
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^ Mapp (1851), 3 H. L. Cas. 492 ; Re Drakelky’s 
Estate (1854), 19 Beav, 395 ; Fruer r. BoroFET 
(1855), 21 Bcav. 33. 


(5) Since Executors Act, 1830. 

6378. General rule.]— Testator appointed A. &. 
B. his exors., & he gave them all his personal 
estate, ** that is to say, for you to pay all as 
follows.” He then gave several legacies, & after- 
wards said, ” I wish all this to be paid in six 
months after my death ” : — Held : under Execu- 
tor’s Act, 1830 (c. 40), the exors. did not take the 
unexhausted residue beneficially, but in trust for 
the next of kin. 

(2) Executors Act., 1830 (c. 40), requires, that 
the intention that the exor. should take benefi- 
cially, should appear by the will. 

(3) Parol evidence is now inadmissible to show 
that testator intended his exors. to take the rt^sidue 
beneficially. — I xive t?. Gaze (1845), 8 Beav. 472 ; 
5 L. T. O. S. 453 ; 9 .Tur. 910 ; 50 E. R. 180. 
Annotatione: — Aa to (1) Consd. Williams v. Arkle (187.5), 

L». K. 7 H. L. GOG. Refd. Saltmarsh v. Barrett ^861), 

3 Do O. F. & J. 279 ; lie lloby, Howlott v. NewitiRrtnn 

(1907), 97 L. T. 773. Aa to (2) Coud. Williams v. Arkle 

(187.5), L. 11. 7 H. Li. GOG : Jie Roby, Howlott r. Newington 

(1907), 97 L. T, 773. 

5370. .] — Testator by his will, said ‘‘ 1 

my nephew, J. my wdiole & st>le exor. of all th<» 
various properties I may be po.s.ses.scnl of at my 
death.” The will contained no gift or la'qiiest. 
Upon demurrt-r to a bill by the n(‘xt of kin : - 
Held : (1) the exor. was not entitled to any bene- 
ficial interest in the p<»r8onal prop<‘rt y ; ht* was a 
trustee for the next of kin ; (2) under Kxecut<»rH 
Act, 1830 (c. 40), no implication could be ratsml, 
but he Wfis boun<l to show, from tie* will itH<*lf, 
that he was to take benelleially.-— .Iri.Kit v. .Iri.Eic 
(1800), 20 Beav. :U ; :U) J.. .1. Vh. 142 ; 3 L. T. 
395 ; 0 .lur. N. S. 1320 ; 0 W. U. 01 ; 51 K. R. 
537. 


5380. — .j (1) The ({uestion w'hetlier a 
pei*son is to take as an exor. or tnist^Ht only, or 
to have a beneficial intx'pest under a will, is a 
question of intention, to he ascertained from the 
words of the will itself. 

(2) Where then* are trusts to he performed, 
though they do not exhaust the fund, & then there 
is a general gift of resitlue, without any aceornpany- 
ing trust, to tht* <*xor., they may be taken to 
explain special provisions in the will <‘\empting 
the exor. from expense* A liability. 

(3) Testator had a sist/C!r, a wife, A two (illegi- 
timate) children. By Iiis will he appoiiit<*d G., 
if G. should .survive him, his exor. A tru.st(*e, but 
if G. should die in his lifetime he appoint'd H. 
He then gave “the following legacies’’: 1*1,000 
I'ach to Ct. A B. ; 1*2,000 to a gixmt nephew' *, 1100 
to his wife ; A 1100 apiece to his two children. 
After the gift of other legacies, he gave annuities 
to his wife A his two children subject to restric- 
tions as to anticipation, A an annuitv to his 
sister M. He then gave his freeliold A leascfhold 
proi>erty, specially describ^jd, “ A all other my real 
estate & tht^ residue of my personal estate*,” sub- 
ject to two debts due to his sistc^r, “ unto the said 
G. for all my estate* A inter<*st theix'in rc*sp4*ctively, 
if he shall be alive at my decease*, but if he sliall 
die in my lifetime, then I give my said real estate* 
A residuary personal estate unto B. for all my 
estate A interest therein respectively.” He 
empowered his trustee to retain or change his 
Investments, to be free from all responsibility on 
that account, to employ accountants A n^ceivers, 
to be the guardian of his children during their 
minority, A he directed that the trustee should 
possess all powders granted to trustees by 23 A 24 


\ict. c. 145 : — Held : the gift of the real A of the 
residue of the personal estate, the former un- 
accompanied by any trust, w'as not ntTecte<l by 
the other provisions of the will, A G. look thciii 
beneficially, 

(4) The statute |Kxecutors Act, 18.‘10 (c. 40)] 
has of nc'cessity no application wdiore there is an 
express gift of n*sidue (l^oRi> (UiiiNs, 0.).~ - 
Williams r. Auki.e (1875), L. R. 7 H. U. ilOfi; 
45 L. .1. Oh. 590 ; 33 L. T. 187 ; 24 W. R. 215, H. I.. 
Annotationa : — A a lo (1) Oontd. Croomo r. Croomo (18H8), 
,59 L. T. 582 ; lie West, r. (Imso, (19001 I V’h. 84 ; 

lie lU>by, Howlott r. Newlnid^ii. 1 19081 1 fh. 71. Aa /.i 
(3) Refa. Yoap ('honh Noo r. Oils ('hong Noo (1875), 
L. R. G P. C. 381 : (.'roomo o. C'nmmo (1888), .59 L. T. 
.582. A a to (4) Conid. Yoap Cboah Noo r. t)ng ('hong 
Noo (1875). L. R. G P. C. 38l ; lie Roby. Howlott r. 
Newington, 11908] 1 Cli. 71. 

5381. .j — Kxecut-ors .\et. 1830 (e. 40), only 

applies in cases wdiere theiH* is a bare appoint- 
ment of exoi*8. so that the implication of law has 
to be resorted t/o in ordt*r to see whether the estate 
of testator not otherwise disposed of vests in them 
btmeflcially virfute officii.— Re Ronv, Uow'LKTr r. 
XEW'i.VdTON, llOOSj I (3i. 71 ; 77 L. .1. Uh. 109; 


97 L. T. 773, U. A. 

5382. Whether Intention for executor to take 
beneficially apparent by will Construction of will.j 

- Testatrix hy her w4Il hequeathed all her personal 
estate to C. wliom sin* appointed otn* of her exors., 
for his own use A hemdlt for evt*r, trusting A 
wholly conthlirig in his honour that In* Wfiuld a(‘t- 
in strict conformity W'ith her wislu's. Aft^'rw'ards, 
on the samt* day, sin* execut^nl a t4'Htamentary 
paiu*r, wliich contained a list< of a numb(*r of 
persons by name, A among ot hers, the name of 
the p4*rson who was her sole next of kin, with the 
several sums to be given to th<*m I’espei'tively, 
A cnnchiiled with a dta'laration that siR'h w/lh 
t4‘Ktalrix’H wish: Held: t-ook the personal 

estab* for his own us«* ahsolub'ly, subject only l«o 
the payment of the lega<'ieH Hpecilleii in the t^^sta- 
mentary paf»er, A thiH'e other sums, wliich, hy 
his answ'cr, 1). adinitt4*d tliat b’statrix had diri*cb*d 
him, A w'liicli he subrnilb'd, to pay. -Wood r. 
Gox (18.37), 2 My A (V. 081 ; 0 h. .1. (Oi. 300; 
1 .lur. 720 ; 40 10. U. 801. U. U. 

Annotatwna : — Expld. A Diltd. HttilOm v. Hargoii (IH.’tH). 

3 Mv. A (!r. 507. Oonid. Briggs r. Penny (IH.51). 21 1*. J. 

(Jh. 26.5; Khclley r. Hh«lb>y (IHGK), L. R. G 540 ; 

Irvitio V. .Sullivan (IHGU), L. R. 8 Eq. G7.’l. Bald. lie 

BaUUo. FlUgnrahl r. NohiI (18HG), 2 *1\ L. It. GOO; lie 

WlllliimH. WilllamH v. Wllllnrn« (1 897). 4.5 \V. It. 519. 

Mantd. (lireriG V. Marsdon (1853). 1 Kq. Rep. 437. 

5383. — .]-(!) ’IVistabir, after n'ciUng 

that his projM'rty consisted of a hollH«^ at (J. which 
was freehold, A of intgc's., etc., direrb*d the houm* 
to i>e sold ; A then gave wveral pecuniary legmues, 
A amongst them, 1*300 to G. A 1100 to I*., whom 
he appointed his exoi-s. ’fhe will concludetl thus : 
“ A to G., who is likewis<^ my executer, any sum 
then ar»pt*aring aft4*r the contents of this my will 
are fully complied wdtli A fulfilled.” G. died tlie 
day after testator, without having proved the* 
will:- Held: in a suit by his exom. against 
testator’s heir A next of kin, pitfs. wen? entitled 
to the residue of testator’s <*Htate, including the 
proceeds of th<i hous**. 

(2) If an exor. is also the rf*siduary legatee, he 
is entitled to the rc^sidiie, although he does not 
prove the will. — fiiUPFITils r. PiiOKN (1840), li 
Him. 202 ; 59 K. Jt. 851. 

5384. .j--IiOVK r. Gaze, No. 5378, 


ante. 

5385. .1 “ U|Kin the constniction of a 

. — Held : the exors. were not entitled to a 
l^neficial Interest in testator’s residuary personal 
estate. — Andrew r. Andrew (1845), 1 (Vill. 080; 
03 K. n. 598, 
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Sect 6 > — Disiribution of residue : Suh-aecU 4, A. (5)j 

5886. “ Well knowing *' executor 

“ will dispose of it In accordance with my views & 
wishes.”] — Testatrix by her will gave to S., whom 
she appointed her sole extrix., £3,000 & a like 
of £3,000 in addition for the trouble she would 
have in acting as extrix. : & she gave all the residue 
of her personal estate to 8., her exors., admims- 
trators & assigns “ well knowing that she will 
make a good use &> dispose of it in a manner in 
accordance with my views & wishes.** Among the 
papers of testatrix were found some memoranda 
in writing made since Executors Act, 1830 (c. 40), 
& unattested, specifying certain charitable & 
other bequests which testatrix desired to be made, 
,onc of which, was addressed to 8. 8. by her 
answer denied all knowledge of the “ views & 
wishes ’* of testatrix previously to her death : — 
Held : upon the words of the will 8, did not take 
the residue beneficially but she was a trustee, 
for the next of kin. — Biiioos v. Penny (1851), 
3 Mac. ^ a. 51(1 ; 21 L. J. Ch, 205 ; 18 L. T. O. 8. 
101 ; 10 .lur. 93 ; 42 E. K. 371, L. 0. 

JnnaUttmns : — Distd. Cowman v. IlarrlHon (1852), 10 Iforo, 
234. Consd. Prencliley v. Lynn (1852), 2 llob. Eccl. 
441; J’eano v. IlaliiH (1853), 11 llurc, 151. Expld. 
Cuwood V. Tliompflon (1853), 1 7 ,Iur. 798. Distd. Iloynolcls 
V. Kortrltfht (1854), 18 lloav. 417. Consd. Bernard v. 
MlnNhiill (1859), .loiin. 270 ; Irvine r. Sullivan (1800), 
]i. JL 8 Kg. 073. Distd. Stead v. Mollor (1877), 5 Ch. D. 
225. Apia. Jfr BoyeH, Bayes v. Carrltt (1884), 20 Ch. D. 
531. Retd. Shepherd v. Notiidffe (1802), 2 John. 8c H. 
700 ; JCe Eyre, Eyre v. Eyre (1883), 49 L. T. 259. Mentd. 
JohiiRon r. Ball (1851), 5 ]>e (1. & Hm. 85 ; Lane:dalo v. 
BrlRgH (1857), 20 L. .1. Ch. 27; Topham v. Portland 
(1803). 1 IJc (L J. Hin. 517 ; BarrH v. Fewkefl 0805), 
0 New Ben. 355 ; (Iroeno v. Greene (1869), 17 W, II. 
487 ; Tie Fleetwood, Sldgreavee v. Brower (1880), 15 
Ch. J). 594. 


5387. ' - .1 Testaior by Ids will directed 

his exors. to pay over his residuary property to 
liis 8ist(5r }<\ A in case of J<\’h deatli, “ to tlie exors. 
or extrixes. wliom F. by lier will, might appoint.” 
F. died b(‘fore testator, having l)y her will given 
the residue of lier estate to W. & appointed li. 
Jier extrix. lu the (txtrix. of F. filed lier bill 


against W. tlie r<*8iduary legatee of claiming 
to b(^ beneficially entitl<*d to the residue under 
J<\’s brother’s will ; — livid: L, did not take bene- 


ficially, but only on the trusts of F.’s will. 
J.ONO V. Watkinson, JvOno r. Long (1852), 17 
Beav. 471 ; 21 1.. .1. Oh. 814 ; 10 L. T. O. 8. 300 ; 
10 Jur. 235 ; 51 E. B. 1110. 

Consd. Wobb r. Sadler (1873), 8 Ch. App. 
Be Clay, Clay v. Clay (1885), .54 L. J. Ch. 048. 
FoUd. /*• BoHanquot, l^nwin v. Potre (1915), 85 L. J. Ch. 
14. Reid. IHjcon V. Dixon (1857), 24 Boav. 129; King 
V. Clottvolund (No. 2) (1858), 20 Boav. 100 ; lie Seymour’s 
Trusts (1859), John. 472 ; lie Wilder’s Trusts (1859), 
27 Bottv. 418', Juler r. Juler (1880), 30 L. J. Ch. 142; 
Leak v. MacDowaJl (No. 2) (1803), 33 Beuv, 238 ; lie 
Thompson, Moohell r. Newman (1886), 55 L. T. 85. 
Mentd. Holloway v, BadoUlTe (1857), 23 Beav. 103. 


5388.^ .] — A domiciled Englishman 

made ids will in a Spanish colony, in the Spanish 
language & form, dt empowered K., whom lie 
appointed his universal )ioir,te make Ids, testatoFs, 
will, making t herein the declaration, etc., d: other 
mattera which liad been, & would be, communi- 
cated to 1dm. Tlie will was admitted to probate : 
— Held: (1) the will was an English will, & in 
construing it , the Spanish language was only to 
be looked to, in order to ascertain the equivalent 
expressions in English ; (2) Iv. being appointed 
universal heir, tlio beneficial interest, aft^ per- 
forming the truste, if any there were, belonged to 
K., & not to testator's next of kin. — Reynolds 
r. Kortwright (1864), 18 Beav. 417 ; 2 Eq. Rep. 
784 ; 24 L. T. O. S. 40 ; 2 W. R. 445 ; 62 E. R. 
104. 

lo ri) FhQd. Tte Mannen, Maimers r. 

Manners, I19S3] I Ch. 230. 


5380. •]— Testator gave & bequeathed 

all his residuary estate to his wife, ” upon trust ** 
to pay thereout an annuity, & “ upon further 
trusts *’ to pay certain legacies, which did not 
exhaust the personal estate. He referred to 1^ 
wife as his extrix. in the will ; but the will did 
not contain any express appointment of her as 
extrix . : — Held : upon the construction of the will, 
she was entitle(i beneficially to the surplus estate. 
— ^Williams v. Roberts (1857), 27 L. J. Ch. 177 ; 
30 L. T. O. S. 304 ; 4 Jur, N. S. 18 ; 6 W. R. 33. 
Annotation :-^Coiud. Re West, George v. Grose, [1900] 


-.] — Juler v. JuiiER, No. 6379, 

- Bequest of residue to executors 

Pestator gave legacies of nineteen 
his exors., & he bequeathed his 


1 Oh. 84. 

6390. 

ante. 

6391. 

absolutely.”]- 

guineas to each , 

residue to them ” absolutely,** charged with 
certain legacies. He also authorised them to 
deduct their costs, charges & expenses out of any 
part of his estate : — Held : the exors. were trustees 
of the residue for the next of kin. — Saltmarsh v. 
Barrett (1861), 3 De O. F. & J. 279 ; 29 Beav. 
474 ; 30 L. J. Ch. 853 ; 4 L. T. 690 ; 7 Jur. N. S. 
813 ; 45 E. R. 885, L. JJ. ; subsequent ^proceedings 
(1862), 31 Beav. 349. 

Annotations : — Consd. Barrs d. Fowkes (1804), 2 Hem. & 
M. 60 ; Re Henshaw (1861), 34 L. J. Ch. 98 : Williams v. 
Arklo (1875), L. H. 7 11. L. 606. Refd. Re Glukman. 
A.-G. V. Jeffreys, 11907) 1 Ch. 171. 

5392. “ In confidence that ” executors 

“ will dispose of same as I may direct.”] — Testa- 
trix bequeathed to her exors. all her plate, linen, 
etc., & other personal effects, in confidence that 
they would dispose of the same as she might by 
memorandum or otherwise direct. By a duly 
attested codicil she gave a life interest in an 
additional legacy, observing that the bequest 
would make little difference, as it would eventually 
fall into the residue ; & adding words to show that 
the bequest would only affect the interest of her 
exors. : — Held : the exors. took tlie entire residue 
of the personal eslate for tlieir own benefit. — 
Shepherd v. Nottidge (1862), 2 John. & H. 766 ; 
1 New Rep. 15 ; 7 L. T. 309 ; 70 E. R. 1268. 

6393. .] — Testator bequeathed an 

annuity to his wife to be paid out of his effects, 
the exors. of his will to give security for the same, 
lie then made bequests to three of his nine children, 
A stated why he did not provide for three others ; 
he then appointed certain strangers to be trustees 
& liis tliree remaining children to be exors. The 
will contained no gift of residue ; — Held : there 
was sufficient on the face of the will to show that 


tiui exors. were intended to take beneficially. — 
Harrison v. Harrison (1861), 2 Hem. & M. 237 ; 
4 New Hep. 224; 83 L. J. Ch. 647 ; 10 L. T. 569 ; 
10 Jur. N. S. Oil ; 12 W. R. 854 ; 71 E. R. 454. 

6394. Bequest coupled with trust void 

for uncertainty.] — Testator gave real & personal 
property to exors. & trustees upon trust, to con- 
vert & hold upon such trusts as he might appoint, 
& ” in default of appointment, then for the same 
to be expended & appropriated within three years 
after his decease in such way & manner & for such 
purposes as they or the majority of them in their 
judgment or discretion should agree upon.** By 
codicil testator gave certain pecuniary legacies 
to the exors. ” irrespective of any interest they 
might ultimately take in the residue of his estate ** : 
— Held : the exors. were trustees for the heiress- 
at-law & next of kin. — ^Buckle r. Braarow (1864), 
6 New Rep. 7 ; 11 L. T. 265 ; 10 Jur. N. S. 1095 ; 
13 W. R. 68. 


Annotations : — Yesp Chesh Neo «. Ong Obflng Nao 
(1875). L. R. 6 P. cTiil : Re HowtiL RTBookliiglism, 
Lienrias V. Bockingliam, [19141 2 Ch. 173. 
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. — — To the persons hereinafter 

appointed executors.]— Where testatrix gave aU 
tne residue of her real S& personal estate to the 
per^ns thereinafter appointed her exors., to be 
divided among them in equal shai'cs, for their 
ab^lute benefit, & one died in the lifetime of 
testatrix, & another attested the will, their shares 
lapse, it being a gift to them as individuals, & not 
as a class. — Hoare v, Osborne (1804), L. J. 
Ch. 586; 10 L. T. 20; 10 Jur. N. S. 383; 12 
>V • It, 39T • 

Re Ponedis' Settlement Trusts (1879), 
4» Jj. J. Ch. 741. 1 cannot understand Ilnare v. Osborne 

howlond. 11894] 1 Oh. 

Willoughby Osborne v, llolyoako (1882). 

22 Ch. D. 238. 


5396. “ To enable ** executor “ to 

carry into effect purposes of will.**] — Extrinsic 
evidence is inadmissible to assist in explaining the 
construction of a will, though admissible to rebut 
presumptions of law contrary to the actual words. 
Therefore where testator, after certain specific 
devises & bequests, devised the residue of his 
real & personal estate to the exor., “ to enable liim 
to carry into effect the purposes of the will” : — 
Held: a resulting trust for the lieir arose by the 
rules of construction, & not by iiu;re implication or 
presumption of law, & consequently extrinsic 
evidence was inadmissible to show that tesUiU>r 
intended the exor. to take beneficial Iv. — H ahus r. 
Fewkes (1865), 6 New Hep. ,355; 31 1.. J. t’h. 
522 ; 12 L. T. 727 ; II .lur. N. S. 660 ; 13 W. K. 
987. 

5397. .] — 3\‘.stator gave several 

legacies <»f eonsiderabh* amount to his ehildr<*n, 
to be paid out of his real A: pei*Houal esfatt* ; he 
gave i‘10 each t<i his two exors., in east^ they 
accepted At acttnl in the <*xorsliip. of Ids will. 
Ho then made various specific he<iuest8 ; ‘‘ A: 

as to th(j re.sf., r(^siilue At remainder of his real A: 
personal estate, not thendnhofore otherwise dis- 
posed of,” he gave, devised At betpKuithed tin* 
same to A. At (’., At made them sole exors. <»f his 
will. Hy a eodicil, testator dcvisc'd l-o his exors. 
a particular house, not befor*(j iiieiitioned, in trust 
ff»r sale, At the procecuis to Im; divide<l between all 
ids children : — IJcld : t he facts of the exors. 
iiaving equal legacies given them. At taking the 
residue in joint-tenancy, though sufTicient to hav<5 
prevented them from taking the residuary jier- 
sonal estate beneficially by virtue of tljcdr ofllc'e, 
were insufiicient to prc‘vent the op<‘ration of the 
clear gift to them as individuals, they took the 
residue under the will beneficially , — fte IIenkiiaw 
(1864), 34 E. .1. Ch. 98; 11 E, T. 17; 10 Jur. 
N. H. 837 ; 12 W. H. 1139. 

A nnoto/ion .'—Conid. WlUlama r. Arklo (IS?.*!). E. It. 7 

II. L. 60G. 

5398. “ In consideration of ** paying 

Income to wife for life.] — Testator bequeathed all 
his property to two persons whom he appointed 
exors. ” in & for the consideration of ’’ paying 
over the rents Afc profits to liis wife for life : — 
Held: the exors. did not take beneficially, but 
the estate, subject to the widow’s life interest, 
was undisposed of. — B ird v. Harris (1870), 
L, R. 9 Eq. 204 ; 39 E. J. Ch. 226 ; 23 L. T. 213 ; 
18 W. R. 374. 

5399. Effect of subsequent codicil.] — 

Testator appointed two of his sons exors., & gave 
various legacies, but made no residuary bequest. 
By a codicil he directed his two exors. Ab three of 
his principal legatees to pay all expen^ attend- 
ing the proving of his ^^1, & administration At 
winding-up of liis estate, in equal proportions, 
accordhig to the nature of the property they 
derived under his will At codicil, it being his 


express desire that no pait of such expenses 
should be borne by the residuary legatees, but 
that they should receive the residue free of all 
deductions for expenses : — Held : the ap|K>int- 
ment of exors. hacl no operation as to the bene- 
ficial disposition of the rt'sidue ; A: being undis- 
posed of by the will, the codicil left the matter in 
the same position. A: Ujen' was im intostacy as to 
the residue. — T ravers i>. Travers (1872), E. H. 
14 Eq. 275. 

6400. “ For paying off ** deb(.]~< 

Testator, owing to his mother JC300, ” towartis 
liquidating this ” bequeiithed to her some eliattols, 
& also ” for paying off this debt ” bequeathed to 
lier “ all ifc (everything not otherwise nuentionud ” 
in his will, A^ appointed his mot her extrix. : —!leld : 
the extrix. was not made hiMielieial residuary 
legatee. — W hioht r. Revki.l (1872), 27 E. T. 
439. 

5401. .) — !>., by Ins will, gave all his 

property to his exor, upon trust for tlie purposes 
of his will, A^ after gifts of iI3l)0 t4> a daughtier. A: 
5s. a week to his son, .E, b(?(|in*ath(Hl tin* remainder 
of his pioperty ” A any ot her lU’opc'ity of which 
I may die possessed. A: I norninat>e A appoint iny 
son 11,,” sole (‘xor. ; hut testiitor omittcMl to say 
to whom he iHMpKvithed tin* rcniaindt*r : //Wd ; 
tt'stator liad faihsl to ('Xpr(*ss his inti^ntion, it 
there was au intestacy ns to th<* residuary real it 
pcTHonal »»stat4\- DuiVKit r. Dhivimi (1S7I), 43 
li. .E Ch. 279. 

5402. " — ~ At discretion of ** executor 

•* dc at his own disposal.**] T<‘Ht4itiix by Iut wilt 
a)>point4sl (i. her exor., A direct ( m 1 him to pay Inu* 
debts ic fum*ral A: t(‘st amentary exp(»nH<‘S. She 
th«‘n b«s|U(*at lM‘d vaiious p(*eiininry h'garies, in- 
(duding a h*gacy to <i. “ my exor.,” At concluded 
Iut will in the following ItTinu : Aft^u* t he 

afore.said h'gacies have Ihmmi duly paid (li<' 
r<*inaind(*r (»r residue of my property, if any, 
shall b(j at th(‘ discretion of my exor. At at his 
own disposal”: Jlrld: (1. l4»ok th«' residuary 
estat«‘ of testatrix as a beneficiary A not- us (rnHt-4»e 
for th(^ next of kin of testatrix.- Re ilowici.E, 
Re Buckinoiiam, Euioins r. Hcckincuiam, 11915] 
I Vh. 241 ; 81 J.. .1. Ch. 26i» ; 1 12 E. T. 188, C. A. 
Annolttlions: -Vitid, Re Iteetli, IlnUfTMlo/ i’. CluWfflll 

(1917), 80 h. J. <’h. 270 ; Re Chiipiruiii, HuUjh r. A. O., 

119221 2 Ch. 479. 


5403. .] Where (cHl-al-or gives 

-ho ultimate remainder of a fund, aft<*r the ler- 
Tiination of a life interest,, to be* dispensed of at the 
liscretion of the iniHU'es of Ids will. At makes a 
general gift of all his residue*, a trustee hy renre- 
((miat,ic»ri of th(» last surviving trustee naiiKMl in 
die xvill is not eiitithsl to take tie* fund benell- 
nally. At it will pass under the general gift of 

x*Hidue.— //c Ihsmi, II attkrhi.ky v 

1917), 8<l ij. .E Ch. 270 ; 1 16 Ij. T. 46.>. 

54(^. .]— By his will prepared At 

»xecuU*d in India, E?8taior, domiciled in In3land, 
leclarcsl that his ” solr. in Iwdand ” should deal 
vith his ” Irish pro[)erty otilv.” He appnlnti3d 
.wo naint?d exors. ” with regard to all rny property 
n thia country.” He declared that ” all my per- 
tonal efr<?ct«, ponicjs. saddlery, etc., (ixcept such 
IS my exors. desire to dispose of otherwise, to bo 
lold.’* There W'<?rf3 personal effects in England : 
--Held: the two named exors. were residuary 
egatecs under the will, Ac as such entitled to a 
rrant of administration of the estate in England. — 
fn the E«Uiie of Mili-ar, Irwin v, Carutu (1915), 
IS reported in J 14 E. T. 373 ; 32 T. L. R. 193. 

54^5. •• To bo at hit own dItMsal ** 

~Mo direct gift to executor.] — Testatrix oy her 
rill appointed an exor., & after giving various 
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fi/ecl. 0. — DintrUniliAn of residue: Sub-sect. 4, A. (h) 
^ (r ) db B. Sect 7 ; Suf)~Mect. 1, A. (a).] 

pecuniary legacies, including two for charitabk^ 
purposes, & £100 to her exor., she left in blank 
the name of her residuary legaifje. By a codicil 
testatrix desired that her I'osidue should be 
“ applied for charitable purposes as I may in 
writing direct, or to be nd/ained by my exor. for 
such objects & such purposes as he may in his 
discretion select, & to be at his own disposal.** 
She hift no written directions as to the charities 
U) lie benefited : — Held : there being no direct 
gift t/O the exor., the added words “ to be at his 
own disposal ” were not sufYlcient t^o enable the 
ct. to hold that the exor. took the residue benefi- 
cially. lie ludd it therefore as tnistee for the next 
of kin. — He (Jhapman, Haleh v, A.-(1., [1922] 

2 Ph- 479 ; 91 L. J. Ch. 527 ; 127 L. T. 01(5 ; 0(5 
Sol. Jo. 522, C. A. 

5406. Admissibility of evidence to show intention 
of testator.]— IjOVK v, (Iaze, No. 5378, ante, 

6407. Executor taking as trustee for next of 
kin -Whether express trustee.] —The trusteciship 
of exors. cr(!ated by Executors A<d, 1830 (c. 40), 
was not int-enchMl to be dilTerent in its nature 
from that wliich exist^fd previously under the ruh* 
establish(*d in cts. of eiiuity, viz. that in the 
/ibsence of special (dnuimstances exors. were not- 
to be regarded as express trustees. 

'l\istator, who died in 1873, gave? all his property 
( harged wit h c(^rtain annuithjs to the trustees of a 
charity, afijiointed K. to lx* his exor. At gave him 
a legacy. TIki estato includrul freehold As lease- 
!iold juHHieiiy. K. entered into possession. At 
received tlie income of tesUitor’s estate on belialf 
of t he charit.y for a p(‘riod of t-vventy years. Soon 
aft(U’ t<*Htat.or’H death he r(!ad over the will to 
testator’s only son, who was his heir-at-law A: 
so1<‘ iK'xt of kin, but gave him no information as 
t.o his rights under tht? will, having regard to the 
gift- being to a charity. The son died in 1895 
without ever having claimed the estate. In an 
ac'tion by t lie t rust-i'es of t he charity for a (h*clara- 
tion who was entitled to t(;stat<or's estate: — 
Held : K. was not an (express trust (x* for the next 
of kin. AV Ea(^y, Hoyai. (Jeneuai. Theatrh ai. 
EunI) Ahsocn. V. KyiH), 11899) 2 (’h. 119; (iS 
E. .1. C\i. 488 ; 89 L. T. 709 ; 17 W. H. 991. 

A nnotatUmH : - Refd. Hr Plow. St. liurthelotnew*H ]IeHi)It 4 il 

r. (^unilidnii, 11014) 1 t'li. Mentd. Kv lUchardHoii. 

Polo i\ PuttcMKlon, 111)11)] '£ (’h. .'lU. 

5408. Fund set aside Declarations of 

executor.) Part of Hit* estate of tesUitor upon 
the deaths of t\v<» h<uim without. Issue in J89I A 
1897 iH’spectively b4H*atne undisposed of. A: 
devolved upon his next of kin, among whom were 
li. A:. .1. The c'xoi’s. of testaUir distribiiUni the 
utulisposed of fund so far as tiu'y w<’re able, but 
rc^tained tin* shanks of B. A: J., who were then 
iload, A^ whose rejirt'senUilives wei*e not known 
or not- constituted. A: invest^sl them, & fixmi time 
to time added tiie <lividends to the principal. 
*rhey also kont books relating to the estate of 
testator, in wnitdi they made entries to the effect 
t.hat. t-lu'se funds belonged U^ the estate's of B. A: 
,1. iH«sp4*ctively, A: weixi lu>hl on behalf of the 
persons who vvow' entitled when they had estab- 
lished their claims. No payment A:' no acknow- 
ledgment had been made by the exors. in respect 
of the funds so ndained : — Held : the exwuU>i's 
of testator liad become express trustees of the 
undisposc^d of funds in question. At therefore the 
case did not come within law of Property Amend - 
iiietii Act, 1890 (c. 38), s. 13, A the legal personal 
reprt^mtativt^s of B. ^ J. were not barred bv the 
statute, but wen' entitled to the funds.™ /fe 


Administrators. 

Gompertz, Parken V, Gompertz (1911), 105 
L. T. 664 ; 56 Sol. Jo. 11. 

(c) After 1925. 

See Administration of Estates Act, 1925 (c. 23), 
H. 49 ib). 

B. Where No Next of Kin, 

See, Law of Property Act, 1922 (c. 16), 
8. 150 (1) ; Administration of Estates Act, 1925 
(c. 23), Rs. 46, 49 (6). 

5409. General rule—Effect of Executors Act, 
1830 (c. 40).] — (1) The above Act, as to tlie right- 
c»f exors. to the undisposod-of residue, merely 
shifts the burden of proof from the next of kin to 
the exor. 

(2) Devise Ac bequest of residue of testator’s 
property to A., B. Ac C., “ upon trust ** to convert 
Ac pay debts Ac certain legacies. Testator, in a 
subsequent clause, appointed A., B. Ac C. his exors., 
& he die without next of kin : — Held: the Crown, 
as against the exors., was entitled to the undis- 
posed -of residue.— -JiEAD v, Stedman (1859), 26 
Beav. 495 ; 28 L. J. Ch. 481 ; 33 L. T. O. S. 115; 
53 K. H. 989. 

AnnotfitUm: — Ah to (2) Reid. Itr HlggrinBon & Dean, JCx p. 
A.-(S.. 11899] 1 Q. 11. 325. 

5410. .] — The title of an exor., as 

against the Crown, to the undisposed-of residue 
of ttistator’s personal estate, is not affected by 
above Act. Therefore, where a t-estator dies, 
leaving no next of kin, Ac having appoint<‘d an 
exor., Ac no prc*.sumptic)n arises from the will that 
t4*stator meant to give only the offices of exor., 
Ac not the beneficial interest, th(» (‘xor. is entitled 
as against the Crown. 

Testat-or, who died after above Aet came iiit-o 
operation, by his will directed that his debts Ac 
funeral Ac 1-i‘Ktainentary expenses shovild bo jiaid 
by his exors. thereinafter named, A: appoin(-<*d his 
fri(‘iul K. Ac Ills friend C, (‘xors., gave unecjual 
legacies to K. Ac (-. by name, Ac gave otlu*r h*gacit*s, 
Ac died without leaving any next of kin : — Held : 
the exors. were (*ntitled, as against the C'rown to 
tht* uudisi)osed-of residue of personal estate, in 
e<]ual shares . — Be Knowles, B-oose r. C^ialk 
( 1880), 49 J.. .1. (!h. 925 ; 43 L. T. 152 ; 28 W, H. 
975. 

A ntuiUtlion "Reid, /iV llacon’s Will, C’atup r. C’oc (ISStJ), 

31 Ch. 1). -KiO. 

5411. - .] 'j’hr rule establislied by the ohl 

law as to exors. being truste(»s of undispos(‘d-of 
residue must not be exbmded beyond the casc‘.s 
which e.stahlished it. 

By a will in 1881, t-o which Executor’s Act, 
1830 (c. 40) did not apply, testaUir appointed 
thm* cxoi’s., Ac gave to each an equal pecuniary 
legacy Ac to tw'o of them specific legacies of un- 
equal value. Theiv Ixnng no gift of residue Ac no 
next of kin, the Chxiwn claimed the residuary 
estate y/c/d ; on the true construction of this 
vvill, tlu* peculiar circumstances raised no presump- 
tion that tesUitor intended to make the exoi*s, 
iiieit^y tnistees, Ac they W'ere entitled t-o the iv- 
siduary estate for their owm Ixmefit. — A.-G. r. 
.iKFFEitY.s, 11908] A. C. 411 ; 77 L. .1. (3i. (585 ; 
99 L. T. 737 ; 21 T. L. K. 793 ; 52 Sol. Jo. 690. 
11. L. ; affy. S. mtb nom. He Glukman, A.-G. 
V. Jepfeuys, [10081 1 (3i. 552, C. A. 

5412. Whether Intention for executor to take 
beneficially — Legacies to executors.] — A man dying 
IKissessed of leasehold property, which he owlers 
to be sold, A: the money paid to a charity, which 
is prtn'ented from taking by Statute of Mortmain, 
the exor. having a legacy. Ac there being no next 
of kin, is a trustee for the Grown. — Middleton t». 
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Spickr (1783), 1 Bro. C. 0. 201 ; 28 E. R. 1083, 

Taylor r. Tlayfrarth (1844). 14 Sim. 
(1848), 5 Moo. 1\ V. C. 434. AM. 

HaSlton i *"*«; rini Johnstoue r. 

n 70 ^ 7 i Barrlay r. HtiascMl 

’ ^rrow r. Wadkin (1857), 24 Beav. 

? w?' <1790). 2 Cox. Eq. Ca«. 364 ; 

A‘'n ^ ^^3 ; Marsh r. 

L*'u* 4^Kq^ it H. bl ; Brook r. Badloy (1867), 

6413. Of equal amounts.] —(« if t of 

residue to exors. in trust, witli equal legacies Ui 
the exors. by name : — Held : not to pass a beiu‘- 
licial interest in undisposed-of residue, which 
came to the Crown. — Chester r. CUikster (1S71), 
Xj. R. 12 Eq. 444 ; 19 W. H. 94B. 

Annomion: — Mentd. Perrlng v. Trail (1874) 22 W. H. 
512, 


6414. Of unequal amounts.] — lie 

Knowles, Roose v. Chalk, No. 5410 , ante, 

5415. ,] — A.-G. V, JlCFFKHYS, 

No. 5411, ante. 


5416. Property bequeathed on trust.] — 

'^festatrix gave her real & personal property tA> A., 
R. 4te C., their heirs, exors., etc., in trust to sell tin* 
same immediately after her (huith, A: to stand 
}>ossessed of the prf>duc<*, in trust for sucli persons 
iis she should direct by a codicil. Rut she did 
not make any codicil, nor did she hnive t*illH*r ln‘ir 
or next of kin. After her death. A., R. A: C. sold 
her real estate : — Held : they were entith‘d t^i the 
proceeds, for their own herndit ; A the (Yown Wiis 
entitled to the pei*8onal estate. — 7\\yL(»h v, IIay- 
(JARTH (1S44), 14 Sim. S; 2 L. T. O, S. 1:17 ; S 
Jur. i:i5 ; (HI K. U, 259. 


Annolations : — Folld. Pewull r. Murrctt (18.*i3), 1 Sin. A* (1. 
38 1 . Consd. Barrow r. Wadkin (1857), 21 Beav. J ; I{r 
BacoiFd Will, Cuiup r. ('oc (188(i). 31 Ch. l». I6U. Diltd. 
J{e Bond, Panes r. lliMM | 1 Cli. 1.5. Aplirvd. 'rallMd- 

r. Jevers. 1191712 ('h. 36.1. Re!d. Dowrir r. .Morris (1841), 
3 Hare. 394 ; Beale r. Syinondn (18.'»3), 16 Bouv. 496; 
MaKtiljpatuni, ( 'olJts-ttJr r. (.’avaly Veneata Nurralnanah 
(1861), 8 M<io. Ind. A|i|». .529; (.'iiiiitack r, Edwardn 
(189.5), 13 B. 334. 

6417. Failure of trust.] NVlieri- j»er- 

.sonal property is givt*n to exors. ij|)on trust, they 
are exchuh*d from claiming for their own henetit, 
& if the* tni.st fails k then* an* no next of kin, the 
exor. is trust<*e for the Crown. — IV iwell v, Mer- 
Ufrrr {1S.5:4), 1 Sm. A: (1. BSl ; 22 E. .f. Cli. 4BH ; 
21 Ji. T. O. S. 9S; J7 Jur. 419; I W . It. 2i:j ; 
B5 K. H. 1B7. 

A inmtatwn : —CotiMA, lit lligrxiiiHon & l)eun, LV jt. A. 'Cl., 
11899J 1 g. B. 32.5. 

5418. .] ~ llArKE V, J’atrb k.son, 

No. .59 IB, post, 

6419, - Heap ?*. Stkbman, No. 5199, 

ante, 

5420. — .] - Testator devis<-d & be- 

queathed his real A: personal residue, including 
lea.s4*holds, to five )>ers<ins absoluU'ly, Si appiiinted 
them exors. ile Juul t<ihl them lie did wi in the 
hope that they would fulfil his inU^ntion of devoting 
liis f*staU^ U> a charity. Testator having died 
without next of kin, Si the devisees K exors. 
jvdmitting they wen? not intended Ui take bfjnefl- 
eially : -Held: the exors. wen? trusU’es of the 


leaseholds for the Crown. — Johnstone r. Hamu.- 
TON (18B.5), 5 OilT. 30 ; B New Rep. 352 ; 12 L, T, 
822 ; 11 Jur. N. S. 777 ; 1,1 W. H. OBI ; BB K. K. 

6421. — ,] (’HESTER V, Chester, No. 

5113, ante, 

5422. .] — Testatrix dcvi,sed k> be- 

queathed r<*al aS: personal estate to Jl. A: (». upon 
trust for conversion Sc payment of her funeral Sc 
tosUimentary expenses, debts Ai: legacies. A: the 
ultimate residue of her real At personal estate she 
gave equally between 11. iV (1. for their own use 
A bem*lit absolutely. She then appoint eil 11. Sc 
G. exoi's. A: tru8tt*es of that her will. Ry coitieil 
.slje r«*vok«*»! the gift of the ultimate* iH\sidu<* t.o 
if. A: (}., A: instead tliereof gav»» tht*in each £509 
for his trouble in acting as an exor. Sc trusti'o of 
her will. Testatrix died wit hout leaving any heft*- 
at-Iaw tir n(*xt of kin. 7’here was a considerable 
amount of ivsiduary personal estate* : 'Held: on 
the fact* of the* will Si codicil the t'xors. wt*rt' not- 
intended to take anything iiitm* than tht* £500 
legacies, A flit* Crown was therefore <*ntitl(*d as 
against- them to tlie undispo.sed-of n'siduary 
est.aG *. — He IIpd.son’s Trp.sts (|SS:{). 52 L. J. Cli. 
789 ; 48 J.. T. 5B2 ; .31 W. H. 778. 

5423. - ‘ - Will on printed form Blanks 

not filled In.] A will, which was on a priiitetl 
form, after giving certain legacies, eontain(*d a 
gift of all the j)n>p«*rty ‘»f testatrix real A personal 
“ unto - -- to Si for , own ust* Si ht^netlt 
ahsohit<‘ly,’‘ A the appoint-ment> of C., “ t4» pay all 
my <b*hts, fun(*ral expenses to h«* extir. of 

this my will.” '^restatrix had no next of kin, At 
there wiis parol eviilem‘t* sullicient t4> show an 
int4*ntion on h(‘r part that the exor. should take 
the residue for his own h(*iii*Bt : Held: the 
elTeet of the blanks in the will could not he gr(at4*r 
than to raise a pri'sumption against the exor. of 
a resulting trust for the next of kin; (2) At as 
there were no next of kin. ^•vid<•nee of t.lie intention 
of testatrix wiis admissihle as against the Crown, 
A th<*refor<* the exor. was erdithsl t4> the rt'sidne 
for his own benefit. He IUoon’h Will, Camp r. 
Coe (IHHB). :J1 Ch. D. 4B() ; 55 h. J. Ch. :JBK ; 
51 J,. T. 159; :U W. H. :1I9 ; 2 T. h. K. 27H, 
J). C. 

5424. Admissibility of evidence to show In- 
tention of testator.! He Racon’s Will, Camp r, 
CoK, No. r>l23, (tfile 


Seit. 7 . ORDER OF APPUCATION OF ASSETS. 

S|TH-ne<T. I. lilABILITY OF PERSONAL KhTATE. 
A, Fur lUiifineul of Ihiseeured Debts and Leijaries. 
(a) /ft (ieneral. 

See li/itid Transfer Act, 1897 (c. B5), s. 2 (3) 
(is'pcaled by Uiwof Properl y Act, 1922 (c. 1 B),h. 15B 
(1 1 )) ; Administration of KHtat4*s Art, 1925 |c. 23), 
H. 32. 

5425. Gensral rule — Personal estate primarily 
liable.] -If a man h/is goods Uf the value of £100 
Si is indf*ht4*d in £29 Si he devim^s Sc lM*(|ueath8 to 
his wife by his G^starnent tin* moiety of all his 


PABT IV. SECT. 7. SUB-SECT. I.— 
A. (a). 

5426 I. General rule — Permmal estate 
primariiy liable .) — A testaUir, by hiti 
will, fpave t4) hlB widow an annuity of 
14,009 in lien of dower. Hlii will 
contained certain deviacs. Si gare other 
legacies 4t annuities, which the testator 
chaigcd on the whole of his estate not 
befon* devised , A: Ih; ein|»owere’d his 
exors. to sell any of his pro|M*rt> which 
they should think m*ce«iNar> . 'J'he 


widow elc*rted to take the annuity : — 
field : that the legacies Ac aunuitiiHi 
were payable primarily out of the 
pcfrsonal estatit. — D aviimvon v. IRkimku 
(1871). 18 Or. 47.5.— CAM. 

542511. .J— TesUtor Isj- 

queaUnid to his wife all moneys in 
bank, notes, mtges.. 4c all gnwis tc 
chattels wliatsoi'ver 4c wherwss‘v»*r, 
including his ben<*f)eiary oertincate, 
♦do. TIut will dealt, abs#, with rv^rtairi 
lands 4c all the tpHuif* of u^Htutur. Tltv 


goods werc^ given by general, not by 
HtsHiUic or nsddiiary, UHiiutst to the 
widow, 4c notUlrig was said In the will 
as to payment of debts. Testator loft 
some Mtal pro|Mirty not mentioned or 
iftclud«td in the will, 4c as to which he 
died intestaUi. As a^inst the widow, 
it was c4intended that tlie debts shoitld 
Is9 paid out. of the personalty In 
exoneration of the lands descended 
Held : notwithstanding Dovolntlon of 
EstAtes Act, ss. 4, 0, the personal 
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Sect* 7 . — Order of applicaiion of assets: Svb-secL 1, 

A. (g).] 

goods to be equally divided between her & his 
exors., & makes his exors., & dies, & the exors. 
pay the £20, yet the wife shall have the moiety 
of the whole estate, viz. £50 witiiout any de- 
falcation, so that the exors. have assets besides. — 
Anon. (1001), Gouldsb. 149 ; 75 E. R. 1057. 

6426. .] — Orirk V. Goodwin (1703), 

Frecrn. Ch. 204 ; 22 E. K. 1200. 

6427. Foreign debts.] — If a Dutch- 

inaTi be possessed of real estate in Holland, Ar. 
personal estatye in England, & dcwise his real estate 
to A., & Ids personal to H. the personal estate 
shall be first applicsd to pay his debts in Holland, 
though rc*al estate there is liable to debts. 

• It is there, as it is }i(‘re, that the j)erBonal 
estate shall coriH; in aid of the real estate Ac be 
charged in the first ]>la(;e {per (’UJi.). — A non. 
(1723), 9 Mod. Rep. (UJ ; «S E. H. 319. 

6428. — .] — R., by his will, after stating 

that h(! intended to di8i)cjHe of his estate;, gave 
Jiis i‘<;al estate* Ac two several l(;gaeies to his nepli(‘W, 
H., Ac th(;n gave to liis niece, M., £3,000, also to 
his niece* A., £5,000 in the Old Annuity Stock of 
th(! Sout-Jj S(;a Go. ; to Jiis iii(;c(; W., £3,000 in 
tin; New Annuit y Stock of tin* South Sea (k). ; 
to his (Mui.sin J\, £5,000 in the Old Annuity StDck 
of the South Sea Oo. ; Ac aft(;r other b(*qu(‘stB, 
gave tlie r(*sidu<; of his r(‘al Ac j)<‘rsonal <;Ht.ate to 
liis neph(;w S., Ac ap])oint('d I*., Ids exor. ; at tin; 
times of making his will Ac of his death, testator 
was possessed of (udy one sum of £5,000 in the 
Oh! Annuity St4»ck of the South S(»a (k). ; - Held: 
the two legaci(*H of £5,000 in the Old South Sea 
Annuity St«»ck were not. .si»eci(ic legacies in the 
sl.rie-t sens*; of the term, hut S(*parat<; Ac distinct 
legacies, t.o he imide good out of tlie i»ersonal 
assets of t<*stat.or. “Rukhk v, Snahlin (173S). 
West temp. Hard. 470; 1 Atk. 414; 25 E. J{. 
1037, E. 

AnnniationH : ~ Expld. Avclyn r, Wnnl (I7.')0), I Vcs. Sim. 
420. Oonid. Kluoch V. 'rhorhiirl.oii (1764), Vch. Son. 

Refd. .loffniyM r. JotTroyn n74:i), .'1 Atk. 12U ; 
Wiiiirnolil r. Nowtim (1744), » J\UkI. Hop. 42H ; J)<ior v. 
(loiiry (17410, 1 Voh. Sou. 265 ; AMhbiirnor r. Mai'quiro 
(17H(f), 2 Hro. (). tl. ItlH ; Siiumnim r. Vultunoo (17lKt), 
4 hro. <5. (I. IMTi ; J{r WillceokH, Warwick r. WillcockH, 
intaii 2 (?h. :i27. 

6429. - - .] -Vkunon r. Vaudkky (1740), 

Rani. (!h. 280 ; 2 Atk. 1 19 ; 27 E. R. 040, E. V. 
Aututtiiiiimti :—M€ntd. Allfroy r.Allfrcy (1K4U), 1 Miw*. & O. 

H7 ; A(U\v r. Arunlil (1852). 2 Do (1. M. 8: (}. 4.12 : liolliiiul 
r. Holland (18(111). 4 (^h. App. 4411, ii. 

5430. .] Hnder a will by which lands 
were chargeti with all debts, the extrix. to whom a 
residue, aH^n* payiniuit of legaeies, wiis bequeathed, 
claimed the pemmal effocta as a H))eci0c legacy ; •- 
Held: the personals were first. ai>plicable, Ac the 
land a security aft4?rwarils. to the auiount charged 
upon it. — Gi.kkd r. Gi.kkd (1753), 3 Kenv. 11 ; 
90 E. R. 1291. E. V. 

6481. .1 - Hahmood r. OoDANnKR, No, 

5850, 

543 1, Liability of personalty speclAc- 

ally be<||iieathed.] — It is the duty of exors., os far 
as possible, tt> preserve tuHcles specillcally be- 


queathed, according to testator’s wish, & unless 
compelled, they ought not to apply them to the 
payment of debts. — Clarke v. Ormonde (Earl) 
(1821), Jac. 108 ; 37 E. R. 791, L. C. 


Annotahons: — Be!d. Seale v. Hayne (1863). 9 L. T. 570. 
Kentd. Lee v. Park (1836). 1 Keen, 714 ; Hanken r. 
Harwood, Hanken v. Boulton (1846), 5 Hare, 215 ; 
Howland v. Morpran (1848), 17 L. J. Ch. 339 ; Vincent v. 
(iodfion (1850), 3 De G. & Sm. 717 ; Macrae v. Smith, 
Panton v. Smith (1856), 2 K. & J. 411 ; Marriage v. 
Skiggs, lie Skiggs (1859), 4 De Q. Ac J. 4 : Springett v. 
Dashwood (1860), 2 Giff. 521 ; Haly v. Barry (1868), 3 
Ch. App. 452 ; He WomerBley, Etheridge v. Womersley 
(1885), 29 Ch. D. 657. 


6433. .] — A., the exor. of B., dealt 

with canal shares, which had belonged to B., as 
his own property, & ultimately bequeathed them 
to O. ; &; he gave certain other chattels, whicli 
always had been his own property, to D., & died 
possessed of but very little other property, leaving 
some of B.’s debts unpaid, Sc a balance due from 
him in respect of his receipts Ac payments on 
account of B,*s estate. At his death the canal 


shares remained standing in B.^s name : — Held : 
those shares were not exclusively applicable to 
pay B.’s unsatisfied debts ; but A.’s general 
personal estate must be applied first, A^ C. D. 
nuist contribute to make up the deficiency in 
proportion to the value if the articles bequeathed 
to them respectively. — Ibbetson v. Ibbetson 
(1843), 13 Sim. 544 ; 7 Jur. 1033 ; 60 E. R. 211. 

5434. Fielding v. Pherton, No. 


5902, post. 

5436. .] — Testatrix who was entitled 

to half f)f her sister’s residuary estate, bequeathed 
a large legacy, which, if it should fail, she directed 
should fall “ info her own estate.’* She be- 
queathed the residue of her prop(;rty, except that 
derived from her sistiir, to A., Sc the residue of 
her proi)cr</y derived from Iter sister’s estate to 
B. : — Held : the latter must contribute with the 
former towards payment of the debts, expenses 
Sc legacies. — Greenwood v. Jemme^ft (1858), 26 
Beav. 479 ; 53 E. R. 983. 

6436. .] — Testator, who died in 1822, 

by his will, gave to his brotlier J. a legacy of 
£100, to be paid “ os soon as conveniently may be 
after my decease.” He then gave an annuity of 
£50 to IE, to be payable out of his real estate until 
one of testator’s nephews should attain twenty- 
one, Sc on tlie happening of that event he directed 
his r<‘al estate to be exonerated from the annuity 
of £50 A^ his real Ac personal estate to be sold. Sc 
the annuity paid out of the? income of the produce. 
He dt‘clared t hat aft-er t he nephew attained twenty- 
one the annuity should be a charge only on his 
personal estate. In 1839 the nephew came of age 
A the real estate w’lvs sold, Sc the whole income 
paid to 11. in part of her annuity until 1850, when 
she died. In 1858 J., the legatee, filed a bill for 
payment out of the trust fund, alleging that the 
personalty wtis not sutlicient, but no personal 
repn'seutative of testator was made a party. The 
Master of the Rolls dismissed the bill on the 
grounds that the legacy was not charged on real 
estate. Sc that it was barred by Stat. Limitations. 
i)n appeal : — Held : the personal isstate was the 


ewtate wm »t.Ul the primary fund for 
tho pujinoui of d«bt«, 1^ In tliii) will no 
mitnolont Indlontion was to l>o found 
of t««ita(or'ii Intention to relieve the 
nenioualty from the payment of tiio 
debtii.— Kf McGarht (1909), 1 8 O. L.IL 
524 : 14 O. W. K. 244.—CAM. 

6425 Ui. .1 — The genewd 

rule of law os to peounlory logooiea. 
in the ahaenoe of •ulllolont indication 
of a oontrary intention, 1« that they 
are payable by the legal pereonol 
r«*pit*f)entativc^ of teetator out of tho 


peraoTifM vBi4iie noi> nin'viui^tuiy . i 

a neatliod. Gnloee charged upon It 
lie will they are not payable out of l 
real oiiUto . — He Rtratiicona’s (Lor 
K( lTA*ns. [19181 2 W. W, H. 499 ; 
Man. L. 11. 679.— CAN. 


6425 jv, .H- The ot, always 

primarily tokos the account of the 
pereonol fortune, Ik when the trust is 
oleorly to pay oU debts genendly, it 
does not Intenneddle with the real 
estate, nnUl the pereonol appeon to be 
Ineufllefent ; but if there be any doubt 


which fund is primarily to be apnlicd 
it then takes care to pn^serve both. — 
Kingai. (Karl) v. Blakr (1828), 2 
Mol. 59 ; 2 Ir. L. Hec. Ist. ser. 101.— 

IR. 

o. Hroitcied policy memeu — Liability of 
— For paymeni o/dsMs.)— The property 
of K. oonslRted ot teams s other 
goods, valued about 2600, ft a policy 
of insuronoe on hie life, which hod 
been in existence for more than three 
years prior to hie death. Without the 
amount of the policy there would not 
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primary fund, which there waa no evidence was 
i^ifflcient ; there was no personal representative 
of testator before the ct., & by lapse of time the 
bill came too late. — ^Bright r. Larcurr (1859), 
4 De G. & J. 608 ; 28 L. J. Oh. 837 ; 33 T. O. 8. 
354 ; 5 Jur. N. S. 1233 ; 7 W. U. 658 ; 45 E. U. 
236, E. JJ. 


jinnoUUions 
29 Beav. 60 
703. 


Hentd. BrUrbt v. Leserton (No. 1) (1860), 
He Howe, Jacobs r. Hind (1889). 58 L. J. Ch, 


5437. ^ ,] — Testator, after directing 

payment of his debts funeral testamentiiry 
expenses, bequeathed a number of i>ecuniary 
legacies, & tfien gave “ all the residue & re- 
mainder ” of two specified intge. debts then duo 
to him, after payment of his debts A: funt^ral A: 
testamentary expenses, but not adding “ A: 
legacies,’* to three persons named. At the da(<‘ 
of the will testator’s personal estate consisted of 
the two mtge. debts which were just sufiicient for 
payment of the legacies, if payabU* thereout, 
debts, A: funeral A: testamentary expenses. Subse- 
quently to the date of his will testator b<‘caine 
posse.ssed of further personal estate, but as the 
will contained no general residuary gift, this 
remained undisposed of. I’hc* total pei*8onal 
estate exclusive of the two mf.go. debts, was lud 
sufiicient for pa>merit of the debts, f\ineral A^ 
testamentary expenses A: legacies : — J/M : t he 
residue and remainder ” of the t wo mtge. debts 
iintant what was hdt aft(*r payment thereout «»r 
tlie d<-bts, funeral & t^^'stainentnry expenses only, 
A: the undis[»o.sed of personalty c<»uld alone be 
re.sorted t4) for the general pecuniary legacies. — 
Higgins v, D.vwson, 11902] A. ('. 1 ; 71 L. .1. C’h. 
132 ; 85 L. T. 703 ; 50 AV. it. 337, II. 1.. ; rcesj/. 
S. C. stffj tfom. He (tRAiNGKii, Dawson r. 11 nun ns, 
(UtOOJ 2 Ch, 7.7(;, <\ A. 


.-tnnntaiione :—Retd. lO' iialN. T^<n^lly r. liiilU, llUOlf) 
1 (’ll. 7SH : Itr 'J'ownh'.y, JMilille 'I’ruHteo r. Alltlor, 1 192*2] 
1 ( 111 . i:.i. Hentd. tie I'liiney, IMniicy r. I'iuiiey (1902). 
46 S(tl. J(». .'#.i2 ; Jir (ihiMHlnictoii, (Ou.HKiiitct<oi r. Kollelt, 
11900] 2 (3i. 30.); Hr (HOUh, Marlin v. Ilaniint', 1 1907] 
1 I’ll. 4n:i ; JCr Arkerley, C'lmiiriiun r. Amlrew. il9i:ij 

1 Ch. 510 ; /iV Peurec, AliiaTS'c AH**i*e. r. KranelH, |l9Kl) 

2 Ch, (i74 ; Nationul Sec. for I'rwventJon cif ('ruHty l.<» 
('blldrcii r. Scottish National Soc. for ^•^•vcIltioll i»f 
('ruclty to (’hlldrtin, (19151 A, O. ‘207 ; tic Vear, Voar r. 
Veur (1917), 02 Sol. Jo. l.'»9 ; Ward r. Van Uer CoolT, 
Huruyeat r. Van Her Loof7, (1924 J A. O.'i.'l. 


5438. Costs of realising & transferring property 
- - Specific legacy.] — W’iierr* legacies out <*f property 
in the colonies, of a specific amount, are direcH-d 
to be p.aid in Knglaiul, the s[iecific suiiis must be 
paid, without any alhiwance for the experifs* of 
transmi.s.sion. Martin v. Fkar (1832), 2 i^. J. <’li. 
21 . 


5439. — I’lCRRY V, MKf)IIOVV(*RGFT, 

No. 3SSH, ante. 


5440. .J “Testatrix who was domiciled 

Ac died in England, by Ju^r will appoinU*d & D. 
exors. A: gave all her real & rifsidiiary perttonai 
instate, except Jut Bharc*H in a certain French co. 
to D., uiKin truet for sale, Sc to hold tin; net 

proceeds, after payment of her debts dc funeral & 
testamentary expenses, uix)n trust to pay a 
certain charitable legacy, dc Uf divide the residue 
into thirteen parts, as to eleven of them upon 
certain trusts, Ac as to two other of such parts u{M>n 
trust to pay the capital or income tiiereof, or 
neither, to h(;r nephew E., or to apply the capital 
or income thereof, or any part of either, for his 
benefit, or for the benefit of fiis wife or any child. 


or children, of his m C. At D. might in their absolute 
At uncontrolled discretion coti^der desirable ; At 
she gave all her twenty-one sliares in the Fwmch 
co. “ to my trustees ” (0. & D.) upon trust to sell 
or retain the same At to hold the same upon trust 
for certain pei'sons. Seven of the shares were 
charged with the payment of certain legacies. 
Shortly aftt'r testatrix’s death the trustees sold 
some of the shares. At applied the proceeds in 
paying off a legacy chargcnl by the will on seven 
of the shanks. In completing their title according 
to French law the trustees paid certain sums 
claimed by the French Govt, by way of succession 
duty. At in so doing At also in connection with the 
realisation of the shanks, thov incurriHl certain 
costs ; W : the trustees, being also exors., 
must as such havi* aastMited U» the gift of the shaiH^n 
to thiunselves. A: aft^T sueh assent , wert^ entflled 
to the share's as trust4*es A:- iu»t ns exoi’s.. A: t he 
French duty A;, costs must, be borne' by the shaiH's 
At not by the general estate. — He Die SoMMKRV, 
C’Giei-KNUiKR r. Dk Sgmmkhy. [19121 2 <’h. 622 ; 
82 J.. J. I’h. 17 ; 197 L. T. 253 ; 57 Sol. Jo. 78. 
j4nn(*tatum» Contd. Jir Scott r. Sc<»tt, (1915J 1 Ch 

.592. Apld. Hr OroHveiior, Gronvcnor c. Gronvonor, (19161 
2 Ch. 375. Expld. Jir Howott, Kldridge r. llcw«(t 
(1920). 90 h. .1. (^ 1 . 120. Rsfd. Jir Hoott, Heott v, Houtt, 
HUlOj 2 Ch. 208. Hentd. KtMinody r. Kennedy. 11914) 
A. C. 215 ; yCi* Allot t, llatimcr r. Allot t. 119241 2 Ch. 498, 
5441. .] - He (jRGHVKNdlt. Grghvkngr 

r. (•RGHVKNGR, No. 4632, ante. 


5442. — .] • Kxors. an' entithul pay 

Ac hliould pay th«' (’osts t»f packing A: shipping to 
England from Jloiig Kong, A. delivering to the 
legal e«*8, specific legacies bequeathed hy a will 
provf'd ill England. He ni’AVirrr. Ei.rniioaK v, 
ilRWirrr (1926), 96 E. J, Ch. I2tl ; 65 Sol. Jo. 116. 

5443. — ”.] —Deft, as the ag*‘nt an exor., 
wr»)te to a h*ga1<*(' informing him (»f his legacy At 
its aiinuint, At stating that In* would rtuiiit it in 
any way t he h'gaU'e might suggest, i I e fransactiHi 
the hu.sirie.HS necessary for t he transfer of 1 he legacy, 

remittisl 1,0 the legatee tJn^ amount- cd t-hc* legacy, 
inimis a sum deducted for exp«*nMes ; -//#’/«; 
<ieft. was not Uahle to the h»galee, in an a('1iori for 
money had A' received, for the sum so dednetcMl. — 
HAitnow t’. Hiuiwnr (1846), 16 M. Ac W. 126; 16 
E. J. Ex. 62 ; 15.3 E. U. 1127. 

AnruiUition: — Hentd. Monk wimrmonlh Flour Mill Co. r, 

Idulitfoot (1K97), 13 V. T. .327. 

5444. .} TeHt.at4ir wh(m<' liHW'ts eonMisEul 


partly of per8i>nal estato in the colony of Victoria, 
whc're duly is payable on the property c»f all 
deceases! pf^rsoiiH, die<l doinicih'd in Englan(l. At- 
by his will gave many pecMiniary h'gacios, »V divitled 
the residue among some of the pecuniary legal-«'**s : 
— Jield : t he dut ies attaching in Vicl,oria. At all 
expenses of realisation wen? payable out of tin? 
general est^ite before distributif^n. At tin? pecuniary 
legate(?H were entitled to thoir legacies fn?e of all 
colonial dijti<»H At ex|M?n«<*M except the English 
legacy duty. — Fictkr v, Stiui.i.ng (1878), 10 (fii. f). 
279 ; 27 W. K. 469. 

AnfwiatUmM :--¥6ad, Jte Manrtna. Brown t>. Manrl<« (1896). 

75 L. T. 41.5. Diitd. Jir lirowst4sr. Hut lor v, Hoothani, 

IIUOHJ 2 Ch. 3fi:» ; Jte Hf'ott, Hoott v, Heott, (1914) I fJh. 


847. 


5445 . Testator domiciled in England. 

whose osiMJts consisted of conaiderable p<%nmnalty 
in England Ac also of realty loas(?liolds Ac ner- 
Honaltv in Australia, by his will, after bequeathing 
pecuniary lega<ji4*s of considerable amount, gave 
his rc^siduary real Ac pi^rsonal estate Uf>on trust 


be sullletent to pay pltf.'s Sc other 
claims In fall. DefU. ciolmed that by 
Ufe Ijumronoe Act. 1879, m. 2, the life 
policy wot not liable to lie mode 
available for the payment of deoeoaed's 
debt # : — Jittd : the creditors were 


enUtled to the fiiiid.-“KKl.i.y r. 
llBtaCM (1886), 2 Q. L. J. 130.— AUf. 

p, — For coeU of adminC 

Hralioo. l—Wheiv life polideii ore 
protected by statiite against claim« of 


cfodltom, that part of onltnafT 
administration expenses which is 
r«?proscnted by the namerical proper* 
tion of the protected policies to the 
whole estate sbonld fall on the policies, 
blit they should bear none of the 
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Sect, 7. — Order of application of assets: StUt-aect, 1, 
A. (a) <Sb jb),] 

for such of his five children as should be living 
at his death in equal shares, the share of e^h 
child being settled upon him or her for life with 
remainder to his or her children, with power for 
his trustees to manage & cultivate his real ^ & 
leasehold estates until sold : — Held : the duties 
due to the Govt, of South Australia were not, like 
the duties due to the English Govt., payable out 
of the share of each child ; but were part of the 
costs of realisation, & were therefore payable out 
of testator’s general assets before distribution. — 
Re Maurice, Brown v. Maurice (189(5), 75 B. T. 
415; 13T. L. K. 3(5. 

Aniuitaiion : — Distd. lie Brewster, Butler r. Southam, [1908] 

2 Ch. 3G5. 

6446. .] — Testatrix domiciled in England 

made an English will appointing English exors. Sc 
trustees & Colonial exors. & trustees. She devised 
certain land in Melbourne, Victoria, to her colonial 
trustees, upon trust to sell the same & to pay or 
remit the proceeds of sale to her English trustees 
to be held upon certain specific trusts. She 
devised & bequeathed the residue of her real Sc 
personal estate to her English trustees upon trust 
to sell & convert the same into money & thereout 
to pay, inter alia, her “ debts ** & to stand possessed 
of the residue thereof upon certain residuary 
trusts : — Held : (1) the direction to pay debts out 
of residue referred to actual debts & did not include 
local death duty on the Melbourne property, 
though “ deemed to be a debt of testatrix by 
the local law ; (2) the local death duty & other 
expenses of realising the Melbourne property 
fell on that property & not on residue. — Re 
Brewster, Butler v, Southam, [1908] 2 Ch. 
365 ; 77 h. J. Ch. 605 ; 99 L. T. 517. 

Annotations : — As to (2) FoUd. Re De Sommery, Coelonbier 

V. De Sommery, [1912] 2 Ch. 622. Re!d. Re Grosvenor, 

Gposvenor v, Grosvenor (1916), 85 L. J. Ch. 735. 

5447. Cost of preserving property — Specific 
legacy.] — The cost of the upkeep of a specific legacy 
incurred between the death of testator & the 
assent of the exor. must be borne by tlie specific 
legatee & not by the general residuary estate. — 
Re Pearce, Crutchlpjy v. Wells, [1909] 1 Ch. 
819 ; 78 L. J. Ch. 484 ; 100 li. T. 699 ; 25 T. L. K. 
497 ; 53 Sol. .To. 419. 

Annotations Refd. Re De Sommery, Coeleiibier v. De 

Sommery, [1912] 2 Oh. 622; Re Hewett, Eldrldere v. 

Hewett (1920). 90 L. J. Ch. 126. 

Payment of death duties — Engiish duties.] — 

See Estate & Other Death Duties, Vol. XXI., 
pp. 0 et seq, 

Foreign duties.] — See Estate & Other 

Death Duties, Vol. XXI., p. 130. 

5448. Costs of administration.] — Barton v, 
Cooke, No. 4694, ante, 

5449. .] — Where a tenant for life of residue 

under a will, with power to appoint, fails to exercise 
the power, & by the will, in default of appointment, 
pecuniary legacies are ^ven, Sc the remainder of 
the residue amongst residuary legatees, the pecu- 
niary legatees must, on the death of the tenant for 
life, bear a ratable proportion of the estate duty 
then payable. In such a case, however, the costs. 
Sc in particular the fees Sc withdrawal fee of the 
public trustee, are ordinary expenses of administra- 
tion, Sc must be borne by the residue. — Re Hicklin, 
Public Trustee v, Hoare, [1917] 2 Ch. 278 ; 86 


L. J. Ch. 740 ; 117 L. T. 403 ; 33 T. L. R. 478 ; 

61 Sol. Jo. 630. ^ ^ ^ , T 

5450. Payment of debts — Under statute staple.] 

—Mason v, Cheyney (1673), Cas. temp. Finch, 
4*^ • 2S 11 23. 

V461. — Under Judgment.] — Bressenden v. 

Decreets (1674), 2 Cas. in Ch. 197 ; 22 E. R. 900. 
Annotation : — Hentd. East India Co. v. Coles (1783), 3 Swan. 
142, n. 

5452. .] — Land belonging to a ten^t 

in tail in possession was delivered in execution 
under a writ of elegit. The judgment debtor died. 
Sc gave no direction exonerating his personal 
estate from the debt : — Held : Locke King’s Acts 
were not applicable, Sc the judgment debt was 
not chargeable on the land in exoneration of the 
personal estate. — Re Anthony, Anthony v, 
Anthony, [1893] 3 Ch. 498 ; 62 L. J. Ch. 1004 ; 
69 L. T. 300 ; 41 W. II. 667 ; 37 Sol. Jo. 632 ; 
3R. 671. ^ 

5453, Under bond.] — Bond given to the 

wife before marriage to leave £1,000, thougli 
extinguished at law by the marriage, yet good in 
equity Sc shall bind the real assets. 

The bond if set up must be wholly Sc entirely 
set up, Sc not in part only, to bind the personal 
assets, Sc not the real (SIR Nathan Wright, 
Lord Keeper). — Acton v, Peirce (1704), 2 
Vern. 480 ; 23 E. 11, 908 ; suh nom, Acton v, 
Acton, Prec. Ch. 237. 

Annotations Reid, Bishop v. Church (1751), 2 Vos. Son. 
371. Mentd. Jones v, Meredith (1739), 2 Com. 661 ; 




5454 , ,] — Bill by a single bond credi- 

tor against the exors. Sc heirs of obligor, to be paid 
what was due to him, out of the personal assets 
of the obligor ; Sc if not sufficient out of the real 
assets descended, — Walter v. Goring (1757), 1 
Dick. 299 ; 21 E. li, 284. 

5455. .] — Bill by a single bond credi- 

tor, to be satisfied out of personal Sc real assets, 
was, after consideration, dismissed, so far as it 
prayed satisfaction out of the real estate. — Bed- 
ford V, Leigh (1785), 2 Dick. 707 ; 21 E. B. 


446, L. C. 

5456. Bond merely collateral security.] 

— I), devised estates to trustees for a term of 
years in trust to raise money for p.ayment of all 
his debts Sc legacies, Sc subject to that term he 
limited the estates in strict settlement with the 
ultimate remainder to liis own right heirs. By 
the falling-in of the intermediate limitations, A. Sc 
B. became entitled to the estates as right heirs 
of testator. Testator’s debts Sc legacies remaining 
unsatisfied, A. & B. executed joint bonds for the 
amount of them, & then A. died ; — Held : these 
bonds were not debts of A. to which his personal 
estate was primarily liable, but they must b(^ 
borne in the first instance by the devised estate. — 
Basset v, Percival (1780), 1 Cox, Eq. Cas. 268 ; 
29 E. li. 1161. 

5457. Under simple contract.] — ^Where 

freehold, copyhold, Sc leasehold estates are devised, 
subject to a general charge for the payment of 
debts, & the freeholds Sc leaseholds are subject to 
mtges.. Sc there is a descended freehold estati* 


purchased after the will, the general personal 
estate not specifically bequeathed is first to bo 
applied in fjayment of simple contract debts as 
far as it will extend, Sc the surplus of simple 
contract debts is to fall proportionally on tiie 


oxpeuBes of invcsiiffatine: the claims of 
creditors. Exponses which affect only 
the^ policies themselycs should primd 
fade fall wholly on the policies. — 
Fitzgrrald V, Fitzqbrald (1910), 
10 S. R. N. S. W. 666 ; 27 N. S. \V. 


W. N. 167.— AUS. 

q. Commission of eo'e.cutor on corpus.] 
— The commission of an exor. on 
corpus so far as it is a commission ou 
personal estate. Is to bo paid in the 
ordinary course out of the assets in the 


ordinary order : so far as it is a com- 
mission on the corpus of real estate, 
it is to be thrown pro rata, — Perpetual 
Trustee Co., Ltd. v. Tasker (1913), 
13 a. R. N. S. W. 322 ; 30 N. H. W, 
W. N. 177.— AUS, 
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freehold, copyhold, & leasehold estates devised ; 
then the specialty debts, including all mtge. debts, 
are to be satisfied out of the descended freehold 
estate as far as it will extend ; & the surplus of 
such specialty debts is also to fall proportionally 
upon the freehold, copyhold, Sc leasehold estates 
devised. Semhle : furniture specifically be- 
queathed, ought to contribute to the payment 
of the debts proportionally with the devised real 
estate. 

Where a testator gives an annuity to A. for life, 
payable quarterly, the first payment to be made 
within eighteen months after his death, the 
annuity does not commence till fifteen months 
from the death of testator. — I rvin v. Ironmonger 
( 1831), 2 Russ. & M. 531 ; 30 E. R. 496. 
AnnoUUion: — Consd. Middleton v, Middleton (1852), 15 

Beav. 450. 

5458. Costs of conveyance of estate — Contracted 
for after date of will.] — The heir-at-law is not 
i^ntitled to have the costs of conveyance of an 
estate, contracted for after date of will, paid out 
of the personalty. — W aite v. Barnes (1831), 
(bop. Pr. Cas. 502 ; 47 E. R. (521. 

5459. Completion of contracts of deceased — 
Contract to erect buildings.] — A. having a leasehold 
estate on which he had covenanted to erect build- 
ings within a certain time, bequeathed it Sc also 
his personal estate, subject as to the latter to the 
payment of his debts, to trustees, for B. for life, 
with several limitations over. A. died before the 
time expired, leaving the covenant unperformed 
in part : — Held : his general personal estate was 
liable to the performance of the covenant. — 
Marshall v, Holloway (1832), 5 Sim. 196 ; 58 
E. R. 311. 

Annotations -Consd. Fitzwilllams v, Kelly (1852), 10 Hare, 

266 ; Armstruns v. Burnet (1855), 20 Beav. 424 ; Eccles 

V, Mills, 118081 A. C, 360 : lie Hughes, Kills v, Hughes, 

1 101 31 2 Oh. 491. Retd. Moll'ctt v. Bates (1857), 3 Sm. & 

O. 468 ; Mellish v. Vallins (1802), 2 John. & H. 194; 

lie Betty, Betty e. A.-G. (1899), 68 L. J. Ch. 435. 

5400, .] — A person contracted with a 

builder to erect a house on a piece of freehold land 
belonging to him. Sc died intestate before the house 
was finished ; — Held : the heir-at-law was entitled 
t-o have the house finished at the expense of the 
personal estate of the intestate. — C ooper v. Jar- 
man (1866), L. R. 3 Eq. 98 ; 36 L. J. Ch. 85 ; 
12 Jur. N. S. 956 ; 15 W. R. 142. 

Annotation : — Apld. Re Day, Sprakc i;. Day, [1898J 2 Cli. 510. 

5461. .] — Testator having in his life- 

time entered into a contract for the erection of 
buildings on land belonging to him ; — Held : the 
buildings not having been completed before 
testator’s death, the devisee of the land was en- 
titled to have them completed at the cost of 
testator’s personal estate . — Re Day, Sprake v. 
Day, [1898] 2 Ch. 510 ; 79 L. T. 436 ; 47 W. R. 
238 ; eub nonu Re Day, Day v, Sprake, 07 
L. J. Ch. 619. 

(b) Bequeets cum oncre. 

Specific legacy — By whom costs of getting in 
6c preserving property borne.] — See Sub-sect. 1, 
A. (a), ante, 

5462. Of imported wines — Liability for 

customs duties.] — ^A legatee, under a bequest of 
wines, which arrived in the port of London in a 
ship before death of testator, the report of the 
arrival of the ship being made before, but the 
entry of the wines not being made until after the 
death of testator, is not subject to the payment 
of the duties, the exor. being bound to pay them 
out of the assets. — S ewart v. Denton (1785), 2 
Chit. 458 ; 4 Doug. K. B. 219 ; 99 E. R. 849. 
Annotation: — Apld. Bothamley v, Sherson (1875), L. It. 

20 £q. 304. 


5463. .] — R 0 BERT.SON V, Broadbknt, No. 

4554, arUe. 

5464. Bequest of business — By whom losses 
borne — Business losses.] — A testator carried on the 
business of an iron master on the D. estate, in 
partnership, until Jan. 1851, after which time he 
became sole proprietor of the business Sc estate. 
During the co-partnership the partners were 
credited with their shares of profits Sc debited 
with their shares of loss in their private accounts 
with the firm ; Sc a similar account was kept by 
testator after becoming sole proprietor, as between 
himself Sc the business. This private account was 
debited with considerable losses at the time of the 
last balance before testator’s death, &; on carrying 
the account down to the death a further balance 
of loss appeared : — Held : as between the general 
l)ersonal estate Sc the D. estate Sc business, which 
were separately bequeathed, the personal estate 
must pay both these balances to the I), estate. — 
Guest v, Schkeiber (1856), 4 W. R. 766. 

5465. .] — Where testator be- 

(jueathed his business in third shares to his wife ^ 
two sons, t))e three “ to rank equally in the good 
will, fixtures, maclunery, stock, book debts, etc., 
connected with the business,” & there were trade 
liabilities in connection with the business ; — • 
Held : this was not a bequest with the obligation 
to discharge the trade liabilities, & they must be 
discharged as debts out of the residuary personal 
estate in the first instance, Sc only to the extent 
that that was insufficient borne by tlie specific 
legatees of the business. — Re Timberlake, Archer 
V. Timberlake (1919), 63 Sol. Jo. 286. 

5466. .] — Testator bequeathed his 

business Sc business assets upon certain trusts 
thereinafter mentioned. At the date of his deatli 
there were two large sums of money standing to 
his credit in two separate banks, with regard to 
one of which there was a large sum due by way of 
overdraft in excess of the account : — Held : the 
two funds passed to the legatees of the business 
as business assets. 

This testator was a man of wealth not altogether 
confined to his business. When he ultimately 
came to deal with the residue, he obviously in- 
tended to exonerate it from debts which were 
properly chargeable against the business. Now, 
the indebtedness to the bankers, which had 
originated in a current or loan account in London, 
was not in connection with the business. Private 
speculation had involved the testator in very large 
liabilities, which, having regard to his position, 
were raised by a large sum on loan. The question 
is whether, in that state of things, it can be said 
that the indebtedness of testator to the bank to 
an amount in excess of the deposit account, was 
a liability affecting this business asset so as to 
impose on that business asset the obligation to 
discharge the loan on the account to the London 
bank. I do not think it can (Eve, J.). — Re 
Bebcham:, Woolley v, Beecham (1919), 63 
Sol. Jo. 430. 

5467. Bequest of share of partnership property 
— By whom partnership debts borne.] — F. Sc L. 

were partners entitled in equal shares. Part of 
the assets consisted of leasehold premises vested 
in them as joint tenants, in which the business was 
carried on. P., by his will, bequeathed to L. 
“ all my share of the leasehold premises in which 
my business is carried on.” After F.’s death the 
assets of the partnership proved insufficient to 
pay the partnership debts, though L. Sc the estate 
of P. were amply solvent. L. bought the share 
of F. in the leasehold premises, without prejudice 
to his rights under the bequest ; Sc a certificate 
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having been made in a suit for the administration 
of F/s estate, showing that it was solvent, L. 
presented a petition to have it declared that the 
effect of the bequest was to give him a moiety of 
the leasehold, exonerated out of F.*s estate from 
the partnership debts, & for the return of the 
purchase-money which he had paid : — Held : the 
bequest only gave such interest in the leasehold 
as F. had, namely, a right to a moiety subject to 
payment of the partnership debts ; & as the 
partnership debts exhausted the assets the be- 
quest failed. — Farquhar v. Hadden (1871), 7 
Oh. App. 1 ; 41 L. J. Ch. 260 ; 25 L. T. 717 ; 20 
W. R. 46, L. JJ. 

AnnnUtHon : — Distd. Rc Holland, Brettell v. Holland, [1007] 

2«Cli. 88. 

5468. .] — One of the two partners in 

a solvent business died & by his will, after be- 
queathing his share in the partnership to his 
exors. upon certain trusts, made a specific devise 
of his share in certain freeholds which formed i)art 
of the partnership assets. The other partnership 
assets were more than sufficient to pay the 
partnership debts : — Held : as between the bene- 
ficiaries claiming under the will, the specific 
devise of the share in partnership freeholds was 
viilid, & the devisees took it free from liability 
to contribute to the partnersliip debts. — Be 
Holland, Brettell v. Holland, [1007] 2 Ch. 
88 ; 76 L. J. Ch. 449 ; 07 L. T. 49. 

5469. Bequest of leaseholds — ^Liability for re- 
pairs.] — Z. bequeathed certain leasehold property 
to which she had become entitled by will, to R., 
Ills exors., administrators & assigns, absolutely, 
during the residue of her term therein, subject to 
the payment of the rent & performance of the cove- 
nants reserved & contained in the lease under \ 


which she held the premises ; & as to her residuary 
personal estate, subject to the payment of her 
debts, funeral, testamentary, &: other expenses, 
she gave, devised & bequeathed the same to J., 
his heirs, exors., administrators & assigns abso- 
lutely. The lease under which the premises thus 
bequeathed to K. were held contained a covenant 
by the lessee to keep them in repair. It appeared 
that, at the time of testatrix’s decease, dilapida- 
tions had taken place, but whether any of them 
had taken place before she came into possession 
of the premises was not shown. An order having 
been made, letting R. into possession & setting 
aside a sum of stock out of testatrix’s estate to 
indemnify the exors. : — Held : ( 1 ) on the language 
of 'the will, & also on general principles, R. took 
the property cum onere, & was liable as between 
himself on the one hand, & the exors. of Z. & her 
residuary legatee on the other, to do the repairs 
in respect of dilapidations existing at testatrix’s 
death ; (2) the exors. of Z. being liable as between 
themselves & the lessor in respect of dilapidations 
which had taken place during their testatrix’s 
Jifetime, were entitled to receive from R. an 
indemnity in respect of such liability before he 
was let into possession. — Hickling v. Boyer 
(1851), 3 Mac. & G. 635 ; 21 L. J. Ch. 388 ; 20 
L. T. O. S. 33 ; 16 Jur. 137 ; 42 B. R. 404, L. C. 
Annotations: — As to (1) Distd. Harris v. Poyner (1852), 1 
Drew. 174. Befd. Swainson v. Swainson (1856), 6 De 
Q. M. Sc G. 648 ; Re Tomlinson, Tomlinson v, Andrew, 
[1898] 1 Ch. 232. As to (2) Befd. Pinfold v. Shillingford 
(1877), 25 W. R. 425. 

5470. .] — ^A testator gave all his 

residuary real estate & his stock, mtges. & securities 
for money, & all other his personal estate & effects 
to his wife & his son, upon trust for his wife for 
life, subject to an annuity for his son ; & after 


, her death, as to all the devised & bequeathed 
freehold & residuary real Ss personal estate, of 
which his wife was to have the yearly interest, 
upon trust for his son absolutely. Testator left 
leaseholds, as to which, at the time of his death, 
he was liable to the landlord for repairs, & they 
were afterwards repaired at the widow’s expense : 
— Held : (1) the widow was entitled to the lease- 
holds in specie; (2) the repairs were to bo borne 
by the residue, & not by the tenant for Ufe. — 
Harris v. Poyner (1852), 1 Drew. 174 ; 21 
L. J. Ch. 915 ; 16 Jur. 880 ; 61 E. R. 418. 
Annotations: — As to (i) Consd. Re Wareham, Wareliam v. 

Browin, [1912] 2 Oh. 312. Befd. Macdonald v. Irvine 

(1878), 8 Ch. D. 101 ; Re Game, Game v. Young, [1897] 

1 Oh. hsi. As to (2) Befd. Pinfold v. Shillingford (1877), 

25 W. It. 425. 

See, generally. Landlord &, Tenant. 

5471. Fine Incident to preservation of 

lease.] — The under-lessee of a renewable customary 
leasehold estate covenanted with the mesne 
lessors, the trustees of a charity, to pay the fines 
& expenses beyond the amount of one year’s rent, 
on the admittance of new trustees when reduced 
to a certain number. Pending litigation in respect 
of the amount of the fines payable to the lord of 
the ma!ior, the under-lessee died, having speci- 
fically bequeathed the leasehold estate. On special 
case between the parties beneficially interested in 
the leasehold estate, the amount of the fines pay- 
able in the lifetime of the under-lessee, & the 
costs of tlie litigation in respect thereof, were 
ordered to be paid out of her general personal 
estate, & the amount of the fines payable after 
her decease, & the costs of the litigation in respect 
thereof, were ordered to be paid by the specific 
legatees. — Fitzwilliams v. Kelly (1852), 10 
Hare, 260 ; 22 L. J. Ch. 1016 ; 17 Jur. 249 ; 08 
E. R. 926. 

I Annotations: — ^Apld. Armstrong r, Burnet (1855), 20 Beav. 

424. Consd. Mollish v. Vallins (1862), 2 John. & H. 194. 

Befd. Moilctt V, Bates (1857), 3 Sm. & G. 468 ; Re Box 

(1863), 1 Hem. & M. 552 ; Eocles v. Mills. [1898] A. C. 

360 ; Re Betty, Botty v. A.-G., [1899] 1 Ch. 821. 

5472. Sum for dilapidations & for rent 

subsequent to testator’s death.] — ^A testator speci- 
fically bequeathed certain personal estate upon 
trusts for H. & her children after payment thereout 
of a legacy & of his debts & funeral expenses, 
bequeathed his residuary estate to pltf., whom ho 
appointed his exor. Part of the residuary estate 
consisted of a leasehold house, held for a term at 
a rack rent & considerably out of repair. This 
leasehold being worthless, pltf., five months after 
testator’s death, surrendered it to the landlord, 
who would only accept a surrender on payment 
of rent for two & a half quarters from testator’s 
death & a sum for dilapidations. The residuary 
estate as a whole was valuable : — Held : pltf. was 
not entitled to have the sums which he had paid 
to the landlord for dilapidations & for rent subse- 
quent to testator’s death paid out of the specifically 
bequeathed property as being debts of testator. — 
Be Hawkins, Hawkins v. Hawkins (1880), 13 
Ch. H. 470 ; 42 L. T. 306 ; 44 J. P. 329 ; 28 
W. R. 626, C. A. 

.•—Apprvd. Eocles v, 

Befd. Re Betty, Betty v. A.-G 

Hughes, Ellis v. Hughes (1913), 

5473. In aggregate gift with freeholds.] — 

Be Kensington (Baron), Longford (Earl) v. 
Kensington (Baron), No. 6614, post. 

5474. Bequest of shares — ^Liability for calls.] — 
Blount v. Hipkins, No. 6647, post. 

54>75. .] — Testator bequeathed shares 

in cos., in which he was an origixial shareholder, 
to his son, when he completed his majority : — 
Held : the legatee, on attaining twenty-one, was 


Mills, [1898] A. C. 360. 

[1899] 1 Ch. 821 ; Re 
109 L. T. 509. 
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entitled to the dividends from testator’s death, & 
to have the shares fully paid up out of the residuary 
estate. — ^Wright v. Warren (1851), 4 De O. & Sm. 
867 ; 64 E. B. 872. 


An^toHona : — Conid. ArmstroiMr v, Bumet (1855), 20 Beav. 

(I860), 1 Drew, & Sm. 261 ; Re Box 
(1863), 1 Hem. & M. 652. Reid. Re Woodln, Woodin v, 
Qlass, U805] 2 Oh. 309. 

5476. ,] — Calls made upon shares in 

an incorporated co. after the death of the owner 
are payable out of his general personal estate, & 
not by the legatee for life under a gift of all 
testator’s shares in the co. — Olive v. Clive (1854), 
Kay, 600 ; 2 Eq. Rep. 913 ; 23 L. J. Ch. 981 ; 
24 L. T. O. S. 33 ; 69 E. R. 255. 

Ar^tcUiona Browne v, CoUiuR (1871), L. II. 12 

Eq. 580. Reid. Armstrongr t?. Bnrnet (^1856), 20 Bear. 
424 ; Wright v, Tuokett (1860), 1 John. & H. 266 ; Bates 
V. Maokinley (1862), 31 Beav. 280 ; Re Box (1863), 1 
Hem. & M. 562. 


5477. .] — Where the interest of a 

testator in the subject-matter which he professes to 
bequeath is complete, the future calls fall on the 
legatee & not on the general personal estate ; but 
when further payments are required to make per- 
fect that interest, the general personal estate is 
applicable for that purpose. 

A testator bequeathed shares in a banking co., 
upon which all calls had been paid, & which, at 
las decease, was complete & carrying on business ; 
five years after his decease a fuHhcr call was 
required : — Held : the legatees must pay the call, 
& it was not a charge upon the general personal 
estate of testator. — ^A kmstbong v. Burnet (1855), 
20 Beav. 424 ; 3 Eq. Rep. 870 ; 24 L. J. Ch. 473 ; 
25 L. T. O. 8. 209 ; 1 Jur. N. S. 765 ; 3 W. R. 
433 ; 52 E. R. 066. 

Annotaiiona : — Folld. Day v. Day (1860), 1 Drew. & Sm. 

261 ; Re Box (1863), 1 Hem. & M. 552. Refd. Moffett e. 

Bates (1857), 3 Sm. & G. 468 ; Addams v. Forlck (1859), 

26 Boav. 384 ; Re Betty, Betty v. A.-(3., [1899] 1 Ch. 821. 

Mentd. Eocles v. Mills, U898] A. 0. 360. 

6478. .] — A testatrix, who held un- 

paid-up shares in a banking co., bequeathed them 
specifically by a codicil to her will. She subse- 
quently re(;eived notice of a series of calls on days 
named. This was accompanied by a notice that 
the first call must be paid on a specified day, & a 
form of receipt was inclosed. Testatrix x^aid the 
first call, but died before the days named for the 
other calls. Similar notices were sent to her 
exors. fourteen days before each of the other days 
named for payment : — Held : the notification of 
the series of calls did not create a charge on the 
estate of testatrix within the meaning of the co.’s 
deed of settlement, or i^revcnt a transfer of her 
shares ; the liability was created by the subse- 
quent notice to pay, & the legatees must take the 
shares cum onere, & they must reimburse the 
exors. such calls as had been paid by the exors. 
after the death of testatrix with interest at £4 
per cent. — ^Addams v, Ferick (1859), 26 Beav. 
384 ; 28 L. J . Ch. 594 ; 33 L. T. O. 8. 252 ; 5 
Jur. N. 8. 588 ; 53 E. R. 946. 

Annotation : — Folld. Day v. Day (1860), 1 Drew. & Sm. 261. 

.] — See, also, Companies, Vol. IX., 

p. 406, Nos. 2600 et seq,; Vol. X., p. 1136, Nos. 
8012-8014. 

5479. Devise of mortgaged property — Direction 
to pay interest out of rents until mortgage paid off — 
For what amount of interest estate liable.] — Estate 
devised with direction that exors. should pay 
interest of a mtge. upon it out of the rents until 
the mtge. should be paid off, & that such mtge. 
should be the first which his exors. should £s- 
charge : — Held : the estate was liable to such 
interest for one year only from testator’s death. — 
Bbanland V. Hallbwbll (1838), Coop. Pr. Cas. 
344 ; 47 E. R. 636. 


5480. Specific devise — Covenant preparatory to 
lease — Covenant not running with reversion.] — 

A lease under seal contained a covenant by the 
lessor to finish laying down 1,000 acres, part of 
the land demised, in good English grass within a 
year. The deed contained a subsequent declara- 
tion ** that there shall not be implied in tliis lease 
any covenant or provision whatever on the part 
of cither of the parties hereto ” : — Held : the 
covenant must be construed as qualified & con- 
trolled by the declaration. Accordingly, it did 
not run with the reversion ; &, not being incident 
to the relation of landlord & tenant, liability for 
breach thereof properly fell to be borne by the 
general estate of the deceased lessor. 

Even if, as held by the ct. below, it was un- 
qualified & ran with the reversion, it was not a 
charge thereon. As between the specific devisebs 
of the reversion & the general estate, the latter 
should primarily bear a liability which in its 
nature is not incident to the relation of landlord & 
tenant, but was incurred preparatory thereto. — 
Eocles v. Mills, [1898] A. C. 360 ; 67 L. J. P. O. 
25 ; 78 L. T. 206 ; 46 W. R. 308 ; 14 T. L. R. 
270, P. C. 

Annotationa : — Consd. Re Betty, Betty v. A.-G., [1899] 1 Gh. 

821. Apld. Re Huerhes, Ellis v. Hufirhes, (1913] 2 Ch. 

491. Reid. Re Gjers, Cooper v, Gjers, [1899] 2 Ch. 54. 

Mentd. Stuart r. Joy, [1904] 1 K. B. 362. 

5481. Covenant running with rever- 

sion.] — In 1901 testator demised freehold premises 
used as pottery works to lessees for a term of 
fourteen years at a yearly rent of £120, & thereby 
covenanted with the lessees that he would, if 
required by the lessees during the term, build an 
additional oven & cone & shed & workshops 
according to tlie plan prepared by a named 
architect, the lessees paying an additional rent at 
the rate of £10 per cent, per annum on the gross 
outlay of the lessor on the works, such additional 
rent to be computed from the date when the 
architect should certify in writing that the works 
had been completed. There was no actual plan 
in existence at the date of the lease, but shortly 
afterwards tlic architect i^reparod a plan & the 
workshops were erected by testator, but disputes 
liaving arisen as to the proposed site of the other 
works, nothing further was then done. Testator 
died in 1909, having by his will, wliich was made 
in the same year, specifically devised the demised 
premises. In 1911 the lessee required testator’s 
exors. to complete the works, & the disputes were 
referred to arbn., & the arbitrator by his award 
required the exors. to erect the works on part of 
the demised premises & to pay the costs of the 
award. On a summons raising the question 
whether the expenses of erecting the works & the 
costs of the arbn. were payable by the specific 
devisees in exoneration of testator’s general 
estate : — Held : the obligation imposed by the 
covenant was not one in its nature incident to the 
relation of landlord & tenant, but was preparatory 
to the complete establishment of that relation & 
therefore, according to the law stated in E coles v. 
Mills, No. 5480, ante, was one which, as between 
the specific devisees of the reversion & the general 
estate, ought to be primarily borne by the general 
estate. 

This covenant is, I think, one which would run 
with the reversion, but Lord Macnaughten 
points out that that fact is not sufficient to relieve 
the testator’s general personal estate from bearing 
the burthen of his liabilities, & that the inquiry 
must go deeper (Warrington, J.). — Be Hughes, 
ELT.Tfl V. Hughes, [1913] 2 Oh. 491 ; 83 L. J. Ch. 
31 ; 109 L. T. 509. 
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Scci„ 7. — OrdiT of application of assets: iSvh-sccU 1, 

(c) Appropriation of Specific Fund for PaymenU 

5482. General rule — Fund to be first applied.] — 
llule as to the application of assets. Where the 
will, going beyond a mere charge, creates a par- 
ticular fund for payment of debts, that shall be 
first applied, in exoneration of descended estates, 
wiiether acquired after the date of the w^ill, or not, 
& of the personal estate, even in favour of the 
next of kin, taking it for want of disposition. — 
Milnp:s V. Sifter (1803), 8 Ves. 295 ; 32 E. K. 
3(17. 

Annotations: — Consd. Dacre r. Patrickson (1860), 1 Drew. 
& Sm. 182. Rdd. Harmood v. Oglandor (1803), 8 Ves. 
106. Mentd. Pearmalu r. Twiss (1860), 2 Gift. 130. 

5483. .] — Trott V, Buchanan, No. 

5^91, post. 

5484. Appropriation of specific part of personal 
estate — Residuary estate disposed of.] — Testator 
gave specifically parts of his personal estate, 
cliargtmble with liis debts & legacies, & gave the 
i (*sidue of liis personal estate to another ; — Held : 
(he debts A: legacies w’oiild fall ujion the specific 
gift', not upon the residue. — B roavne r. (iROOM- 
BRIDGE (1819), 4 Madd. 495 ; 5(1 E. II. 788. 
Annotations: — N.F. Kllford v. Blaiicy (1885), 31 Ch. 1>. 

56. R^d. Webb r. De Beauvoiidn (1862), 31 Beav. .573. 
Mentd. Smith v. Jackson (1823), 1 h. J. O. S. Ch. 231 ; 
I’arker v. Marchant (1842), 1 Y. & C. Ch. Cas. 290 : 
Taylor v. Taylor (1853), 10 Hare, 475 ; Pe Jones, Jenkins 
r. Jones (1866), 14 L. T, 540. 

5485. .] — Testatrix having made 

several specific bequests of stock, gave the residue 
of her funded property, after payment of her 
debts Sc legacies, to A. ; she gave the residue of 
her real Sc pei'sonal estates to others, Sc directed 
one jiarticular legacy to be paid out of the stock : — 
Held: the residue of the stock was the primary 
fund for the payment of the debts Sc legacies.— 
ViioAT V. Yeats (1819), 1 Jac. Sc W. 102 ; 37 
E. R. 314. 

Annotations : — Consd. lie Grainger, Dawson v. Higgins 
(1900), 83 L. T. 209. Reid. Parker v. Marchant (1842), 

1 Y. & C. Ch. Cas. 290. 

5486. .] — Specific bequest of per- 

sonalty to trustees for certain persons, “ subject 
t-o the provisions hereinafter made.” Then 
followed a proviso, that these trust funds ” should 
be liable to Sc applicable ” by the trustees, to the 
I).ayment of the debts, etc. There was a residuary 
bequest to other persons : — Held : the specific 
legacy was primarily liable to the payment of the 
debts, etc. — Webb v, De Beauvoisin (1862), 31 
Beav. 573 ; 1 New Rep. 81 ; 32 L. J. Cli. 217 ; 9 
Jur. N. S. 369 ; 11 W. R. 132 ; 54 E. R. 1261. 
Annotations: — Refd. Coventry v. Coventry (1865), 2 Drew. 

8c Sm. 470. Mentd. Harloc v, Harloe (1875), L. H. 20 
Eq. 471. 

5487. .] — A testator directed that, 

after payment of his debt.s, all his money should 
be divided between his three children. All his 
other personal pi*operty he devised to his eldest 
sou : — Held : the debts w ore primarily payable 
out of the money specifically bequeathed. — 
Vernon v, Manvers (Earl) (No. 2) (1862), 31 
Beav. 623 ; 32 L. J. Ch. 246 ; 54 E. K. 1281. 

5488. Residuary estate undisposed of.] — 


PART IV. SECT. 7. SUB-SECT. 1.— 
A. (0). 

r. Funeral expaises — CJuirged on 
rents ,] — Testator having directed that, 
his funeral expenses should be deducted 
from the rents of certain property : — 
Held : these expenses were spocifically 
cnarged upon the rents. The other 
debts were directed to be paid out of 
the personalty undisposed of. — He 
Chan, etc. (1913), 15 Hong Kong L. R. 
74.— HONG KONG. 


Administrators. 

1 A testator bequeathed specific chattels cliai'gcd 
with the payment of a pecuniary legacy & of all 
! testator’s just debts & funeral & testamentary 
expenses Sc he bequeathed other specific « 
pecuniary legacies, but ma<de no residuary bequest : 
— Held : notwithstanding the charge, the general 
undisposed of residue was first applicable. — 
Hewett V. Snare (1847), 1 De O. & Sm. 333; 
63 E. R. 1092. 

5489. .] — ^Bequest of specific chattels 

in trust to sell, “ in the first place ” to pay the 
debts, & then to divide the residue amongst five 
persons. There was no residuary gift ; — Held : 
the debts were primarily payable out of the general 
rt^sidue. — Newbegin v. Bell (1857), 23 Beav. 
386 ; 53 E. K. 152. 

Direction to raise specified sum out of realty.] - 

See Sub-scct 2, D., post, 

(d) Where Realty made Primary Fund fur Payment, 

Sec Sub-scct. 2, post, 

(c) Creation of Mixed Fund of Really and 
Personalty, 

i. Mode of Creation, 

5490. Trust for sale of realty & personalty- - 
Direction in will to pay debts & legacies out of 
proceeds of sale.] — Testator by his will devised 
all his real estate to his exors. for the purposes 
thereinafter stated ; &, after empowering them 
either to continue his business or to dispose of it<, 
he gave the profits of it in the one case, & the 
interest of the moneys arising from the sale in thes 
other, Sc also the interest of the securities on which 
the rest of his capital should be invested, to his 
daughter for life her receipt to be a discharge. He 
then gave her the rents & profits of all his real 
estates during her life ; Sc at her decease he devised 
Sc bequeathed to her heirs all his estates real Sc 
personal as tenants in common ; if his daughter 
had but one child, such child was to possess the 
whole ; but if she should die without issue, then 
at her decease he gave certain legacies. He next 
directed all his goods Sc effects to be sold, his 
legacies to be paid, & a sum invested sufficient U) 
purchase £150 a year, which was to be paid to the 
husband of the daughter. He then ordered his 
real estates to be sold at the decease of his daughter 
or at the decease of liis brothers & sisters, according 
as a particular event might turn out ; & he gave 
over to certain persons all the residue of his 
personal estate, including the proceeds of the sale 
of the real estates when sold, & the rents of them 
until they were sold. The daughter died without 
having had issue ; — Held ; the annuities Sc legacies 
given at her decease were charged both on the 
real Sc personal estate, Sc were to be borne propoi*- 
tionally by the two funds. — Dunk v, Fenner 
(1831), 2 Russ. & M. 557 ; 39 E. R. 506. 

Annotatums : — Refd. Bough ton v, Boughton, Boughtoii r. 

JameH (1848), 1 H. L. Cae. 406. Mentd. Garrattv. Cockerell 

(1842), 1 Y. & C. Cb. Cas. 494 ; Toller v, Attwood (1850), 

15 Q. B. 929 ; Parker v, Birks (1854), 1 K. & J. 156 ? 

He Wynch’s Trusts, Fx p. Wynch (1854), 5 De G. M. & 0, 

188 ; Herrick i?. Frankliu (1868), L. 11. (1 Eq. 593. 

5491. .] — A testator, by will duly 


loan. P. was also Mmsclf indebted 
to tho Bank ; — Held : on suit by the 
legatees, that the oxor. of I’.’s will wai 
pci’fectly justified, on being satisfiec 
as to the fact of P.'s relations wltl 
the Bank above described, in per 
iiiltting the Bank to realise from th< 
fund in question both the amount o 
the loan to P.*s daughter 8c the amoun 
of his own indebtedness. — Pocoex t 
Delhi &; London Bank, Ltd. (1914J 
I. L. R. 36 All. 217.— IN6. 


s. Legacies — Cfmrged on fund on 
deposit in hank — 2'esiotor i^idehted to 
hank — Executor’s right to permit hank 
to retain amount of debt ,] — One P., 
died, leaving a will by which he directed 
that certain legacies should bo paid out 
of a fund of Rs. 10,000 invested in 
fixed deposit in tho Delhi & London 
Bank. The Bank had during P.’s 
life-time advanced certain sums to his 
daughter on an undertaking by P. 
that he would stand surety for the 


Pabt IV. — Duties of Eepresentative, 
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attested, gave all liis real & personal estate to 
trustees, to convert into money & pay his debts, 
& then to appropriate & take out of his trust 
moneys £1,000, which he gave to pltf. By a 
codicil, not properly attested so as pass real estate, 
he revoked the legacy : — Held : on this will 
testator had made his real & personal estate a 
common fund for payment of this legacy: the 
revocation was inoperative as regarded the real 
estate, & pltf. was entitled in the proportion which 
the real estate bore to the personal. — Stockeb v. 
Habbin (1841), 3 Beav. 479 ; 49 E. B. 188. 
Annotation : — Conid. Simmons v. Rose (1856), 6 De G. M. 
& G. 411. 

5492, ,] — testator seised of real 

estate, & entitled to some personal estate including 
a leasehold colliery & canal shares, appointed a 
settled real estate to his son, So gave all his real & 
personal property to trustees, upon trust, at some 
convenient & proper period, with the approbation 
of the son, to sell & convert the same, & to invest 
apply £1,000 upon certain trusts, & to pay two 
life annuities, subject as aforesaid, for the 

E urpose of pa^ng to pltf. an annuity of £200, 
esides half the income of his real &; personal estates 
except the estate given to his son, provided that 
her annuity should in no case exceed the sum of 
£600 a year. He directed that the proht of his 
mines should not be deemed income, but only 
so much as should remain after laying by £10 per 
cent, for repairs, etc. Subject to the above legacy 
Sc annuities, testator gave all his real Sc personal 
estate to his son, & appointed his son Sc the two 
trustees exors. ; Sc empowered the trustees to let 
the son into possession of aU the property, upon 
his securing the legacy & annuities. Testator 
died, leaving personal estate insufficient to pay his 
debts, unless the colliery was resorted to. The 
trustees disclaimed Sc renounced. The son proved 
the will, entered into possession of the whole 
property. Sc worked out the colliery, which yielded, 
in the whole, profits amounting to £27,000. He 
paid testator’s debts out of his own moneys, Sc 
claimed to be allowed interest upon them : — 
Held : (1) the amount of testator’s debts. Sc 

funeral Sc testamentary expenses, must be deducted 
from the value of his personal estate at the end of 
a year after his death. Sc the son must be charged 
with interest on the surplus ; Sc the annual income 
of testator’s estate, applicable to the payment 
of the annuities Sc the interest of the £1,000 legacy, 
was then to be ascertained ; (2) the £1,000 legacy 
was payable out of the real & personal estate pro 
raid. — Lord v. Wightwick (1863), 4 De G. M. Sc 
G. 803 ; 2 Eq. Bep. 349 ; 23 L. J. Oh. 235 ; 22 
L. T. O. S. 249 ; 43 E. B. 721, L. JJ. ; affd. sub 
nom. Wightwick v. Lord (1857), 6 H. L. Cas. 
217, H. L. 

Annotation: — OenerdUy, Mentd. Wright v. Chard (1859), 
29 L. J. Ch. 82. 

5498* .] — testator by his will gave 

a life annuity which he directed to be issuing out 
of his real estate until a nephew attained twenty- 
one, Sc thenceforth out of his personal estate. 
He directed the real estate to be sold by trustees, 
who were also exors. of the will, on the nephew 
attaining twenty-one, db the proceeds to be held upon 
the trusts thereinafter declared. He also directed 
the trustees to sell his personal estate. Sc out of the 
proceed to pay his debts, funeral Sc testamentary 
expenses Sc legacies. Sc to invest the residue, with 
the surplus rents Sc profits of the real estate until 
it was sold. Sc the proceeds of it after the sale, 
Sc stand possessed of the investments upon trust 
to set apart thereout a fund for payment of the 
annuity. Sc on its determination to apply the fund, 
XXIII. 


set a^iart to answer it, in the same manner as was 
therein directed with respect to the residue of the 
personal estate. He gave the residue of the trust 
fund to his nephew. An insufficient fund was set 
apart to answer the annuity, of which there were 
consequently arrears at the annuitant’s death : — 
Held: (1) the legacies were payable out of the 
proceeds of the real as well as of the personal 
estate ; (2) the annuity was also payable out of 
the mixed fund ; (3) the arrears of it were payable 
out of the fund set apart to answer it. — ^Bright r. 
Labcher (1858), 3 De G. & J. 148 ; 44 E. B. 1225, 
L. JJ. 


AnnoiaHtms ; — As to (1) Consd. Field v, Peokett (No. 1) 
(1861). 29 Beav. 568. As to (2) Befd. Perkins v. Cooke 
(1862), 2 John.& H. 393 ; Gee v. Mahood (1878), 9 Ch. D. 
151. As to (3) Befd. Brayne v, Rees (1866), 15 W. R. 
195. 


5494 . J — Testator gave his real Sc 

personal estate to trustees, upon trust, out of the 
rents Sc produce, or by a sale or other disposition 
thereof, to raise an annuity for his wife Sc certain 
legacies. Sc to invest the surplus. He directed a 
ie of his real estate after the death of his wife. 
Sc gave his residue to his children : — Held : the 
personal estate was not primarily charged with 
the annuity, but the real & personal estate formed 
one common fund for its payment. — Bedford v. 
Bedford (1865), 35 Beav. 584 ; 55 E. B. 1023. 
Annotation : — Consd. Allan v, Gott (1872), 7 Ch. App. 439. 


5405 . Trust for sale of realty — Direction In will 
for proceeds to be treated as personalty — Residua 
to be applied as residue of personal estate.] — A. by 

will devised his real estates to trustees, in trust, 
to sell the same in order to pay off the incum- 
brances Sc to apply the residue as he directed with 
respect to the residue of his personal estates. He 
devised the residue of his personal estates, after 
payment of debts Sc legacies, to his exors. upon 
certain trusts. On the implied intention of 
testator, taken from the whole context of the wiU, 
the surplus of the money produced by the sale 
of the real estates was charged with the payment 
of simple contract debts. — Kidney v. (5ouss- 
MAKEB (1797), 7 Bro. Pari. Cas. 573 ; 3 E. B. 371, 
H. L. ; affg, S. C. sub nom. Kidney v, Coussmakeb, 
Williams v, Coussmakeb (1793), 2 Ves. 267, 
L. C. ; (1792), 1 Ves. 436, L. C. 

Annotations : — Consd. Bright v. Larcher (1858), 3 De G. & 

J. 148. FoUd. Field v. Peckett (No. 1) (1861), 29 Bear. 

568. Befd. GlhbB v, Oiigier (1806), 12 Yes. 413. 

5496 . .] — Testator devised his real 

estate to his exors. in trust to sell. Sc he declared 
that, until the sale, it should ** be considered as 
converted into personalty from the time of his 
decease,” Sc that the produce should ” be deemed 
part of his residuary personal estate.” He be- 
queathed the residue of his personal estate to 
several persons. The personal estate proving 
insufficient to pay the pecuniary legacies ; — Held : 
they were a charge on the produce of the real 
estate. — ^Pield v, Peckett (No. 1) (1861), 29 Beav. 
668; 30 L. J. Ch. 811 ; 4 L. T. 459 ; 7 Jur. N. S. 
983; 9W. R. 625; 54 E. B. 748. 

5497 . Executors to hold proceeds 

as part of personal estate.**] — ^A testator devised 

his real estates to A. & B., in trust to sell Sc pay 
off all incumbrances thereon. Sc stand possessed 
of the residue ” as part of his personal estate.” 
He bequeathed his personal estate to the same 
persons, in trust to convert. Sc with the produce 
thereof Sc of the sales of his real estates to pay 
his debts, etc.. Sc the legacies. Sc to pay the residue 
to whom he shoidd give the same by codicil. He 
made no gift of the residue: — Held: (1) the 
incumbrances were payable out of the real estate ; 
(2) the debts Sc legacies were payable pari paasu 
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iSect. 7.—Orderofappluialionof<uset8: Stib-seet. 1, 
A. (e) t. <fe it,] 

out of the mixed fund, composed of the produce 
of realty & personalty. — Shallcboss v. Weight 
(1850), 12 Beav. 605 ; 60 E. B. 1154. 

AnnotaHofU,* — As to (2) Betd. SlmmoM v. Rose (1856), 6 
De O. M. Sc G. 411. GeneraUy, Hentd. Taylor v. Taylor 
(1853), 3 De G. M. Sc G. 190. 

5498. .] — Bobinson v. London 

Hospitad (Governors), No. 6629, post. 

5499. .] — testator, after directing 

payment of all his debts, devised the residue of his 
freehold & copyhold estates to trustees, upon trust 
to sell & absolutely dispose of the same, & he 
directed the moneys to arise from such sales 
should be deemed to be part of his personal estate, 
^ that the rents & profits of the hereditaments, 
till their sale, should be deemed to be part of the 
annual income of his personal estate, & that the 
same moneys, rents & profits should be subject 
to the disposition thereinafter made concerning 
his person^ estate & the annual income thereof 
respectively ; & as touching his personal estate, 
he bequeathed the same to the trustees, upon trust 
to invest the same in consols & pay certain legacies. 
Testator made no disposition of the residue of his 
estate ; — Held : (1) the real & personal estate was 
constituted a blended fund, & applicable, pari 
passu, in payment of debts Sc legacies; (2) the 
heir was not entitled to an inquiry as to the relative 
value of the real & personal estates, with a view to 
ascertain the amount for which he was liable to 
contribute, but a sale of such real estate must be 
made. — Simmons v, Bose (1856), 6 De G. M. Sc G. 
411 ; 25 L. J. Ch. 615 ; 26 L. T. O. S. 265 ; 2 Jur. 
N. S. 73 ; 4 W. B. 225 ; 43 E. B. 1292, L. O. 

Annotations : — As to (1) Consd. Luckcraft v, Pridham (1879), 
48 L. J. Ch. 636. Be!d. Percival v, K. (1864), 3 H. &; C. 
217. 

5500. No absolute direction in will for con- 

version of realty.] — It is not necessary that there 
should be an absolute direction for conversion of 
real estate, in order that the real Sc personal 
estate may constitute a mixed fund for payment 
of legacies. 

A testator gave his real Sc personal estate to 
trustees, Sc empowered them to sell the real 
estate, & he directed that an annuity should be paid 
out of the annual income of the estate ; Sc he also 
directed certain legacies to be paid out of his trust 
estates, moneys Sc premises. He was intestate as 
to the residuary estate by reason of the death, 
in his lifetime, of the residuary devisee Sc legatee : — 
Held : the legacies were payable out of the real 
Sc personal estate ratably. — ^Allan v. Gott (1872), 

7 Ch. App. 439 ; 41 L. J. Ch. 571 ; 26 L. T. 412 ; 
20 W. B. 427, L. JJ. 

AnnotatUms: — Consd. Howard ». Dryland (1877), 38 L. T. 
24 ; Luckcraft v, Pridham (1879), 48 L. J. Ch. 636 : i2e 
Smith, Smith v. Smith, [1913] 2 Ch. 216. Reid. Penny e. 
Penny (1879), 11 Ch. D. 440 ; Weila v. Row (1879), 48 
L. J. Ch. 476 ; He Stephens, Warburton v, Stephens (1889). 
43 Ch. D. 39 ; Bentinck v. Portland (189D* 38 L. T. 
Re Sp^c^ Cooper, Pod v. Spencer Cooper, [1908] 


(1848), 1 H. L. Cas. 406 ; 10 L. T. O. S. 497 ; 9 

-bo^. RoblxiBOXi v. Hospltid UWS), 

10 Hare, 19. fiBtd. Oradook v* Owen (rS5i), 

G. 241. PoUd. Tldd v. Lifter (1854), » De G, M.^& Q. 
857 ; Tench e. Cheese (1556j, 6 De G. M. & G. 453. 
Simmons r. Rose (1856), 9 De G. M. & D* 9U. 

MeUer e. Stanley (1864), 2 De Q. J- & kW- 

Disney r. Crosse, Byre v. Parker (1866), L. R» 2Ba. 592 , 
Allan e. Gott (1872), 7 Oh. A^. 489. MfA. J* 

Dryland (1877), 38 L. T. 24. Be Oliver, Wfijgn v. 

OUver, [1908] 2 Oh. 74. Held. Blann v. BeU (ISW. 5 
De Q. & Sm. 658 ; Bentley v. Oldfield (1854), 19 B^y. 
225 ; BeUalrs v. Bellairs (1874), L. R. 18 
V, Row (1879), 48 L. J. Oh. 476 ; Patohlnre. Barnett a88n, 
45 L. T. 292 ; Be Dumble, WlUlams v. Murrell (1883). 23 
CJh. D. 360. Mentd. Early v, Benbow (1846), 2 OoU. 
342; Greenwood e. Roberts (1851), 1^ » 

Finch, Abblss e. Burney (188y, 17 Ch. D. 211 ; Be 
Robert Repln^on v, Roberts-Gfawen (1881), 19 Ch. D. 
620 ; Walnw^t v. Miller. [1897] 2 Ch. 266 ; Be Gage. 
HIU V, Gage, [1898] 1 Ch. 498. 

5603. J — Testator being possessed of real 

Sc personal estate directed the latter to be invested 
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1 Ch. 130 


Be Raggl.~Bras8 v. Yowag, [1913] 2 tih.' 206. 

5501. No trust for conversion for purpose 

of satisfying charge.] — Be Smith, Smith v. Smith, 
No. 6640, post. 

5502. Trusts to receive rents & profits of real 
& personal estates.] — ^Under a bequest of real Sc 
personal estates, upon trust to receive the rents 
Sc profits, Sc to pay legacies Sc annuities. Sc vest the 
surplus rents, etc., for other purposes, the personal 
estate is the primary fund liable to the payments, 
there being no direction to discharge it, or to sell 
the real estate, so as to constitute a mixed fund. — 
Boughton 17. Bodohton, Boughtok 17. Jambs 


in Govt, securities the interest whereof with all 
the rente Sc profits from freehold, copyholds or 
leasehold property after payment of ^1 his debts, 
etc., he gave & devised upon certjdn trusts : — 
Held : this did not evidence a sufficient intention 
to create a mixed fund so as to exempt the applica- 
tion of the personal estate in the first instance from 
the discharge of his debts. — Tidd v. Listeb, 
Bassil V. Lister (1853), 3 De G. M. Sc G. 857 ; 23 
L. J. Ch. 249 ; 23 L. T. O. S. 101 ; 18 Jur. 643 ; 2 
W. B. 184; 43 E. B. 336, L. C. 

Annotations: — Mentd. Hudson t?. Carmichael (1854), Hay, 
613 ; Re Duffy's Trust (I860). 28 Beav. 386 ; Life Assocn. 
of Scotland v. Siddal (1861), 3 De G. F. & J. 271 ; Durham 
V. Crackles (1862), 1 New Rep. 165 ; Knox v. Wells (1864), 
2 Hem. & M. 674 ; Be Oarr^ Trusts (1871), L. R. 12 Bq. 

'^;»609 ; Taunton v. Morris (1879), 11 Ch. D. 779. 

' 5504. .] — (1) Testator was possessed of 

leaseholds of tithes held for three lives Sc renewable 
on the dropping of any of the lives. He was in the 
habit of effecting insurances on the lives, Sc out 
of the moneys payable at a death he renewed the 
lease, Sc effected a fresh policy on the new life 
inserted. By his will he gave all his real & 
residuary personal estate to trustees to accumulate 
the same for twenty-one years, Sc authorised them 
thereout to keep up the policies, to renew the leases, 
& to effect fresh policies on the new lives “ on the 
plan he himself had adopted,” & subject thereto 
he gave the said estate & its accumulations to D. 
for life, with remainder to her sons Sc daughters 
successively in tail. D. married Sc had two 
daughters only, the elder of whom died an infant 
in her mother’s lifetime. One of the cestuis que 
vie died, Sc there was a large surplus of the sum 
assured after renewing the lease Sc effecting a 
new policy : — Held : although the will imported 
a power only to the trustees to renew the lease, 
etc., it was one which they were bound to exercise. 
Sc was consequently equivalent to a trust. Sc 
therefore a competent part of the fund must be 
retained for those objects ; but, subject thereto, 
the policies, being part of the personal estate of 
testator, vested absolutely in the first tenant in 
tail, subject to the life-estate of the tenant for life 
under the will. Sc were now payable to her legal 
personal representative, petitioner. 

(2) As to contribution beWeen the real Sc per- 
sonal estate : — Held : the personal estate was 
primarily liable. — ^Meller v. Stanley (1864), 
2 De G. J. Sc Sm. 183 ; 4 New Bep. 124 ; 10 L. T. 
512 ; 12 W. B. 780 ; 46 E. B. 346, L. JJ. 

5505. .] — Testator devised Sc bequeathed 

the residue of his real Sc personal estate to trustees 
upon trust to convert his personal estate into 
money. Sc to take the rents & profits of such real Sc 
personal estate to pay certain annuities mentioned 
in his will, at various times Sc in various manners ; 



483 


Part IV.— Duties op Kbpebsentative, 


** subject as aforesaid/’ his trustees were to 
stand possessed of the real & personal estate upon 
trust as to one moiety, to pay the rents, etc., to 
his wife for life ; as to the other moiety during 
the life of testator’s wife, & as to the whole after 
his death, out of the rents, etc., to pay the annuities 
Sd out of his personal estate to pay the legacies left 
by his will, & on insufficiency of personal estate 
testator charged such legacies on real estate ; & 
after making provision for a grandniece & others, 
testator directed that, ** subject as aforesaid,” 
his trustees should stand possessed of the residue 
of his real Sn personal estate upon trust, after the 
death of his wife, so long during the then residue 
of the life of his nephew B. until he should have a 
son who should arrive at the age of twenty-one 
years, or die under that age leaving lawful issue, 
upon trust to pay certain sums therein mentioned, 
&, ” subject as aforesaid,” testator directed that 
his trustee should stand seized of the residue of ’ 
his real estates upon trusts for the eldest or only | 
son of R. & the heirs of his body in strict settlement. 
The entail was barred, & R.’s son became owner 
in fee simple of the reaJ estate. The question was 
how the annuities were to be borne, whether, on 
the son of R. attaining twenty-one, the real 
estate was exonerated, or the annuities were to be 
paid ratably out of the rents & proceeds of the whole 
real & personal estate treated as one fund : — 
Held : although, there was no absolute conversion 
of real estate, the annuities were to be paid ratably 
out of the whole income as one fund ; & the case 
did not fall within the rule laid down in Boughton 
V. Boughton, Boughton v. James, No. 6502, ante, as 
in that case the surplus funds were all to go to the 
same person. — Howard v. Dryland (1877), 38 
L. T. 24. 

5506. Trust for maintenance of infants out of 
real & personal estates — Directions for division of 
property on children attaining twenty-one.] — 

A testator gave his real & personal estate to 
trustees, for the maintenance of his four children 
until they attained twenty-one. As they arrived 
at that age, respectively, he directed it to be divided 
as follows : A legacy of £100 to his son, & his 
property at H., freehold, between his daughters ; — 
Held : on a deficiency of personal estate, the 
legacy was not charged on the real estate. — 
Bentley v, Oldfield (1864), 19 Beav. 225 ; 62 
E. R. 335. 

6507. Devise of realty & personalty to same 
person — For life of devisee.] — Hill v. Toogood 
(1837), 1 Jur. 704. 

5508. Whole charged with payment of 

debts — Death of devisee in lifetime of testator.] — 
Claim filed for the administration of an estate & 
payment of debts. Testatrix devised & bequeathed 
all her real & personal estate to A. & charged the 
whole with payment of her debts. A. died in the 
lifetime of testatrix, & the real estate descended 
on her heir-at-law : — Held : the debts should be 
paid out of the personal estate, so far as that 
should be adequate to such pa^^ent, &; that a 
sufficient part of the real estate should be sold for 
payment of the debts, for which the personal 
estate might prove insufficient. — ^Ferris v. Ftoms 
(1860), 15 L. T. O. S. 342 ; 14 Jur. 846. 

5509. Devise of real estate de separate gift of 
residuary personal estatej — Be Cowell, Temple 
V. Temple (1920), 160 L. T. Jo. 296. 

5510. Mixed fund created by will — Bequest by 
codicil of realty ** freed from charges created by 
will."] — Testatrix, by her will, directed her real 
estate to be sold, & charged debts & legacies & 
a sum of £5,000 upon the proceeds of the real 
estate & her personal estate as a mixed fund. 


The trust of the mixed fund was for A. for Ufe, 

& after her decease, subject to the charge of £5,000 
in favour of the appointees of A. by will, for C. 
absolutely. By a codicil testatrix gave to A., in 
fee, the real estate, freed from any charges created 
by the will : — Held : the personal estate was 
subject to the whole of the £5,000 charge. — Tat- 
LOCK V. Jenkins (1854), Kay, 654 ; 23 L. J. CTi. 
767 ; 24 L. T. O. S. 42 ; 18 Jur. 891 ; 69 E. R. 
276. 

ii. Effect of Creation, 

5511. Whether mixed fund primarily liable.] — 

Testator charges all his temporal estate with the 
payment of his debts & legacies & then devises 
all his freehold & copyhold estate to his eldest son 
& his heirs subject to his debts & legacies ^ makes 
him exor., the money arising by the sale of the 
lands shall be first applied to the payment of the 
debts. — ^Walker r. Meager (1729), Mos. 204 ; 

2 P. Wms. 550 ; 25 E. R. 361, L. C. 

5512. .]; — Testator devised his real estates 

to trustees upon trust to sell & to stand possessed 
of the produce thereof, &, also of his moneys & 
securities for money upon trust, in the first place, 
to pay his debts, funeral expenses, & legacies ; A 
as to the residue of the moneys arising from the 
sale of his real estates, not mentioning his 
personalty, after payment of the debts, sums, & 
legacies thereinbefore mentioned, upon trust to 
invest & pay the interest to A. & B. for their lives. 
Testator had other personal estate, which he also 
disposed of by his will : — Held : the mixed fund 
was the primary fund for payment of his debts & 
legacies, the portions of it arising respectively 
from the real & personal estate were to be applied 
pro raid , & the surplus of it was to be divided 
proportionably between the parties who were 
entitled, under the wiU, to the produce of the 
realty, & those who were entitled to the personalty, 
who in this case were the next of kin. — ^W est r. 
Cole (1841), 4 Y. & C. Ex. 460 ; 10 L. J. Ex. Eq, 
40 ; 160 E. R. 1087. 

5513. Necessity for direction in wiil for 

payment out of mixed fund.] — Where a testator 
creates for purposes of disposition a mixed fund 
of the proceeds of realty directed to be converted 
& personalty, the personalty is not exempted from 
its primary liability to debts, etc., unless these are 
directed expressly or by necessary implication to 
be paid out of the mixed fund. The mere fact 
that the will contains a constructive charge of 
debts upon real estate wdll not amoimt to such a 
direction. — Luckcraft r. Pridham (1879), 48 
L. J. Ch. 636. 

6514. .] — Elliott v. Dearsley, No. 

5754, poet , 

5515. .] — Re Boards, Knight v. 

Knight, No. 5758, post . 

5516. .] — Re Balls, Trewby v. Balls, 

No. 4338, ante . 

5517. .]—- Testator commenced his will by 

saying “ First 1 will that all my just debts including 
mtge. debts & funeral & test^entary expenses 
be paid satisfied.” He then gave a specific 
bequest of personalty to his son T., six separate 
specific devises of realty to that son So his other 
children. Finally he devised other real estate So 
the residue of his personalty upon trust for con- 
version, So out of the proceeds to pay his just debts 
including mtge. debts So funeral So testamentary 
expenses. So to hold the balance for his sons So 
daughters equally. The values of the properties 
were as follows : Specific bequest to T., £1,671 ; 
real estate specifically devised to the children, 
£17,110 ; personalty subject to final trust, £330 ; 

I I 2 
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SecU 7. — Order of application of assets : Svib-scct.li 
A. jc) in] 

realty subject to that trust, £1,170. Part of the 
realty specifically devised was unincumbered ; 
other parts were subject to various mtges. 
amounting to £7,000. The other, unsecured, 
debts amounted to £970. It was conceded that 
the funds subject to the final trust, so far as they 
would extend, must be applied in payment, ratably 
of the mtge. debts & the other debts & funeral 
& testamentary expenses : — Held : (1) the implied 
charge of debts created by the initial direction was 
explained & limited by the final creation of a 
definite fund for the purpose, & no other part of 
the real estate than that comprised in it was 
charged with debts & funeral & testamentary 
(hcpenses ; (2) the proportion of mtge. debts not 
discharged out of the special trust fund must be 
borne by the various mtged. properties, each 
bearing the balance of its own incumbrance ; 
(3) the propoition of the other debts & expenses 
not discharged out of the special fund must, as 
between the personalty specifically bequeathed to 
T. & the various specifically devised real estates, 
fall ratably on them in proportion to their values, 
which in the case of those which were incumbered 
would be the total value of each property less the 
proportion of mtges. on it not discharged out of the 
special fund. — He Major. Taylor v. Major. [1914] 

1 Ch. 278 ; 83 L. J. Ch. 461 ; 110 L. T. 422 ; 58 
Sol. Jo. 286. 

.] — See, also, Sub-sect. 2, C. (c) ii., post. 

5518. Realty & personalty liable pro rat&.] — 
Long v. Short, No. 5882, post. 

5519. .] — Where a testator creates a mixed 

& general fimd from real & personal estate, & 
directs that fund to be applied in payment of 
debts & legacies, the real & the personal estate 
must contribute, in proportion to their relative 
amounts, to the payment of the debts & legacies ; 
& if some of the legacies fail by lapse or otherwise, 
that part of the fund which would have been 
applicable to those purposes, being undisposed of, 
belongs, as far as it is composed of real estate, to 


the heir, &, as far as it is composed of personal 
estate, to the next of kin. — R oberts v . Walker 
(1830), 1 Russ. & M. 752 ; 39 E. R. 288. 

Annotations: — Distd. Hill v. Tooj^d (1887), 1 
Apld. West ». Cole (1841L 4 Y. Sc C. Ex. 460. Dtrtd. 
Bouflrhton v. Boulton, Boughton v. James (1848), 1 
H. £. Cas. 406. ^lld. Sballoposse. WiigWi (1850), 12 
Beav. 606. Dittd. Blann v. Bell (1868). 6 Be G. & Sm. 
668. Con8d. Bentley v. Oldfield (1864), 19 Bwv. 226 ; 
Tatlock V. Jenkins (1864), Kay, 664. Alrtd._Cradook r. 
Owen (1864), 2 Sm. Sc 0. 241 ; Simmons v. Bose (1866), 
6 Do G. M. Sc G. 411 ; Allan v. Gott (1872), 7 Ch.,^P. 
439. Distd. Wells V. Row (1879), 48 L. J. Cb. 476.^ Exfia. 
KUiott V. Dearsley (1880), 16 Ch. D. 322. i^ld. Re 
Spencer CJooper, Poe v. Spencer Cooper, [1908] 1 Ch. 180. 
I&td. Re Smith, Smith v. Smith, [1913] 2 Ch. 216. Bald. 
A.-G. V. Southgate (1841), 12 Sim. 77 : Robinson r. 
Geldard (1852), 3 Mac. Sc G. 735 ; Tench v. Cheese (1866), 
6 De G. M. & G. 453 ; Percival v. R. (1864), 3 H. & C. 217 ; 
Disney v. Oosse, Eyre v. Parker (186^, L. R. 2 Eg. 692 ; 
Howard v. Dryland (1877), 38 L. T. 24; Re Milnes, 
MUnos V. Sberwln (1885), 63 L. T. 634. Mentd. Eyre v. 
Marsden (1839), 4 My. Sc Cr. 231 ; Blbome v. Goode 
(1844), 14 Sim. lO.*) ; Coombs r. Queen’s Proctor (1862), 
2 Rob. Ecc]. 547 ; Bellalrs v. Bellairs (1874), L. R. 18 Bq. 
610 : Re Dumblc, Williams v. Murrell (1883), 23 Ch. D. 
360 ; Re Oliver, Wilson v. Oliver, [1908] 2 Ch. 74. 

5520. .] — Dunk v. Fenner, No. 5490, ante. 

5521. .] — An alien, resident in England, 

purchased an equitable interest in freehold lAnds, 
& also a lease for a long term of years, & after- 
wards obtained letters of denization, which in 
tei*ms conferred upon him not only the power of 
acquiring lands in future, but of retaining & 
enjoying all lands which he had theretofore 
acquired. By his will he directed all his property 
to be sold & converted into money, & after charging 
this mixed fund with his debts & legacies, gave the 
residue to aliens resident abroad, one of whom was 
his heir-at-law ; — Held : the interest in land &> 
the pure personal estate must respectively be valued 
Sc bear their proportions of the debts & legacies. — 
Fourdrin V. Gowdey (1834), 3 My. Sc K. 383 ; 
3L. J. Ch. 171 ; 40 E. R. 146. 

Annotations: — Distd. Boughton v. Boughton, Boughton v. 
James (1848), 1 H. L. Cas. 400. Redd. A.-Q. v. Southgate 
(1842), 12 L. J. Ch. 147. Mentd. Du Hourmelln v, Sheldon 
(1839), 1 Beav. 79 ; Barrow v. Wadkin (1867), 24 Beav. 

1 ; Fairer v. Park (1876), 3 Ch. D. 309. 

5522. .] — Stocker v. Harbin, No. 5491, 

ayUe. 


PART IV. SECT. 7, SUB-SECT. 1.— 
A. (•) ii. 

5518 1. Realty tt personaliy liahlt 
pro rata.] — Testator by will made a 
specific devise & bequest to his wife 
for life, &; devised Sc bequeathed the 
residue to his estate to trustees upon 
trust for sale Sc conversion, but post- 
poning the sole of the property devised 
to his wife for life until after her death, 
& out of the proceeds to pay his debts 
& legacies, Sc ho gave certain legacies, 
including legacies to his exors., but 
made no further disposition of the 
residue. The trustees realised the 
personal estate Sc sold the real estate 
other than that postponed ; Sc after 
paying the debts Sc legacies, had a 
large surplus on their hands. The 
Master found that testator had no 
next of kin: — Held: the debts Sc 
legacies should be apportioned between 
the real Sc personal estate according 
to their respective values. — ^A.-G. o. 
M'Phbrson (1877-78), 3 V. L. R. 270. 
— AUS. 

5518 ii. .] — ^Where a married 

woman died intestate possessed of 
personalty, to which her husband 
became entitled. Sc realty which was 
divisible between her husband Sc her 
next of kin : — Held : the personal 
estate must bear the cost of its collec- 
tion Sc conversion. Sc the realty the 
cost of its realisation. Sc both real 
Sc personal estates must contribute 
in proportion to their respective values 
towards payment of the debts Sc costs 
of administration. — ^Re PnatcisT (1906), 


1 Tas. L. R. 106.— AUS. 

5518 iii. .] — ^Where by his will 

testator expresses the intention that 
hit* real & personal property shall form 
a blended mass from which certain 
legacies Sc annuities are to be paid, 
these legacies Sc amiuitics arc charged 
on the corpus of the real estate Sc in 
such a case the rule that a legacy is 
primd facie payable out of personalty 
has no application. — ^Pabkin v. James 
(No. 2) (1905), 2 C. L, R. 666.— AUS. 

5518 iv, .1 — ^Testator, after di- 

recting payment of his debts out of bis 
personal property, or if that should 
prove insufficient, then, that so much 
of his real estate as would supply the 
deficiency might be sold for that pur- 
pose, went on to direct that his land 
should be sold. Sc the income of the 
capital arising from the sale bo paid 
yearly to his wife, for her maintenance 
during her natural life, after which 
he gave a number of charitable bequests 
Sc pecuniary legacies, but made no 
residuary gift : — Held : testator had 
created a mixed fund to answer the 
purposes of his will. Sc if the personalty 
was not sufficient for the payment of 
the debts, the legacies were payable 
out of the land ; if it was sufficient, 
they were payable out of the mixed 
fund. — ^Toomey V. Tract (1883), 4 
O. R. 708.— CAN. 

6518 V. .] — Where testator is 

minded to make his real estate, in 
addition to his personal estate, assets 
for the payment of debts Sc legacies, 
or either of them, the presumption 


is that the real estate is made an 
auxiliary fund, only secondarily liable 
to the personal estate, which still 
retains its primary liability. It is 
absolutely necessary, therefore, not 
only to have an expression of oneratlon 
of the real estate, but also a sufficient 
exoneration of the personal estate, 
either wholly or partially, before there 
can be any interference with the 
ordinary rule for the application of 
assets. This expression of oneratlon 
Sc exoneration may bo found if the 
ct., after looking at the whole will, 
is convinced that there was an intention 
on the part of testator that not only 
the real estate should ho onerated, but 
that the personal estate should be 
exonerated. When testator creates 


from real estate Sc personal estate a 
mixed Sc general fund Sc directs the 
whole of that fund to he applied to 
certain stated purposes, he does, 
in effect, direct that the retd & persozial 
estates, which have been converted 
into that fund, shall answer the stated 
purposes Sc every one of them pro rata 
according to their respective values. 
If any of those purposes faU, then the 
part of the fund whioh, according to 
the intention of testator, would other- 
wise have been applicable to those 
purposes, is imdisposed of . — Bt 
Btrathoona’8 (Lord) Estate, [1918] 
2 W. W. R. 499 ; 28 Man. L. r1 679.— 
CAN. 


t. Legacies to he paid out of eetate 
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6628 . J— West v, Oolb, No. 6512, ante. 

6624 . .1 — Testator seised of real estate & 

possessed of leasehold & other personal estate, 
devised Ss bequeathed the whole to trustees to 
make sale of & get in all his real & personsd estate 
& out of the produce to pay his funeral expenses, 
debts & certidn legacies & he bequeathed the 
residue for charitable purposes. In a suit to 
administer the estate, it was decreed that the 
funeral expenses, debts & legacies should be paid 
out of the realty, the personal estate savouring of 
realty, A the pure personal estate, pro raid . — 
A.-G. V. Southgate (1842), 12 L. J. Oh. 147, 
li. C. 

■Retd. Slmmonfl v. Hose (1856), 6 Be G. M. & 


cuit/t Mentd. Galvert v. 
_446 Penribig v. Trail 


-.] — Shallcross V. Wright, No. 5497, 


Annotation : 

G. 411. 

5525. - 
arUe. 

5526. .] — (1) An annuity bequeathed by 

will, & directed to be paid out of a moiety of the 
rents, issues, profits, dividends, interest and 
proceeds of the real & personal estate of the 
testator, after the expiration of a life interest 
therein : — Held : not to be primarily payable out 
of the personal estate of testator, but to be appor- 
tionable between the real & personal estates. 

(2) A legacy directed by an appointment in 
pursuance of a will to be raised by mtge. of the 
moiety of the residuary real & personal estate, 
on the expiration of a life interest in such moiety, 
& the residue of such legacy, & another legacy 
directed to be raised & paid by mtge. or sale of the 
whole or any part of the real & personal estate, 
on the expiration of another life interest : — Held : 
not to be charged primarily payable out of the 
personal estate, but to be apportionable between 
the real & personal estate. — Falkner v. Grace 
(1851), 9 Hare, 280 ; 22 L. J. Oh. 153 ; 68 E. R. 
509. 

An^iatioM to (1) Diatd. Tench t?. Cheese (1855), 6 

Be G. M. & G. ^3 : Howard Dryland (1877). 38 L. T. 

24.^ Aa to (2) Raid. Allan v. Gott (1872), 7 Ch. App. 

6527. .] — D., by will directed payment of 

his just debts out of his Irish estate, & exonerated 
his personalty therefrom. He then devised the 
Irish estate to trustees to sell, & by sale or mtge. 
or out of the rents & profits to pay specific debts 
& legacies ; and out of the rents & profits to pay 
two annuitants, with devises over in strict settle- 
ment, & all the residue to E. I. Upon the question, 
out of what property the annuities & costs were 
payable : — Held : they were payable ratably. — 
Barnard v. Roberts (1853), 1 W. R. 222. 

5528. .] — Lord v. Wightwiok, No. 5492, 

ante. 

5529. .] — (1) When the real & personal 

estate of a testator are constituted into one mass, 
& subjected to certain charges, the charges are to 
be apportioned between the real & personal estate 
& borne by them pro raid, according to their 
relative values. 

(2) A declaration in a will that the proceeds of 
the sale^ of testator’s real Sn personal estate shall 
be considered to all intents & purposes as part 
& parcel of his personal estate, wiU not prevent 
his heir from receiving the moneys arising from the 
sale of the real estate, in exclusion of testator’s 
next of kin. — Robinson v. London Hospital 

5 22 L. J. Ch. , 

754 ; 68 E. R. 821. ! 

Annotationa: — Aa to (1) Consd. Simmons v. Rose (1856), 


6 Be G. M. ic G. 411. OeneraUy 
AnnltAge (1863), 1 Hem. & Id. 44^ . x'v&'cuis v. &ir«uA 
(1874). L. R. 18 Eq. 88 ; Be Vrarall, National Trust 
for Plaoes of Historic Interest or Natural Beauty v. 
A.-G., 11916] 1 Ch. 100. 

6530 . ,] — A. testatrix gave her residuary 

estate to her exors. & directed them to apply such 
part as by law might be legally so applied towards 
the endowment of district churches & chapels ; Sc 
as to such part as might not be legally so applied, 
she stated that she made no disposition : — Held : 
the debts & legacies must be apportioned between 
the residue, consisting of pure personalty, & that 
consisting of personalty savouring of the realty. — 
Edwards v. Hall (1853), 11 Hare, 1 ; 1 Eq. Rep. 
145 ; 17 Jur. 593 ; 1 W. R. 348 ; 68 E. R. 1161 ; 
on appeal (1855), 6 De G. M. & G. 74, L. C. 
Annotationa: — Conid. Re Somers-Cocks, Wegg-Prosaer v. 
Wegg-Prosaer, [1895] 2 Ch. 449. Menid. Bunn v. Bownas 
(1855), 1 K. & J. 596 ; Ware v. Cumberlege (1855), 90 
Beav. 503 ; Linley c. Taylor (1859), 28 L. J. Ch. 686 ; 
Fisher v. Briefly (I860), 1 Be G. F. & J. 643 ; Marsh r. 
A.-G. (I860). 30 L. J. Ch. 233 ; Alexander v. Brame (No. 
2) (1861), 30 Beav. 153 ; Bennett v. Blain (1863), 15 
C. B. N. S. 518 ; Tatham r. Drummond (1864), 3 New 
Rep. 706; EutwlsUe e. Davis (1867), L. R. 4 En. 272; 
K. V. Southampton Port Comrs. (1870). L. E. 4 H. L. 449 ; 
Chandler r. Howell (1876), 4 Ch. B. 651 ; Holdsworth r. 
Davenport (1876), 3 Ch. B. 185 ; Shepheard v. Beetham 
(1877), 6 Oh. B. 597 : Re Holbume, (Joates v. Ma^killop 
(1885), 53 L. T. 212 ; Re Corcoran, Corcoran e. Riddell 
(1892), 62 L. J. Ch. 267 ; Re HoUon, Forbes v. Hardcastle 
(1893), 68 L. T. 160 ; Re Pickard, Elmsley v. Mitchell, 
11894] 2 Ch. 88. 

5531. .] — Simmons v. Rose, No. 5499, 

ante. 

5532. .] — A testator by his will declared in 

effect that his debts, legacies, funeral & testa- 
mentary expenses, & the costs, charges, A; expenses 
incidental to the execution of the trusts of his 
will, should be paid ratably out of all his estate, 
real personal. In the administration of his 
estate by the ct., the debts, etc., were paid out of 
the personalty, but without prejudice to the 
liability of the realty. On the further considera- 
tion of the action ; — Held : the real estate must 
make good to the personal estate its ratable propor- 
tion of the amount paid out of the personal estate 
for debts, etc., with interest. — Ashworth v. 
Munn (1886), 34 Ch. D. 391 ; 56 L. J. Ch. 451 ; 
56L. T. 86; 35 W. R. 513 ; 3 T. L. R. 260. 

5533. .] — A general direction to pay legacies 

out of a mixed fund of residue charges them 
ratably on the portions attributable to realty 
personalty. — Be Spencer Cooper, Poe v. Spencer 
Cooper, [1908] 1 Ch. 130 ; 77 L. J. Ch. 64 ; 98 
L. T. 344. 

Annotation: — Mentd. Re Palmer, Leventhorpe v. Palmer 
(1912), 106 L. T. 319. 

5534. -•] — By his will a testator, after making 
certain specific bequests & a specific devise, 
directed that, after payment thereout of all 
debts, funeral & testamentary expenses &; all 
death duties attracted & payable under the 
provisions contained in this my will,” a specific 
fund should be divided & paid to beneficiaries as 
therein mentioned. He then dealt with his 
residual^ real & personal estate by directing sale, 
conversion & investment in terms that were usual, 
except that they contained no trust for payment 
of debts or funeral or testamentary expenses, dc 
after making provision for some terminable benefits 
settled the rest of the investments as therein dc 
in a codicil mentioned. It had been previously 
decided that the death duties payable out of the 
special fund included the estate duties dc legacy 


dlao executor.] — Testator, after directing 
that hlB funeral charges & debts should 
be paid by his ezor., disposed of his 
real Sc personal estate as follows : 
First, ha gave Sc bequeathed certain 


legacies to be paid out of his estate Sc 
then he gave ^e residue Sc remainder 
of his estate, real Sc personal, to his 
son W. absolutely. Sc he nominated W. 
sole exor . : — Held .* the legacies were 


by the will charged upon the estate, 
real Sc personal. Sc failing personal 
estate beoame a ohaige on the land. — 
Moors v. Mbllish (1882), 3 O. R. 
174.-— CAN. 
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Exbcutoes and 

Sect, 7 . — Order of application of assets : Sub-aecU 1 , 
A. (e) ii., B, <£? C, (o), (b) i. ii»] 

& succession duties payable on testator’s d^th 
on the specific A; pecuniary legacies, the annuities 
& the residue of the proceeds of r^l & personal 
estate. It appeared that the special fund was 
insufficient to pay in full all the liabilities made 
payable out of it : — Held : all the liabilities made 
payable out of the special fund ought to be paid 
thereout ratably, & neither by a process of mar- 
shalling nor by virtue of testator’s intention coidd 
the liabilities payable solely out of the special 
fund be discharged in full thereout so as to cast 
on residue the payment of the remaining liabilities 
in as far as the balance of the special fund was 
insufficient to pay them . — Re Townley, Public 
Trustee v. Alldbr, [1922] 1 Ch. 154 ; 91 L. J. 
Ch. 258 ; 126 L. T. 591 ; 66 Sol. Jo. 157. 

B. For Payment of Debts and Legacies Secured on 
Pure Personalty. 

5535 . Right of legatee to have legacy redeemed 
out of personal estate.] — man having pawned a 
jewel for a sum of money, devised the jewel to B. 
& made C. his exor., & gave him all his goods, 
chattels & personal estate, after his debts & 
legacies paid ; & the question was, whether B. 
should pay the debt for which the jewel was 
pawned, or whether it should be paid out of the 
personal estate by the exor. : — Held : it should 
bo paid out of the personal estate, &: the legatee 
should have the jewel discharged of it. — ^A non. 
(1703), Freem. Ch. 272 ; 22 E. R. 1205. 

5536 . Right of legatee to compensation fail- 

ing redemption.]— Where a specific legacy is pledged 
or charged by testator, the specific legatee is 
entitled to have his legacy redeemed or exonerated 
by the exor. ; &, if the exor. fail to perform that 
duty, the specific legatee is entitled to compensa- 
tion to the amount of his legacy out of the general 
assets of testator. — Knight v. Davis (1833), 3 
My. & K. 358 ; 3 L. J. Ch. 81 ; 40 E, R. 136. 
Annotations : — Apld. Bothamley v . Sherson (1875), L. II. 

20 Eq. 304. Befd. Lewis v. Lewis (1871), L. li. 13 Eq. 

218. 

5537 . .] — Bothamley v. Shebson, 

No. 4568, ante. 

5538. .] — A testatrix by will gave a legacy 

to G. of £2,000 “ in which sum or thereabouts he 
now stands indebted to me, subject nevertheless 
to, & I hereby charge the same, with payment of 
the following annuities & sums of money ” to P. 
& others. There was a proviso “ that I do not 
intend by the legacy of £2,000 to G. to exonerate or 
release him from the debt which may be due to 


Administrators. 

me from him at my decease, but I direct whatever 
sum shall be then due from him Shall be taken ^ 
part &; satisfaction of the £2,000.” The will 
directed legacies to be paid within twelve months, 
but no furtiier allusion was made to these legacies. 
G. was indebted to testatrix at her death in £2,000, 
& was insolvent ; — Held : the legacy to P. & 
others was demonstrative & not specific, & there- 
fore on D.’s insolvency, was payable out of general 
assets. — ^Vickers v. Pound (1858), 6 H. L. Cas. 
885 ; 28 L. J. Ch. 16 ; 31 L. T. O. S. 372 ; 4 Jur. 
N.S. 543; 6 W. R. 680 ; 10 E. R. 1543, H. L. 

5539. Personal estate insufficient — Contribution 
between specific legatees — Notwithstanding charge 
of debts on real estate.] — Where the general per- 
sonal estate of a testator not specifically bequeathed 
is insufficient for payment of his debts, a specific 
legatee of property charged by testator in his 
lifetime with the payment of a sum of money 
must, as between such specific legatee & other 
specific legatees or devisees, bear the burden of 
the incumbrance ; & a general direction in the will 
that testator’s debts shall be paid after his decease 
is not sufficient to throw any part of such burden 
on the specific devisees of real estate. — Re Butler, 
Le Bas V. Herbert, [1894] 3 Ch. 250 ; 63 L. J. 
Ch. 662 ; 43 W. R. 190 ; 8 R. 504. 

Annotation : — ^Refd. Be Roberts, Roberts v. Roberts, [1902] 
2 Cb. 834. 

C. For Payment of Debts Secured on Realty or 
Chattels Real. 

Note. — In this sub-section Real Estate Charges 
Acts, 1854 (c. 113), 1867 (r. 69) <fc 1877 (c.34) hnown 
as Locke King^s Acts are referred to as 1854 Act, 1867 
Act, 1877 Act respectively. 

(a) Before Real Estate Charges Acts (Locke King's 
Acts). 

Note. — Having regard to Locke King's Acts 
the causes decided b^ore those Acts are set out in the 
form in which they appear below. 

5540. Right to claim payment out of personal 
estate.] — Starling v. Drapers Co. (1678), Cas. 
temp. Pinch, 401 ; Pockley v. Pockley (lfifil)» 

1 Vem. 36 ; Johnson v. Milksopp (1689), 2 Vern. 
112 ; Serle V. St. Eloy (1726), 2 P. Wms. 385 ; 
Forrester v. Leigh (Lord) (1753), Amb. 171 ; 
Tweedale (Marchioness) v. Coventry (Earl) 
(1783), 1 Bro. C. C. 240 ; Philips v. Philips (1787), 

2 Bro. C. C. 273 ; Astlby v. Tankbrville (Earl) 
(1792), 3 Bro. C. C. 545 ; Hamilton v. Worley 
(1793), 2 Ves. 62 ; Wythe v. Henniker (1833), 
2 My. & K. 635 ; Kent v. Leeks (1835), 4 L. J. 
Ch. Ill ; Bickham V. Cruttwell (1838), 3 My. & 
Cr. 763 ; Ibbetson v. Ibbetson (1841), 12 Sim. 


PART IV. SECT. 7, SUB-SECT. 1.— 
C. (a). 

5540 i. Bight to claim payment out of 
personal estate.} — Testator by his will 
devised certain property, both real & 
personal, to his exors. in trust to sell ^ 
the same 8c invest the proceeds in good/ 
seouritioB to form part of his residuary 
estate ; 8c ho provided that, after 
payment of his debts, funeral 8c testa- 
mentary expenses 8c certain legacies, 
such residuary estate should be divided 
among the legatees in proportion to 
the amounts of their respective 
legacies as previously specified. 
Another portion of his real estate was 
devised to F. in trust to apply the 
rents & profits to the benefit of his wife 
8c children, giving him no power of 
alienation, 8c restricting the terms of 
leases to given by him to one year : 
this devise was also on condition that 
F. should, out of the rents & profits, 
pay to the sister of the testator an 
annuity of £75 during her lifetime. 
The property so devised to F. was 


mortgaged : — Held : F. was entitled 
to have the mtge. paid by the exors. 
out of the residuary estate. — ^M cLeod 
V. Firth (1876), 3 Pug. 453.— CAN. 

554011. .]— About 1837 M. de- 
vised his land to his wife for life with 
remainder to K. Administration with 
the will annexed was p'antod to the 
widow. At testator's death the lands 
were mortgaged for £150. In a suit 
after testator's death, a foreclosure was 
obtained, Sc the property sold, & pur- 
chased by the administratrix for £905. 
Administratrix received personal assets 
of testator sufficient to have paid off 
the mtge. had she chosen so to apply 
thorn. The sum of £725 was lent to 
the administratrix by K. The 
administratrix then sold the property 
to the public authoritieB for £1,75(K out 
of which she paid K. £400. From 
1858 K., with the leave of the adminis- 
tratrix, occupied one-fourth of an acre 
of the land, until ejected in 1873, 
under expropriation, the oomrs. tAMtig 
in all 3A acres of this property, the 


balance being in the occupation of 
A. 8c her husband, the applts. These 
3v‘o acres were appraised at $2,310, 
which was paid into ct. E. claimed 
title to the whole land taken under 
parol agreement, that she should have 
it in satisfaction of £325, the residue 
unpaid of the loan, 8c obtained a rule 
nisi for the payment to her of the 
$2,310, awarded as oompensatlon. 
In May, 1872, the administratrix 
executed an informal instrument under 
seal, purporting to he a lease of her 
life estate to applts. in the whole 
property, reservmg a rental of $80 
a year & liberty to occupy two rooms 
in the dwelling-house. On motion 
to make this rule absolute, affidavits 
were filed, including those of applts. 
On Jan. 18, 1875, the matter was 
referred to a master to take evidence 
8c report thereon, subject to being 
modified by the ct. or a lodge. The 
master reported that applts. had the 
sole legal 8c equitable rights in the 
property. On motion to oonflrm that 
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200 ; Lockhabt V. Habdy (1846), 9 Beav. 379 ; 
Sabobnt V. Robhjbts (1848), 17 L. J. Oh. 117 ; 
Lomax v. Lomax (1849), 12 Beav. 285 ; Hedobs 
V. Hbdobs (1862), 5 De G. A: Sm. 330 ; Jeioonson 
V. Harcoubt (1864), Kay, 688; Townshend v. 
Mostyn (1868), 26 Beav. 72 ; Bagot v. Bagot 
(1864), 34 Beav. 134 ; Ee Bull, Catty v. Bull 
(1883), 49 L. T. 692. 

6541. Right of heir to make such claim.] — 

Smith v. Hopton (1642), 1 Rep, Oh. 156 ; Anon. 
idrca 1673), Preem. Oh. 301 ; Anon. (1679), 
1 Oas. in Oh. 4 ; Pooklby v. Pocklby (1681), 1 
Vem. 36 ; Eyre v. Hastings (1683), 2 Rep, Oh. 
273 ; White v. White (1688), 2 Vem. 43 ; Anon. 
(1695), Preem. Oh. 205; Meynell v. Howard 
(1696), Prec. Oh. 61 ; Wood v. Penwick (1702), 
Prec. Oh. 206 ; Bishop v. Sharp (1704), Preem. 
Ch. 276 ; King i?. King (1735), 3 P. Wms. 358 ; 
Lloyd v, Thubsby (1743), 1 Hov. Supp. 224 ; 
Leman v, Newnham (^747), 1 Ves. Sen. 

51 ; Parsons v. Pbeeman (1751), 3 Atk. 741 ; 
Lawson v. Lawson (1781), 3 Bro. Pari. Gas. 
424 ; Tankerville (Earl) v. Pawcet (1786), 2 
Bro. 0. C. 57 ; Scott v. Beecher (1820), 5 Madd. 
96; Ex p. Digby (1821), Jac. 235; Ilchester 
(Earl) v, Carnarvon (Earl) (1839), 1 Beav. 209 ; 
Chester v. Powell, Powell v. Powell (1843), 
7 Jur. 389 ; Wisden v. Wisden (1854), 2 Sm. & 
G. 396 ; Bond v, England (1855), 2 K. & J. 44 ; 
SWAINSON V. SWAINSON (1856), 6 De G. M. Sc G, 
648 ; Harper v. Munday (1856), 7 De G. M. Sc 
G. 369. 

5542. Real estate charged for portions 
or jointure.] — Burgoigne v. Pox (1738), 1 Atk. 
575 ; Graves v. Hicks (1833), 6 Sim. 391 ; 
Barham v. Clarendon (Earl) (1852), 10 Hare, 
126 ; Loosemore v. Knapman (1853), Kay, 123. 

5543 . Heal estate purchased subject to 

mortgage.] — A ncasteb v. Mayer (1785), 1 

Bro. C. C. 454 ; Tweddell v. Tweddell 
(1787), 2 Bro. C. C. 152 ; Woods v. Huntingpord 
(1796), 3 Ves. 128. 

5544. Land mortgaged by mortgagor as 

surety.] — Robinson v. Gee (1749), 1 Ves. Sen. 
251 ; PORRESTBR V, Leigh (Lord) (1753), Amb. 
171; Shafto V, Shafto (1786), 1 Cox, Eq. Cas. 
207 ; Eyton V, Broughton (1853), 1 Eq. Rep. 
164; Quartermainb v. Cuff (1863), 1 W. R. 176. 

5545. Mortgage of wife’s real estate for debts 

of husband.] — Tate v, Austin (1714), 1 P. Wms. 
264 ; Astley v, Tankerville (Earl) (1792), 3 
Bro. C. C. 545 ; Wheeley v. Garfield (1856), 

4 W. R. 700. 

5546. Personal estate Insufficient.] — Oneal v. 
Mead (1720), 1 P. Wms. 693 ; Haluwell v. 
Tanner (1830), 1 Buss. Sc M. 633. 

(b) Since Beal Estate Charges Acts {Locke 
King's Act), 
i. In General, 

See 1854, 1867 & 1877 Acts. 

5547. Three Acts must be read together.] — 
Be Eraser, Lowtheb v. Eraser, No. 5556, post. 


5548. ** Heir or devisee ’’ — ^Donee under will of 
option to purchase real estate.] — Testator devised 
Sc bequeathed his residuary real Sc personal estate 
to trustees upon trust for sale Sc conversion. Sc 
directed that they should allow his son the option 
of purchasing two houses forming part of his real 
estate for £450. The two houses were subject to 
a mtge. for £300. The son gave notice to the 
trustees of his intention to exercise the option, 
Sc took out a summons to determine whether the 
option gave him the right to a conveyance free 
from incumbrances : — Held : the son was not an 
heir or devisee, Sc therefore 1854 Act, s. 1, did not 

^ ke was entitled to have the property 
conveyed to him free from the mtge. — Be Wilson, 
Wilson v. Wilson. [1908] 1 Ch. 839 ; 77 L. J. Ch. 
664 ; 98L.T. 828. 

ii. To What Property Acts applicable. 

See 1864 Act, s. 1 ; 1877 Act, s. 1. 

5549. Copyholds.] — 1854 Act, for rendering 
mortgaged estates primarily liable for payment of 
the mtge. debt in exoneration of the personal Sc 
other estates of deceased mtgor. includes copy- 
holds. — ^PiPER V, Piper (1860), 1 John. & H. 91 ; 
29 L. J. Ch. 719 ; 2 L. T. 458 ; 6 Jur. N. S. 1026 ; 
8W. R. 541; 70 E. R. 675. 

5550. Leaseholds.] — A bequest of leasehold 
property, subject to a mtge., is not within 1854 
Act. — S olomon v, Solomon (1864), 33 L. J. Ch. 
473 ; 10 L. T. 54 ; 10 Jur. N. S. 331 ; 12 W. R. 
540. 

Annotations : — ^Apprvd. Re Wormale^fl Estate, Hill v, 

Wonnsley_(1876), 4 Ch. D. 665. bpld. Re Kershaw, 

Drake v, Kershaw (1888), 37 Ch. D. 674. Ck>iild. Re 

Fraser, Lowther v. Fraser, [1904] 1 Ch. 726. 

5551. .] — 1867 Act amounts to a legislative 

declaration that the Ct. of Chancery had put 
a wrong interpretation on 1854 Act, Sc though it 
only expressly enacts that a direction for payment 
of debts out of personalty shall not be held to 
indicate a contrary intention to the rule that a 
mtge. is to be paid primarily out of the estate 
subject to it, it really overthrows the whole reason- 
ing on which the former cases had proceeded. 

Testator seised of an estate partly leasehold Sc 
partly freehold subject to a mtge. devised it 
specincally. Sc also created a mixed fund consisting 
of personalty the proceeds of a sale of some realty 
Sc annuities to be raised out of the mtged. estate 
Sc other estates. Sc directed his debts to be paid out 
of this mixed fund ; — Held : he did not manifest 
a contrary intention to the rule laid down by 
1854 Act, but as leaseholds were not within that 
Act the mtge. ought to be apportioned between 
the freeholds & leaseholds according to their 
values at testator’s death. Sc the part apportioned 
in respect of the leaseholds paid out of the mixed 
fund. — G all v. Penwick (1874), 43 L. J. Ch. 178 ; 
sub nom, Gael v, Penwick, 29 L. T. 822 ; 22 
W. R. 211. 

5552. .] — Leaseholds are not within 1864 

Act. — Be Wormsley’s Estate, Hill v. Worbcsley 


report, the ct. made an order apportion- 
ing the 12,310 between K. Sc applts., 
the former being declared entitled 
to be paid 91,015.61, Sc the latter, on 
filing the written consent of the widow, 
to the residue of the $2,310 : — Held : 
the administratrix, having personal 
assets of testator sufficient to dis- 
charge the mtge., was bound in the 
due course of her administration to 
discharge that incumbrance. Sc the 
parol agreement made by her with her 
daughter was null Sc void. — Kkajeohuy 
V. (1879), 3 S. O. R. 332.— OAN. 

6540 lii. Unleaa express ex- 


emption ,} — Money due upon mtge. is 
a debt of the mtgor., to the payment 
whereof his personal estate is primarily 
liable, as between his heir or devisee 
& his exor., imless some express or 
necessarily Implied declaration of his 
exempts his personal estate. Sc throws 
the charge upon the real. — Belvxdkrb 
V, Roohfobt (1772), 5 Bro, Pari, Cas. 
299.— IR. 


5540 iv. .] — ^Testator having two 

estates mtged., with iudgments 
oollateral to the mtgee., by a will 
made after 1854, deviaed them in 


strict settlement to two of his sons; 
Sc he bequeathed several pecuniary 5c 
specific legacies. Sc directed that his 
debts Sc legacies should be paid out 
of the residue of his personal estate 
Sc property, which he oequeathed to 
his sons : — Hdd : the mtge. debts 
should be paid out of the personal 
estate, in preference to the pecuniary 
legacies.— Smith v. Smith (1860), 10 
I. Ch. R. 89. — IR. 


6540 V. .] — Burley v. Asm- 

STRONG (1861)/ 12 1. Oh. R. 270 ; 14 
Ir. Jur. 50, — IR, 
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(1876). 4 Ch. D. 666 ; 46 L. J. Ch. 102 ; 25 W. B. 
141. 

AnnotaHon : — Oonid. Re Fraser, Lowther v, Fraser, [1904] 
1 Ch. 726. 


5553* -] — By virtue of 1877 Act, s. 1, the 

Act now extends to leaseholds . — Re Kershaw, 
Drake v. Kershaw (1888), 37 Ch. D. 674 ; 67 
L. J. Oh. 699; 68 L. T. 512 ; 36 W. B. 413. 
AnnokUion Re Fraser, Lowther v. Fraser, [1904] 

1 Gh. 726e 


5554. ** Interest in any land — Bequest of pro- 
ceeds of sale of land — Under trust for sale.] — 

Lewis v. Lewis, No. 5681, post, 

SeSi notOf 1877 Act, s. 1. 

5555. Debentures secured on land abroad.] — 

a CHAHTRELL, SUTLEFFB V, VON LlVERHOFF, 

07]W. N. 213. 

5556. Rentcharge — Issuing out of leaseholds.] — 

A rentcharge issuing out of leaseholds is a chattel 
real. A rentcharge of this kind contracted to be 
purchased by a testator who died intestate in 
respect thereof is within the provisions of 1864, 
1867, & 1877 Acts, which are to be read together, 
& passes to his next of kin as persons claiming 
through him, subject, as between themselves & 
the other persons claiming through deceased, to a 
primary liability to payment of the vendor’s lien 
for unpaid purchase-money, notwithstanding the 
absence of any reference to next of kin in the 
negativing part of 1877 Act, s. 1. — Re Fraser, 
Lowther v. Fraser, [1904] 1 Ch. 726 ; 73 L. J. Ch. 
481 ; 91 L. T. 48 ; 62 W. B. 516 ; 20 T. L. B. 414 ; 
48 Sol. Jo. 383, C. A. 

Annotations: — ^Mentd. Re Joseph, Pain v, Joseph (1908), 
98 L. T. 392 ; Re Taylor, Dale u. Dale, [1909] W. N. 69 ; 
Re WhitiM, Ormond v. De Launay, [1913] 2 Ch. 1 : Re 
Aynsley, Kyrlo v. Turner, [1914] 2 Ch. 422 ; Re Wedff- 
wood. Sweet v. Cotton (1914), 111 L. T. 436 ; Re Smith, 
Prada v. Vandroy (1916), 85 L. J. Ch. 657 ; Re Floronoe, 
LydaJl v. Haberdashers’ Ck), (1917), 87 L. J. Ch. 86. 


iii. To What Charges Acts applicable. 

5557. General rule.] — B. died in 1904 intestate, 
leaving real estate. G., the heir-at-law, having 
failed to pay the estate duty, died intestate, in 
1907 : — Held : the estate duty payable on the 
death of B. was an “ equitable charge ” within 
1877 Act, & it was therefore a charge on the 
real estate in exoneration of the personal estate 
of G. 

1877 Act is applicable to & includes every 
equitable charge of whatever nature or description, 
whether created by statute or however enforce- 
able. — Re Bowerman, Porter v, Bowerwcan, 
[1908] 2 Ch. 340 ; 77 L. J. Ch. 694 ; 99 L. T. 7. 

5558. General charge in will of debts on realty in 
aid of personal estate.] — 1854 Act only applies 
whero there is a defined & specified charge on a 
specified estate ; & a general charge on re^ estate 
by a testator in aid of his personal estate does 
not come within the definition of a “ mtge.” on 
the real estate in the hands of the devisee, unless 
& until the amount has been accurately defined & 
the devisee has expressly taken the estate subject 
to such ascertained charge. — Hbpworth v. TTttt. 
(1862), 30 Beav. 476 ; 31 L. J. Ch. 669 ; 6 L. T. 
403 ; 8 Jur. N. S. 960 ; 10 W. B. 477 ; 54 E. B. 
974. 

5559. Equitable mortgage by deposit— & memo- 
randum.]— Pembrooke V. Friend, No. 6591, post. 


5560. No memorandum.] — An equitable 

mtge. by deposit is not taken out of the operation of 
1864 Act because it is unaccompanied by a memo- 
randum. — D avis v, Davis (1876), 24 W. B. 962. 

5561. Lien for unpaid purchase-money.] — Upon 
a contract for the purchase of real estate, a 
deposit was paid, & the balance of the purchase- 
money made payable at a future day, before the 
arrivid of which the purchaser died intestate : — 
Held : the lien for such balance upon the pur- 
chased estate was not a charge thereon within 
1864 Act &, consequently, the heir-at-law was 
entitled to have such balmice paid out of the 
personal estate of deceased purchaser. — Hood v. 
Hood (1867), 26 L. J. Ch. 616 ; 29 L. T. O. S. 
398; 3 Jur. N. S. 684 ; 6 W. B. 747. 

5562. .] — A lien for unpaid purchase- 

money is not a charge by way of mtge. within 
1867 Act, where purchaser dies intestate. — 
Harding v. Harding (1872), L. B. 13 Eq. 493 ; 
41 L. J. Ch. 523 ; 26 L. T. 656. 

Annotations: — ^Befd. Re Oookoroft, Broadbent v, Qrovee 

(1883), 49 L. T. 497 ; Re Fraser, Lowther v. Fraser, [1904] 

1 Ch. 111. 

5563. .] — Testator who had contracted to 

purchase real estate, & paid the deposit money, by 
will made in 1881, specifically devised such real 
estate to his daughter for life, with remainder to 
her children, without showing any intention that 
the purchase-money should be paid out of his 
personal estate ; & he died without having dis- 
posed of his personal estate, which was rather less 
in amount than the unpaid purchase-money, ^ 
without having completed the purchase or paid any 
further part of the purchase-money. After his 
death an action by the vendor against the exor. 
& trustee of the will for specific performance of the 
contract was compromised by the deft, thereto, 
& the contract was put an end to upon the terms 
that the vendor should retain the deposit money 

have his costs ; & this compromise was confirmed 
by the ct. by an order made by consent in an 
administration action in the presence of the tenant 
for life of the real estate & the trustee, all the 
remaindermen being infants. 

Upon the further consideration of the adminis- 
tration action, the devisees contained that they 
were entitled to so much of the personal estate as 
was equivalent to the unpaid purchase-money, 
upon the ground that the purchase was a conversion 
by testator of his personal estate to that extent, 
& that 1854, 1867 & 1877 Acts had not altered the 
law in that respect : — Held : there was a vendor’s 
lien, & 1877 Act applied ; accordingly all the 
devisees were entitled to was the real estate charged 
with the unpaid purchase-money, & therefore 
on the facts to nothing. 

The last [1877] Act which for the first time 
appHes the rule as to vendor’s lien to the adminis- 
tration of the estate of an intestate, seems to limit 
the expression of contrary intention to the case 
of a testator (Kay, J.). — Re Cockcroft, Broad- 
bent V. Groves (1883), 24 Ch. D. 94 ; 52 L. J. Ch. 
811 ; 49 L. T. 497 ; 32 W. B. 223. 

Ann^tion: — Reid. Re Fraser, Lowther v. Fraser, [1904] 

1 Ch. 111. 

5564. ,] — A contract to buy improved 

groimd-rents from her lessee by a reversioner was 
carried out after her death : — Held : the pur- 
chase-money was a charge, within 1867 & 1877 Acts, 
on the improved ground-rents so purchased. — 


PART IV. SECT. 7, SUB-SECT. 1.— 
C. (b) iii. 

5561 i. Lien for unpaid purchase^ 
money, ] — ^Althouxh the En gHab Act 
amendhig Locke King's Act, Sl 


eluding its operation to the cai 
\ has not bee 

aitoptod in this colony, the ot., treatii] 
sect. 2 of ^e pending Act as deolan 
tpry of the intention Sc TTiuftniTyg < 
the former Act, Sc as over-riding tl 


judicial interpretation of that Act 
held that 19 Viet., No. 1, extended 
to a vendor's lien. — Bbbtt v. Hamilton 
(1900), 21 N. S. W. L. R. 84; 16 
N. S. W. W. N. 206.— AUS. 



Pabt IV.— Duties of Rbpkbsentative. 


489 


Be Kidd, Brooman v . Withall, [1894] 3 Oh. 568 ; 
63 L. J. Oh. 856 ; 71 L. T. 481 ; 13 B. 101 ; «u6 
nom. Be Kidd,Bloombb v , Withall, 43 W. B. 61. 

5566. .] — Be Fbaser, Lowtheb v . Fraser, 

No. 5556, ante, 

5566. Charge on partner's real estate to secure 
partnership debt — ^Partnership assets suffloient.] — 

1854 Act, does not apply to the case of a charge 
created by one partner on his separate real estate 
to secure a debt of the partnership, when at the 
time of his death the partnership assets are 
sufficient to answer all the debts of the partner- 
ship. — Be Bitson, Ritson v , Bitson, [1899] 
1 Oh. 128 ; 68 L. J. Oh. 77 ; 79 L. T. 465 ; 47 
W. B. 213 ; 15 T. L. R. 76 ; 43 Sol. Jo. 95, O. A. 

5567. Charge to secure overdraft — Whether 
mortgagor principal debtor or surety.] — ^A testator 
by his will made in 1900 specidc^Iy devised to 
his son A. certain freehold property, & died in 
1912. In 1899 he had given to his bankers a 
memorandum charging this property with all 
moneys for the time being due & owing from him 
on any account whatever, having then an accoimt 
at the bank, used for the purposes of his business, 
which he was afterwards allowed to overdraw. 
Testator being incapacitated by illness, A. early 
in 1902 took over the management of the business 
on testator’s behalf, & the account, then in credit, 
was transferred into the names of A. &; a daughter 
of testator. In Sept. 1002, the bank allowed A. 
to overdraw the account on testator giving a 
guarantee for the overdraft. In 1907 the account, 
then in debit, was, at testator’s request, transferred 
into the names of A. & another daughter of testator, 
testator giving the bank a document whereby he 
requested the bank to permit A. Sc the daughter 
to overdraw & guaranteed payment of all moneys 
then or thereafter due on the general balance of 
their account or for advances or otherwise. At 
testator’s death the guaranteed account was in 
debit, but the debit balance was afterwards paid 
out of his personal estate ; — Held : the charge of 
1899 included all money due or capable of becoming 
due by testator to the bank under the guarantee of 
1907 ; testator was in substance Sc in fact the 
piincipal debtor for the amount overdrawn at his 
death, &, therefore, 1854 Act applied, Sc the free- 
hold property specifically devised to A. must bear 
the charge for that amount to the exoneration of 
the personal estate. If in substance as well as 
form testator had been merely a surety for the 
payment of the debit balance. Sc the principal 
debtor had paid it off after testator’s death, the 
Act would not have applied. — Re Hawkbs, 
Bbevb V. Hawkbs, [1912] 2 Oh. 251 ; 81 L. J. Oh. 
641 ; 100 L. T. 1014. 

5568. Money due to local authority for making 
up street.] — Re Hbskbth, Saunders v. Bibby 
Hesketh (1900), 46 Sol. Jo. 11. 

5669. Estate duty.] — Be Bowerman, Porter v. 
Bowerman, No. 6567, ante. 

5570. Land delivered in execution under writ of 
elegit.] — Be Anthony, Anthony v , Anthony, No. 
5452, ante. 

5571. Provision in articles empowering com- 
pany to forfeit shares — On non-payment of debts 
due from shareholder.] — Testator held shares in a 
banking co. by whose deed of settlement it was 
provided that if any shareholder did not on demand 
pay all moneys due from him to the co., the 
directors might declare his shares forfeited Sc that 
nevertheless he should still be liable to pay the 
debt. Sc it was also provided that a shareholder 
must have paid all moneys due from him to the 
co. before he could transfer his shares. Testator 
borrowed money from the co. Sc deposited the 


deeds of certain real estate with them as security. 
By his vdll he gave the above estate to his son A., 
Sc his residuary property to his other sons. A. 
claimed that testator’s shares in the bank should 
contribute ratably to payment of the debt : — 
Held : (1 ) the provisions of the deed of settlement 
did not create a charge or lien on the shares for 
a debt duo from the holder Sc no case for contribu- 
tion arose ; (2) if the deed of settlement had 
charged the shares with all debts due from the 
shareholder to the co.,a debt for which real estate 
had been Bi)ecifieaUy mortgaged would still have 
been payable out of the mortgaged estate before 
resorting to the shares which were only subject to 
a general lien. — Re Dunlop, Dunlop v. Dunlop 
(1882), 21 Oh. D. 683 ; 48 L. T. 89 ; 31 W. R. 211, 
0. A. 

Annotation : — Aa to (1) Sc (2) Retd. Hopkinson v, Mortixoer, 

Harley, [1917] 1 Ch. 646. 

5572. Purported mortgage by testator of pro- 
perty belonging to beneficiary — ^EUection by bene- 
ficiary to take under will.] — Testator gave all his 
estate upon trust for his wife for life, & after her 
death he gave his leasehold property in J. street 
upon trust for his daughter for life. Sc after her 
death for her children ; Sc after the death of his 
wife he gave his villa B. to his niece. Testator 
ffied in 1913. The J. street property was assigned 
to testator’s wife in 1888, Sc on Aug. 25, 1909, 
testator purported to mortgage the same for £4()0. 
The villa B. was assigned to testator Sc his wife 
jointly Sc on Aug. 15, 1905, they mortgaged it for 
£400. The widow elected to take under the will : — 
Held : (1) as to the J. street property it was not 
primarily liable for payment of the mtge. debt. 
Sc what the widow brought in under her election 
was the property free from incumbrance ; but as 
to the B. property, the 1854 Act applied. Sc there- 
fore the mtge. debt was primarily payable out of 
it ; (2) the residue of the estate being insufficient 
for the payment of debts, the property brought 
in by reason of the widow’s election was liable 
to contribute pari passu with testator’s prop erty 
in discharging his debts. — Be Williams, Ounlipfb 
V. WIU.IAM8, [1915] 1 Ch. 450 ; 84 L. J. Ch. 678 ; 
110 L. T. 569. 

5573. Whether charge subsisting ~ Or dis- 
charged in testator’s lifetime.] — Re Lodbr, 
Stewart v. Loder (1890), 6 T. L. R. 370. 


iv. Exclusion of Statutory Buie by Signification 
of Contrary Intention. 


See 1867 Act, s. 1 ; 1877 Act, s. 1. 


5574. Direction in will for payment of debts — 
Out of estate.] — Testator, by his will, dated J une, 
1855, directed that all his debts should be paid 
by his exors. out of his estate : — Held ; such 
direction did not exonerate a mortgaged estate, 
devised by the will, from the payment of the 
mtge. debt. — ^Woolstencroft v. Woolstencroft 
(1860), 2 De G. F. & J. 347 ; 30 L. J. Ch. 22 ; 
3 L. T. 388 ; 6 Jur. N. S. 1170 ; 9 W. R. 42 ; 45 


E. B. 656, L. C. 

AnnotaHona : — ^Dlstd. Smith v. Smith (1861), 3 ghj* 263. 
Oonsd. AUen t;. Allen (1862), 30 Bear. 395 ; Mel^ v. 
Valliua (1862). 2 John. Sc H. 194 ; Rowson v, Hamaon 
'186^ 31 B^v. 207 TbS Tatluin (1863), 3 De G. J. & 
43; Maxwell v. Hyslop (1867), L. li. 4 Eo. 407. 

Bm^on e. La^oe (1868'), L. R. 6 SSq. 1. 

Rofd. Stone v. Parker (1860), 1 Drew. & Sm. 212. 


5575. ,] — ^Brownson V. Lawrancb, 


No. 6698, post. 

5576. Out of real & personal estate.]— 

Devisees of a real estate which had been mortgaged 
by testator h^d entitled to have the mtge. ^aid 
out of the other real Sc the personal estate devised 
for payment of debts, notwithstanding 1854 Act. — 
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Sect, 7 . — Order of appliccUion of assets : Svb-sect. 1, 
C. jh) iv,] 

Newman v. Wilson (1862), 31 Beav. 33 ; 64 E. R. 
1049. 

5577 . .]— A. by wHl, dated in 1845, 

before 1854 Act, devised all his real estate upon 
trust for sale, with power to postpone, & to pay his 
debts & invest the residue & pay the income to liis 
wife for life, & after her death for all his children 
in equal shares. 

By a codicil dated Jan. 36, 1855, after the com- 
mencement of 1854 Act, but before the amending 
Acts, A. specifically devised a part of his re^ 
estate to his wife for life with remainder to his 
two sons. He died in 1855 leaving sons & 
daughters. His only real estate was at the date of 
Iqs will & his death in reversion. It was subject 
to certain charges created by A., & to £3,000 
charged thereon by a previous owner, under whose 
wiU A. took his reversionary interest. This 
interest fell into possession in 1864, & in 1865 the 
trustees of A."s will sold a part of his residuary real 
estate, & out of the proceeds paid all the charges 
above mentioned. A.’s widow lived until 1895, & 
during that time received the rents of the specifi- 
cally deiised real estate, no claim for contribution 
to the charges having been made. 

After her death the trustees of A.’s will took out 


a summons for the deteimination of the question 
whether the specifically devised real estate ought 
to have contiibuted to the payment of the charges, 
& whether the right of the persons interested in 
the residuary estate to such contribution was 
barred by the Stat. Limitations ; — Held : (1) the 
direction to pay debts contained in the will, which 
was confirmed by the codicil, & so brought under 
1854 Act, expressed a “ contrary intention ” 
within the meaning of that Act, & testator’s 
mtge. debts were charged on his residuary estate ; 
but 8.8 to the £3,000 which was not testator’s debt, 
the specifically devised estates ought to have 
contributed ; (2) the widow, as tenant for life 
of the speciJfically devised estate, was under no 
obligation to pay the interest on any part of the 
£3,000 &; there could be no presumption of pay- 
ment of interest, & the right to contribution was 
barred by the statute. — Re Allen, Bassett v. 
Allen, [1898] 2 Ch. 499 ; 67 L. J, Ch. 614 ; 79 
L. T. 107 ; 47 W. R. 55 ; 42 Sol. Jo. 687. 

5578. — — Out of residuary estate.] — Testator 
gave one-thnd of the rents of his real estate to his 
widow for life, & he devised an estate at B., in 
thirtieth parts, to his children as tenants in 
common. The residue of his real & personal estate, 
after paying his mtge. & other debts, he left to be 
divided into thirtieth parts, & to be taken by the 
same & in the same proportions as the estate at 
B. ; — Held : the wddow took no interest in the 
personalty, & the mtges. were payable primarily 
out of the residue & not out of the mortgaged 
estate, under 1854 Act. — Gbeated v. Greated 


(1859), 26 Beav. 621 ; 28 L. J. Oh. 756 ; 33 L. T. 
O. S. 176 ; 5 Jur. N. S. 454 ; 7 W. R. 367 ; 63 
E. R. 1038. 

Alien v. Allen (1862), 30 Beav. 395. 

EUiott eTDeareley (1879), 40 L. T. 548. Mentd. Be 
Strlwp's Estate, Shaw v. Jones-Ford (1877), 6 Oh. D. 
1 ; Be Lowman, Devenlsh v. Pester, [1895] 2 Ch. 348. 

5579. .] — ^The will contained a 

direction that the trustees should, out of the 
residuary estate, pay all testator’s just debts ; — 
Held ; a mtge. debt was included therein, & the 
estate devised, subject to such debt, was thereby 
exonerated.— Stone v. Parker (1860), 1 Drew. & 
Sm. 212 ; 29 L. J. Oh. 874 ; 3 L. T. 79 ; 8 W. R. 
722 ; 62 £. B. 359. 


5580 . .1 — Testatrix devised two farms 

to trustees, to seU & apply the money for specific 
purposes. These farms were subject to a mtge. 
for £1,600. The residue of her real & personal 
estate she devised to her two sons, & directed that 
the mtges., debts & incumbrances charged thereon 
should be borne by the premises specifically 
affected. She then directed that all her debts, 
funeral & testamentary expenses should be paid 
out of her residuary real & personal estate, & she 
charged the same thereon accordingly. Upon 
a bill by the parties interested in the purchase- 
moneys to arise from the two farms : — Held : 
the general direction to pay all debts included mtge. 
debts, & the two farms were devised free from the 
mtge. thereon. — Allen v. Allen (1862), 30 Beav. 
395; 31 L. J. Oh. 442 ; 6 L. T. 737 ; 8 Jur. N. S. 
768 ; 10 W. R. 261 ; 54 B. R. 942. 

Annotations: — Consd. Be Birch, Hunt v. Thom, [1909] 

1 Oh. 787. Befd. EUiott v. Dearsley (1 879), 4U L. T. 648. 

5581. .] — By a settlement, dated 1831, 

a freehold estate was settled in trust for the 
husband & wife for their lives, & after the decease 
of the survivor upon trust, after three months 
from the death of the survivor, to sell & invest the 
proceeds in trust for the children who should 
attain twenty-one ; & it was declared that if the 
major part of the children should desire that the 
estate should not be sold, & should give three 
months’ notice of such desire, the trusts for sale 
should determine, & the estate should be held 
upon the trusts following the trusts for sale ; but 
if the children preferred that the estate should 
be sold, the same should, until sale, be considered 
as personal estate. The wife died in 1837. Three 
children attained twenty-one & one died intestate 
leaving her father her heir-at-law & sole next of 
kin. The father, by his will, gave the third part 
of the estate to which he so became entitled to 
trustees for sale, to stand possessed of the proceeds 
for the benefit of A. absolutely ; & testator devised 
& bequeathed the residue of his estate, whatsoever 
& wheresoever, to his trustees, upon trust, after 
payment thereout of all his debts & subject thereto, 
for J. absolutely. After the date of his will 
testator mortgaged his third part of the settled 
estate, & died in 1870. The settled estate was 
afterwards sold under the trust in the settlement : 
— Held : (1) the interest given by testator in the 
one-third of the settled estate was not an “ interest 
in land ” within 1854 Act, & consequently the 
mtge. debt must be paid out of the residuary 
estate ; (2) if it had been an interest in land within 
the Act, the residuary gift of real & personal estate, 
subject to payment of debts, would not have 
been a sufficient expression of a “ contrary 
intention ” to have exonerated the mortgaged 
estate. Semble : (3) land devised upon trusts for 
conversion, & taken in its converted state, is not 
an “ interest in land ” within 1854 Act. — L ewis 
V. Lewis (1871), L. R. 13 Eq. 218 ; 41 L. J. Ch. 
195 ; 25 L. T. 555 ; 20 W. B. 141. 

^ Boxmett, Clarke v. White, 

[1899] 1 Ch. 316. 

,] — Elliott v. Dearsley, No. 

5754, 

5583. Exception of specified mortgage 

^ Trevelyan, Pbrcival v. Trevelyan 
(1881), 26 Sol. Jo. 43. 

Oengd. Be NeviU, Robinson v. Nevill (1890), 

DV L. J. Oh. 511. 

® •] — ^A direction to jpay debts, 

except the mtge. debts, if any, on Blackacre,” 
out of r^idue, implies that other mtge. debts are 
to be paid out of residue, dc is a sufficient contrary 
mtention within 1867 Act, s. 1, to take the case 



491 


Pabt IV. — Duties op Befbesemtative. 


out of the Acts . — Re Valpy, Valpy v. Valpy, 
i Oh. 301 ; 04 L. T. 472 ; 

54 W. R. 401 ; 50 Sol. Jo. 272. 

6585. Out of personal estate.] — direction 

to pay all debts out of testator's personal estate is 
not a sufficient expression of a ** contrary or other 
intention, y so as to prevent a devisee of a mortga<ged 
estate taking cum onere under 1854 Act. — ^Rowson 
V. Harrison (1862), 31 Beav. 207 ; 31 L. J. Oh. 
818 ; 54 E. R. 1117 ; aub nom. Rawson v, Harri- 
son, 8 Jur. N. S. 875 ; 10 W. R. 705. 

Annotation .*--Reld. Moore e. Moore (1862), 10 W. II. 877. 

5586. .] — Testator bequeathed his 

residuary personal estate to trustees upon trust to 
convert the same into money, & to pay thereout 
all his just debts, funeral A testamentary expenses, 
&, after full payment & satisfaction thereof, upon 
other trusts : he thereby signified an 

intention within 1854 Act to make his personal 
estate primarily liable to pay a mtge. debt affecting 
his real estate. — ^Moore v. Moore (1863), 1 De G. 
J . & Sm. 602 ; 2 New Rep. 347 ; 32 L. J. Ch. 605 ; 
8 L. T. 562 ; 11 W. R. 790 ; 46 E. R. 238, L. JJ. 
Aniwtations :--FQUd. Porcher v. Wilson (1864), 10 L. T. 

V. Hyalop (1867), L. R. 4 Eq. 407. 
Refd. Rolfe V. Perry (1863), 1 New Rep. 428 ; Re New- 
march, Nowmarch v. Storr (1878), 9 Ch. D. 12. 


5587. Enumeration of particular 

specialty debts — Omission from list of mortgage 
debt.] — Testator bequeathed his residuary personal 
estate on trust to pay his funeral & testamentary 
expenses, legacies & debts, including certain 
specialty debts which he mentioned. Real estate 
devised by his will was subject to a mtge., but that 
debt was not among those which were mentioned 
in the will : — Held : there was on the face of 
the will sufficient manifestation of intention to 
take the case out of the operation of 1854 Act. — 
Porcher v. Wilson (1864), 10 L. T. 714 ; 12 W. R. 
1001 ; subsequent proceedings (1866), 14 W. R. 

5588. .] — Testator made a specific 

devise of certain real estate, which was subject 
to a mtge. debt, & he declared that his personal 
estate should be liable for debts. He then made 
a general devise of residuary & real estate. The 
personal estate of testator was not sufficient to 
cover the debt : — Held : having regard to 1854 
Act. the mtged. estate was only exonerated to 


the extent of the personalty according to the 
expressed intention of testator, but the residuary 
reu estate was not liable for the mtge. debt. — 
Rodhouse V. Mold (1865), 6 New Rep. 287 : 35 
L.J.Ch.67; 12L.T.629; 13W.R.864. 

Annotation ;~-ApUl. Re Biroh, Hnat v. Thom, [1909] 1 Cb. 

787. 

5589. .] — Testator by his will, dated 

in 1877, directed his exors. “ to pay all my just 
debts, funeral & testamentary expenses, out of 
my personal estate in exoneration of my real 
estate : — Held : a debt due from testator " 
the time of his death on a mtge. of part of his 
real estate must be borne primarily by the mtged. 
estate . — Re Rossiter, Rossiter v. Rossiter 
( 1879), 13 Ch. D. 355 ; 49 L. J. Ch. 36 ; 42 L. T. 
353 ; 28 W. R. 238. 

5690. Out of particular fund.] — G all.v. 

Fenwick, No. 5551, ante. 

5591. As soon as may be — Subsequent 

devise in fee of freehold property — Property subject 
to equitable mortgage.] — An equitable mtge. by 
deposit & memorandum is within 1854 Act. 

A direction in a will that all just debts be paid 
as soon as may be, followed by a devise in fee of a 
freehold house, which was subject to an equitable 
mtge. ; — Held : not to be such an expression of 
contrary intention as to bring the case within the 
saving of the statute & the devisee took cum onere, 
— ^Pembrooke V, Friend (1860), 1 John. H. 
132 ; 2 L. T. 742 ; 70 E. R. 692. 

Annotations : — Consd. Stone v. Parker (1860), t Drew. Sc Sm. 

2i2 ; Woolstencroft v, Woolstenoroft (1860), 2 De Q. F. 

Sc J. 347 i Alien v, Allen (1862), 30 Beav. 395 ; Brownson 

V, Lawrance (1868), L. R. 6 Eq. 1. Beld. Coote v. Lowndes 

(1870) L. R. 10 Eq. 376. 

5592. Division in will of debts into difierent 
classes — Trade debts & private debts — Direction 
for payment of trade debts — Out of residue.] — 

Testator directed his private debts to be paid 
out of the proceeds of certain life policies ; he 
bequeathed his residue, subject to the payment 
of his trade debts ; after the date of his will he 
deposited the title deeds of real estate with his 
bankers to secure an overdrawn trade account : — 
Held : this amounted to a declaration of intention 
contrary to 1854 Act, & the devisee of the real 
estate was entitled to have it exonerated from the 
banker’s lien . — Re Fleck, Colston v, Roberts 
( 1888), 37 Ch. D. 677 ; 36 W. R. 663 ; sub nom. 


PART IV. SECT. 7, SUB-SECT. 1.— 
C. (b) iv. 

55851. Dire(iioninwill for payment of 
debts— Outof personal estate.] Testa- 

tor bequeathed his biLsiness Sc the pre- 
mises in which it was carried on, which 
were leasehold, to his son W., subject 
to payment of all debts & llabUities 
owing in respect of the business ; 
he bequeathed his personal estate on 
trust for conversion, & dir^ted his 
funeral Sc testamenteuy expenses, 
debts Sc legacies to be paid out of the 
pmceeds; Sc subject thereto for his 
children equally. Testator had de- 
posited with ms hankers the leaae 
of the business premises to sooure a 
private debt:— Held/ the intention 
of testator was that W. should take 
the business subject to the trade 
debts o^y. Sc this was a declaration 
of intention contrary to Looke King’s 
Act, Sc the business premia were 
exonerated from liability In respect 
of the private debt seoured by equit- 
able mtge.— Thompson V. Bell, [19031 
1 I. R. 489.— IR. 

^85 ii. .] — Testator devised 

a hotel Sc premises to trustees on trust 
to permit his wife to use them for life, 
she paying up any instalment or 
other ohanre thereon which might 
be unpaid & which might become due 
during her life, Sc after her death to 


his eldest daughter In fee. He also 
bequeathed the residue of his personalty 
to the same trustees on trust to convert, 
& alter payment out of the proceeds 
of just debts. Sc funeral & testamentary 
charges. Sc, if sufficient for that 

S urpose, to discharge the residue of 
tie purchase-money on the hotel, 
on trust for other daughters. At the 
date of the will the hotel was mortgaged 
to a building society for securing 
principal Sc interest payable by 
monthly instalments. After the date 
of the testator paid oil the building 

society’s mtge., but afterwards mort- 
gaged the property to a loan oo. At 
testator’s death the principal was due 
to the loan co., but there was no other 
charge on the hotel property : — Held : 
as between the devisee for life Sc the 
residuary legatees, the devised pro- 
perty was exonerated from the mtge. 
debt.— Toxward v. Minifib (1869), 
1 C. A. 272.— N.Z. 

6685 ill. ,] — A general 

direction to pay debts out of personalty 
takes the case out of R^ Estate 
Charges Act (Looke Ki^’s Aot), 1854 
( 0 . 113), Sc exonerates mortgaged 
estates. — ^Monson v, Monbon, 1 J. R. 
N. S. 32.— N.Z. 

a. Further direction for 

payment of morigages — Out of rents,] 
— Testator, by will, directed trus- 


tees to convert bis personal estate 
into money, Sc therevnth pay all his 
just debts, if sufficient; if not suffi- 
cient, the deficiency to be supplied 
out of other moneys coining to their 
hands. By codicil, he directed all 
mtges. to be paid out of rents of 
the real estate : — Held .* the mtges. 
were payable primarily out of the 
genera! personal estate, & any 
deficiency out of the rents of the real 
estate. — ^Macartney v. Kestebson 
(1880), 6 V. L. R. 66.— AUS. 


b. Out of estate — Part of estate 

devised by eodiru.)— Testatrix devised 
to trusts aU her real Sc personal 
estate on trusts to convert. Sc, alter 
payment of her debts, funeral Sc 
testamentary expenses, to hold the 
residue of the proceeds of oonversion 
upon trust for four named residuary 
beneficiaries or their issue with power 
during the minority of any person 
entitled to a share thereof to apply 
the income of that share for that 
person’s maintenance. Portions of 
the real estate were subject to a 
mtge. By a oodioil testatrix gave 
part of the mortgaged property to 
two other infants, the Inoome from 
the rent to be u<m for their benefit 
until they became of age: — Hdd: 
Locke Ei^’s Act applied Sc the real 
estate devlaed by the oodioil was not 
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Sect. 7. — Order of application of asaeis : Svd^-aed. 1, 

Re Fleck, Colton v. Roberts, 67 L. J. Ch. 043 ; 
aub nom. Be Fleck, Carlton v. Roberts, 68 
L. T. 624. 

6593. Out of trade property.] — 

Testator, who was a baker, by his will made in 
1886, gave his trade property, which included real 

leasehold estate, & business to his son, subject 
nevertheless & charged, in exoneration of the rest 
of ^ estate, with payinent of all debts & liabilities 
owing at the time of his death in connection with 
the business. Testator included in this gift his 
freehold premises situated at Acton, which he had 
purchased & meant for his business, subject, as 
to such estate, to any purchase or any other 
moneys payable in respect thereof at testator’s 
ddath. Testator then gave the residue of his real 
& personal estate to trustees, upon trust to convert, 
& out of the proceeds to pay his funeral & testa* 
mentary expenses & debts other than those there- 
inbefore provided for. At his death testator owed 
trade debts not secured by mtge., & private debts 
which were secured by mtge. of real & leasehold 
estate used in his business, & also of real & lease- 
hold estate not used in his business. On the 
question whether the real & leasehold estate used 
in the business was primarily liable, together with 
the other real & leasehold estate, to the payment 
of the mtge. debts under 1854, 1867, & 1877 Acts ; 
— Held: testator having divided his debts into 
two classes, trade debts private debts, & as to 
the first class having clearly indicated a contrary 
intention so as to exclude the operation of the 
Acts, the necessary implication was that he had the 
same intention in dealing with the second class, 
& the mtge. debts were therefore primarily pay- 
able out of the pioceeds of sale of the residuary 
r^l & personal estate . — Re Neviij., Robinson r. 
NEvrLL (1890). 59 L. J. Ch. 511 ; 62 L. T. 864. 

5594. Direction in will for payment of mortgage 
out of particular fund.]—A direction that a mtge. 
debt on Whiteacre shall be paid out of the proceeds 
of sale of Blackacre exonerates Whiteacre to the 
extent of those proceeds, but does not indicate a 
general “ contrary or other intention ” within 
1854 Act, s. 1, so as to enable the devisees of 
Whiteacre to come on the general personal estate 
for any deficiency . — Re Birch, Hunt v. Thorn, ' 
[1909] 1 Ch. 787 ; 78 L. J. Ch. 385 ; 101 L. t! 

5595. Bequest of personalty subject to payment 
of debts.] — A bequest of personalty subject to the 
payment thereout of all testator’s just debts is 
a sufficient indication of intention to make the 
personal estate the primary fimd for the payment 
of mtge. debts, under 1854 Act. — ^Melush v. 

eirtirely taken out of the residuary 
gift, & was primarily liable for its 
proportion of the mtge. debt, & the 
mortgaged property must also bear 
Its proportion of the general debts, 
mne^ Sc testamentary expenses. — 

Eberlein, Milford u, Sturt 
(1908), 9 8. R. N. 8. W. 11.— AU8. 

Out of mixed fund.} 


Valuns (1862), 2 John. & H. 194 ; 31 L. J. Oh. 
692 ; 8 Jur. N. S. 864 ; 70 F. R. 1027 ; aub nom. 
Mollish V. Valuns, 6 L. T. 216 ; 10 W. R. 421. 
Atmouauma Befd. Sno v. Tatham (1868). 4 Olfl. 181 ; 
Bolfe V. Perry (1863), 1 New Rep. 48b. 

5596. .] — ^A bequest contained in a will 

dated 1857 of all testator’s personal estate ** sub- 
ject to the payment of his debts ” renders such 
personal estate primarily liable for the payment 
of a sum of money, with which testator had charged 
it by wav of mtge., notwithstanding 1864 Act 
which makes the mtged. lands primarily liable to 
bear mtge. debts ; the direction to pay debts out 
of a particular fimd amounting to a sufficient 
indication of a ** contrary or other intention ” 
within 1864 Act. — Eno v. Tatham (1863), 3 De G. 
J. & Sm. 443 ; 1 New Rep. 520 ; 32 L. J. Ch: 311 ; 
8 L. T. 127 ; 9 Jur. N. S. 481 ; 11 W. R. 476 ; 46 
E. R. 706, L. JJ. 

Annotations: — ^Diatd. Brownson v. Lawrance (1868), L. ll* 
6 Eq. 1. Dbtd. QaU v. Fenwick (1874). 43 L. J. Ch. 178. 
Diatd. Elliott e. Doarsley (1B80), 16 Ch. D. 322. Befd. 


R7 10 Eq. 376 ; Lewis v. 
Rc Newmarch, ■■ 


Elliott e. Doarsley , 

Coote e. Lowndes (1870), 

Lewis (1871), L. R. 13 Eq. 218; Re Kewmareh, New- 
march e. Storr (1878), 9 Ch. D. 12. Mentd. Ellis v. Banker 
(1871), 7 Ch, App. 104. 

6597. Part of real estate charged by will in aid of 
personal estate.] — Re Newmarch, Newmarch r. 
8torr, No. 5608, post, 

5598. Specific devise of part of real estate — 
Remainder of estate passing under residuary 
devise.] — (1) In the w’ill of testator dying before 
.Tan. 1,^1868, a direction that all his debts shall be 
paid “ out of liis estate ” does not exclude the 
operation of 1854 Act. 

(2) The owner of the equity of redemption of 
two estates comprised in the same mtge. specifically 
devised one estate, & left the other to pass by a 
residuary devise : — Held : he thereby signified 
a “ contrary or other intention ” within 1864 
Act, so as to make the estate which passed by the 
residuary devise primarily liable to the whole of 
the mtge. debt. — Brownson v. Lawrance (1868), 
L. R. 6 Eq. 1 ; 37 li. J. Ch. 351 ; 18 L. T. 143 ; 
16 W. R. 535, 927. 

Annotations : — As to (2) N.F.6ibbin8 v, Eyden (1869), L. R. 
7 Eq. 371. Dbtd. SackvlUe v.Smyth (1873), L. R.17 Eq. 
153. N.F. Re Smith, Hannington v. True, Giles v. True 
(1886), 33 Ch. D. 195. 

5599. ,] — Testator, who was entitled 

to an estate subject to a mtge., devised part of it 
for the benefit of his widow for life, & the remainder 
to his residuary devisee, & bequeathed his personal 
estate subject to debts, &; directed that the 
deficiency should be charged on his residuary real 
estate : — Held : no contrary or other intention 
w^ shown within 1854 Act, so as to exonerate the 
widow’s life interest from keeping down a pro- 
portionate part of the interest on the mtge. — 


iw that of two lots, owned by 
J ^ incumbrances, one 
IB deyised to his son D., while the other 
passed under a general devise to the 
exors. in trust for the heirs-at-law. 
Mor^ no Indication of Intention that 
D. shall enjoy ^ from the mtge. 
debt, nor does the fact that testator 

/Wrsdiofi in wUl for pay^ 
*^€nt of mortgage out of pakiSdar 


fund,] — Testator by his will di- 
rected that his mtge. debts should be 
paid out of the rents & profits of certain 


— w wAMi/uw Acxuuuoirjr uersuuaiify 

be applied towards the reduction of 
any debt duo upon any of his real 
estate ; — Held : the directions in the 
will amounted to the sig^cation of 
a contrary intention within Con- 
yoyancing & Law of Property Act, 
1898, s. 109 (1), & the mtge. debts 
must be paid ratably out of the two 
special funds created by testator 
tor this purpose. — Re Heininosr, 
Heininoer V, Heininger (1908), 8 
S. R. N. S. W. 120.— AUS. 

^ — Testator de- 
yised the whole of hisr^ & personal es- 
tote ex^t oertain spedflo chattels to 
his trustees sublect to the payment of 


his debts, with payment of which, except 
his mtge. debts, he primarily charged 
his personal estate upon certain trusts, 
as to property A. upon oertain specific 
trusts upon bropeny B. on trust to 
sell, & out of the proceeds in the first 
place, to pay oil a mtge. on property 
A. 6c to invest the balanoe of the 
proceeds of sale : — Held : A. was not 
exonerated from payment of the mtge. 
debt, except to the extent of the 
proceeds of sale of B. 6c those proceeds 
being insufficient the balanoe of the 
debt must be charged on A. — ^Moss 
V, Moss (1898), 19 N. S. W. Eq. 146.— 
AUS. 

e. Specific devise of part of real 
estate — Subject to payment of specified 
sum to trustees — Real estate also subject 
to morigope.]— Testator by his will 
gave to his trustm all his real 6c 
personal property on trust for his 
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Saoeviixe V SUTTH (1S78), Li. B. 17 Ea. 163 ; 
43 Ii. J. Ob. 464 : 22 W. B. 179. 

AnnoiaHon f Be Smith» Hannington v. True, Giles 

V. True (1886), 33 Cb. D. 183. 

5600. ^ .1 — Testator, after directing the 

payment of his debts, devised a freehold house to 
his wife “ absolutely to do with as she thinks 
proper ” ; & he requested his exors. to sell & con- 
vert into money whatever freehold or other 
property he possessed, & to collect all debts due 
to him, ^ to apply the proceeds in the payment 
of cert^ legacies. Testator’s real estate was all 
subject to one mtge. : — Held : the will did not 
show any “ contrary or other intention ” within 
the meaning of 1864 Act, & consequently the 
widow took the house subject to its ratable pro- 
portion of the mtge. debt . — Re Smith, Hannington 

V, True, Giles v. True (1886), 33 Ch. D. 195 ; 
55 L. J. Oh. 914 ; 55 L. T. 649 ; 35 W. R. 103. 

Several properties comprised in one mortgage.] — 
See Sub-sect. 1, 0. (5) v., post 

5601. Devises freed & discharged from any 

mortgage thereon.”] — Testator, who died in 1889, 
after legacies of £100 to four of his children, made 
several specific devises, freed &; discharged from 
any mtges. there might be thereon at the time of 
his death, for the benefit of a son & three daughters, 
& declared that if he should sell any of the houses 
thereinbefore given for the benefit of his daughters, 
his trustees should out of his residuary estate 
stand possessed of a sum equivalent to the price 
received for the same upon trusts similar to those 
declared respecting the house sold ; testator then 
gave all other his real & person^ estate upon 
trust to pay annuities of £250 to each of his sons, 
& out of the balance of the income thereof to pay 
the specific incumbrances upon the estate, & 
after payment off of the incumbrances, upon trust 
to assign his residuary estate to his two sons 
equally. Testator sold one of the specifically 
devised houses for £9,800. The estate proved 
insufficient for repayment in full to all the bene- 
ficiaries : — Held : (1) the four pecuniary legacies 
were charged upon the entire residue, & had 
priority over all other payments directed to be 
made to beneficiaries ; (2) the annuities were 

only given to the sons in their capacity of residuary 
legatees, & were therefore not payable until the 
sum representing proceeds of sale of realty sold 
by testator, & the mtge. debts, on the specifically 
devised realty, had been provided for ; (3) the 
£9,800, representing proceeds of sale, was to 
be treated as an ordinary legacy made payable 
out of residue ; & (4) the rule in LutJdns v. Leigh 
(1734), Gas. temp. Talb. 53, that the pecuniary 
legatee has priority over the devisee, although the 
devisee was under the will entitled as against a 
residuary legatee to have the mtge. debt paid oft 
out of residue, applied, not hav^ been expressly 
negatived by testator, & the devisees of the mtged. 
property were not entitled to compete with the 
legatees. — Be Smith, Smith v. Smith, [1899] 

1 Oh. 365 ; 68 L. J. Oh. 333 ; 80 L. T. 113 ; 47 

W. B. 223. 

5602. Special provision made during testator’s 
lifetime for payment of mortgage.] — M. panted a 
Scottish estate to his son, under the burden of the 


payment of a mtge. debt secured u^n another 
estate belonging to M. in England. The grantor 
died domiciled in England. By his he 

appointed exors., directed payment of his just 
debts, as soon as conveniently might be after his 
death ; & devised the mtged. estate to the grantee 
of the Scottish estate : — Held : the grantee must 
bear the burden of the mtge. debt in question & 
testator’s general personalty was exonerated there- 
from. — Smith v. Morbton (1867), 37 L. J. Oh. 6. 

5608. Contrary intention signified by documents 
other than will — ^Mortgage & contemporaneous 
deed.] — ^Testator, by his will, after reciting that it 
was probable that he might acquire the absolute 
interest in reversion in a sum of Oonsols, subject 
to preceding life estates, under some arrangement 
by virtue whereof he would obtain a transfer of 
the Oonsols to himself, upon his charging liis 
real estate with an annual sum equal to the 
dividends arising from the Oonsols, devised his 
real estate, subject to any charge or charges 
that he might have made under the arrange- 
ment before referred to, for the payment of 
an annual sum equal to the dividends arising 
from the Oonsols, to certain uses, & disposed 
of his residuary personal estate in another way. 
Testator subsequently acquired the reversionary 
interest, & an arrangement was carried out under 
which the Oonsols were transferred to him, & he 
conveyed to the trustees, by whom the Oonsols 
were previously held, his real estate by way of mtge, 
for securing the re-transfer of the Consols at the 
end of six months, & payment in the meantime 
of interest equal to the dividends thereon ; & by 
a contemporaneous deed, reciting that the transfer 
of the Oonsols to testator had been made upon 
an agreement for the re-transfer thereof “ in case 
such re-transfer should ever be required,” testator 
& the tenants for life released the trustees, & they 
& the tenants for life covenanted with testator 
that if he punctually paid the interest they would 
not, during the lives of the tenants for life, require 
the re-transfer unless required for some purpose 
connected with the estate, of which the Oonsols 
originally formed a part. Testator subsequently 
made a codicil to his will, but did not therein 
refer to the above-mentioned transactions. The 
interest on the mtge. was punctually paid, ^ 
re-transfer of the Oonsols was never required. 

On the death of the surviving tenant for life, 
who survived testator, the legatees of the residuary 
personal estate claimed that the amount secured 
by the mtge. was chargeable on the real estate 
in their favour : — Held : upon the will & subse- 
quent deeds there was sufficient evidence of a 
” contrary intention ” within 1854 Act, & the real 
estate, in the events which had happened, was 
exonerated from payment of the mtge. debt. — - 
Re Campbell, Campbell v. Campbell, [1893] 
2 Ch. 206 ; 62 L. J. Oh. 694 ; 68 L. T. 861 ; 3 
R. 331. 

V. Where Severed Properties Mortgeiged, 

5604. Whether debt borne ratably.] — ^A. mort^ 
gaged freeholds & leaseholds together & died 
intestate in 1857 : — Held : as between the heir 
& administrator, the freeholds & leaseholds must 


the two parcels of land were snbjeot 
to a mtge. for £1,800 & Interest thereon : 
— Held: Administration & Probate 
Act, 1919, B. 58, appUed, & neither of 
the daughters was entitled to have any 


portion of the mtge. debt satisfied 
out of any other assets of testator. — 
BUHLMBN V. Nhson (1981), 89 C. L. B. 
417.— AUS, 

f . Coabrary inlentUm eignified in 
document oeher than wilt— -Device in 
strict aetUement — Bffeet of .} — ^VHiiere 
there is a will, the ot. may look not 
only at the wiU, but also at any deed 


or document executed by testator, to 
see if he signifies an intention ta 
exonerate the mortgaged properties.. 
Devising proper^ in strict settle- 
ment is not sufficient to signify a 
contrary intention so as to exonide 
the operation of Real Property Statuta 

g iooke Ei^'s Act), 1864, s. 150. — 
BowN V. Abbott (1881), 7 V. L. R,. 
181.— AUS. 
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bear the burden ratably. — ^Evans v. Wtatt 
(1862), aa reported in 31 Beav. 217 ; 64 E. R. 1121. 

5605. .] — Beal estate was mortgaged to 

secure £1,500 ; by a subsequent deed the same 
realty, together with other realty, was mortgaged 
to secure the same debt, & an additional debt ; 
& a policy of assurance & other personalty were 
assigned as a further security. The mtgor. having 
died intestate : — Held : as between the adminis- 
trator & heir-at-law, the estate originally mort- 
gaged was primarily liable to the payment of the 
£1,500 : & the additional debt must be ratably 
apportioned as between the realty & personalty 
comprised in the second deed. 

*Mr. Locke King’s Act [1854 Act] does not affect 
the liability of the properties (Mawns, V.-C.). — 
Lipscomb r. Lipscomb (1868), L. B. 7 Eq. 501 ; 
38 L. J. Ch. 90 ; 19 L. T. 342 ; 17 W. B. 252. 
Annotationa : — ^FoUd. Do Rochefort o. Dawes (1871), L. R. 
12 Eq. 640 ; Trestrail r. Mason (1878), 7 Ch. D. 666. 
Distd. Leonion v. Loonino (1879), 10 Ch. D. 460. Coiisd. 
Re AthiU, Athill ». AthiU (1880), 16 Ch. D. 211. 

5606. .] — The owner of two estates subject 

to the same mtge., specifically devised one of them, 
dfc left the other to pass by a residuary devise : — 
Held : the residuary devise was specific, & the two 
estates must therefore bear the mtge. debt ratably. 
— Gibbins V. Eyden (1869), L. B. 7 Eq. 371 ; 38 
L. J. Ch. 377 ; 20 L. T. 516 ; 17 W. B. 481. 
Annotationa : — ^Folld. Re Smith, Hannington v. True, Giles 

t*. True (1886), 33 Ch. D. 196. Mentd. Tomkins v. Colt- 
hurst (1876), 1 Ch. D. 626 ; Eager ». Fumivall (1881), 17 
Ch.D. 115. 

5607. .] — Testator having devised estates 

A. & B., deposited the title deeds of A. with his 
bankers to secure any balance that might be due 
fi*om him, & being largely indebted & imable to 
satisfy the debt, & requiring further small 
advances, deposited with bank the title deeds 
of B. The debt remaining due at his death ; — 
Held : the amount due up to the time of the second 
deposit was payable out of A. ; & the amount 
accrued subsequently, out of A. & B. ratably ; the 
value of A. to be computed after payment of the 

P revious mtge. — De Bochefort v. Dawes (1871), 

I. B. 12 Eq, 640 ; 40 L. J. Ch. 625 ; 25 L. T. 466. 
Annotationa : — ^Distd. Leonino v, Leonlno (1879), 10 Ch. D. 
460. Coxud. Re Athill, AthiU v. AthUl (1880), 16 Ch. D. 
211. 

5608. — — A charge of debts on part of 
testator’s real estate in exoneration of the rest 
without specially referring to his mtge. debts, is 
not a sufficient expression of an intention contrary 
to the rule established by 1854 Act to exonerate 
the mtged. estate. 1854 Act applies to a mtged. 
e^te, different portions of which are devised to 
different persons ; & the devisees must contribute 
according to the value of their respective portions. 
Testator, nearly the whole of whose real estate was 
subject to a mtge. debt, devised a part of his real 
estate to his sons, “ charged nevertheless in aid 
of his personal estate & in exoneration of his 
other real estate with the payment of all his just 
debts.” & he devised another part of his real 
estate to his daughter : — Held : there was no 
sufficient declaration of a contrary intention imder 
1854 Act, & both the devisees must contribute 
ratably to payment of the mtge. debt. — Re 
Newmabch, Nbwmabch V. Stork (1878), 9 Ch. D. 
12 ; 48 L. J. Ch, 28 ; 39 L. T. 146 ; 27 W. B. 104, 
C. A. 

5609. — — — Where real & personal estate are 
comprised in the same mtge., the mtge. debt must, 
as between the devisees of the realty & the legatees 
of the personalty, be borne ratably by the real & 


Administrators. 

personal estate subject thereto, & the real estate 
IS not, under 1854 Act, primarily liable to the pay- 
ment thereof. — Trestrail v. Mabon (1878), 7 
Ch. D. 665 ; 47 L. J. Oh. 249 ; 26 W. B. 260. 

5610. .] — Testator, a merchant, was in the 

habit of borrowing money from his bankers from 
time to time, depositing securities with them upon 
the occasion of each advance ; A; on Mar. 29, 
1876, his total indebtedness amounted to £62,000, 
for which his bankers held various stocks & 
shares as security. On Mar, 30, 1876, testator 
applied for a further advance of £16,000, A 
executed a memorandum by which he charged 
that sum upon his freehold property at Oaterham, 
A agreed that the security was to cover any 
money due from time to time from him to his 
bankers. He at the same time deposited the 
title deeds of the Oaterham property with his 
bankers. He received the £16,000 A also further 
advances on subsequent dates ; A he also sub- 
sequently deposited with the bankers certain further 
securities, including the title deeds of freehold 
A leasehold property, stocks A shares, but no 
subsequent memorandum was executed. Some of 
the stocks A shares were sold by the bankers in 
testator’s lifetime, A the proceeds applied in re- 
duction of the debt, which at his death stood at 
£28,625. It appeared from a memorandum book 
kept by testator, A from his ledger, that the 
successive advances A the successive deposits 
were treated by him as forming one running 
account. By his will he devised his Oaterham 
property to certain persons, A devised A be- 
queathed his residuary real A personal estate in 
trust for sale, A to divide the proceeds, after pay- 
ment thereout of his debts, among certain other 
persons : — Held : the debt due at testator’s 
death, A the interest thereon from that date, 
must be borne by the various properties then held 
by the bankers, ratably according to their re- 
spective values at the death. — Leonino v, 
I.EONINO (1879), 10 Ch. D. 460 ; 48 L. J. Oh. 217 ; 
40 L. T. 359 ; 27 W. B. 388. 

Annotations Held. Re AthUl, AthiU v, AthiU (1880), 60 

Ch. D. 211 ; Re Dunlop, Dunlop V. Dunlop (1882), 21 Ch.D. 

683. 

5611. .] — Mtgor. conveyed freeholds by 

way of mtge. by an indenture which recited an 
agreement by the mtgees. to advance him the 
principal moneys upon having the repayment 
thereof with interest secured as thereinafter 
mentioned A by a collateral security or indenture 
intended to bear even date with those presents. 
On the same day mtgor. demised leaseholds by 
way of mtge. to the same mtgees. to secure the 
same advance by an indenture which recited the 
mortgage of the freeholds, A that on the treaty 
for the advance it was agreed that the same 
principal A interest should be further secured by 
these presents. Each of the two indentures con- 
tained a covenant for the payment of the mtge. 
debt A interest. In an action to administer the 
estate of the mtgor. : — Held : both on the frame 
of the deeds themselves, A upon the evidence as 
to the circumstances attending the advance, the 
leasehold security was not “ collateral ” in the 
sense of “ secondary ; ” A accordingly, as between 
the real A personal representatives of the mtgor. 
the mtge. debt was payable ratably out of the 
freeholds A leaseholds ccunprised in the two 
securities, A not primarily out of the freeholds. — 
Be Athill, Athill v, Athill (1880), 16 Oh. D. 
211 ; 50 L. J. Oh. 123 ; 43 L. T. 581 ; 29 W. B. 
309, 0. A. 

Anno^^ : — Folld. Re Pimm, Sbaipe v, Hodgson (19Q4), 
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5612* freehold messuage had been 

mortgaged jointly with a policy of assurance to 
secure the payment of £1,500. Testator directed 
the payment off of incumbrances on any part 
of his residuary estate out of residue. The policy 
of assurance was i>art of testator's residuary 
estate ; — Held : the incumbrance must be appor- 
tioned between the freehold messuage & the 
policy of assurance according to their respective 
values, Sc the portion so found to be charged on 
the policy must be discharged out of residue. — 
Me Pno£, Sharpe v. Hodgson (1004), as reported 
in 91 L. T. 190 ; 62 W. B. 648 ; 48 Sol. Jo. 
588. 

AnnotoHona : — ^Mentd. Re Carley. Awdry v. Oayley, [1904] 

2 Gh. 781 ; Re Briggs, Kiohardson v. Bantoft, [1014] 

2 Oh. 413 ; Re Kennedy, Corbould v. Kennedy, [1916] 

2 Ch. 379. 

6618. .] — Be Major, Taylor v. Major, 

No. 5517, ante. 

Indication of contrary Intention.] — See Sub-sect. 
1, 0. (5) iv, ante. 

vi. Where Beneficiary takes Several Properties. 

5614. Mortgage on one property exceeding value 
of security — Properties passing under collective 
devise.] — (1) When a testator includes all his real 
estate in one aggregate devise, a lien for unpaid 
purchase-money on property which testator has 
contracted to purchase after the date of his will, 
& a mtge., which exceed the value of the property 
on which they are respectively charged, must be 
paid, as to the excess, out of the real estate com- 
prised in the aggregate gift & not out of per- 
sonalty. 

(2) Leaseholds given upon such trusts as should 
correspond with the uses of real estate, “or as 
near thereto as the nature of the premises will 
permit," are, for this purpose, included in one 
aggregate gift with the real estate. — Re Kensing- 
ton (Baron), Longford (Earl) v. Kensington 
(Baron), [1902] 1 Oh. 203; 71 L. J. Ch. 170; 
85 L. T. 577 ; 60 W. B. 201 ; 18 T. L, B. 89 ; 
46 Sol. Jo. 176. 

AnnoteUions : — Ae to (1) Distd. Re Holt, Holt v. Holt (1916), 

85 L. J. Ch. 779. Oenerally, Mentd. Re Egmont’s S. E., 

Lofroy v, Egmont, [1912] 1 Oh. 251 ; Re Lysons, Beck v. 

Lyeons (1912). 107 L. T. 146. 

5616. Properties descending to heir.] — 

Where real estate of an intestate descends to the 
heir-at-law, subject as to the several properties 
comprised in it, to a separate mtge. on each, one 
of which is in excess of the value of its security, 
his personal estate. Sc not the other mtged. pro- 
perties, is liable to make good the deficiency of 
the overcharged property. — Re Holt, Holt v. 
Holt (1916), 85 L. J. Oh. 779; 116 L. T. 73; 
60 Sol. Jo. 640. 

vii. Other Cases. 

5616. Personalty going to Crown in absence of 
next of kin—Mortgage not payable out of per- 
sonalty.] — (1) Where personalty was bequeathed 
to persons upon trust for a charity, which failed 
under Mortmain Act, Sc there were no next of kin : 
— Held : the exor. was trustee for the Crown. 

(2) A charge of debts, etc., on a particular real 
estate, assuming it to exonerate personal estate 
in favour of a pa^icular legatee, does not exonerate 
the person, who, on failure of that legacy by means 
of Mortmain Act, takes it. 

(3) Where there was also a charge of a mtge. 
debt on the particular real estate devised: — 
HM : imder 1854 Act, the devisee was not entitled 
to have the debt paid out of the personal estate, 
which passed, by failure of the legacy, to other 


persons than the legatee. — ^Dacre v. Patbickbon 
(I860), 1 Drew. Sc Sm. 182 ; 29 L. J. Ch. 846 ; 
2 L. T. 500, 764 ; 6 Jur. N. S. 863 ; 8 W. B. 647 ; 
62 E. B. 348. 

AnnotaUone: — Aa to (1) Bald. Re Lacy, Royal General 
Theatrical Fund Assoon. v. Kydd, [1899] 2 Ch. 149; 
Re Olukman, A.-G. v. Jelferys, [1908] 1 Ch. 662; Re 
Blow, St. Bartholomew’s Horoital v. CTamhden, [1914] 
1 Ch. 233. Aa to (2) Apld. i^ord v. Blaney (1885), 
31 Gh. D. 66. 

5617. Mortgage debts charged on personalty— 
Personalty exhausted by payment of unsecured 
debts — Devises of mortgaged house Sc unmort- 
gaged house — Whether unmortgaged house liable 
to contribute.] — Testator by his will gave two 
adjacent freehold houses to his two sisters for life, 
one to each. Sc directed that the elder sister should 
have the choice, Sc that his mtge. debts should be 
paid out of his personalty. At the date of Ms 
death one of the houses was subject to a mtge.. 
Sc testator's personalty was exhausted by the pay- 
ment of his unsecured debts. The elder sister 
having chosen the unmortgaged house, the question 
arose whether that house should contribute to the 
burden of the mtge. : — Held: the younger sister 
took her house subject to the mtge. thereon.- 
Sartin V. Sturges (1887), 3 T. L. B. 309. 

5618. Mortgage debts charged on realty — Mort- 
gage paid out of personalty — Right of repayment 
out of real estate.] — L. being seized in fee of real 
estate, mortgaged it for £2,000, Sc subsequently 
settled it on himself for life, with limitations to 
his children. He then, by Ids will, gave all his 
personalty to his son J., subject to the payment of 
his debts, funeral. Sc testamentary expenses, 
except such as were charged on any real estate by 
way of mtge. or otherwise. L. had insured his 
life for £5,000, Sc deposited the policy with his 
bankers to secure a loan from them ; Sc soon after 
his death, J received the £5,000 on the policy, Sc 
paid off both mtges.. Sc claimed to be entitled to 
have the mtge. for £2,000 paid out of the real 
estate. — Held : he was entitled. — Lawson v. 
Meynell (1868), 18 L. T. 174. 

5619. Devisees of real estate freed Sc dis- 
charged from any mortgage thereon — Not 
entitled to payment of mortgages out of personal 
estate until ordinary legatees satisfied in full.] — 
Be Smith, Smith v. Smith, No. 6601, ante. 

5620. Devisee of mortgaged property not per- 
sonally liable for mortgage debt.] — Testator 
devised Sc bequeathed a freehold house Sc the 
furniture Sc effects therein on trust for A. & B. 
for fife. The house was subject to a mtge. for 
more than its value : — Held : A. Sc B. were 
entitled to the use of the furniture without keep- 
ing down the interest on mtge. 

Under a gift of mtged. property the devisee never 
became liable for the mtge. debt. Sc under the old 
law he would not only not have been not liable, 
but would have been entitled to have the mtge. 
debt paid out of testator's estate. All that 
Locke King’s [1854] Act does is, not to make him 
incur a personal liability, but to say that he shall 
not be able to caU upon testator’s representa- 
tives to pay off the debt (Pearson, J.). — Syer 
V, Gladstone (1885), 30 Ch. D. 614 ; 34 W. B. 
565. 

Annotationa : — Goiud. Frewen v. Law Life Assoe. Soo., 
[1896] 2 Ch. 611 ; Re Kensington, Longford v. Kensington, 
[1902] 1 Ch. 203 : Re Lysons, Book v. Lsrsons (1912), 
107 L. T. 146. Bold. Re Hotohkys, Fieke v CaJmady 
(1886), 32 Ch. D. 408. 

(c) After 1925. 

See Administration of Estates Act, 1925 (c. 23), 
s. 35. 



496 


Executors akd Adiukistratobs. 


Sed. 7. — Order of appliccUion of assets: Svb-secL 
■^*3 

Sub-sect. 2. — ^Liability op Beal Estate 
Generally. 

A. In Oeneral. 

See Land Transfer Act, 1897 (c. 65), s. 2 (3), 
repe^ed by Law of Property Act, 1922 (c. 16), 
8. 156 (11) ; Administration of Estates Act, 1925 
(c. 23), ss. 1 (1), 32. 

5621. General rule — ^Necessity for clear Intention 
to exonerate personal estate — Whether court may 
look to extrinsic circumstances — ^Admissibility of 
parol evidence.] — Testator by will subjected his 
real estate to payment of his debts & made his 
wife extrix. Parol evidence was admitted to 
prove testator’s declarations that his extrix. 
should have his personal estate exempt from his 
debts. — Gainsborough (Countess) v, Gains- 
borough (Earl) (1691), 2 Vem. 252 ; 1 Eq. Cas. 
Abr. 230 ; 23 E. R. 764 : sub nom, Gaynsborough’s 
(Lady) Case, Freem. Ch. 188. 



V. Rutland (1723). 2 P. Wms. 209. Ezpld. Stephenson 
r. Heathcote (1758), 1 Eden. 38. Nourse v. Finch (1793), 
4 Bro. C. 0. 239 ; Clennell v. Lewthwaite, Thornton v, 
Tracy (1794), 2 Ves. 465. field. Ulrich «. Litchfield 
(1742), 2 Atk. 372 ; Lake v. Lake (1751), Amb. 126; 
Walton r. Walton (1807), 14 Ves. 318. 

5622. .] — Devise of real 

estate to testator’s wife, her heirs & assigns, in 
trust, by sale of so much & such paj*t of the 
premises as should be necessary, to advance & 
raise so much money as would fully pay off 
satisfy all his just debts funeral expenses, & all 
the residue to her for life, remainder to testator’s 
heirs on her body begotten. Testator gave to 
his uncle his tobacco box, dt the residue of his 
personal estate whatsoever to his wife for ever, & 
appointed her executrix : — Held : (1) the personal 
estate was not exonerated from the payment of 
debts ; (2) parol evidence of testator’s intention 
to give his personal estate exempt from debts, 
rejected. — Stephenson v. Heathcote (1758), 
1 Eden, 38 ; 28 E. B. 598. 

AnnoUaiona : — Aa to (1) Confd. Bootle r. Blundell (1815), 1 
Mer. 193 ; Greene v, Greene (1819), 4 Madd. 148. field. 
Gray v. Minnethorpe (1796), 3 Yes. 103. Aa to (2) Consd. 
Ancaster v. Mayer (1785), 1 Bro. C. C. 454. 

5623. .] — To exempt the per- 

sonal estate imder a devise for payment of debts 
the intention must appear plainly on the will ; ^ 
the ct. cannot look to extrinsic circumstances. — 
Brummel V. Prothero (1796), 3 Ves. Ill ; 30 
E. R. 921. 

AnnotoMona : — fiefd. Burton v, Hnowlton (1796), 3 Yes. 
107 ; CoUis v. Robins (1847), 1 De G. & Sm. 131 ; Gilbert- 
eon V. Gilbertson (1865), 12 L. T. 816 ; Rc Banks, Banks 
V. Busbiidge, [1905] 1 Oh. 547. Mentd. Bootle v, Blundell 
(1815), 1 Mer. 193. 

5624. .] — ^Anon. (1693), Freem. Ch. 

192 ; 22 E. R. 1154. 

5625. .] — Hall v. Brooker (1711), 

Gilb. Ch. 72; 25 E. R. 50. 

Annotation : — Afield. Walker v. Jackson (1743), 2 Atk. 624. 

5626. — — .] — Devise of real estates 

charged with debts, etc., & of the personal estate 
to the same person, there being no express words 
to exempt the personal estate from the payment 


of debts, etc., it was held first applicable. — 
Dolman v. Weston (1716), 1 Dick. 26 ; 21 E. R. 
176 ; sub nom. Dolman v. Smith, 2 Eq. Oas. 
Abr. 496 ; Gilb. Ch. 128 ; Prec. Ch. 456 ; 2 Vem. 
740, L. C. 

Annotaiiona: — Sxpld. Stapleton v. Oolville (1786), 2 Eq. 
Cas. Abr. 878. field. Whaley v, Cox (1787), 2 Eq. Gas. 
Abr. 549. 

5627. .] — ^Testator gives his only 

daughter the sum of £3,000 at her age of eighteen, 
or marriage, & that the trustees shedl levy A raise 
by mtge. or sale of his lands, together with his 
person^ estate, as much as will pay the £3,000, 
but that it shall not be raised till eighteen, or 
marriage, out of the before mentioned estate or 
land, that it may not be a debt in his personal 
estate : — Held : the personal estate was excepted, 
& the £3,000 is a charge on the real estate. 

Personal estate is the natural & proper fund to 
be first applied to the payment oi debts, unless 
there are express words to exempt it (Lord Hard- 
wicKE, C.). — ^Phipps v. Annesley (1740), 2 Atk. 
57 ; 26 E. R. 432, L. C. 

5628. .] — Notwithstanding a charge 

upon a term for payment of debts, a leasehold 
estate purchased by testator, subject to a mtge., 
shall bear the burden of that mtge., it not being 
properly the debt of testator. Personal estate 
primarily liable to testator’s debts, however 
strongly the real estate is charged for the purpose, 
unless a clear intention is manifest to exempt it. 
— ^Ancaster v, Mayer (1785), 1 Bro. C. C. 454 ; 
28 E. R. 1237, L. C. 

Annotaiiona: — ^Distd. Burton v. Hnowlton (1796), 3 Yes* 
107. Apprvd. Keade v. Litchfield (1797), 8 Yes. 475. 
Cossd. Tait v, Northwick (1799), 4 Yes. 816 ; Hartley v. 
Hurle (1800), 5 Yes. 540. Apld. Watson v. Brickwood 
(1804), 9 Yes. 447. Consd. Bootle v. BlundeU (1815), 

1 Mer. 193. Apld. Greene v. Greene (1819), 4 Madd. 148. 
field. Webb v. Jones (1786), 2 Bro. C. C. 60 ; Brummel 
V. Prothero (1796), 3 Yes. Ill ; Hancox v. Abbey (1805), 
11 Yes. 179 ; Lushin^on v, Sewell (1827), 1 Sim. 435 ; 
Oollis V. Robins (1847), 1 De G. A Sim. 131 ; Re Banks 
Banks v. Busbrldge, [1905 J 1 C^. 547. Mentd. Blaoklow 
V, Laws (1842), 2 Hare, 40 ; Bagot v. Chapman, [1907] 

2 Ch. 222. 

5629. .] — Under a devise to sell & 

pay debts & funeral expenses the personal estate 
was exempted without express words upon the 
evident intention. — ^Burton v. Knowlton (1796), 
3 Ves. 107 ; 30 E. R. 919. 

Annotaiiona : — Consd. Hartley v. Hurle (1800), 5 Yes. 540. 
Apld. Greene v, Greene (1819), 4 Madd. 148. field. T^t 
V. Northwick (1799), 4 Yes. 816 ; Bootle v, Blundell 7l815), 

1 Mer. 193 ; CoUis v. Robins (1847), 1 De G. A Sm. 131. 

5630. .] — Trust term in a will to raise 

out of real estate several sums ; of which some 
were secured by testator’s bond and covenant ; 
the intention being to give them as portions out 
of the land, not as debts or legacies, the personal 
estate is not applicable. 

To exempt the personal estate from debts, the 
intention must be manifest. — ^Reade v. Litch- 
field (1797), 3 Ves. 475 ; 30 E. R. 1113, L. C. 

5631. .] — To exempt the personal 

estate from the payment of the debts the will 
must afford a necessary implication : viz. that 
inference, that leaves no doubt upon the mind of 
the judge. — Hartley v. Hurle (1800), 5 Ves. 
540 ; 31 E. R. 727. 

Annotationa : — ^Mentd. Tyler v. Lake (1831), 2 Russ. Sc M. 


PART IV. SECT. 7, SUB-SECT. 2.— A. 

g. Only for debt of testator ,] — ^The 
land of a testator or intestate Is liable 
to be sold only for his debt. — F reed 
V. ORB (1881), 6 A. R. 690.~~CAN. 

h. Under Devolution of Estates 
Act ,] — Devolution of Estates Act, 
R. 8. O., o. 127, vests the real as weU 
as the personal estate of a deoeased 
person fa his personal rqpsesentatives 


for the purpose of paying his debts 
bu^ except in the case of a residuar 
deviw of real Sc personal estah 
wMoh is especially provided for b 
s. 7, the order in whioh the dlflerei] 
classes of property were appUoabl 
to the payment of debts before tb 
Passing of the Act, has not bee 


V* Wjr TV wo OiUUUUCbUJ 

to the payment of debts before tt 
of the Act, has not bee 
disturbed by its provisions . — f 


i. Insufficiency of personalty — Re- 
siduary realiy devised on trvui,}— 
Testator, after directing payment of 
his debts by his exors., gave bis personal 
estate Sc a dwelling-house to his 
daughter M., Sc gave M. a legacy of 
82,000. He then devised the remdue 
of his real estate to exor. In trust. 
Sc after the death of his wife to sdU the 
same Sc divide the proceeds between 
his children, share Sc share alike. 
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183 ; Pearaon v, Smedler (1838), 2 Jur. 758 ; Blaoklow v. 
Laws (1842), 2 Hare, 40 ; Swm v. Swift (1859), 1 L. T. 
150 ; He Taraey’a Trust (1866), L. R. 1 Bq. 561. 

5682. .] — To exempt the personal 

estate from the debts the will must show that 
intention by indication plain : a provision for 
the debts out of the real estate is not sufficient. — 
Bbydgbs V, Phillips (1801), 0 Ves. 667 ; 31 B. R. 
1109. 

Annoiaiions: — Conid. Plenty v. West (1852), 16 Bear. 173. 
Bald. Oollis V, Robins (1847), 1 De Q. & Sm. 131 ; lie 
Bull, Catty v. Bull (1883), 49 L. T. 592. 

5633. Necessity for express words or 

clear manifested intention.] — The personal estate 
not exonerated from the debts & legacies by a mere 
charge. Express words or plain intention upon 
the whole will necessary. — Watson v. Brick- 
wood (1804), 9 Ves. 447 ; 32 E. R. 675. 

Annotations Bootle v, Blundell (1815), 1 Mer. 

193. Apld. Greene v. Greene (1819), 4 Madd. 148. Befd. 
Hancoz v. Abbey (1805), 11 Ves. 179 ; Bamewell v. 
Cawdor (1818), 3 Madd. 453 ; Collis v. Robins (1847), 
1 Do G. & Sm. 131 ; Goodwin v, Lee (1855), 26 L. T. O. S. 
1 ; Re Bull, Catty v. Bull (1883), 49 L. T. 592. 

5634. .] — The personal estate, 

being the proper & primary fund for the payment 
of debts & legacies, can be exempted only by 
express declaration, or plain & unequivocal mani- 
festation of intention ; & neither a charge, nor a 
direction to sell, nor the creation of a term for 
payment, will exempt the personal estate. — 
Tower v. Rous (Lord) (1811), 18 Ves. 132; 34 
E. R. 267. 

Annotations: — ^Apld. Gilbertson v. Gilbertson (1865), 34 Beav. 
364. Oonsd. Powell v. RUey (18 Tj), L. R. 12 Eq. 175. 
Reid. CoUis V. Robins (1847), 1 De G. & Sm. 131. 

5635. .] — In order to exonerate 

the personal estate from the payment of debts, 
the will must contain express words for that pur- 
pose, or a clear manifested intention ; a declara- 
tion plain, or necessary inference, tantamount to 
express words. It is impossible to define what 
circumstances will be sufficient to show this inten- 
tion, which must arise, in every case, from the 
context of the will. It is not required that the 
intention should be so manifested as that all 

ersons cannot fail to agree with respect to it ; 
ut so as to convince the mind of the judge 
deciding the particular question. It must be an 
intention, not only to charge the real estate, but 
to discharge the personal. Circumstances from 
which an inference has been ordinarily raised, as 
that of the same person being constituted trustee 
of the real estate A exor. ; the personal estate 
being given as a residue, or as personal estate 
generally, or after an enumeration of particulars ; 
the residuary legatee being also devisee of the real 
estate, or of part, for life, or otherwise, etc. ; are 
circumstances entitled to consideration only in 
reference to the context of every particular will 
in which they occur. The amount of the personal 
estate is not a circumstance to be inquired into, 
so as to furnish a ground for construction. In 
this case, the personal estate was declared to be 
exonerated, upon the particular circumstances. — 
Bootle v. Blundell (1815), 1 Mer. 193 ; 19 Ves. 
494 ; 35 E. R. 646, L. C. 

Annotations: — Consd. Collis v. Robins (1847), 1 De G. & 
Sm. 131. Distd. Boughton v, Boughton, Boughton v. 
James (1848), 1 H. L. Gas. 406. Oonid. MoUish v, Vallins 
(1862). 6 L. T. 215; Eno v. Tatham (1863), 4 Giff. 181. 
i^d. GUbertson v. Gilbertson (1865), 34 Beav. 354. 
Raid. Glttlns V, Steele (1818), 1 Swan. 24 ; Cunningham 
V, Murray (1847), 1 De G. & Sm. 366 ; Paterson vTSoott 


(1852), 1 De G. M. Sc G. 531 ; Plenty v. West (1852), 16 
Beav. 173 : Smith v. Smith (1861), 3 Gift. 263 ; MelUsh 
V, Vallins (1862). 2 John. Sc H. 194 ; Vernon v. Manvers 
(No. 2) (1862), 31 Beav. 623 ; Hensman v. Fryer (1867), 
3 Ch App. 420 : Allan v. Gott (1872), 7 Ch. App. 439 ; 
Howard v. Dryland (1877), 38 L. T. 24 ; Patching e. 
Barnett (1880), 49 L. J. Ch. 665 ; EUford v. Blaney 
(1885). 3i Ch. D. 56. Mdiltd. P^y v, HUton (1823), 
12 Prioo, 625 ; Tatham v. Wright (1831L 2 Russ. & M. 
1 ; Slaney v, wade (1836), 7 Sim. 595 ; waters v. Waters 
(1848), 2 Do G. & Sm. 591 ; McGregor v. Topham (1850), 
3 H. L. Cas. 132 ; Boys r. Bradley (1853), 4 De G. M. Sc 
G. 58 ; Key v. Key (1853), 4 De G. M. & G. 73 ; Boyse v. 
Rossborough (1854), 3 De G. M. Sc G. 817 ; Metoa^e v. 
Hutchinson (1875), 1 Ch. D. 591 : Be Simpson, Ex p, 
Morgan (1876), 34 L. T. 329. 

5636. .] — In order to exempt the 

personal estate from the payment of debts Sc 
funeral expenses, there must be a clear intention 
either expressed, or to be extracted from the whole 
will, that the real estate is to be applied as the 
primary fund for those purposes. — Grebnbp v, 
Greene (1819), 4 Madd. 148 ; 56 E. R. 662. 
Annotations .-—Apld. MicheU v. MioheU (1820), 5 Madd. 69 ; 

Prioo V. Price (1835), 4 L. J. Ch. 243. FoUd. Gilbertson 
V, Gilbertson (1865), 34 Beav. 354. Apld. Powell v, Riley 
(1871), L. H. 12 Eq. 175. Reid. CoUis v. Robins (1847), 
1 De G. & Sm. 131. 

5637. .] — ^Personal estate may be 

exempted from the payment of debts, without 
express words to that effect, upon the clear inten- 
tion of testator. — Dawes v, Scott (1828), 5 Russ. 
32 ; 38 E. R. 939. 

5638. .] — In order to exonerate the 

personal estate from the payment of debts, there 
must appear upon the whole will a manifest 
intention to that effect. — Driver r. Ferrand 
(1830), 1 Russ. & M. 681 ; 39 E. R. 261. 
Annotations: — ^Apld. Price v. Price (1835), 4 L. J. Ch. 243. 

Befd. CoUis V, Robins (1847), 1 De G. & Sm. 131. 

5639 . J — ^Although the rule is that 

testator, who must be taken to know that his 
personal estate is the primary fund for payment 
of his legacies Sc annuities, must use clear Sc 
distinct words to exonerate it from such pay- 
ment, it is not necessary that he should say, in 
precise words, that he exonerates it, if an intention 
to exonerate can be gathered from the will. — 
Ion V. Ashton (1860), 28 Beav. 379 ; 2 L. T. 
686 ; 6 Jur. N. S. 879 ; 8 W. R. 573 ; 54 E. R. 
411. 

Annotations: — Consd. Poole v. Heron (1873), 42 L. J. Ch. 
348. Befd. Needham, Robinson v, Needham (1884), 
54 L. J. Ch. 75. Mentd. Sinnett v. Herbert (1871), L. R. 
12 Eq. 201 ; CHiandler v. HoweU (1876), 4 Ch. D. 651 ; 
Be Christmas, Martin v. Laoon (1886), 33 Ch. D. 332. 

5640. Application of rule — ^To real estate out- 
side Jurisdiction.] — By his will made in 1905 
testator, after appointing exors. Sc trustees, gave 
certain legacies free of duty. Sc subject to the pay- 
ment of these legacies Sc duties. Sc his funeral Sc 
testamentary expenses Sc debts, he devised Sc 
bequeathed all his real estate situate in the Argen- 
tine Republic, including therein chattels real Sc 
land of whatsoever nature, together with farming 
stock, crops. Sc household Sc farming effects Sc 
consumable stores. Sc provisions in or about his 
real estate in the Argentine, unto his trustees 
upon trust to sell. Sc after payment of the expenses 
of such sale to pay the residue to the childron of 
his tWo brothers in equal shares ; Sc testator 
devised Sc bequeathed the residue of his real Sc 
personal estate to his trustees in trust for his 
nephew, pltf. Testator died in 1910, domiciled 
in England, & on a question being raised on 
summons whether testator had charged his real Sc 


At testator’s death, the personal estate k. LiabUiJly of entire reaUu — He then devised the farm to two 

was exoeeded by the amount of the Proportionatelv according to interest of grandsons with possession after the 

debts: — Held: M. could not claim devisees,] — ^Testator, after directing death of his wife. Testator owned 

to have the 92,000 paid out of the payment of his debts, bequeathed to another farm, which he devised to 

g rooeeds of the real estate devised his wife his household furniture & the a daughter. The exor., for the pay- 

i the exors. — ^T otten v, Totten rents of a farm subject to the payment ment of debts, was obliged to raise 

(1890), 20 O. R. 505. — GAN, of an annual sum to a daughter for life. 9200 : — Held : the amount raised for 

J. — ^VOL. ZXin. K K 
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personal estate in the Argentine with the pay- 
ment of legacies, duties & debts, in exoneration of 
his residuary estate : — Held : (1) on the true con- 
struction of the will, the charge was confined in 
its operation to the Argentine property ; (2) the 
rule of construction which required that there 
must be found in the will an intention not only 
to charge the realty, but to discharge the per- 
sonalty applied to realty situate outside the 
jurisdiction ; (3) the fund charged was not a true 
mixed fund within the authority of Roberts v. 
Walker^ No. 5519, anfe, inasmuch as there was no 
trust for conversion of the whole real k. personal 
estate for the pxirposes of satisfying the charge, 
& the devise of real estate in the Argentine charged 
witti these payments made it an auxiliary fund to 
the personalty, but did not operate to exonerate 
the personalty from its primary liability ; (4) as 
the rule of construction applicable to re^ty had 
no application to the personalty, the concurrent 
charge of legacies k debts on the specifically 
bequeathed personalty did exonerate the residuary 
personalty from its primary liability. — Re Smith, 
Smith v. Smith, [1913] 2 Oh. 216 ; 83 L. J. Oh. 
13 ; 108 L. T. 952. 

B, Devise of Real Estate in Trust for Payment of 
Debts and Legacies, 

5641. Whether personal estate exonerated.] — 

Under a marriage settlement the settlor’s daughter 
was entitled to £1,000 as a portion raisable out of 
real estate. By his will the settlor gave £10,000 
more, as an addition to her portion, k devised 
his real estate in trust to raise thereout the portion 
k his debts k legacies ; he made specific bequests 
of part of his personal estate : — Held : the per- 
sonal estate not specifically bequeathed ought to 
be applied towards payment of the debts k 
legacies, k the daughter’s portion in aid of the 
real estate. — M iddleton v, Middleton (1685), 
2 Rep. Ch. 377 ; 21 E. R. 692, L. C. 

Annotation: — Gonsd. Gaynsborough's Case (1692), Freem. 

Ch. 188. 

5642. Specific bequest of surplus of proceeds 

of sale.] — One devises his real estate for the pay- 
ment of his debts k the overplus he gives to his 
sisters, k devises his personal estate to liis wife, 
whom he makes extrix. The wife shall have the 
personal estate exempt from debts. — B amfield 
r. AVyndha^i (1699), Free. Ch. 101 ; 24 E. R. 49. 
Annotations : — Consd. Stapleton v. Col vile (1736), Cas. 

temp, Talb. 202 ; Inohiquin v. French (1745), 1 Cox, £q. 

Cas. 1. Be!d. Walker v, Jackson (1743), 2 Atk. 624; 

Gray v. Minnethorpe (1796), 3 Ves. 103, 

5643. .] — Testator devised lands in 

trust for paynient of his debts k legacies, k 
devised the residue of the personal estate to liis 
wife, k also £600 out of the proceeds of the trust 
estate, k made her extrix. i~Held : she took the 
persozLal estate discharged from the payment of 
debts. — ^Waisb v, Whitfield (1713), 2 Eq. Cas. 
Abr. 374 ; 22 E. R. 319, L. C. 

5644. .] — ^\^ere testator makes a 

particular provision out of his real estate for the 
payment of his debts, the personal estate shall 
not be liable to them. — ^Wainwright v. Bend- 


lows (1716), Free. Ch. 461 ; 2 Vem. 718 ; Qilb. 
Ch. 125 ; 24 B. R. 201, L. C. 

Annotations; — Oonsd. Stapleton v, Oolvile (1786), Oas. 

temp, Talb. 202 ; Inohiqnin v. French (1746), 1 Oox, Eq. 

Oas. 1 ; Gleed v. Gleed (1758), Keny. Oh. 14. Held. 

Walker v. Jackson (1743), 2 Atk. 621 ; Gray v. Minne- 
thorpe (1796), 3 Ves. 103. 

5645. .] — W. by his will devised his 

real estate to trustees to sell k to apply the pur- 
chase-money in the first place in payment of all 
the charges k all other his debts k legacies k 
as to the residue of the purchase-money, to pay 
one moiety to Ids daughter M. & to lay out the 
other moiety in Govt, securities, k to pay the 
dividends for the maintenance of the three sons 
of his daughter A., imtil they should attain their 
respective ages of twenty-four years k when they 
should have attained that age, he gave that 
moiety equally to be divided amongst them ; but 
if they all should die under twenty-four then he 
directed that such moiety should sink into k be 
deemed part of the residue of his personal estate 
k be applied in such manner as his personal estate 
was thereinafter given k disposed of. He then 
gave several specific legacies ; k all the residue 
of his person^ estate he gave to his daughter 
A. k to H., equally to be divided between them. 
The debts k legacies are payable in the first 
instance out of the purchase-money of the real 
estate. — Webb v. Jones (1786), 2 Bro. C. C. 60 ; 
I Cox, Eq. Cas. 245 ; 29 E. R. 33. 

Annotations: — ^Refd. Bootle v. Blundell (1815), 19 Ves. 

494 ; Collis v. Hobins (1847), 1 De G. dc Sm. 131. 

5646. .] — Devise in trust to sell for 

payment of debts k funeral expenses, with a par- 
ticular disx>osiiion of the surplus money : the per- 
sonal estate, not being otherwise disposed of than 
by the appointment of an exor., who was not one 
of the trustees, is first liable to the debts, etc., 
especially as the produce of the sale was not 
sufficient for them. — Gray v, Minnethorpe 
(1796), 3 Ves. 103 ; 30 E. R. 916, L. C. 

5647. .] — (1) Testator gave to his 

wife certain articles of his personal estate, which 
he mentioned specifically, k also certain portions 
of his real estates free from the mtges. thereon, 
k the benefit of certain contracts which he had 
entered into for the purchase of other real estates ; 
& he devised the rest of his real estates to A., in 
trust to sell, &, out of the proceeds to pay, in the 
first place, his funeral k testamentary expenses, 
his debts due on the mtges. of the estates devised 
to his wife, the sums due on the contracts k all 
his other debts &, in the next place, he directed 
certain sums to be paid, out of the proceeds, to 
different persons, k gave the residue to C. k 
appointed his wife sole extrix. : — Held : the 
personal estate was exonerated from the debts. 

(2) Testator subscribed for 20 shares of £100 
each in a projected railroad, k paid £5 on each 
share, k covenanted to pay the remainder when 
c^ed on. He bequeathed his personal estate to 
his widow, k devised certain of his real estates 
to a trustee, in trust to sell k pay aU debts due 
from him on mtge., or for the purchase of estates 
which he had contracted for, k ail other just 
debts that should be due from him at his death. 
When he died the shares were at a premium, k 


the payment of debts was chargeable 
on the whole of testator's realty 
proportionately to the respective 
Interests of the parties In the two 
farms . — Re Brown's Estate (1009), 
18 O. L. K. 245 : 13 O W. R. 697.— 
CAN. 

PART IV. SECT. 7, SUB-SECT. 2.— B. 
56421. Whether personal estate ex- 


onerated — Specific hequest of surplus 
of proceeds of sale.} — B. devised her 
freehold estate to trustees, whom she 
appointed exors., in trust to sell 
& dlsoharge her funeral expenses & 
debts; she ordered sums to be paid 
to different persons Sc gave legacies 
to be paid out of the money arising 
from the sale of her lands. Sc the 
purohase-money remaining alter pay- 


ing the le«»cies she disposed of by 
will. B. died possessed of personal 
property ; — Held : there was not 
enough to found a presumption that 
testatrix intended to exonerate the 
personal estate. — ^M'Clbland v. Shaw 
(1805), 2 Soh. Sc Lei. 638.— IR. 

^ h — — ■ Conditional devise.}— Tes 
tator by his will gave a farm Sc 
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no further instalment on them had been called 
for. Two years afterwards, the Act for making 
the railroad passed : — Held : testator’s personal 
estate, being exonerated from his debts, his widow 
was entitled to have the unpaid instalinents paid 
out of the real estates. — B lount v. Hipkins 
( 1834), 7 Sim. 43 ; 4 L. J. Oh. 13 ; 68 B. R. 763. 
Annotationa .—As to (1) Betd. OoUia v. Robins (1847), 1 

De Q. & 8m. 181. As to (2) Distd. Jaoques v. Chambers 

Q846), 2 OoU. 435. FoUd. Wright v. Warren (1851), 4 

De G. Sc Sm. 367. Consd. Armstrong v. Burnet (1855), 

20 Bear. 424 ; Be Box (1863), 1 Blem. Sc M. 552. Bm. 

FltzwilUams v. Kelly (1852), 10 Hare, 266 ; Day v. Day 

(I860), 1 Drew. Sc Sm. 201 ; Be Hargreaves, Dicks v. 

Haie a890), 44 Ch. D. 236. 

5648. •] — Lands are devised to 

trustees to sell, & out of the money arising by the 
sale, among other sums, to pay to his heir-at- 
law £100, & no disposition is made by testator 
of the surplus of his estate, & land shall not be 
turned into personal estate, nor more sold than is 
necessary to pay the legacies, & the heir shall have 
the surplus. — Randall v. Bookey (1701), Free. 
Ch. 162 ; 2 Vem. 425 ; 24 E. R. 78. 

Annotations : — ^Befd. Pawlett v. Morley (1702), Freem. Cb. 

263 : Farrington v. Knightly (1721), 1 P. Wms. 544 ; 

Hill V. London (Bp.) (1738), 1 Atk. 618 ; Bagshaw v. 

Spencer (1748), 1 Ves. Sen. 142. 

5649. Specific bequest of personal estate.] — 

Bowbrsby V. Bowyer (1720), 2 Eq. Cas. Abr. 
461 ; 22 E. R. 393. 

5650. .] — The personal estate under 

B.’s will passed as a specific legacy to the extrixes., 
& shall not be applied in exoneration of the real 
estate. — Walker v. Jackson (1743), 2 Atk. 624 ; 
1 Wils. 24 ; Bunb. 302 n. ; 26 E. R. 772, L. C. 
Annotations: — Gonsd. Ancaster v. Mayer (1785), 1 Bro. 

C, C. 454 : Burton v. Knowlton (1796), 3 Ves. 107 ;. 

Bootle V. Blundell (1815), 19 Yes. 494. Hentd. K. v. 

Edwards (1853), 9 Exch. 32. 

5651. .] — Testator devised a part of 

his real estate to trustees in trust, to sell &> pay 
certain debts mentioned in a schedule, & then 
devised all his personal estate to his wife, “ fully 
& clearly exonerated from all the debts in the 
schedule specified ; ” & he settled the residue of 
his real estate on his wife & child in manner 
therein mentioned. The trust estate not being 
sufficient to pay the scheduled debts, the settled 
estates must be applied in exoneration of the per- 
sonal estate. — ^Morrow v. Bush (1785), 1 Cox, 
Eq. Cas. 185 ; 29 E. R. 1120, L. C. 

Annotation : — ^FoUd. Young v. Young (1859), 26 Bear. 522. 


5652. .] — ^Bequest to E. & M. “ of all 

& singular his plate, linen, china, household goods, 
& furniture & effects that he should die possessed 
of ; ” & a devise in trust of a real estate, & out of 
the moneys to arise from the sale thereof, to pay 
fimeral expenses, money due on mtge., Sc all other 
debts. Sc the residue amongst the testator’s 
children : — Held : the word “ effects,” coupled 
with the context, operated as a specific bequest 
of the personal estate, Sc .the same was not liable 
to the payment of debts. — ^Michell v. Michell 


(1820), 6 Madd. 69 ; 66 E. R. 821. 
Annotations : — Price v. Price (1835 
Gilbertson v. (iUbertson (1865), 34 Bei 
Riley (1871), L. R. 12 Eq. 175. M( 


(1847), 1 De G. &: Sm. 131. Mentd* Parker v. Marohant 
(1842), lY.ScO. Ch. Oas. 290. 


5653. “ Discharged from payment of 

debts. — Testator bequeathed his personal estate 
to his ^6, ” discharged from the payment of his 
debts.” He then devised his real estate in H. in 


trust to sell Sc pay ” all his just debts, funeral Sc 


testamentary expenses ” in exoneration of his per- 
sonal estate. Sc he devised his real estate in N., 
without any expressed trust, for payment of his 
debts. The produce of the H. estates being 
insufficient to pay the debts : — Held : the N. 
estates were next liable to pay them in exonera- 
tion of the personal estate. — ^Youno v. Young 
(1859), 26 Beav. 522 ; 53 E. R. 1000. 

5654. .] — ^Personal estate held exone- 

rated from the payment of ** funeral Sc testamen- 
tary expenses Sc debts.” 

Testator bequeathed his leasehold Sc personal 

g roperty except plate to his wife absolutely, Sc 
e devised his reed estate in trust to sell Sc out of 
the produce to pay ” his funeral Sc testamentary 
expenses Sc debts,” Sc to invest ” the residue ” 4r. 
pay the income to his wife for life, with remainders^ 
over : — Held : the ” funeral & testamentary 
expenses Sc debts ” were primarily payable out of 
the produce of the real estate.-^iLBBRTBON v. 
Gilbertson (1865), 34 Beav. 354 ; 6 New Rep. 
78 ; 12 L. T. 816 ; 13 W. R. 765 ; 55 E. R. 671. 
Annotations : — ^Apld. Powell v. Riley (1871), L. R. 12 Eq. 
175. Mentd. Harloo v. Harloe (1875), L. R. 20 Eq. 471. 

Compare No. 5684, post. 

5655. .] — Personal estate is the first Sc 

immediate fund for the payment of debts ; Sc 
therefore, though a man devises part of his real 
estate in trust to be sold. Sc the money applied 
in payment of his debts, legacies, etc.. Sc gives the 
residue of his personal estate, not specifically 
bequeathed, to his nephew ; yet the personal 
estate shall be first applied in payment of the 
debts, in case of the trust estate, which is not to 
be sold unless the other fund proves deficient. — 
Nokb V. Darby (1727), 1 Bro. Pari. Cas. 606; 
2 Eq. Cas. Abr. 500 ; 1 E. R. 720, H. L. 

5656 . Absence of negative words.] — ^Free- 

hold estate devised to be sold for payment of debts, 
yet the personal shall be first applied, there being 
no negative words. — ^Fekeyes v. Robertson 
(1731), Bunb. 301 ; 145 E. R. 681. 

Annotation : — ^Dbtd. Ancaster v. Mayer (1785), 1 Bro. C. C. 
454. 

5657. .] — (1) One devises all his real estate 

in trust to pay all his debts ; the bond creditors 
recover part of their debts out of the personal 
estate ; the simple contract debts shall be equally 
paid out of the real estate with the bond debts. 
Sc the bond creditors shall have nothing thereout, 
until the simple contract creditors shall have 
received as much from the same, as shall make 
them equal in payment with the bond creditors. 

(2) On a devise of lands to pay debts, a legatee, 
whether specific or pecuniary, shall be paid out of 
the lands, if the simple contract creditors exhaust 
the personal estate. 

(3) If one owes debts by bond. Sc devises his 
lands to S. in fee Sc leaves a specific legacy Sc dies. 
Sc the bond creditor comes upon the specific legacy 
for payment of his debt ; the specific legatee shall 
not stand in the place of the bond creditor, to 
charge the land. 

(4) One devises all his personal estate to his 
daughter. Sc all his real estate to trustees in trust 
to pay debts, etc., remainder to his daughter in 
tail, remainder over ; the personal estate shall 
in the first place be all applied to pay the debts. — 
Haslewood v. Pope (1734), 3 P. Wms. 322 ; 24 
E. R. 1084, L. C. 

AnfUftations : — As to (3) N.F. Tombs v. Rooh (1846), 2 Coll. 
490. Dbtd. Gervls v. Gervis (1847), 14 Sim. 654. As to 


other property to his son Sc, after other 
devises Sc bequests, declared that his 
said son should pay testator's just 
debts Sc demands against his pro^rty, 
death bed Sc funeral expenses. There 


was a residue of undisposed -of person- 
e>lty:-^Beld: (1) the son took the farm 
on the oondition that he paid all 
testator’s debts Sc testamentary ex- 
penses ; (2) having accepted the 


bequest he was personally liable to 
fulfil the oondition. Sc the undisposed- 
of residue was exonerated from 
liability. — Dutpy v. Duffy, [19201 1 
I. R, 122.— IR. 
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Sect 7, — Order of application of asaeis: Sub-aecU 2, 
B. <fe C. [ah] 

<4) CkMAfd. Burton v. Knowlton (1796), 3 Ves. 107 ; Webb 
». De BeauvoiMn (1863), 11 W. R. 182. IHstd. Re Banks. 
Banks v, Busbridge, [1905] 1 Cb. 547. OtntraUv, Mentd. 
Milboume r. Milboume (1786), 1 Cox, Eq. Cas. 247 ; Judd 
V. Pratt (1806), 13 Ves. 168 ; fiadney t>. Ck>us8inakcr (1806), 
12 Ves. 136 ; Maxwell v. MaxweU (1852), 2 De G. M. & 
O. 705 : Orrell r. Orrell (1871), 6 Ch. App. 302. 

5658. .] — Testator devised all his real estate 

to trustees upon trust to sell a competent part 
thereof, and in the first place, pay & discharge all 
his debts &> legacies ; & in the next place, reimburse 
themselves the costs of the trusts, & after such 
payments settle such parts thereof as should 
remain un^ld in manner therein mentioned. He 
declared his meaning to be, that the whole money 
to be raised by such sale should be deemed & taken 
tocbe part of his personal estate. He gave all the 
r^due of his personal estate, of what nature & 
kind soever, after payment of his debts, etc., to 
A. The personal estate under these directions 
must be applied in the first place in or towards 
payment of the debts & legacies. — I nchiquin 
( 1745), 1 Cox, Eq. Cas. 1 ; Amb. 
o3 ; 29 E. R. 1034 ; aiib nom. Inchiquin (Lord) 
V. O'Brien, 1 Wils. 82 ; atib nom. O’Brien v. 
Inchiquin, Ridg. temp. H, 230, L. C. 

AT^tatuma .^—Ooxisd. Bootle v. BlundeU (1815), 1 Mer. 193 : 

^ I ©. Robins 

1 Habergham ©. Vincent 

' Burton v. Knowlton (1796), 3 
Ves. 107 ; De Zwhy Ferraris & Croker v. Hertford (1843), 
Lowfleld V. Stoneham (1746), 2 
J AttersoU (1826), 1 Russ. 266 ; Re 

Fleetwood, Sidgreaves v. Brewer (1880), 15 Ch. D. 594. 

5659, — — — Devise, in trust, to sell & pay off 
a mtge. ; to raise another sum ; which testator 
gave to his daughters. The personal estate, 
though bequeathed after payment of debts & 
legacies, exempted from the payment of those two 
sums, without express words, upon the plain 
mtention. 

^ S? exonerate the personal estate from testator’s 
debt to mtge., either express words or a plain 
mtention must be found. 

A de^dse to sell for payment of all debts will not 
personal estate. — H ancox v. Abbey 
( 1805), 11 Ves. 170 ; 32 E. R. 1056. 

htougham v. Mason (1813), 1 Ves. & 
S: Va®o ISlJf ©._,Oruttwoll (1838), 3 My. & 

niM Edwards (1844), 4 Hare, 273, 

— Testator gave his real & personal 
^tate to parsons whom ha aXtarwards appointed 
hw axors., in trust, in the first place, to seU an 
Mvowwn, & apply the proceeds in discharge of his 
" legacies, & if they should be insufflcient, 
then to raise the deficiency by sale or mtge. of his 
real estate, & directed his ezors. to retain their 
expenses, it did not expressly declare any trust of 
his personal estate : — Held : the personal estate 
was pmnaiily applicable to the payment of 
testators debts. — Rbooes v. Rudgb (1820). 1 
Sun. 79 ; 5 L.J. O. 8. Cb. 17 ; 67 B. R. 608. 
Ar^Mum, .— Betd. Bowrs v. Bliodes (1862), 31 L. J. Ch. 

* particular fimd “ for 
.* legacies given by my will 
& fomer co^^, is no exoneration of the rest of 
testators estate from its liabilities; nor does it 
c^te any exemption of other parts of the assets 

*’• 

~i Sives real estates to 

tais^, to be ^d & directs the trustees, out of 
place, to pay all her just 
* ^“‘e'al & testamentary expenses, It the 
legacies given by her will, or by any codicU. ^e 


then specifically devises a specific part of her per* 
sonal propertv, & all other the rest, residue 4^ 
remainder of her personal estate ^ effects, to the 
trustees on trust for her three daughters & grand- 
daughters. The will also contains a discretionary 
power to the trustees to TOstpone the sale of the 
real estates, till after the death of the devisees for 
life : Held : this devise of the real estates did not 
create an exoneration of the personal estate from 
the liability to debts. — ^W alker v. Hardwick 
( 1833), 1 My. & K. 396 ; 2 L. J. Oh. 104 ; 39 
B. R. 731. 

5663. .] — Testator, who died in 1823, had 

covenanted in 1815 with trustees of a settlement 
made on the marriage of his son E., that he, his 
heirs, exors., or administrators, would during his 
life, or within three months after his death, pay 
to the trustees £3,000, to be held by them upon the 
trusts of the settlement. Testator, by his will, 
devised his P. estate to trustees for sale for pay- 
ment of his debts, the trustees of that estate being 
also his exors. ; & he devised his D. estate, to which 
he was entitled in remainder expectant on the 
death of P., who died in 1860, to trustees upon trust 
for T. E. for life, with remainders over. In 1863, 
the £3,000 not having been paid, though interest 
thereon had been paid down to 1849 by the exors. 
& tr^tees of the P. estate, the trustees of E.’s 
marriage settlement instituted a suit for the 
purpose of having that sum, with interest, raised 
by sale or mtge. of the D. estate, &; for the appoint- 
ment of a receiver of the rents : — Held : the 
liability of testator’s estate to pay the £3,000, 
although a liability by covenant, dehitum in 
prceaenti aolvendum inftUurot was a “ debt ” within 
3 & 4 Will. & Mar. c. 14 ; (2) the assumed fact 
that testator’s personalty & proceeds of the sale 
of the P. estate were sufficient for payment of his 
debts, did not except the devise of the D. estate 
from the provisions of 3 4 Will. & Mar. c. 14, 

the object & language of that statute being 
different from that of 13 Eliz. c. 6 ; (3) a mtge. of 
the D. estate by T. E., a cestui que trusty was not 
such an alienation as to prevent a specialty 
creditor from availing himself, as, against the 
alienee, of 3 A; 4 Will. & Mar. c. 14, as if an action 
at law be brought under that statute, it must be 
brought against the owner of the legal estate, 
being in this case the trustee, who alone is regarded 
as the devisee by a ct. of law ; (4) although there 
might still be personal assets of testator capable of 
being realised for payment of pltf.’s debt, pltfs. 
had a right to be paid out of the realty specifically 
devised, forty years having already been occupied 
in endeavouring to revise the personalty ; 

(5) although in the administration of testator’s 
estate, funds out of which the specialty debts ought 
to have been paid might have been misapplied, 
the specialty creditors were not thereby disentitled 
to payment out of the estates devised, whatever 
relief the devisees might have against testator’s 
representatives in respect of such misapplication ; 

(6) the fact that one of the trustees of the marriage- 
settlement now represented by pltfs., who was a 
receiver appointed in the lunacy of testator, & 
who continued the receivership after testator’s 
death, did not satisfy the debt due to himaAif & 
his co-trustee out of moneys in his hands as such 
receiver, did not now disentitle pltfs. to relief, a 
receiver being bound to follow the directions of 
the tribunal which appoints him. — Coopb v. 
Cresswell (1866), L. R. 2 Eq. 106 ; 36 L. J. Oh. 
496 ; 14 L. T. 262 ; 14 W. R. 668 ; varied on 
appealy 2 Ch. App. 112, C. A. 

Muto^Investment Oo. 

V. Smart (1875), 10 C3h. App. 567. Ovord. ^Atkinson, 
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ProotOF V. Atkinaon. [1908] S Oh, 807. Bold. Re UytAt, 
BoiriMV. Hr»tt(1888).S8 0h.]}.e09. OenmiKv, Mmtd. 
Pears v, Laixiff (1871). L. U. 12 Eq. 41 ; Re Hollmgshead, 
HollinirBhead v. WeDster (1888), 87 Ch. D. 651 ; Re 
Eiudand, Steward v, England, [1896] 2 Ch. 100 : Edwards 
V. Walters, [1896] 2 Ch. 157 ; AstbiUT v, Astbuiy, [1898] 
2 Ch. Ill ; Re Chant, Bird v, Qodfrer [1905] 2 dh. 225 : 
Re Laoey, Howard v, Lightfoot, [1907] 1 Ch. 330 ; Bead 
V. Price, [1909] 2 K. B. 724. 


6664. .] — Ee Meebe, KUiFORD v. Blaney, 

No. 5809, pom. 

Direction to marshal in favour of charities.] 

— See Charities, Vol. VIII., p. 302. 

5665. What realty included — ^After acquired 
property.] — If a man devise all his lands for 
payment of debts, after purchase lands, that he 
would decree a sale although there be no precedent 
articles (Lord Nottinoham, O.). — ^Prideux v. 
Gibben (1683), 2 Cas. in Ch. lU ; 22 E. B. 887, 
L. C. 


5666. .1 — Wills construed to charge real 

estate by implication for the benefit of creditors. 
Such implication, however, may be afterwards 
destroys 

I., orders all his debts & fmieral charges to be 
honourably paid, after his decease. In a subse- 
quent clause he devises particular premises, 
enumerating them excepting H. & K., all which 
enumerated lands, except H. & B. he devises to 
trustees by & out of the money arising by sale, 
& out of the rents & profits thereof in the mean 
time, in the first place to pay & discharge his 
debts, funeral expenses, & all legacies given by 
his will, or by other writing under his hand. He 
afterwards says, that H. & B. shall be in the first 
place for payment of the legacies mentioned in his 
will. 


Though on the first part the ct. might take the 
whole real to be charged with debts, yet as there 
is no express lien on the real by these general 
words, & afterward, he distributes such part of 
his real for debts, &; such for legacies, it is too much 
to lay hold on the general words to say, the whole 
should be charged with payment of debts. It 
can be done only by implication on the general 
words ; which may be explained afterward, & 
that implication destroyed. Consequently pltfs. 
can only have a decree for an account of the 
personal estate in course of administration, So then 
the other parts of the real estate, except H. & B. 
for payment of their debts (Sir John Strange). — 
Thomas v. Britnell (1751), 2 Yes. Sen. 313 ; 28 
E. B. 202. 

AnnoteUions : — Oonsd. Sherratt v, Sherratt (1833), Coop. 
temp, Brough. 35. Apld. Palmer v, Oraves (1837), 
DonneUy. m. Diitd. Prioe v. North (1841), 1 Ph. 85. 
Apld. Re Major, Taylor v. Major, [1914] 1 Oh. 278. Befd. 
Corser v, Cartwright (1873), 8 Ch. App. 971. 


C. Charge of Debts and legacies on Beal Estaie 
generally. 

(a) In General. 

5667. Whether personal estate exonerated.] — 

If land be devised for the payment of debts & 
legacies. So the residue of the personal estate be 
given to the exors. after the debts So legacies paid ; 
the i>ersonal estate shall notwithstanding, as far 
as it will go, be applied to the payment of the 


debts, etc., So the land charged no further than is 
necessary to make m the residue. — ^A non. (1680), 
2 Vent. 349; 86 E. B. 480. 


AnnotaiUme .^Befd. Roper v, Radolifle (1712), 9 Mod. Bep. 
181 ; Twedell v. Twe^ll (1786), Rom. 159. 


5668. .] — ^A. by will gives £20 to B. A makes 

him exor. So ^ves his real estate to 0. paying his 
debts So legacies, So in default of payment within 
such a time, the legatees So creditors to enter So 
to hold till paid, So makes no express disposition 
of the surplus of the personal estate. The personal 
estate sh^ be applied in ease of the real. — ^M ead 
V. Hide (1690), 2 Vem. 120 ; 23 E. B. 687 ; sub 
nom, Gower v. Mead, 2 Eq. Cas. Abr. 369 ; Free. 
Oh. 2. 


AnnotaRon: — ^Befd. Stapleton v, Colvile (1736), Cas. temp, 
Talb. 202. 


5669. .] — A legacy to be paid out of lamj is 

a charge on the real, So not on the personal, estate 
of testator. — ^Anon. (1699), 12 Mod. Rep. 342 ; 
88 E. R. 1367. 


5670. Absence of words exempting per- 

sonal estate.] — ^A. by will charges his real estate 
with the payment of his debts, legacies So funerals ; 
So devised to his wife, whom he made his extrix. 
all his personal estate, not otherwise disposed of. 
Decreed the personal estate to be applied in ease 
of the real ; there being no words in the will to 
exempt the personal estate from the debts, & the 
wife taking the personal estate as extrix. — French 
V . Chichester (1706), 2 Vem. 668 ; 3 Bro. Pari. 
Cas. 16 ; 2 Eq. Cas. Abr. 493 ; 23 E. B. 970. 
Annotations : — ^FoUd. Trott v, Buohanan (1885), 28 Ch. D. 
446. Reid. Lucey v, Bromley (1729), Fitz-Q. 41 ; Staple- 
ton V, Colvile (1736), Cas, temp, Talb. 202 ; Bmmmel v, 
Prothero (1796), 3 vcs. Ill; Re Banks, Banks v. Bus- 
bridge, [1905] 1 Ch. 547. 


5671. .] — Dolman v. Weston, No. 

5626, ante, 

6672. .] — In order to exonerate the 

personal estate from the payment of debts So 
legacies, it is necessary, not merely to charge the 
real estate, but the will must exempt the personal 
estate. — Samwell v. Wake (1782), 1 Bro. C. 0. 
144 ; 2 Dick. 697 ; 28 E. R. 1043, L. 0. 

5673. .] — Personalty, being the primary 

fund for the payment of debts, must be so applied, 
unle&s there be an intention expressed, not only 
to charge the real estate, but also to exonerate 
the personal estate. 

Testator, by a testamentary paper not admitted 
to probate, but held effectual as regards his real 
estate, directed his trustees, to whom he had 
devised his real estate, in the first plaee, out of the 
rents So profits of his said estate, to pay all his 
just debts, funeral So testamentary expenses. So 
all costs, etc. : — Held : this not only charged the 
real, but exonerated the personal estate. — ^Plenty 
V, West (1852), 16 Beav. 173 ; 22 L. J. Ch. 185 ; 
17 Jur. 9 ; 1 W. R. 3 ; 51 E. B. 743. 

5674. .] — Testator devised So be- 

queathed to two trustees aU his real So personal 
estate upon trust, out of the rents, issues So profits, 
dividends, interest So income of all his real and 
personal estate " to raise So pay his widow £1,000 
a year durante viduiiate. So out of the same rents 
So profits, dividends, interest So income, to pay 


PART IV. SECT. 7, SUB-SECT. 2.— 
C. (a). 

m. Exeeuior*a power of saie ,) — 
Testator, with regard to the disposition 
of his residuary estate, used the 
following words : '* As to all the rest, 
residue So remainder of my real So 
I>er8onal estate So elleots whatsoever, 
which shall remain after payment of 
my just debts, funeral So testamentary 
expenses. So the several legacies or 
sums in gross hereinbefore mentioned 


So direoted to be paid, I give, devise 
Sc bequeath same, etc.” : — Held .• these 
words were sufficient to charge the 
residuary real estate with the payment 
of the debts So legacies. So the exor. 
had power to sell. — M cLeod v. Firth 
( 1876), 3 Pug. 463.— CAN. 

6670 i. Whether personal estate ex- 
onerated— Absence of words exemjdinp 
personal esferfe.}— Testator direoted his 
exor. to sell his farm. So out of the 
proceeds to pay certain legacies, So 


his debts, funeral So testamentary 
expenses. The balance of the pro- 
ceeds of the sale he directed to be 
divided equally between two charities. 
There was no disposition of any othei 
property : — Held : there were no 
sufficient grounds tor exempting the 
undisposed of personalty from its 
primary liabUlty for debts. So the debts 
funeral So testamentary expenses were 
primarily payable thereout. — ^Waxjcei 
V, M*Kat, [1917] 1 1. R. 278.— m. 
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Exscutobs and Adionistbators. 


Sect 7 * — Order of appliccUimi of aaaeta : 8%tb^8eet2t 

Cm (6)»] 

( 6 ) Charge j>f Debts on Real Bstatem 

5695. Egression of desire that debts should be 
IMdiL] — If a man by his will deviseth his lands to 
J. & doth desire that the said J. should pay his 
debts, or if it be, the said J. paying his debts, or 
if immediately after the devise of his lands, he 
doth appoint or desire that his debts should be 
paid, or if he useth any expression in the will, 
whereby it appeam that he had any intent to 
charge his lands with his debts, in such ca 4 S 6 his 
lands wdll stand charged. But in the case at 
b^, where testator had, in the beginning of his 
will, said that he desired that all his just debts 
should be paid ; & afterwards in the said will he 
gav^ several legacies, & devised lands ; it was held 
that t^s devisee was not charged with the payment 
of the debts ; for if that should be so, the debts 
of every testator would be charged upon his lands, 
for there are but few wills but have some such 
expression, whereby testator desires his debts to 
be paid.— Anon. (1693), Freem. Ch. 192 ; 22 E. B. 

1154. 

5696. .] — ^Barton i \ WiLCOCKS (1723), 2 

Eq. Cas. Abr. 499 ; 22 E. R. 423. 

6697. Direction for payment of debts.] — One 
by will devises that his debts & legacies should 
be paid in the first place ; & then devises hip 
to his sister for life, remainder to her issue, 
remainder over ; & made the sister extrix. 

Decreed the lands to be charged with the debts. 

— Trott V. Vernon (1715), 2 Vem. 708 ; Free. 

Ch. 430 ; Gilb. Ch. Ill ; 23 E. R. 1066. L. C. 

Opnid. Kightley v, KlghUey (1794), 2 Ves. 

2^8. Befd. Harris v. Ingledew (1730), 3 P. Wms. 91 ; 

I J Sherratt r. Sherratt 

(1833), Coop, temp, Brough. 35. 

5698. AU my worldly estate.*']— A. 

begins his will with disposing of all his worldly 
estate ; & then wills that all his debts be first paid 
& gives his wife a moiety of what is left after his 
debts paid. The real estate is charged with the 
debts. — ^Beachcropt v, Beachcbopt (1715). 2 
Vern. 690 ; 23 E. R. 1047, L. C. ' 

AT^UdioiM : — Befd. Honk v. Hawdsley (1827), 1 Sim. 286. 

Mentd. Grayson e. Atkinson (1752), 1 Wils. 333, 

5699. r~J — ^ begins, as to all 

my wordly estate, my debts being first paid, I 
give, etc. ; the real estate is liable to the debts, 
nothing being devised till the debts are paid. 

(2) If I charge all my lands with payment of 
my debts, & devise part to A. & other part to B., 
etc., the creditors cannot be paid out of the lands 
till the master has certified what the proportion is, 
which each devisee is to contribute: but if the 
master certifies, that the debts will exhaust the 
whole real estate, then the creditors may proceed 
against any one devisee for the whole. — ^Harris v. 

fe“?r2“Tk.®98l"'“- “ • 2 0^ Abr. 

^J^j Boyse v, liossborough (1853), Kay, 71. 

w.vw. .J — xeswiiior aevises, as to an I 

his worldly estate, that his deb ts be paid within a 1 

PART IV. SECT. 7, SUB-SECT. 2.— court (Lord) (1810), 1 Ball. & B. 312. 
C. (b). 

was confined ezoluBf^ei'v tn wmiI ABi-AfA 
bequeathed in trust, is alter devising same i 
members ofhls lam 
or words desiring that all Us 

tJ ^i®»tton In the will be paid as soon™ 

to exempt it. — ALDRmaE r. Walls- his decease : — HeUt 


^ Ibr paymeni of 

debts.]— Testator by his which 
was confined exclusively to real estate, 
alter devising same among the several 
memTOiB ol uls family, concluded bv 
desirix^ that all his i^t debts VhoiSd 
be pUd as soon as convenient alter 
his decease Held ; the debts ol 


year after his decease ; A then devises his real 
estate to trustees for a term in trust for his wife for 
life, remainder to his sons successiYely in tail 
male, & mves several legacies. The vial estate 
is chargeimle with the debts in case the personal 
do not suffice. — ^BI atton v. Nighol (1735), Cas. 
iemprn Talb. 110 ; 26 E. R. 689. 

AruMtaHon Williams v. Ghltty (1797), 8 Yes. 546. 

5701. Whether all debts charged.] — 

(1) Lands charged by will with the payment of 
debts, all the debts contracted by testator during 
his whole life, will be a charge. 

(2) When a first will chafes real estate with 
legacies &, a second giving general pecuniary ones, 
though not executed in form, yet the latter legacies 
will equally be a charge upon the land. — ^Brudb- 
NBLL V. Boughton (1741), 2 Atk, 268; 26 E. R. 
565, L. C. 

Annotations : — As to (2) Apld. Inchlquin r. French (1744), 
Amb. 33. Conid. Habergham v. Vincent (179^, 4 Bro. 
G. O. 353 ; Buokeridge v. Ingram U795), 2 Yes. 652 ; 
Sheddon c. Goodrich (1803). 8 Ves. 4 b 1 ; Looke v. James 
(1843), 11 M. & W.901. Btfd. Ho^r V. Goodwin (1811), 
18 Ves. 156 ; Ferrarls & Croker v. Hertford (1843), 3 Curt. 
468 : Ooverdale c. Lewis (1862), 30 Beav. 409. OenemUy, 
Retd. Mirehouse v. Soaile (1837 ), 2 My. & Cr. 695. Mentd. 
Qoodtitle d. HoUord v. Otway (1790), 1 Bos. & P. 576. 

5702 . Whether customary lands charged.] 

— Under a devise tlmt all testator’s debts ** should 
be first paid & satisfied ** ; — Held : a customary 
estate surrendered in trust for several persons, and 
for the use of such as testator should appoint, was 
subject to testator’s debts ; the first disposition 
running over all. — Godolphin (Earl) v. Penneck 
(1754), 2 Ves. Sen. 271 ; 28 E. R. 176. 

Annotations .— FoUd. Williams v. Ghltty (1797), 3 Ves. 545. 
Conid. Graves v. Graves (1836), 8 Sim. 43. Befd. Price v. 
North (1841), 11 L. J. Ch. 68. 

5703. ; Whether copyholds charged.] — Testa- 

tor directed his debtsdt funeral expenses & tne charge 
of proving his will, to be paid by his exbr. therein- 
after named, & then devised all his copyhold 
lands, etc., to his son, without any words of in- 
heritance, &; appointed him his sole exor. & 
residuary legatee; — Held.- the son took the 
inheritance of the copyhold lands charged with 
testator’s debts, in the event of the personal es^te 
being insufficient. — Doner v. Reynolds (1839), 
4 Jur. 362. ' 

Compare Nos. 6713-5715, post 

5704. .] — Brydgesv. Landen (1788), cited 

3 Ves. p. 550 ; 30 E. R. 1151, L. C. 

Annotojiorw PoUd. PoweU v. Robins (1802), 7 Ves. 209. 

8 Sim. 43. Befd. HonvlU 

5705. .] — Real estates devised, held liable 

to sunple contract debts under a direction in the 
beginning of the will, that debts & funeral expenses 
should be first paid ; that which descended to the 
heir by the failure of the devise, to be first applied. 
— ^Williams v. Chitty, Chitty v, Chitty (1797), 
3 Ves. 645 ; 30 E. R. 1148, L. C. 

Auno(a<igw;-^Md. Wood ^ Ordlsh (1856). 3 Sm. & G. 

126. Befd. BhaUoross v. Finden (1798), 3 Ves. 738 ; 

(1800), 6 Ves. 369 ; Powell v. Robins 
Heavlll V* Whitaker (1827), 5 L. J. 
O. 8. Ch. 158 : Sherratt v, Sherratt (1833), Coop, temp, 
Brough. 35 ; Graves v. Graves (1836), 8 Sun. 43 ; Miie- 
ho^y. Soaile (1837), 2 My. & Or. 695. Mentd. farbuok 

5706. '— .] — Simple contract debts not charged 

), 1 Ball. 8c B. 312. testator were charged generally upon 
his real estate. 

/of payment of Whenever debts are directed to be 
f his will, which paid, they become a primary charge 
Ively to real estate, on the fund, out ol wmoh they are so 
raong the several directed to be paid, unless there is 
lily, oonolnded by something in the wul to oonflne the 


ge^rality ol the oham.— H arding 
Jj^Grady (1841), 1 Dr. £ War. 480.— 
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upon real estate by a will, first devisiag that all his 
debts Sc funeral expenses might be satisfied and 
paid by his exors. : all the real estate being 
specifically devised. — ^PowBtx v. Robins (1802), 7 
Ves. 209 ; 32 B. R. 84. 

Mirehouse Soaife (1837), 2 My. Sc 

Or. 695. Esfd. HennU v. Whitaker (1827), 5 L J. 6. S. 

Oh. 168; Harris v. Watkins (1854), Kay, 438. Kentd. 

Swdorson e. Wharton (1820), 8 Price, 680 ; Price v. 

Oarver (1837), 3 My. SC Or. 157. 

6707. .1 — Demurrer to a bill by creditors 

praying a sale of testator’s real estate to pay 
unsatisfied debts for want of sufficiency of personal 
estate where he had directed his debts to be paid 
by his exors. Sc devised his real estate on the 
ground that it was not a charge on the real estate, 
overr^ed, but without costs or prejudice to the 
question, as being premature ; because the ct. 
would marshal assets Sc therefore the cause must 
necessarily be brought to a hearing to enable the 
ct. to do justice. 

Qu : whether under such a will the real estate 
of testator be charged with his simple contract 
debts ? — Sanderson v. Wharton (1820), 8 Price, 
680; 146E. R. 1334. 


6708. .] — ^Braithwaite v. Britain, No. 

4286, anle. 

6709. .] — Testator began his will by 

directing that all his just debts, funeral & testa- 
mentary expenses, should be fully paid & satisfied. 
He then devised all his real estate to his daughter 
Sc her issue in strict settlement ; Sc after giving one 
specific Sc one pecuniary legacy he gave all the 
residue of his personal estate, after & subject to 
the payment of all his just debts, funeral Sc testa- 
ments^ expenses, Sc the legacies before bequeathed, 
to his daughter ; — Held : the concluding clause 
of the will was not sufficient to rebut the presump- 
tion, arising from the first, of an intention to charge 
the real estate in aid of the personalty with the 
debts. — ^Price v. North (1841), 1 Ph. 85 ; 11 
L. J. Oh. 68 ; 5 Jur. 1147 ; 41 E. R, 563, L. C. 


Annotation : — ^Befd. Be Major, Taylor v. Major, [1914] 1 Oh. 

278. 

6710. .] — A. by his will directed his exors. 

to pay his debts, & made a gift to B., subject to a 
mtge. He devised other estates, which were 
mortgaged, to his five sons, but ordered that neither 
of them should enter into possession until his 
debts were paid. B. died in the lifetime of A., 
before the date of the will, leaving 0. his heir- 
at-law : — Held : the direction to the exors. to 
pay testator’s debts was not a general charge on 
all his real estate ; B.’s heir took subject the 
mtge.. Sc the five sons were liable to contribution 
for the payment of testator’s debts. — ^Wisdbn v. 
WiSDEN (1854), 2 Sm. & G. 396 ; 24 L. T. O. S. 
250; 18 Jur. 1090; 2 W. R. 616; 65 E. R. 
452 ; subsequent proceedings (1859), 5 Jur. N. S. 
455. 

AnnoUUvm Mentd. Be Scott, [1901] 1 K. B. 228. 

5711. Direction to raise fixed sum by mortage 
Sc not by sale.] — (1) Where testator has ^ven 
property of a permanent character, producing a 
permanent income, to persons for life, with 
remainder over, the rule of equity is that, in the 
absence of express declaration by testator, debts 
charged on the property will be held to be charged 
on the corpus Sc not on the income. 

(2) An old-established lunatic asylum, which 
had for many years produced a steady average 
income, held to be a permanent property. 

(3) In construing a will, the direction to raise 
a certain sum for debts by mtge.. Sc not by sale, 
implies an intention to chai'ge that sum on the 
corpus of the estate. Sc leads to the inference that 
testator would have expressly charged the larger 


sums actually required to discharge all his debts 
in the same way. — ^Wastell v. Lesue, Carter v. 
Leslie (1844), 13 L. J. Oh. 205 ; 2 L. T. O. S. 
473; 8 Jur. 367, L. C. 

6712. Direction for sale of most suitable 
property — ^To raise amount of patrimony due to 
testator’s wife.] — Testator by will dated in 1857, 
bequeathed to his wife all sums of money that had 
come to his hands as part of her patrimony for her 
sole use Sc benefit, with the option of leaving it 
invested at 5 per cent, to be paid her quarterly, 
or if she wished to draw it out, then the property 
most suitable for sale to be disposed of to raise the 
amount due to her, being in fact a charge upon the 
property : Sc if she so desired this, as weU as all 
just debts Sc obligations due from him, to be 
discharged as the first act of his exors. : — Held : 
the wife’s patrimony was to be treated as a debt, 
Sc a charge on the specifically devised property as 
well as the rest of the property. — ^Mannox v. 
Greener (1872), L. R. 14 Eq. 456 ; 27 L. T. 408. 
Annotationa : — Reid. Be Betty. Betty v. A.-G. (1899), 80 

L. T. 673. Mentd. Be Coward, Coward v, Larkman 

(1887), 67 L. T. 285 ; Johnson v, Johnson (1887). 35 Ch. D. 

345 ; Re Anderson. HalllRey o. Eirkley. [1920] 1 (3h. 175. 

5718. Whether copyholds charged — Direction to 
raise money for debts out of copyholds — If personal 
Sc real estate Insufficient.] — ^A proviso in the will 
of B. that if his personal estate Sc house Sc lands at 
W. should not pay his debts, then his exors. to 
raise the same out of his copyhold premises. 
The rents not being sufficient to discharge testator’s 
debts, these words will give the trustees a power 
to sell the copyhold lands to satisfy his intention 
of paying his debts. — ^Bateman v. Bateman (1739), 
1 Atk. 421 ; 26 E. R. 268. 

Annotalum Befd. White v. Vltty (1826). 2 Russ. 484. 

6714. Devise of all testator’s real estate — 

Testator only possessing copyholds.] — Devise of 
all testator’s “ real ” Sc personal estate “ subject 
to debts ” affects copyhold lands unsurrendered, 
for the benefit of the creditors, there being no 
freehold lands. If there had been, it would have 
been otherwise. No preference allowed to a 
creditor who became a mtgee. under the devisee 
in trust. — Jtheu. v. Beane (1748), 1 Ves. Sen. 
215 ; 27 E. R. 990 ; sub nom, Ithel v. Bean, 

1 Dick. 132, L. C. 

Annotations : — ^Roid. Andrew v. Wrigley (1792). 1 Bro. C. C. 

125. Mentd. Price v. Jenkins (1876). 4 Ch. D. 483 ; Gale 

V. Gale (1877), 6 Ch. D. 144. 

5715. Testator charging “ all his real ” 

estate — Copyholds surrendered to use of will.] — 

Where testator having both freehold & copyhold 
estates, charges all his real estate with payment 
of his debts, if he has surrendered the copyhold 
to the use of his will, the freehold Sc copyhold shall 
be applied ratably ; but if he has not surrendered 
the copyhold, it sh^ not be applied until the free- 
hold is exhausted. — G rowcock v. Smith (1794), 

2 Cox, Eq. Oas. 397 ; 30 B. R. 183. 

Direction for payment of debts.] — See Nos. 

5702, 5703, ante. 

5716. Whether sum due under trust charg:ed.l — 

The surviving trustee of a money legacy divided 
amongst a number of objects, made his will, 
stating that the whole of the trust fund had been 

applied, except a sum of £ > leaving a blai^, 

Sc declared that if the trust had not been fully 
performed, it should devolve upon A., to whom he 
devised Bia real estate for life, after a limitation 
which failed, with divers remainders over. On the 
question whether this constituted a charge upon 
the real estate : — Held : that it did not ; but a 
bill might have been filed against the son of A., 
who was the next tenant for life of the realty, in 
his character of personal representative of the 
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Bed, 7 , — Order of applieaiion of assets: Svb-sect. 2, 
C. (fe)<fe(c) i.Siu] 

surviving trustee, in respect of the legacy. — 
Hsndersok V. Atkins (1859), 28 L. J. Ch. 918 ; 
33 L. T. O. S. 159 ; 7 W. B. 387. 

(c) Charge of Legacies on Beal Estate, 
i. In General, 


them resTOctively by the will. The legacies by 
the codicu are not charged uTOn the real estate. — 
Bonnkr V, Bonneb (1807), 13 Ves. 379 ; 33 B. B. 
836. 


Annatationa : — ^FoUd. Strong v, Ingram (1833), 6 l._ 

field. Jannoey v, A.-G. (18Wj 3 Gill. 308. 

Henwood t>. Overend (1816). 1 Mer. 83 ; Byne v, Oorrey 
(1834). 2 Or. & M. 603 ; Mirehouse «. Soalfe (1837), 8 My. 
& Or. 695 ; Re Sealy. Tomkins v. Tuoker (1001). 86 L. T. 
451 ; Re Smith, Prada v, Vandroy, [1916] 2 Ch. 368. 


5717 . Direction to apply rents In payment of 
legacies.] — Where testator by his will gives certain 
estates to trustees upon trust to pay the rents & 

until the same shell come to his son T., & then 
gives the estates to his son T. when he attains 
twenty-six ; but in case his son T. should die 
before twenty-six, then he gives pltf. £1,000, & 
^ves all estates given to T. to his son E., T. having 
died before twenty-six : — Held : in case the 
personal estate was deficient, the rents & profits 
of the estates devised in trust for T. should be 
^plied in payment of the £1,000 & interest, until 
T. would have attained the age of twenty-six. — 
Ibgnmongeb V. Lassells (1737), West temp. 
Hard. 143 ; 25 E. R. 864. 

5718 . Legacy charged on personal Sc real estate — 
Liability of reversionary estate.] — Wlien a legacy is 
chargeable on the personal estate as well as the 
real, a reversionary estate shall be liable to satisfy 
such legacy. — ^L loyd v, Williams (1740), Barn. 
Ch. 224 ; 2 Atk. 108 ; 27 E. R. 622. 

Annotations: — ^Mentd. Re Yates, Throckmorton v. Pike 

(1907), 96 L. T, 758 ; Re Walford, Kenyon v, Walford, 
[1912] 1 Ch. 219. 

5719. Direction to pay debts Sc legacies.] — This 
clause beginning a will “ First, I will & direct, that 
aU my legal debts, legacies. Sc funeral expenses 
shall be fully paid,” is not sufficient alone to 
charge legacies on real estates specifically devised, 
for which the intent must be clear. — Kightley v, 
Kightley (1794), 2 Ves. 328 ; 30 E. R. 656. 
Annotations: — (lonsd. Williams v, CJhltty (1797), 3 Ves. 

545. FoUd. Shallcross v. Findcn (1798), 3 Ves. 738. 
Consd. Spong v, Spong (1829), 3 Bli. N. S. 84 ; Sberratt 
V. Sharratt (1833), Coop. temp. Brough. 35. field. 
Keeling v. Brown (1800), 5 Ves. 359 ; Nyssen v. Gretton 
1836), 2 Y. & C. Ex. 222 ; Mirehouse v. Scaife (1837), 
Donnelly, 204. 

5720. Legacy given by codicil not charged on 
real estate — Whether charged by virtue of will.] — 

Brudeneix V, Boughton, No. 5701, a?ite. 

5721. ,] — Trust of a term by will to 

pay the several legacies thereby given Sc also the 
several other legacies thereinafter bequeathed. 
The subsequent part of the will contained a few 
small legacies Sc a codicil, unattested, directed to 
be taken as part of the will, reciting that the 
legacies given by the will to testator’s daughters 
were no^an adequate provision, gave each of them 
a further legacy, in addition to the legacies given 


5722. .] — Testator directed his trustees 

to sell his real Sc personal estate. Sc to apply the 
produce in paying his debts. Sc the legacies therein- 
after given. Testator afterwards gave legacies 
by codicils, one of which was duly attested ; — 
Held : only the legacies in the will were payable 
out of the real estate. — Btrong v, Ingram (1833), 
6 Sim. 197 ; 58 E. R. 567. 

5723. .] — Testator devised a portion 

of his real estate to trustees for sale, Sc directed 
them to apply the proceeds Sc his personal estate 
in payment of the legacies Sc annuities thereby 
bequeathed ; Sc in case the same should bo in- 
sufficient, he charged all his real estate with the 
pa 3 rment thereof. By several unattested codicils, 
he gave further legacies Sc annuities. Sc subse- 
quently he executed a duly attested codicil, 
whereby he varied the appointment of trustees 
Sc exors. : — Held : the legacies & annuities be- 
queathed by the unattested codicils, were not 
charged on the real estate. — Radburn v, Jervis 
(1840), 3 Beav. 450 ; 49 E. R. 177. 

Annotation : — Mentd. Allen v. Maddock (1858), 11 Moo. 

P. C. 0.427. 

5724. Devise of realty — Coupled with implied 
direction to pay debts Sc legacies.] — The words 
“ from Sc after payment of my just debts, funeral 
Sc testamentary expenses. Sc of the several specific 
legacies hereby given & bequeathed,” occurring 
in connection with a devise of real estates, held, 
regard being had to the whole frame of the will, 
to create no charge of the legacies upon the realty. 
—Shehratt V, Shekratt (1833), Coop, temp, 
Brough. 35 ; 47 E. R. 13, L. C. 

5725. Appointment of trustees of inheritance.] — 
Testator, by his will, gives an annuity to his wife 
Sc legacies to children, knowing that his personal 
estate was insufficient to answer these purposes ; 
says nothing about his real estates, but appoints 
certain persons trustees of inheritance for the 
execution of his will. Qu, : whether the trustees 
took any interest in the real estates for the pur- 
poses of this will. — Trent v, Trent (1813), 1 
Dow, 102 ; 3 E. R. 637, H. L. 

5726. Devise of real estate subject to legacy.] — 
Testator gave a legacy to his daughter, Sc all his 
real Sc personal estate to his wife, &, after her 
death, he gave his real estate, subject to the legacy, 
to his son in fee. The wife survived testator, 


PART IV. SECT. 7, SUB-SECT. 2.— 
C. (0) i. 


o. Iniention to charge real estate 
must he manifest.] — Real estate of 
testator is not liable for paymont of 
Ie8:acie8, unless it is manifest that such 
was the testator's intention. — Re 
McKay's Estate (1861), 5 N. S. R. 
(1 Old.) 131.— CAN. 


p. .] — ^Under a deed or will 

whether money is a charge upon land 
is always a question of intention to be 
gathered from the terms of the instru- 
ment. — ^Pratt v, Baloom (1911), 9 
B. L. R. 274 ; 45 N. S. R. 123.— CAN. 

q. Devise of real estate subject 
to lecocy.]— Testator devtsed all his 
estate to his wife for life. Sc after her 
death the teal estate was to he divided 
between one of his sons Sc one of his 
daughters. Several pecuniary bequests 


were made, which were to be paid by 
the son Sc daughter : — Held : tlie land 
was charged with the payment of 
all the legacies which were not personal 
or general chams against the devisees. 
— Robson v. Jabdine (1875), 22 Gr. 
420.— CAN. 

r. .] — Testator devised his 

real estate Sc chattel property to his 
son, subject to the payment of 
legacies. By a codicil ho directed the 
chattel property to be sold, & the 
proceeds divided amongst his children : 
— Held: the legacies were a charge 
on the real estate. — Stewabt v, Dick 
(1884), 10 P. R. 411.— CAN. 

s. Direction to devisees to pay lega- 
cies.] — ^A testator by his will devised 
land to J. 6t directed that J. should 
pay one-half of the sums thereinafter 
bequeathed to each of bis daughters. 


& to D. he devised other land Sc directed 
him also to pay one -half of the bequests 
to the daughtes : — Held: one -half of 
the legacies to the daughters was 
charged upon the land devised to J. — 
Gray v. mcHMOND (1892), 22 O. R. 
256.— CAN. 

t. .] — After certain pecuniary 

legacies & bequests of chattels testa- 
trix provided as follows : " Subject 
to the foregoing I devise & bequeath 
my lands of T. imto J. Sc I direct that 
he shall pay thereout the foregolitf 
logaoies Sc obligations. Sc in case J. 
is not willing to aooept this devise Sc 
bequest I dlreot that all my lands, 
oattle. goods Sc chattels be sold Sc 
that thelegacies, obligations Sc bequests 
be diaohaiged thereout Sc that the 
residue of my costs be paid to O.** 
Testator, at tne date of hie death, was 
possessed of ooztain lands of T. held 
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A afterwards died : — Held : the legacy, with 
interest from the end of a year after testator’s 
death, was raisable out of the real estate, in case 
the personal estate was deficient. — ‘Freeman v. 
Simpson (1838), 6 Sim. 75 ; 2 L. J. Gh. 141 ; 58 
E. B. 623. 

ArmoUaUm : — BeU. MUltown v. Trench (1837), 11 Bli. 
N. S. 1. 


5727. Direction for payment of legacy out of real 
& personal estate — Legatee empowered to enter 
on real estate of which testator should be seised — 
Whether legacy charged on land alienated by testator 
before death.] — ^A., by an indenture, covenanted with 
his rei>uted daughter M. that his heirs, exors. or 
administrators should, within a reasonable time 
after his decease, pay her the sum of £500 by Sc 
out of his real Sc personal estate Sc effects. Sc he 
declared that, if his personal effects should be 
insufficient to discharge the same, it should be 
lawful for M. to enter upon any part of the real 
estate of which he should be seised, Sc retain the 
rents thereof until the sum of £500 was paid ; A., 
however, some years afterwards, conveyed all his 
real estate to his son. Sc the question was, whether 
the estate so conveyed was chained with the £500 
or not, the personal estate being almost nil : — 
Held : the estate conveyed to the son was not 
charged with the £500, & that sum must be paid 
out of the personal estate. Sc if the personal estate 
was insufficient, then out of the real estate, if 
any, of which A. died seised. — ^Watson v. Argilb 
(1857), 30 L. T. O. S. 215, C. A. 

5728. Direction to pay legacy ** out of estate.*^ 
— Testator made no express devise of his real 
estate, but gave a legacy of £600 “ to be paid out 
of his estate,” Sc after giving other legacies, 
directed that his exors. might realise such part of 
his estate as they thought right & in their judgment 
Sc pay the afore named legacies. The personal 
estate was sufficient to pay the legacies : — Held : 
“ estate ” meant personal estate only. — He 
Cameron, Nixon v, Cameron (1884), 26 Oh. D. 
19 ; 53 L. J. Ch. 1139 ; 50 L. T. 339 ; 32 W. B. 
834, C. A. 


ii. Bequest of Legacies coupled with Gift of Residue 
of Beal and Personal Estate, 


5729. Whether realty liable for legacy.] — 

Awbrey V, Middleton (1717), 2 Eq. Cas. Abr. 
497 ; 2 E. B. 422, L. C. 

AwjMtations: — ^Folld. Benoh v. Biles (1819), 4 Madd. 187. 
Distd. Sherratt v, Sherratt (1833), Cioop. temp. Brough. 
35. Apld, Scoley v. Garteledge (1835), 4 L. J. Ch. 85. 
Consd. GreriUe v. Browne (1859), 7 H. L. Cas. 689. Befd. 
Galllmore v. Gill (1854), 2 Sm. &. G. 158. 

5730. Residue devised to heir-at-law.] — 

H. bequeathed several pecuniary legacies, Sc then 
gave all the rest Sc residue of his real Sc personal 
estate to his brother Sc his heirs. The brother was 
testator’s heir at law; — Held: the legacies were 
not charged on the real estate. — Howell v, 
Hayler (1747), 1 Hov. Supp. 342 ; 34 E. B. 
818, L. 0. 


5731. .] — Testator begins his will: As to 

all my worldly estate, I give, devise. Sc bequeath 
as follows : — ^He gives first household furniture to 
his wife ; then he goes on to give, devise Sc be- 
queath particular sums, as legacies to his younger 


children, with maintenance ; Sc concludj^ by 
giving, devising. Sc bequeathing all Sc singular 
his r^ Sc personal estate not therein disposed to 
his son deft. ; the legacies to the children held to 
be a charge on the rem estate, in aid of the personal. 
— Hassel V, Hassel (1776), 2 Dick. 527 ; 21 E. B. 
374. 


AnnotaUanB Pdld. He Bawden, National Piprlnc^ 
of Ezifldcuid V. CiesBwell. Bawden v, CressweU, [1|?41 
693. itefd. Mirebouse v. Soaife (1837), 2 My. Sc Gr. 695. 

5732. .] — Bequest to wife of real Sc personal 

estate for life ; Sc after her decease a gift of various 
legacies. Sc a devise of all the rest, residue & 
remainder of real Sc personal estate, to testator’s 
nephews : — Held : the legacies were a charge on 
the real estate. — ^Bbnch v. Biles (1810), 4 Madd. 
187; 66 E. B. 676. 

Annotationa: — Ck>]i8d. Nyssen v. Ernst (1836), 6 L. fix- 
Eq, 22. Folia. Francis v, demon (1854). Kay, 435 ; 
Wheeler v, Howdl (1857), 3 K. & J. 198. Afld. Gre'^e 
V, Browne (1859). 7 H. L. Cas. 689. Consd. Gainslord t>. 
Dunn (1874), L. R. 17 Bq. 405. Befd. Mirehouse v, Soaile 
(1837), 2 My. Sc Or, 695. 

5733. .] — Testator gave to his exors. in 

separate clauses of bis will, all his real Sc personal 
estate upon the trusts after mentioned ; he then 
gave a life estate in both species of property. Sc 
directed that, after the death of the tenants for 
life, his exors. should invest £1,000 for the benefit 
of his nieces. The personal estate proving 
deficient, the £1,000 was held to be charged on 
the real estate. — ^Scoley v, Cartbledge (1835), 
4 L. J. Ch. 85. 


5734. .] — Testatrix, in the execution of a 

power of appointment, after reciting the power, 
gave her whole estate, real Sc personal, to B. as 
trustee, upon trust, to permit her husband to take 
the rents, issues, Sc profits, etc., for his own use Sc 
benefit for his natural life, subject nevertheless as 
thereinafter mentioned ; Sc upon further trusts 
for children of the marriage ; &: in default of issue, 
she gave, devised, & bequeathed to her husband 
all her estate Sc effects as aforesaid, “ to hold to 
him, his heirs, exors.. Sc assigns for ever, subject 
nevertheless. Sc chargeable with the payment of 
the sum of £100 to each of his six sisters, which I 
do hereby give & bequeath to them accordingly. 
Also I give Sc bequeath unto my godsons J. D. O. Sc 
E. A. B., etc., the sum of £200 each, to be paid to 
them within twelve calendar months next^ after 
my decease ” ; — Held : these latter legacies of 
£200 each, were charges on the real estate, the 
personal estate proving insufficient. — ^Nyssen v. 
Ernst (1836), 6 L. J. Ex. Eq. 22. 

5735 , .] — Real estate, when included in a 

general devise of a residue, is liable to make good 
a deficiency in the personal estate for the payment 
of annuities bequeathed by the will. — ^F arnam v, 
Wiggins (1847), 9 L. T. O. S. 243. 

5730 . .] — Testator gave some pecuniary 

legacies. Sc devised a certain farm Sc lands to his 
wife, for such term Sc at such rent as his brother 
B. should think fit. Sc then gave, de’raed, & 
bequeathed all the rest, residue, & remainder of 
his real Sc personal estate to his son J., Sc appointed 
him exor.: — Held: the residue^ form of the 
devise to the exor. made the legacies a charge upon 
the real estate, notwithstanding that a previous 


under a statutory tenancy. At the 
date of the execution of his will he 
had entered into an agreement for sale 
of other hmds of T. also held under a 
statutory tenancy. Sc after his death 
the sale was completed. Sc the purchase- 
money (a sum of £650) was paid to his 
exors. : — Seld : the debts Sc testa- 
mentary expenses were payable 
pilxniunly out of the undisposed-of 


residuary estate. Sc the legacies were 
primarily payable out of the property 
tequeathed to J. — Quirt v, Condon, 
[1918] 1 1. R. 236.— IR. 

PART IV. SECT. 7, SUB-SECT. 2.— - 
0. (0) U. 

a. Whether reatty liable for Ugaeg 
’--Retatu part of residue.]— Testator 
gave £850 to M. B devised lands at N. 


to W., Sc gave other lands Sc legades 
to other persons. Sc the residue of 
his property to D. N. fell into the 
residuary devise. Sc was the only land 
comprised in such devise : — Held: the 
legacies were charge on N. — ^Mambon 
V, Robb (1884), 1 B. O. R. pt. 2, 49. — 
CAN. 

h. Mixed reeidue,} — Legacies 

directed to he paid out of a mixed 
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interest in reaJ estate was given by the will. — 
Francis v. Olemow (1854), Kay, 435 ; 2 Eq. 
Rep. 426 ; 23 L. J. Ch. 288 ; 23 L. T. O. S. 57 ; 
18 Jut. 223 ; 2 W. R. 308 ; 60 E. R. 184. 
Annolaiim FoUd. Wheeler v. How^l (1857). 3 K. & J. 
198. Apld. Qreville e. Browne (1859), 5 Jur. N. S. 849. 
Diftd. CasUe e. Qillett (1873), L. H. lU Kq. 530. Oonfd. 
Gainsford v. Dunn (1874), L. K. 17 Eq. 405. Fxp. 

M*Dowal (1859), 5 Jur. N. S. 553 ; Wells v. Row (1879), 
48 li. J. Ch. 476. 


5737. .] — Harris v. Watkins, No. 5125, 

ante, 

5738. .] — The principle of the decisions in 

reference to the question whether a charge on real 
^tate is affected by reason of a residuary devise 
is^the same in the case of legacies as in that of 
debts, & is this, that where residuary real & 
personal property is given in one mixed fund, to 
the exor., who is to pay debts & legacies, there 
legacies as well as debts are charged upon the real 
estate. 

Testetor, after bequeathing a legacy, & expressly 
charging part of his real estate with an annuity to 
the legatee, devised &: bequeathed all the rest, 
residue, & remainder of all & singular his real & 
personal estate, subject to his debts, funeral & 
testamentary expenses to trustees, whom he also 
appointed exors., upon certain trusts : — Held : 
the legacy was weU charged upon the real estate. — 
Wheeler v. Howell (1857), 3 K. & J. 198 : 69 
E. R. 1079. 


AnnoUUions : — Folld. GrcviUo t>. Browuo (1859), 7 H. L. 
Cas. 689. Mentd. Smith v. Hill (1878), 9 Ch. P. 143 ; 
He Lloyd, Lloyd v. Lloyd (1902), 87 L. T. 541. 


5739. .] — Testator, by his will, after be- 

queathing certain sums of stock for life, & which 
in certain events he directed should ** fall into his 
lesiduary estate,*’ & also bequeathing legacies to 
chwties & others, which he directed should 
paid out of his personal estate, devised & be- 
queathed bis freehold houses at S., & all & 

singular other the residue & remainder of his 
estate & effects,” to his exors., upon trust to pay 
the income to his daughter M. for life, & after her 
decease, to “ convey, assign, &, pay the same 
residuary estate & effects “ to her children as 
therein mentioned. Testator had no other real 
estate than the houses at S. The personal estate 
was insufficient to pay both the debts &; legacies ; 
— Held : the real estate at S. was part of testator’s 
residuary estate, &, as such, it was subject to the 
payment of the legacies, except the charitable 
legacies, so far as the personalty was insufficient. — 
Thorman V. Hilhouse (1859), 33 L. T. O. S. 142 ; 

5 Jur. N. S, 563 ; 7 W. R. 332. 

5740. .] — If there are general gifts of 

legacies, & then of the rest & residue, real and 
personal, blending the whole in one mass, though 
accompanied by a power to the legatee of the 
residue, “ to dispose of the same in any manner he 
may think proper,” the legacies are a charge on the 
realty. 

Testator gave a legacy, which, if not received, 
was to form ” part of the residue of my property.” 
Then followed a legacy to B. ; but if the legatee 
should die before time for payment, it was to be 
considered ” as part of the residue of my property, 

6 to go & merge in the same.” After some legacies 
his will concluded, ” All the rest, residue, & 
remainder of any property I may die possessed of, 
whether estates, freeholds, etc., bonds, bills, etc.. 


annuities, etc., I devise & bequeath to my son, in 
^e fullest manner 1 can, with liberty to dispose 
of the same in any manner he may think proper.” 
The son was named as one of the exors., but did 
not act as such. The will was proved by the c^her 
exor. The son mortgaged the real estates : — 
Held : the legacy to B. was a charge on the real 
estates. — Gbeville v. Browne (1859), 7 IT. L. 
Oas. 689 ; 34 L. T. O. S. 8 ; 5 Jur. N. S. 849 ; 
7W. R. 673; HE. R. 276. 

AnnoUtHona : — AM* Gyett v, WilUamp (1862), 8 John. Sc H. 
429. Disfcd. Browni^ v. French (1871), 24 L. T. 649. 
FoUd. SkiUer v. HaiBinan (1871), 24 L. T. 745. ApM. 
Gainsford v. Dunn (1874), L. R. 17 Eq. 405 ; Brooke v, 
Hooke (1876), 35 L. T. SOI ; Re BeUls's Trusts (1877), 
5 Ch. D. 504. Folld. Bray r. Stevens (1^9), 12 Ch. D. 
162. Distd. Wells v. Row (1879), 48 L. J. C7h. 476. Ajdd. 
Elliott e. Dearsley (1880), 16 Ch. D. 322 ; Be Bawoton, 
National Provincid Bank of England v. Cresswell, Bawden 
V. Cresswell, [1894] 1 Ch. 693 ; Re Adams 8C Perry's 
Contract, [1899] 1 Ch. 554 ; Re Smith, Smith e. Smith, 
[1899] 1 Ch. 365 ; Re Balls, Trewby v. Balls, [1909] 1 Ch. 
791. Retd. Re Ovey, Broadbent v, Barrow (1882), 46 
L. T. 613 ; Re Stokes, Parsons v. Miller (1892), 67 L. T. 
223 : Re Boards, Knight v. Knight, [1895] 1 Ch. 499 ; 
Re Dyson & Fowke, [1896] 2 Ch. 720 ; Re Grainger, 
Dawson v. Higgins, [1900] 2 Ch. 756 ; Re Tates, Throck- 
morton V. Pike (1907), 96 L. T. 758. Mentd. Re Brooke, 
Brooke v. Brooke, [1894] 1 Ch. 43. 

5741. Real estate acquired after will.] — 

Testator at the time of the date of his will possessed 
only personal estate, but before his death had 
acq\iired considerable real estate. 

Testator gave legacies to certain persons having 
previously bequeathed his whole personal estate 
to the trustees upon trust (infer alia) to convert, 
etc., & pay the legacies : — Held : that the legacies 
were charged on the real estate of testator, with 
certain priorities. — Gyett v. Williams (1862), 
2 John. & H. 429 ; 6 L. T. 279 ; 70 E. R. 1126. 
AnnotaHone : — Contd. Gainsford v. Dunn (1874), L. R. 17 
Eq. 405 ; Bray v. Stevens (1879), 12 Ch D. 162. Retd. 
Re Hardy, Wells v. Berwick (1881), 17 Ch. D. 798. 


5742, ,] — Testator gives all his property by 

description, except his estate in Norway, to trustees 
on trust, to possess themselves of all, pay debts 
the money legacies & incumbrances affecting his 
estate, & also his estate in Norway, with a general 
power to sell his English property. He then gives 
all his said residue, not including his estates in 
Norway, directing payment thereout of various 
money legacies. There is then a gift of the N orway 
estates to his trustees on trust to manage, cut 
timber, pay debts & incumbrances affecting the 
estates, if not extinguished out of the other 
property ; immediately after the payment of his 
debts, & the legacies thereinbefore given, testator 
directs his trustees to divide the rents equally 
among his children & the survivor for life, with a 
devise of the Norway estates to his sons & their 
male issue, with the ultimate remainder to his own 
right heirs : — Held : the money gifts were legacies, 
& were chargeable on the English property in the 
first instance, & if that should be insufficient, then 
on the Norway estates in aid of the English. — 
Hakewill V. White (1863), 8 L. T. 529 ; 11 W. R. 
609. 


5743. ,] — Peacock v. Peacock, No. 6916, 

poet. 

5744. .] — Hensman V. Fryer, No. 4681, 

ante. 

5745. Legacy described as being part of 

personal estate.] — Testator, after directing his 
debts etc. to be paid by his exors. out of his 
personal estate. Sc making a specific bequest, gave 
ail his realty Sc personalty to trustees upon trusts 
for the conversion, getting in. Sc investment of his 


residue are a dtiarge on land. — ^T ouno 
V. Pttrvis (1886), 11 O. R, 697.^AN. 

o. —— Gift of reeidue of eetaU 
eubfeet to payment o/lsflKici6s.]-^eitator 


after devising pecuniary legacies to 
his children provided as follows : 
** I bequeath unto J., all my real R 
the remainder of my personal estate 


after the above legacies are paid *' : — 
Held : the legadea were charge upon 
the real estate. — J obnson v. Denman 
(1889), 18 O. R. 66.— CAN. 
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personalty ; & the testator, by five clauses in his 
will, dire^d his trustees to stand possessed of 
five portions of his real estate, in each case giving 
the speciflo description, & five sums of £1,300, in 
each case describing the sum of money as ** part 
of my personal estate ” upon certain trusts for the 
benefit of his five children their issue ; & as to 
all the residue of his realty & personalty not therein- 
before specifically or otherwise disposed of, upon 
trust, to release, assign, pay, &; transfer the same 
to his children : — Held : the rule in Oreville v. 
Broum^ No, 6740, ante, did not apply, & the five 
legacies were not charged upon the residuary 
realty. — Browning v. French (1871), 24 L.T.649. 

5746. Previous interest in realty given.] — 

Testatrix after giving some pecuniary legacies, 
devised & bequeathed all her real leasehold 
estates to trustees upon trust to pay the rents 
& profits of her freehold house at G., specifically 
describing it, to A. for life, with remainder to his 
children in equal shares, A as to all the residue of 
her real & personal estate testatrix directed her 
trustees to pay the rents A income thereof to B. 
for life with remainder to his children in equal 
shares. The personal estate proved insufficient 
for the payment of the legacies ; — Held : the 
legacies were a charge on the residuary real estate, 
notwithstanding that a previous interest in real 
estate was given by the will. — Skiller v. Haisman 
(1871), 24 L. T. 745 ; 19 W. R. 693. 

5747. .] — Testator, after giving certain 

pecuniary legacies, devised as follows : ** As to 
all my messuages, farms, A; lands at N., consisting 
of about 180 acres, my stock, crops, implements 
of husbandry, moneys, securities for money, & all 
the residue of my estate & effects, real & personal, 
I bequeath & devise the same imto my said wife 
to hold unto my said wife until my youngest 
child shall attain twenty-one years,” with limita- 
tions over in favour of the children : — HeW : 
the pecimiary legacies were not charged on the 
farm at N., or on the residuary real estate. — 
Castle v, Gillett (1873), L. R. 16 Eq, 530. 
Annotation : — Ck>iisd. Bray v, Stevens (1879), 12 Ch. D. 162. 

5748. Property over which testator has 

power of appointment.] — The doctrine of Greville 
V. Browne, viz., that a gift of legacies, followed by a 
gift of the residue of the real & personal estate, 
charges the legacies on the residuary real estate, 
is applicable to a gift of legacies followed by a 
gift of the residue of all the property of testator, 
& over which testator has a power of appointment, 
though the power be special & non-exclusive ; 
Sl in such a case the legacies are charged on property 
subject to a power of appointment. — Uainspord v, 
Dunn (1874), L. R. 17 Eq. 405 ; 43 L. J, Ch. 403 ; 
30L. T. 283; 22 W. R. 490. 

Annotations : — Consd. Be Bawden, National Provincial 

Bank of England v, Cresswell, Bawden v, Cresswell, ri894] 

1 Ch. 693. Bald. Re Boards, Knight v. Knight, [1895] 

1 Oh. 499. Mentd. Blann v. Bell (1877), 7 Ch. D. 382. 

5749. Direction for payment of debts & 

legacies by executors.] — The rule that legacies 
followed by a gift of real Sc personal residue in 
one mass are charged on the real estate applies 
although preceded by a direction that the debts 
Sc legacies shall be paid by the exora. Testatrix 
by her will directed her debts & funeral Sc testa- 
mentary expenses. Sc the legacies thereby be- 
queathed, to be paid by her exors. thereinafter 
named, Sc after bequeathing specific Sc pecuniary 
legacies Sc making a specific devise, she gave the 
residue of her real Sc personal estate to A. A; B. 
won certain trusts, Sc appointed A. Sc C. exors. : — 
HM : the legacies were chared on the residuary 
real estate of testatrix . — Be Brooke, Brooke v. 


Books (1876), 3 Ch. D. 630 ; 45 L. J. Ch. 730 ; 
36 L. T. 301 ; 24 W. R. 959. 

Annotation: — Befd. Be Brooke, Brooke e. Brooke (1893), 

63 L. J. Ch. 159. 

5750. .] — Testator gave pecuniary legacies 

out of his unsettled property. Sc then gave the 
rest Sc residue of his unsettled property ” to A. 
The will contained no devise of trust estates : — 
Held : although by this disposition testator’s 
own real estate was charged with legacies, an estate 
of which he was trustee passed under the residuary 
devise. — Re Brown Sc Sibly’s Contract (1876), 
3 Ch. D. 156 ; 35 L. T. 305 ; 24 W. R. 782. 
Annotations ;>-Dbtd. Re Beilis’s Trusts (1877), 5 C!h. D. 504. 

Mentd. Re Smith’s Estate (1876), 4 Ch. D. 70. 

5751. .] — A testator gave various pecuniary 

legacies Sc all the rest Sc residue of his estate, real 
Sc personal, he gave devised, Sc bequeathed to his 
wife, her heirs, exors., administrators. Sc assigns, 
absolutely : — Held : the legacies were charged on 
the real estate. Sc therefore that the general devise 
did not pass property of which testator was seised 
in fee as trustee. — Re Bellis’s Trusts (1877), 6 
Ch. D. 604 ; 46 L. J. Ch. 353 ; 36 L. T. 644 ; 25 
W. R. 456. 

5752. .] — Testator, having four daughters 

Sc two sons, by his will directed that his just debts 
Sc funeral & testamentary expenses should be paid 
by his exors., thereinafter named. Sc appointed 
W. Sc testator’s son, J., exors. Sc trustees. He 
separately Sc specifically devised Sc bequeathed 
certain properties to his trustees in trust for each 
daughter for life, Sc afterwards for her children, 
& specifically devised one estate to his son, J,, 
for his absolute use Sc benefit. Sc another estate to 
his son, T. B., for his absolute use Sc benefit, A 
devised Sc bequeathed his residuary realty & per- 
sonalty to his trustees in trust for sale & conversion 
Sc to divide the net proceeds among testator’s 
six children as tenants in common : — H eld : neither 
the properties given in trust for the daughters, 
nor those given to the sons were charged with the 
payment of testator’s debts, but the residuary 
estate was charged with the payment thereof by 
force of the word “ residue.” — Be Bailey, Bailey 
V. Bailey (1879), 12 Ch. D. 268 ; 48 L. J. Ch. 628 ; 
41 L. T. 157 ; 27 W. R. 909. 

Annotations: — ^nsd. Be Tanqueray-Willaiime & Landan 

(1882), 20 Ch. D. 465. Reid. Re De Bursh Lawson, De 

Burgrh Lawson v, De Borsh Lawson (1889), 41 Ch. D. 568 ; 

Be Stokes, Parsons v. Miner (1892), 67 L. T. 223. 

5753. .] — Testator directed that all his 

debts Sc funeral & testamentary expenses, not 
mentioning legacies, should be paid out of his 
personal estate. He then gave a number of 
legacies, Sc directed that, if one of the legacies 
should fail, it should fall into his ” residuary 
estate.” He then devised all his freehold Sc 
leasehold hereditaments in the parishes of B., L., 
& R., “ & all the rest, residue. Sc remainder of ” 
his real Sc personal estate, to trustees, upon trust 
to make a weekly payment to his wife during her 
life, Sc subject thereto to invest the residue. Sc 
after his wife’s decease, as to all his freeholds Sc 
all his leaseholds, Sc all the residue Sc remainder 
of his estate Sc effects, to stand possessed thereof 
upon certain trusts. The personal estate, Sc the 
real estate other than the real estate in the parishes 
of B., L., Sc R., were insufficient to pay the legacies : 
— Held : the case was within the rule of Greville v. 
Brovme, No. 5740, avde. Sc the legacies were a 
charge on the real estate in the parishes of B., L., 
Sc R. — ^Bray V. Stevens (1879), 12 Ch. D. 162. 

5754. .] — Testator by will made in 1866, 

after specifically disposing of certain parts of his 
property Sc giving certain real estate to his wife 
during widowhood, gave the rest Sc residue of 
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his real & personal estate to trustees upon trust to 
convert the same into money & thereout pay his 
debts, including debts due on mtge. of the pro- 
perty given to his wife during widowhood, & his 
funeral testamentary expenses, & the costs of 
proving executing his will. He directed his 
trustees to pay the income of the fund to his wife 
during widowhood, after the death or second mar- 
riage he gave as much of the fund as consisted of pure 
personalty to charitable purposes, bequeathed 
the rest of it to his wife. In a subsequent part of 
his will he appointed exors., &, gave a legacy to 
each of them who accepted the trusts. At his 
death part of the residuary real estate was subject 
to mortgages; — Held: (1) the legacies were 
cliiiJiged on the real estate, but only in aid of the 
pei-sonalty, the principle of pro raia pa 3 mient only 
applying to payments which testator had expressly 
diTOcted to be made out of the mixed fund ; (2) the 
will did not indicate any such “ contrary in- 
tention ” as to exclude the mtges. on the residuary 
real estate from the operation of 1 854 Act, & they 
must be paid out of the proceeds of the mortgaged 
estate. — Elliott v. Dearsley (1880), 16 Ch. D. 
322 ; 44 L. T. 198 ; 29 W. R. 494, C. A. 

Annotations : — As toil) FoUd. Re Boards, Eini^rlit v. Knight, 
[1895] 1 Ch. 499. Refd. Re Bawden, National Provincial 
Bank of England v. Cresswell, Bawden v, Cresswell, [1894] 

1 Ch. 693 ; Re Grainger, Dawson v. Higgins, [1900] 

2 Ch. 756 ; Re Balls, Trewby t;. Balls, [1909] 1 Ch. 791. 

5755. Legacy given by codicil.] — The 

principle that where a will contains a gift of 
legacies & residue the legacies are in the event of the 
personal estate proving insufficient for their pay- 
ment to be deemed to be charged upon the real 
estate applies in favour of an additional legacy 
given by a codicil to a legatee named in the 
will. 

Testator, by his will, gave £300 to his wife, & 

“ all the residue of his property, of whatever 
description,” to his sister. By a codicil he left 
to his wife ” the sum of £700 in addition to what 
he had already left by his will.” 

The personal estate proved insufficient for the 
payment of debts & legacies in full : — Held : the 
£700 as well as the £300, was charged on the real 
estate. — Re Hall, Hall v. Hall (1884), 51 L. T. 
80. 

5756. .] — Testator, after directing his exors. 

whom he also appointed trustees to pay his debts 

funeral & testamentary expenses, & giving various 
pecuniary legacies, gave all his personal estate & 
effects, except money or securities for money, to 
R. He gave & devised all the rest, residue, & 
remainder of his estate, both real & personal, to 
his trustees, upon trust thereout, in the first place, 
to pay two specified sums, &, as to the residue 
thereof, or such part or parts thereof as might 
lawfully be appropriated for the purpose, for such 
one or more or any hospital of a charitable nature, 
& in such proportions as they in their uncontrolled 
discretion should think fit. It was held by the 
Ct. of Appeal that the gift to R. was not specific 
but that all the pecuniary legacies were payable 
in full before she could be entitled to anything 
under the bequest to her. The personal estate 
including that bequeathed to R. was insufficient 
for the payment of the legacies, & the real estate 
had to be sold to make good the deficiency. After 
the legacies had been paid there remained a surplus 
of the proceeds of the sale of the real estate : — 
Held : the real estate was charged with the pay- 
ment of the legacies only in aid of the personal 
estate, & R. was not entitled to be recouped pro 


Administratobs. 

tanto out of the sui^lus the loss which she had 
suffered by the application of the personal estate 
bequeathed to her in the payment of legacies. — 
Be OvEY, Broadbent v. Barrow (1885), 81 
Ch. D. 113 ; 65 L. J. Oh. 103 ; 63 L. T. 723 ; 84 
W. R. 100 

5757. •] — The principle of OreviUe v. 

Browne^ No. 5740, onto, whereby under a gift of 
legacies, followed by a gift of residuary real Sc 
personal estate, the legacies are held to be charged 
on the residuary real estate, is not confined to cases 
in which the residuary real & personal estate are 
given together as ” residue ” or ” the rest ” or 
Qic like. 

Testator, after making specific devises Sc 
bequests, bequeathed pecuniary legacies. Sc then 
gave, devised, & bequeathed all the real Sc personal 
estate to which at his death he should be beneficially 
entitled ** Sc not otherwise disposed of ” to his exor. 
absolutely. The personal estate was insufficient 
for the payment in full of the debts &; pecuniary 
legacies: — Held: (1) the principle of Greville v. 
Browne applied, Sc the legacies were charged on the 
residuary real estate; (2) the pecuniary legacies 
were not liable to contribute to the debts, but the 
residuary real estate must contribute to the debts 
ratably with the specific devisees Sc legatees, 
accor(&ig to its full value without deducting the 
amount of the pecuniary legacies . — Re Bawden, 
National Provincial Bank op England v, 
Cresswell, Bawden r. Cresswell, [1894] 1 
Ch. 693 ; 63 L. J. Ch. 412 ; 70 L. T. 526 ; 42 
W. R. 235 ; 8 R. 76. 

Annotation : — ^Refd. Re Margetts, Smitli v. Margetts (1916), 
50 Sol. Jo. 290. 

5758. •] — When testator bequeaths legacies 

Sc then bequeaths the residue of his real Sc personal 
estate, the legacies are charged upon the real estate 
or its proceeds but they are payable primarily out 
of the personalty, unless testator directs that they 
are to be paid out of the mixed fund, in which 
case they are payable ratable out of realty Sc 
personalty . — Re Boards, Knight v. Knight, 
[1895] 1 Ch. 499 ; 64 L. J. Ch. 305 ; 72 L. T. 220 ; 
43 W. R. 472 ; 13 R. 278. 

5759. .] — Be Smith, Smith v. Smith, No. 

5601, ante. 

5760. .] — Testator by liis will dated in 

1868 appointed his wife extrix. thereof. Sc directed 
payment of his debts without saying by whom, Sc, 
after bequeathing certain pecuniary legacies, he 
gave the residue of his real Sc personal estate to two 
other persons upon trust as to his real estate to 
pay to or permit Sc suffer his wife to receive the 
rents Sc profits for her life. Sc after her death upon 
trust to pay to or permit & suffer his niece to receive 
the rents Sc profits for her life for her separate use ; 
Sc after declaring certain trusts with regard to his 
personal estate, he directed his trustees after the 
death of the survivor of his wife & niece to pay two 
pecuniary legacies. Sc after payment thereof to 
stand possessed of his real estate Sc the residue of 
his personal estate upon certain other trusts. 
The trustee asked for a declaration that they had 
power under Law of Property Amendment Act, 
1859 (c. 35), s. 14 to sell the real estate : — Held : 
upon the principle of OreviUe v. Browne, No. 5740, 
ante, there was a charge upon the real estate of 
the debts Sc immediate legacies, Sc also of the two 
future legacies. — Re Adams Sc !^bry’s Contract, 
[1899] 1 Ch. 554 ; 68 L. J. Ch. 259 ; 80 L. T. 149 ; 
47 W. R. 326 ; 43 Sol. Jo. 278. 

5761. .] — Re Balls, Trewby v. Balls, 

No. 4338, ante, 

5762. .]— Re Major, Taylor v. Major, 

No. 6617, ante. 
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iii. Appointment of Devisee as Executor, 

6768. Whether realty liable for legacy.] — ^Beal 
estate decreed to be charged with an annuity 
nven by the will, though no express words to charge 
Ebe land, the exor. being devisee of the land. — 
Eluot V, Hancock (1690), 2 Vem. 143 ; 23 E. R. 
699. 

AnnotaHon Retd. Peaoook v. Peacock (1865), 34 L. J. Oli. 

315. 

5764. .] — S. by will devises his lands to his 

brother who was his heir at law, in fee, gives 
legacies & makes his brother exor., desiring him 
to see his will performed. The real estate is 
charged with the legacies. — Alcock v. Spabhawk 
(1691), 2 Vem, 228; 1 Eq. Cas. Abr. 198; 23 
E. R. 748. 

Armntaiions : — ^Folld. Lypet «. Carter (1750), 1 Ves. Sen. 

499 ; Preston v, Preston (1856), 2 Jur. N. S. 1040. ]^td. . 

Alexander v. Holland (1753), 3 Keny. Ch. 4. Mentd. I 

Portman v. Seymour (1742), 9 Mod. Hep. 280 ; Sberratt 

V. Sberratt (1833), Coop. temp. Brou^rb. 35. 

5765. .J — Quintinb v. Yard (1702), 1 

Eq. Cas. Abr. 74 : 21 E. R. 886. 

Annotation : — ^Hentd. Meux v, Maltby (1818), 2 Swan. 277. 

5766. Promise by executor to pay.] — ^A. 

devises land to his brother & makes him exor. &; 
wills that out of his personal estate &; half a year’s 
rent of his real estate; he should pay his legacies, 
A gives an annuity to his nephew to maintain him 
at college. It being proved that the brother 
promised testator to pay the annuity, otherwise 
he would have charged his real estate therewith ; 
decreed the real estate to be charged with the 
annuity. — Oldham v. Litchfield (1705), 2 Vern. 
506 ; 1 Eq. Cas. Abr. 231 ; Preem. Ch. 285 ; 23 
E. R. 923. 

Annotations: — Mentd. Wbitton e. Bussell (1739), 1 Atk. 

448 ; Beecb c. Kennigate (1748), Amb. 67. 

5767. .] — A. devises £500 apiece to his three 

daughters, at their ages of twenty-one, or marriage, 
to be paid out of his stock, & devises the rents of 
his real estate to his wife, for life, in lieu of dower, 
& for the maintenance of his chUdren, &; towards 
making up their portions ; Sd after his debts & 
legacies paid, devises the lands to his son, who, 
together with his wife, he made exors. The stock 
was but for £100 value ; the wife being dead, & 
the two eldest daughters having had their portions 
paid them : — Held : the lands were liable in the 
hands of the son to the youngest daughter’s portion 
— Tompkins v, Tompkins (1715), Free. Ch. 397 ; 
24 E. R. 178 ; su6 nom, Thompkins v, Thompkins, 
Gilb. Ch. 90. 

5768. .] — Brudenell v. Boughton, No. 

5701, 

5769. .] — Devise of £100 to a daughter, to 

be paid by exor. in a month after death of the 
widow, to whom the real estate was devised for 
life, & afterward to his son, the exor. in fee ; 
appointing two trustees or overseers to see the 

performed. On deficiency of assets, the real 
charged with the £100. — ^Lypet v. Carter (1750), 

1 Ves. Sen. 499 ; 27 E. R. 1166. 

5770. Personal liability of executor.] — 

P. devised real estate to his son B. in fee, & also 
gave to B. the residue of his effects, & directed that 
his son, B., should pay unto his, J.’s, grandson a 
certain sum by instalments. B. paid several 
sums on account of the instalments, & then 
refused to pay any more, on the ground that the 


personal estate was insufficient : — Held : under 
the terms of the will the legacy was charged on 
the real as well as on the personal estate, & B. 
himself was personally liable in case the assets 
should be deficient. — ^ftiBflTON v. Preston (1856), 
2 Jur. N. S. 1040 ; 4 W. R. 455, 

Where personalty wasted .] — See Sub-sect. 

2, 0. (/), poet. 


(d) Extent of CJtarge, 

5771. General rule — Liability of estates pre- 
ceding absolute estate.] — Devise of lands to A. for 
life, remainder to such child or children as should 
be living at bis death, & to their heirs, A. paying 
£40 to B. This is a charge not only on A.’s estate 
for life, but also on the remainder. — Sadd v. 
Carter (1691), Prec. Ch. 27 ; 2 Eq. Oas. Abr. 
370 ; 24 E. R. 15. 

5772. .] — Devise to trustees from* & 

immediately after determination of precedent 
estates, to use of A. in fee, charged & chargeable 
with legacies, to be paid in twelve months : they 
run over all the precedent estates as well as the 
fee. — Carter v. Carter (1748), 1 Ves. Sen. 168 ; 
27 E. R. 961. 

5773. Right to contribution — ^As between tenant 
for life & remainderman.] — Lands charged with 
the payment of legacies were devised a^rwards 
to A. for life, remainder to B. & his heirs : — Held : 
B. should contribute two-thirds towards the pay- 
ment. — ^Peachy v. Colt (1677), Cas. temp. Finch. 
304 ; 23 E. R. 166. 

5774. .] — Testator gave all his real Sn 

personal estate to his wife for life, &; after her 
decease to his son absolutely, chargeable with the 
payment of a legacy of £200 to testator’s daughter, 
within six months after his decease, Sc with the 
payment of testator’s debts & funeral & testa- 
mentary exx>enses. There was no personal estate : 
— Held : the legacy was charged on the life interest 
as well as on the remainder of the real estate, & 
ought, with the arrears of interest for six years, to 
be raised by mtge, of the property, & the re- 
mainderman ought to be recouped out of the rents 
& profits to the full amount of the arrears of 
interest raised out of the estate. — ^Makings v. 
Makings (1860), 1 De G. F. & J. 365 ; 45 E. R, 
396. 


(e) Effect of Charge. 
i. In General, 


6775. Where personalty primary fund — ^Primary 
fund Insufficient.] — Where there is a charge in the 
will of legacies upon real estate, they shall be so 
charged, though fiiey are first directed to be paid 
out of the residue of the personalty, the personal 
fund proving deficient. — ^Minor d. Wicksteed 
(1792), 3 Bro. C. 0. 627 ; 29 E. R. 736, L. C. 
AnnotaHona ^nfd. Sooley v. (3ar^edge (18^), 4 L. J. Ch, 
85. field. Oyett v, Williams (1862 ), 2 John. & H. 429. 
Marshalling .] — See Sect. 7, sub-sect. 


9, post, 

5775 , .] — Devise of freehold estate in lanist 

to sell & apply the money towards payment of the 
legacies ; the residue of the personal estate after 
payment of debts, legacies, etc., upon trust to 
convert all the said residue of his personal estate 
into ready money, to be laid out in freehold pro- 
perty, to be settled. The personal estate leaving 


PART IV. SECT. 7, SUB-SECT. 2.-* 
C. (d). 


d. Not affected by discretion given 
to eaBeoi^«.T~Testator, after a bequest 
of a legacy to pltf., devised to a 
daughter two farms. 8c desired his 
exon, to pay the legacies out of the 
annual produce of the farms, or as 


to them should seem best. The exors. 
renounced 8c no one administered. 
The daughter took possession of the 
whole estate, paid the debts & re- 
ceived the rents of the farms whioU 
she subsoquenUy mortgaged, 8c they 
where sold by the first mtgee.. 8c 
the balance of the purobase money 


was paid into ct.. Sc was olaimed by a 
subsequent mtgee. : — Held : pltf.*a 
legacy was a ohaige upon the annual 
produce of the mrms. 8c was . not 
alleoted by the words. *' or ** as to the 
exors. ** should seem best.** — C al« 
LAOHAK V, HOWBLL (1897), 39 O. Ha 
329.— can. 
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Sect. 1*— Order of application of assets: Sub^sed. 2, 
C.{e)u] 

a residue beyond the charges, the real estate, a 
renting trust for the heir-at-law; A: charged 
with the legacies, not primarily, but only as an 
auxiliary fund to the personal estate. — ^Maugham 
r. Mason (1813), 1 Ves. & B. 410 ; 35 E. R. 169. 
Annotations : — Consd. Spenoer v. Wilson (1873). L. R. 16 Eq. 

501. Bald. Amphlett v. Parke (1831). 2 Russ. & M. 221. 

5777. Bequest of annuities — Right of heir 

or devisee to income of realty.] — Where realty is 
charged in aid with annuities primarily payable 
out of persoi^ty, the person who would, but 
for the annuities, be entitled to the income of the 
realty, must prove that the annuities are properly 
secured before she can call for payment to her of 
the income of the realty. — Re Earle, Tucker v. 
Donne (1923), 131 L. T. 383 ; 68 Sol. Jo. 386. 

5778. On vesting of legacy.] — T. devised all his 
lands to T. dt ,T. & their heirs in trust, that they 
should sell his lands in M. & P., & out of the pur- 
chase money pay his debts, & as to the rest in trust, 
to receive the rents & to make leases for 99 years, 
determinable, etc., d: therewith to pay his debts 
& legacies, then to the use of A., wife of C., for life, 
remainder to the issue male dfc female of her body, 
& makes the trustees exors. ; he likewise gives 
a legacy of £500 to his nephew P., to be paid at 
21, or marriage, who died before 21. Personal 
estate of the value of £700, the lands in M. dt P., 
not sufficient to pay the debts. Bill brought by 
the administrator of P. to have the £500 raised : — 
Held: as the legacy was charged upon the real 
as well as perso^ estate, it could not be raised, 
as the legatee died before the time of payments 
A: the bill should be dismissed. — Prowse v. 
Abingdon (1738), 1 Atk. 482 ; West. temp. Hard. 
312 ; 26 E. R. 306, L. C. 

Annotations Hutchins v, Foy (1740), 2 Com, 716 ; 

NichoUs V, Judson (1742), 2 Atk. 300 ; Pearce v. Loman 

(1796), 3 Yes. 135. 

5779. ;.] — Legacies to be paid at 21 or 

marriage to infants, two of whom did not attain 
21 or marry ; if the personal estate had been 
sufficient, which was not the case, it was contended 
that the legacy would have vested, dt therefore 
it was proposed to throw another legacy on the 
real estate, in order to leave a sufficient personal 
fund. The ct. refused so to do, d^ declared that 
the representatives of deceased legatees were not 
entitled to have their legacies raised out of the 
real estate. — Ord v, Ord (1771), 2 Dick. 439 ; 21 
E. R. 340, L. C. 

5780. .] — Legacy charged upon land, pay- 
able at a certain time ; the legatoe died before 
that time ; but being charged, ^ the estate devised 
subject to that charge, the devisee must take it 
mm onerc^ & the legacy shall be raised. — Clark v. 
Ross (1773), 2 Dick. 629 ; 21 E. R. 375, L. 0. 

5781. On payment of legacy— Enforcement of 
payment — By order for sale— Although legacy 
^ected to be raised out of profits.] — Where money 
is devised to be raised out of the profits of land, dt 
the profits will not raise it in a convenient time, 
the ct. will decree a sale. — ^Heycock r. Heycock 
tl684), 1 Vem. 266 ; 23 B. R. 452. 

5782. By order to cut timber.]- 

Devise of land upon which timber is growing, to 

A. for life, remainder to B« in fee, paying several 
legacies within a limited time, & in default of 
payment the remainder in fee is devised over to C., 
he paying the legacies. Upon a bill brought by 

B. the ct. gave leave to B. to cut down timber for 
the payment of the legacies, though it was opposed 
by the tenant for life, & the devisee over. — 


Glazton V. Claxton (1690), 2 Vem. 152 ; Prec. 
Oh. 15 ; 23 E. R. 705. 

5788. By order for security to be 

given by lien— Mortgage of estate.] — Land was 
devised to the heir-at-law, paying a sum of money 
to B. : — Held : it the heir should sell to a purchaser 
without notice of the will, as he might make a title 
without the will, being heir-at-law, the money 
might be lost ; dfc therefore the money being not 
payable until some years hence, the heir was 
decreed to give security, by mortgaging the estate. 
— ^Anon. (1704), Freem. Ch. 278 ; 22 E. R. 1209. 

5784. Against land extended by 

Crown.] — The ct. will decree payment of legacies 
charged on land though extendea into the Queen’s 
hands. — ^Poole v. A.-G. (1708), Park. 272 ; 146 
E. R. 777. 

57 g 5 . By action against mortgagee — 

Costs of mortgagee.] — ^If the devisee of lands, subject 
to the payment of legacies mortgages them ; upon 
a bill filed by the legatees for the payment of their 
legacies, the mtgee. is not entitled to his costs as 
against the legatees. — Anon. (1825), 3 L. J. 
O. S. Ch. 141. 

.] — See, generally, Sect. 6, sub-sect. 4, 

ante, 

5786. Effect of direction for conversion — On 
surplus — Surplus undisposed of.] — Randall v, 
Bookey, No. 5648, ante. 

5787. .] — Testator directed a sale 

of his estate & a sufficient sum to be laid out in 
the funds to produce annuities for his nieces, & 
he gave his residue to his wife for life : — Held : the 
surplus income after paying the annuities which 
occurred prior to the sale & investment being 
made, was liable to make uj) the fund necessary 
to produce the annuities A; it did not belong to 
the widow. — ^Anderson v. Anderson (1863), 
33 Beav. 223 ; 55 E. R. 363. 

5788. Continuation of charge — ^Effect of col- 
lateral security.] — Mattheson v. Hardwicke 
(1789), 2 P. Wms. 665, n. ; 24 E. R. 911. 

5789. & purported release by legatee.] 

— ^A person entitled to a legacy charged upon 
testator’s real estate, received from the exor., 
who was also devisee of the real estate, a pro- 
missory note for the amount of the legacy. The 
legatee subsequently, at the request of the exor., 
& to enable him to borrow money upon the land, 
executed a deed reciting payment of the legacy, 
& purporting to release the exor. & the real 

personal estate of testator from the legacy. 
The legacy remained unpaid, no interest was 
paid upon the legacy, or upon the promissory note, 
for twelve years : — Held : as between the devisee 
& the legatee, the land still remained charged 
with the legacy. — Hornor v. Heath (1856), 
27 L. T. O. S. 330, L. JJ. 

5790. In respect of aiTeiu*s of annuity.] — 

Where a party enters into a voluntary covenant 
to pay an annuity, his real estates will be charge- 
able in the hands of his devisees, with the arrears 
of the annuity although such arrears did not accrue 
till after his death. — ^Jenkins v. Briant (1836), 
6 Sim. 603 ; Donnelly, 101 ; 5 L. J. Ch. 348 ; 58 
E. R. 719. 

Annotations : — Consd. Morse v. Tucker (1846), 5 Ham 79. 
Apld. Coope V, CiesBwell (1866), L. R. 2 Eq. 106. B^. 
Patch V. Shore (1862), 11 W. R. 142. 

5791. Whether specifically devised real estate 
charged — By general charge— On whole of testa- 
tor’s real dc personal estate.] — J. S., by a will pro- 
perly executed, gave a sum of £4,000 to be laid 
out in Govt, or real securities, in trust lor L. the 
wife of S., for her separate use for her life ; re- 
mainder to J. for his life; remainder to the 
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tililldvea of Ii* by S* He then devised certain lands 
ds tenements meolfied to various persons named 
in the wiH# St alter begnaathing several pecuniary 
legadaiL he conoludad thus: It I do hereby 

expeemj ^large Sd mahe liable my real dc personal 
estate to Sc With the payments of the aforesaid 
several le^^Mdes ** : — Held : the l and s specifically 
devised were not liable to the payment of the 
legacies on a deficiency of the personal estate. — 
Spovo e. Spowo (1S29)» 3 Bli. N. S. 84 ; 1 Dow. & 
a. 366 ; 4 B. H. 1271, H. L. 

AnnoMt/om £— jbnad. Kirehoiue v. Scalfe (1837), 2 My. 3t Cr. 
W6. And. OOnron v. Oonron (1858), 7 H. L. Oaf. 168. 
INsid. Jh Bmmerton’fl Batate. Maakell v. Farrington 
(1868), 3 Da Q. J. Sc Sm. 888. _Oqnsd. Mannox a. Greener 
(1878), L. R. 14 Bq. 456. DiftirBank of Ireland v. 
MoOartliy,J[1898] A.0. 181. field. Creed a. deed (1841). 
11 Ol. ft Fin. 491 j Cogswell a. Armstrong (1855), 2 
E. ft J. 287 ; Exp. ii*Dowal (1859), 5 Jar. N. S. 553. 

6792, ,] — Testatrix charged the 

whole of her real Sc personal estate with the pay- 
ment of her debts Sc legacies, includi^ both m 
the same sentence : — Held : the legacies were a 
charge upon real estate specifically devised. — Be 
Bmmerton’s Estate, Maskbll v, Farrington 
(1862), 3 De G. J. Sc Sm. 338 ; 1 New Kep. 37 ; 
7 L. T. 301 ; 8 Jur. N. S. 1198 ; 11 W. K. 127 ; 
46 B. B. 666, L. O. 

AtinoioHon : — ^Arld Mannox a. Greener (1872), L. R. 14 Bq. 
456. 

&798. .] — Where there is a specific 

devise, or a specific les^y in a will, the presumption 
is that it is the intention of testator that the 
devisee or legatee shall have it, as it is given, in 
its integrity Sc without derogation ; Sc a general 
charge subsequently introduced in the will, which 
may in terms be capable of comprehending the 
specific devise or bequest, is not alone insufficient 
to take it away. 

Testator residing in Ireland, who was possessed 
of real Sc personal property, made his will in June, 
1836, by which he devised certain freehold estates 
to trustees for a term of 99 years, to pay an annuity 
to his wife. Sc another annuity to one of his sons 
for life ; the estate after the death of his son to go 
to the sons of that son in tail male. He gave 
other lands, some freehold, some leasehold, to 
other sons. He created annuities Sc gave legacies, 
directed the different properties devised Sc be- 
queathed to fall, in certain events, into his 
residuary estate. Sc at the end of his will directed 
that, ** in case my personalty Sc chattel property 
shall be inadequate to the payment of the pecuniary 
legacies bequeathed by tms my will, the deficiency 
sl^ be paid out of my real Sc freehold estates, ft 
1 hereby charge ft incumber the same with the 
payment thereof.” In a codicil he said, ” I charge 
ft incumber all my estates of every description, 
both real ft persona!, with the following legacies ” ; 
ft he gave to these legatees a power to distrain on 
any part of his estates or projperty of every 
description for the arrears of the interest due on 
the annuities given by the codicil : — Held : the 
legacies were not chazges on the i^ciflca^ devised 
estates. — Oonron v. Oonron (18^58), 7 H. L. Oas. 
168 ; 11 E. B. 67, H. L. 

AnnoktHone lU Bmm6tton*ii Bstate, MMkell v. 

FafTiDgton (1868), 8 De G. J. ft 8m. 338. Jkmid. Mannox 
e. Greener (1878), L. B. 14 Bq. 456. IMstd. Bonk of 
Ireland e. MoOS^, [1898] A. 0. 181. 

5794 . On real estate if personal estate 

lnsillBelent.l — Testator bequeathed pecuniary 
legacies to be charged in the first place upon his 
personalty, ft if the same should ne insufficient 
to be charged upon his real ft personal estates. 
He then specifically devised lands at A. to G. ft 
other at other places, naming them, to F. 
There was no residuary devise. The lands at A. 
J*— voii. aocm. 


ft the lands specifically devised to F. formed the 
whole of testator’s r^ty. The personalty being 

upon the lands .* upon the^trim^o^ 

srauction of the will testator’s intention was that 
the lands at A. should be charged with the legacies 
ft the presumption of law contra was therefore 
rebutted. — ^B ank of Ireland v. MoOabthy, 
[1898] A. 0. 181 ; 67 L. J. P. 0. 13 ; 77 L. T. 777, 
H. li. 

5795. Right of creditors to proceed against 
speetfle devisee — ^Debts* exhausting whole realty.] — 

Harris v. Inglbdbw, No. 5699, ante. 

5796. Charge on rents dc profits — ^Whether de« 
fioiency charged on corpus.] — Testator bequeathed 
several pecuniary legacies, ft directed them all 
to be paid as soon after three years from })is 
decease as the means by his will thereinafter pro- 
vided would allow. He subsequently by his wUl, 
provided those means, ft then added, that in case 
of those means being insufficient, the unx>aid 
legacies should be raised out of the AnnnAl rents 
ft profits of his estates at U. from ft after his 
decease, ft the accumulations thereof. The means 
provided by testator were insufficient for the pay- 
ment of all the legacies : — Held : the deficiency 
was a charge not upon the corpus, but on the 
annual rents ft profits only of the U. estate. — 
Marsh v. Marsh (1856), 26 L. T. O. S. 323 ; 2 
Jut. N. S. 348. 


6797. On debts ft legacies inter se — Whether 
legacies postponed to debts.] — ^Where testator 
charges lands with payment of debts ft legacies, the 
legacies must be postponed to the debts, if the 
charge be not sufficient to satisfy both : but, 
under such a provision for pa 3 nnent of debts, 
equity makes no distinction between specialty 
ft simple contract debts. — ^Hickson v. Witham 
(1676), Freem. K. B. 305 ; Gas. temp. Finch, 
195 ; Freem. Oh. 305 ; 89 E. B. 222 ; sub nom. 
Hixon V. Wytham, 1 Oas. in Oh. 248. 

Annotations: — Odnsd. Go^lingr v. Domey (1687), 1 Vem. 

482. Raid. Foly's CJase (1679), Freem. Ch. 49 ; Anon. 

(1700), 2 Vom. 405. 

5798. .] — Where lands are devised for 

payment of debts ft legacies, the debts ft legacies 
shall be paid pari passu. — Gosling v. Dornby 
(1687), 1 Vem. 482 ; 23 E. B. 607, L. O. 

Annotation : — ^Befd. Lloyd v. WilllainB (1740), 2 Atk. 108. 

5799 . ,] — ^Where lands were devised 

for payment of debts ft legacies, the debts being 
such as had no lien upon the land, as debts by 
simple contract, etc., the debts should have no 
preference ; but iC there be not sufficient to pay 
ail, they shall be paid in proportion. — ^Hs^bbrt 
V. Herbert (1703), Freem. Oh. 270 ; 22 B. B. 


1204. 

5800. .] — Testator devised his estates 

to his eldest son, but chaiged certain of them with 
legacies to his younger children, specifically charg- 
ing one of such legacies amounting to £10,0W 
upon one of his estates, ft another legacy of £20,000 
upon a different estate. He then made other 
devises ft bequests, ft directed that a certain 
house ft his residuary property, should be sold 
in payment of his debte ft in ease of his real estates. 
The legatee of the £10,000 filed a bill to have the 
trusts of the will declared ft executed. Creditors 
were directed to come in, ft the estates spedfloally 
charged with payment of the debts were found not 
sufficient for that purpose. The ct. afterwards 
directed a reference to the master to take an 
account.of the debts, ft that in taking such account 
he shoiild report the order ft priority of such 
debts ft incumbrances, ft narticulariy that he 
should inquire ft report whetSier any ft what smai 

L L 
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remained due to the person entitled to Uie legMy 
of 420,000 Ss the priority thereof. This legacy nad 
been aaidmed to trustees under a marriaTO settle- 
ment, &ey were not parties to the suit, but went 
In with others upon the inference to the master. 
The master made a report of the amount of the 
debts, & found that this legacy was a charge 
affecting this particular estate, but was only next 
in prionty after the payment of the judment Sc 
bond debts of testator : — Held : such finding was 
right. — ^B ouvbrib v. Norbury (1825), 8 01. & Fin. 
247 ; 9 BU. N. S. 611 ; 6 £. B. 1480, H. L. 


ii. Exterd of Exoneration of Peraonal Estate, 

<5801. Insulllelency of real estate.] — ^Where a 
real’ estate is expressly devised for payment of 
debts, the personal estate is exempted, but if the 
real is not sufficient, the personal must be applied. 
— Bicknet. V. Page (1740), 2 Atk. 79 ; 26 B. B. 
448, L. 0. 

5802. .] — Testator gave certain portions 

of his real personal estate to trustees, for pay- 
ment of his debts ; Sc he specifically gave several 
portions of his real Sc personal estate to different 
parties freed from his debts ** : Sc also bequeathed 
his residuary personal estate ** freed from his 
debts.’* One of the devised estates was subject 
to a mtge. The funds primarily applicable being 
insufficient to discharge all the debts : — Held : 
the property which passed under the residuary 
clause was the next fund which ought to be re- 
sorted to for that purpose ; Sc the dbvisee of the 
mortgaged estate was entitled to have the mtge. 
I>aid off out of the residuary estate. — ^Brooke 
(Lord) v, Warwick (Earl) (1849), 1 H. & Tw. 
142 ; 18 L. J. Oh. 137 ; 13 L. T. O. S. 5 ; 18 Jur. 
647 ; 47 E. B. 1860, L. C. 

AnncftaHona : — Mentd. Lane v. Sewdl (1874), 43 L. J. Oh. 

378 ; Re Zouche, Dngdale v. Zonche, [1919] 8 Oh. 178. 

5808. .] — Testator be(jueathed certain 

pecuniary legacies, Sc he gave his leasehold estates 
to his exors., to sell Sc apply the proceeds in part 
payment of the legacies : — Held : the leaseholds 
were to be applied, as far as they would extend, 
in payment of the legacies, Sc the deficiency was to 
be paid out of the general personal estate. — 
Bunting v. Marriott (1854), 19 Beav. 163 ; 52 
E. B. 811. 

Anmototion .'—Mentd. Chandler v. Howell (1876), 4 Ch. D. 

661. 


5804. •] — Testator gave his real Sc personsd 

estate to trustees. Sc directed them to pay the 
income to his wife for life, Sc after her death, to 
sell his real estate, “ Sc out of the money to arise 
therefrom, in the first place,” to pay to A., B. Sc 
C, the following sums, specifying them, & upon 
trust to invest ” the remainder of the money to 
arise from such sale,” Sk stand possessed thereof & 
of ^ personal estate, in trust to pay certain 
annuities. Sc he gave the residue te the pltf. 


BoxniLYf lf.B., having decided that the bequests 
to A., B. dt 0. were MyaUe solely out of the real 
estate JETsld : the legacies were all payable out 
of the proceeds of the real estate Sc the geiiMel 
personal estate not spedfioally bMuea&ed^ — 
Frbam V, DowuNO (18S5), !«. B. 4 Eq. 145, n. i 
20 Beav. 625 ; 52 E. B. 744, L. JJ. 

Annotatfon .—Bald. Hodges s. Grant (1867), L. B. 4 Xq. 140. 


5805. .] — ^Bequest of annuity, followed by a 

declaration that it should be paid by the trusts 
of the will out of the rents of i^ty devised by the 
will : — Held : the annuity was not charged 
exduaivelT on the realty, but the rents bcdog 
insufficient, it was payable out of the personalty. — 
Paget v. Hurst (1863), 9 Jur. N. S. 906. 

5806. Charge of legacies on real estate— -What 
estate charged with debts.] — One seized in fee of 
a real estate. Sc possessed of a personal estate by 
will directed that his legacies be paid out of his 
real estate, Sc devised ms personal estate to his 
children : — Held : his children should have his 
personal estate free from the legacies, but charged 
with the debts. Sc the real estate ozily should be 
charged with the legacies. — Heath v. < Heath 
(1726), 2 P. Wms. 366 ; 2 Bq. Oas. Abr. 376 ; 24 
E. B. 768. 


Annotations ; — IMstd. Davies v. Ashford 
BdU. Ion V. Ashton (1860), 2 L. T. 68 


J1846), 


15 Sim. 42. 


5807. Charge of debts on real estate — Whether 
costs of resisting unfounded claims of creditors 
included.] — ^A. by will devised his real estate to F., 
under the burden of his just debts due at his 
decease, which debts were not to diminish his 
personal estate. F* was also appointed exbr., Sc 
as such paid debts of testator amounting to £6,186, 
but incurred costs amounti^ to £2,791, in defend- 
ing the personal estate against mijust demands of 
creditors : — Held : F. could not charge the sum 
of £2,791 on the real estate, because costs incurred 
in resisting unfoimded claims of debt were not 
comprehended in the description of just debts of 
testator due at his decease. — Lovat v, Fraser 
(1866), L. B. 1 Sc. Sc Div. 24 5 15 L. T. 77, H. L. 

5808. For whose benefit exoneration enures — 
Lapse of exonerated gift.] — Daore v, Patriok- 
SON, No. 5616, ante, 

5809. .] — Testatrix devised her real 

estate to trustees in trust for sale. Sc directed them 
out of the proceeds to pay her fxmeral & testa- 
mentary expenses, debts. Sc legacies. Sc pay the 
residue to a class of persons. She then dir^ted 
her trustees, who were also her exors., to sell her 
leaseholds, Sc if the sale moneys of the real estate 
were insufficient to pay her debts, funeral Sc testa- 
mentary expenses, & legacies, to apply so much of 
the proceeds of the sale of the leas^olds as should 
be sufficient for that purpose, Sc to pay the residue, 
or if no part was requirod for the above purpose 
the whole, of the proceeds to another class of 
persons. She then bequeathed to her trustees 

all my personal estate,” upon trust to call it in 
Sc convert it into money, Sc after payment of the 


PART IV. SECT. 7, BUMSOT. 2.— 
a (•) II. 

•. Where etear initnHon to dktrge 
rtai citale.]— Where there is a general 
direotton to par all debts Sc lei^ee. 
Sc a dear intenfion to throw parnonlar 
debts or legades on the red estate, 
the ot. la bound to efleotuate that 
Intention, Sc to exonerate the rest of 
the property. — v. BodeN 
(Eabl) (1844). 7 I. Eq. B. 940; t 
Jo. Sc hot, 856. — ^IR. 
f. ZMse sMoct to dharae of ddSts 

mem of asefs.]— u. i)e|Dg owner or 
the treebedd lands oS B., suhleot to 


two rentqhanies. Sc being also owner 
of an undivided seventh of the fiee- 
hoM Iw^ of D., whidh share was 
•dWoot to charm. Sc being also 
absolu^r sd^of oertain freeholds In 
A, B gave to his two sons, 

H. 5t B, 4t to the survivor 6c the heirs 
of such survlTor, the townland of B., 

did paying his lawful debts ; or, 

tr ttey did^ot ame to do this, then 
H. to have the MOO per annum nettled 
pa bun at his marriage, 6c B. to have 
^ reateue im paying his debts, as 
be Mnsidersd the ^miteiions were 
worth ^moie ttea m debhi would 
amoimt to. He tartbor^SSSod that 
his ehattela should be disposed el to 


the beet advantage, 6E the amount 

they brought In anould be applied at 

interest for the benefit of his ohildien 

6c towards pavinent ol his debts, ft 

that the Insaraaoeson his lllemJghlgo 

towards payment of hSs debts, or be 

put at Intcmt for the use of his family 

as his exors. might think best: — 
Held; the personal estate was not 
exonerated from payment of teatatorls 
debts. — H enbt «. Hxert (1879), 8 
I.B. Bq. 988.— CR. 

g. Charge of debts on real 
Exotmraitonolreoldueofi 
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BIS 


expenses of sii^ eelUiig in Sb ocmvezelon, to pay 
the psooeedb to tlie ehurchwardens of O. for 
oliadlelile puspoeae. PaH of tlie personal estate 
consisted of a mortgage debt, as to which the 
charitable begnaest failed, So the Crown became 
entitled, there D^xig no next of kin : — Held: there 
was upon the will a sufficient indication of intention 
that the general personal estate should be ex- 
onerated from dAts, funeral & testamentarY 
expenses, Sm legacies out of the real estate; & 
if that was inscfficient, out of the leaseholds, but 
this rig^ to exoneration failed as regarded the 
property which went to the Crown, & there was no 
diswctlon in this respect between the freeholds 
& leasShcdds ; the debts, funeral &; testamentary 
expenses, & legacies, must be apportioned ratably 
b^ween the pure A impure personalty, including 
the leaseholds ; the reid estate & then the lease- 
holds were to be applied in exonerating the pure 
personalty from its proportion of debts^ etc., & 
the charity took the pure personalty, subject to so 
much of that propomon as the freehold & lease- 
hold estates were insufficient to satisfy, & the 
Crown took the impure personalty, other than 
leaseholds, subject to its proportion of debts, etc. — 
JRe Mebke, Alford v. sianey (1885), 31 Oh. D. 
66 ; 66 L. J. Ch. 186 ; 64 L. T. 287 ; 34 W. R. 
109, O. A. 

AnnotaHona 4tsfd. Be H a s ti n gg, Hallettv. Hastings (1886), 

66 L. J. Oh. 278i Be Smith. Smith v. Smith. [1913] 2 

Oh. 216. 

( f ) Effect of Wasting of Personalty. 

6810. Whether legacy charged on realty.] — 
The exor. wastes the fund for yoimger chil^n ; 
this is a devastamt in him, for which he shall be 
accountable ; but the younger children have no 
remedy over out of the real estate, as there was 
a sufficient personalty, or would have been, had 
it not been for the exor.’s wilful neglect. — ^Morgan 
V. Morgan (1736), 2 Eq. Cas. Abr. 7 ; 22 E. B. 
6, H. L. . 

6811. Will charging realty If personalty 

deficient.] — A legacy was charged on testator’s 
personal, & if that i^ould prove deficient, on real 
estate. The personal estate was sufficient at 
testator’s deatn, but was distributed without any 

rovision being made for the leg^y. The legatee 
y her marriage settlement settled a portion of the 
legacy on trusts for herself, her husband & the 
children of the marriage, who should be living at 
the death of the survivor of the husband & '^e. 
Afterwards the wife became entitled to the real 
estate charged by descent, she & her husband 
sold it to different purchasers. A bill, filed by 
her A an infant son, praying to have the legacy 
declared a chcur^ on the real estate & to have the 
money raised, dismissed as against the purchasers. 
— Brynon V. Gollins (1783), Rom. 132, L, C. 

5812. — ^ — .] — ^Where a legacy to an infant, 

with iaterest for maintenance till 21, was charged 
on testator’s real estate, if the personal esSite 
should be inadeauate, the personal estate was 
sufficient for all the purposes of the will at the time 
of testator’s death, out was subsequently wasted 


by testator^s personal representative : — RM : 
the legacy could not, on the Infant attaining 21, 
be made chargeable on the real estate. — ^Riohabb- 
SON V. Morton (1871), L. E. 18 Eq. 128 ; 41 
I/. J. Ch. 8. 

.Aanofaficm Bild. Bank of Ireland v. MM^artky. [18981 
A. 0. 181. 

6818. Executor dc devisae same person.] — 

Testator devised his real estate to trustees for a 
term, in trust to pay debts do legacies, if bis personal 
estate ediould be deficient, subject to the term, 
he gave his real estates, do the residue of his 
personalty, to A., B., do C. absolutely, do named 
them his exors. Tlie ^rsonalty which came to the 
hands of the exors. was more than sufficient to pay 
all the debts do legacies, but was misapproprii^bed 
by them: — Held: the legatees were entitled to 
the benefit of the term in priority to the claimii of 
the creditors of one of the exors., who was detfd. — 
HUMBUS V. Humble (1838), 2 Jur. 696. 

AnnotaUone: — FoUd. Howard v, Challen. Howard v. Robin- 
son (1863), 2 Drew. So Sm. 236. BM. RlohardBon v. 
Morton (1871), L. R. 13 Eq. 123. 

5814. .] — Testator devised a real 

estate to A. for life, in terms which gave him the 
legal estate, do he bequeathed to him his personal 
e^te, subject to some annuities bequeathed to 
pltfs., do ^pointed him an exor. A. wasted the 
assets : — aM : his life estate in the realty was 
not liable to midi:e good the annuities. — ^E gbert 
V. Butter (1856), 21 Beav. 660 ; 52 E. B. 976. 
AnnotaHona : — Apld. Fox v» Bnokley (1876), 3 Gh. D. 508. 
Bald. Be Milnes, Milnes v. Sberwin (1886), 63 L. T. 634. 

5816. .] — Testator devised certain 

real estate for life to one of his exors. do trustees : 
the devisee afterwards committed breaches of 
trust do then filed a petition for liquidation : — 
Held : as against the trustee in the liquidation, 
the life estate of the exor. do trustee being legal, 
could not be taken do applied in replacing losses 
occasioned by the breaches of trust. — Eox v. 
Buckley (1876), 3 Oh. D. 508; 25 W. R. 170, O. A. 
AnnotaHona : — BeU. Be MUnes. MUnes v. Bberwln (1886), 
53 L. T. 634 ; Be Brown, Dixon v. Brown (1886), 82 
C^. D. 597 ; Doering v. Doerinv (1889), 42 Cb. D. 208. 
Mentd. Be Moore, Moore v. Moore (1881), 46 L. T. 466 ; 
Be Weston, Dayies v. Taga^ [1900] 2 Ob. 164. 

5816. .] — Testator gave his real 

estate for a term of 800 years to A., his son, do 
B., a stranger, to secure payment of so much of his 
debts do legacies as his personal estate should 
be insufficient to pay. Subject thereto, he gave 
his residuary real estate to A. G., another son. A. 
do O. were his exors. ; they paid his debts do legacies 
except two legacies of £1,500 each. At testator’s 
deai& his personal estate was sufficient to pay the 
two £1,500 legacies; but the exors. wast^ it, do 
the two legacies of £1,500 were not paid. A. & 
0., B. being dead, made two miges. ; one to persons 
wto knew, or had the means of knowing, that the 
advance was for the personal use of A. do 0., but 
the money was paid into the hands of A. alone, 
the surviving txrustee of the term ; the other mtge. 
was to a person without notice of any improper 
implication of the money, do the deed recited trmy 
t&tt debts were paid, but untruly that the two 


proYlBion : ** F. BbaU pay my debts." 
Tb^ was a residiie ot imduq;»osed-of 
penonalty: — Hdd: F« took on oon- 
Sition that be paid testotoris debts; 
having aooepted the bequest be was 
bound to fullll the condition, So the 
undlsposed-ol xesldue was exonerated 
from UabUlty. — D ufit v. Durmr, 
[1920] 1 1. B. 122,— Ot. 

PART IV. 8B0T. 7. SUB-SBOT. 8.— 




inauMoiemt .] — ^A legacy was ohaxged on 
realty, falling sufflotent personal assets. 
At testatorU death the petsonal assets 
weresufflolent. Owing to a devastavit 
by the exoxs,, the assets became inade- 
quate .* the real estate was 

liable for the legacy . — Be MAasT*B 
1. Oh. R. 866 ; 16 

Mil U. Testator be- 

queathed bis peisonal estate to S. 
& two exors., upon trust to pay 


directed that 11 the personal estate 
should prove InsuiBcient to pay the 
legacies the deficiency should be a 
obarns upon the uropmy devised to 
S. Testator So S. became 

possessed ol the entire estate. OSie 
personal estate was sulllclent to pay 
&e teg^es, but wat mkapprcpriiftea 
by 8., So oertain legacies were left im* 
ptfd:— -Hsid.* altlm^ the persouat 
estate was ocigliially suflloisa^ the 

1 1. R. 261.— IB. 
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8^ 7.~-Of<tor of gpptioflrfion of a^ets : 8^^8ici.2^ 

C.{f)dkia)4b£.^ 

legacies aot paid were provided lor* & the tmste 
satisfied : — Jxeld •* the legacies were cbaiwed on 
the tenn» though testate’s personal estcie was 
sufficient at his death.— H oward v. Ghafsibss, 
Howard e. Bobinson (1863), 2 Drew. & Sm. 236 ; 

2 New Bep, 381 ; 32 L. J. Cb. 686 ; 9 lu T. 243 ; 
9 Jut. N. S. 767 ; 11 W. B. 1057 ; 62 £. B. 612. 

^ Rl<dia*dBon v. Morton (1871), L. R. 

5817. IWhere mixed fund created.] — Tatlock 
V. Jbnkins, No. 5510, ante. 

(g) (Mer Cases, 

5313. Devise of residue of personalty to one not 
made executor.]— Haix v. Brookbr (1711), Qilb. 
Of. J2 ; 25 B. B. 50. 

AnnotaUan Xentd. Walker v. JaOiCBon (1743), 8 Atk. 624. 

5319. Provision for debts out of realty.] — ^H all 
t). Brookbr (1711), Gilb. Oh. 72 ; 25 B. B. 50. 
AimotoHofi.*— BeU. Walker e. Jaokson (1743), 2 Atk. 684. 

5320. .] — ^Brydobs v, Phillips, No. 5632, 

ante, 

5321. Devise of pa^cular land In aid ** of 
personal estate.] — -Devise of particular lands in aid 
of testator’s personal estate, to trustees, for the 
payment of debts, legacies, dt funeral expenses ; 

** all the rest, residue, & remainder of his real Sc 
person^ estate to his wife, her heirs, exors. & 
administrators.” The personal estate is sufficient. 
The lands devised in aid, pass to the wife under 
the residuary clause. So if the personal estate 
had proved deficient in part only, the wife would 
have been entitled to the remainder . — ^odtitle 
d. Hart v. Knot (1774), 1 CJowp. 43 ; 68 B. B. 
958. 

5322. Creation of term for payment.] — Tower 
V, Rous (Lord), No. 5634, ante, 

5323. Direction to sell.] — Towsot v, Bous 
(Lord), No. 5634, ante, 

5324. Devise of rest & residue of realty following 
direction to pay debts & legacies.] — Testator, after 
bequeathing a number of pecuniary legacies to 
different persons, Sc giving a certain field to his 
godson, directed that all his debts Sc the above 
legacies should be paid Sc discharged within six 
months after his decease ; Sc all the rest Sc residue 
of his estate, both real Sc personal, he gave to N. 
^e personal estate proving insufficient to pay the 
debts Sc legacies, upon demurrer to a bill by some 
of the legatees, seeking to charge their legacies 
on the real estate which passed under the residuary 
devise to N. : — Held : (1) there was no equity, in 
favour of pecuniary legatees, to have the assets 
marshalled, so as to throw the debts upon the real 
estate devised to N. ; (2) but both the debts Sc 
legacies were, by the words of the will, effectually 
charged upon that estate. — ^H irehouse v, Soaife 

^ 7 L. J. Ch. 22; 40 B. B. 

805, L. C. 

Farqulianson®. Floyer (1876). 

3 Cb. D. 109. B^j>aterBOD «. Scott (1862). 21 L. J. Oh. 

1; v. Fryer (1867), 3 Ch. App. 420. As 



[1855), 
J. 198 ; 
Banes v . 





1 Hue; Ml; fAui nlnmini UBM), 

3 Bars, 347. 

5325. D^M dB lificlcs dmfsd on real 8c 

personal cstalo— Subscqucnl devise of partlouldr 
real estale to devisee for life— -Dtreetton In wfil fmr 
sale after death of devisee for payment of legacies.] 
— Devise to A., B., 0. of real A personal estate, 

upon trust, to pay debts Sc then the legacies 
bequeathed by any codicil. Sc the residue to A., B., 
Sc O., her exors. By a codicil testatrix devised . 
her F. estate to her sister for life, A, after her 
death, to be sold for the payment of legacies % Sc 
she then bequeathed legacies to a considerable 
amount: — Held: the personal estate was not 
exonerated, so as to make the F. estate primarily 
wplicable to the payment of the legacies. — 
Whibldok V. Spodb (1852), 15 Beav. 537 ; 21 
L. J. Oh. 913 ; 19 L. T. O. S. 240 ; 16 Jur. 281 ; 
51 B. B. 646. 

D. Charge of Debts and Legacies on Spedifio 
Beal Estate, 

5326. Whether personal estate exonerated — 
Insufficiency of real estate^ — If a man gives a 
legacy ; Sc charges it upon filackacre, although this 
be not sufficient to answer the full value of the 
legacy, yet it shall not be charged upon the personal 
estate. 

,I£ a man devises £100 out for a lease for years. 

Sc the lease be determined, yet the legatee shall 
never resort to the personal estate for this legacy. — 
Anon. (1677), Preem. Oh. 22 ; 22 B. B. 1033. 

5827. J — ^Wbbb V, Sutton (1691), Nels. 

175 ; 21 E. R. 819. 

5323. .] — B. W. devised to his second son 

T. W. & his heirs, certain lands, upon condition 
to pay to his grandchildren, the children of the 
said T. W., £90, to be equ^y divided amongst 
them, Sc on default of payment, then that they 
might enter, hold, Sc enjoy the premises. T. W. 
died in testator’s liletime ; the son of the eldest 
son of testator entered on the lands as heir-at-law. 

Sc sold them : — Held : the legacy to the children 
of T. W., testator’s second son, was a continuing 
charge on the lands in the hands of the purchaser. 

Sc they were entitled to be satisfied for the same 
with interest. — ^W tgob v. Wioob (1739), West 
temp. Hard. 077 ; 1 Atk. 382 ; 25 B. R. 1 145, L. 0. 
AnaoteWgiw .— ApM, Re Kirk, Kirk v. Kirk (1882), 21 Oh. D. 
431. BcAd. Cowper v. Mantell (1856), 22 Beav. 223. 

5829. Residuary estate disposed of.] — 

Testator by his will charged his whole estates with 
payment of all his debts, legacies. Sc funeral 
expenses, A, for that purpose, he devised particular 
lands to trustees, in Irust to s^ the same, Sc pay 
his debts, legacies. Sc funeral expenses. Sc he gave 
to his wife all his personal estate whatsoever. Sc 
constituted her sole extrix. The debts exceeded 
the personal estate : — Held : the personal estate 
was exempt. — Kynaston v, Kvnaston (oiroa 
1775), cited, 1 Bro. O. 0. at p. 457, n. ; 28 B. B. 
1244. 

Aimotai^ BiM. Greene e. Greene (1819), 4 Madd. 148: 
Gilbertson v. Gilbertson (1865), 18 L. T. 8i6. 

MSO. .] — ^Testator devised lands to 

B. in fee. Sc reciiang that he had executed a bond 


PART IV. SECT. 7, 8UB-BB0T. 2.— D. 

, estate insiutftetent — 
puts of saeoiOors.)— Under Admiois* 
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for the doe paymeiit e certain annui^, he 
charged t he l aade to deviaedy Jbalao the said B.» his 
helnif ekors* admlaictrators, with the payment 
of that aanniity ; he then gaTO divers pecuniary 
legaoles^ directed the residue of his iiersonal 
eiSate to be divided equally between R. W. : — 
Held : the annuity was primarily a charge upon 
the lands devised, A upon B. personally, in 
exoneration of the personal estate. — ^W blby c. 
BooKOLXFra (1830), 1 Buss. A M. 571 ; 8 L. J. 
O. S. Oh. 142 ; 39 B. B. 219, L. 0. 

.«--dtild. WUliains HcahM (1867), 24 Beav. 

474. 

6881* .] — ^Testator directed the sum 

of £2,000 to be raised out of a certain freehold 
estate, Sd paid in satisfaction of certain specified 
debts, Sd flol such other debts as he should owe at 
his decease; d: he gave the rest, residue d re- 
mainder of his estate 4b effects, real d: personal, 
to his wife, her heirs, etc. : — Held : the £2,000 
was the primary fund for the payment of the 
debts. — O luttbsibuok v. Olutterbuck (1832), 
1 My. d; K. 16 ; 2 L. J. Oh. 113 ; 39 E. B. 687. 
Annotation .^FoUd. Frioe v. Price (1835), 4 L. J. Oh. 243. 

5882. .] — ^Testator gave a legacy of 

£2,000, d he charged it, d; his debts, d; funeral d 
testamentary expenses, on the D. estate. He 
subsequently gave all his personal estate to one for 
life, d directed an inventory to be taken thereof : — 
Held : the D. estate was primarily liable for the 
legacy d debts, etc. — P rice v. Price (1835), 4 
L. J. Oh. 243. 

5888« .] — ^Testator devised his estate 

to a trustee upon certain ruses, d directed him to 
raise, by sale of the timber d other trees growing 
thereon, £1,000, which he bequeathed to pltf. to 
be paid at his age of 24, without interest in the 
meantime ; d, after giving other pecuniaij 
legacies, testator bequeathed the residue of his 
personal estate, subject to the payment of his 
legacies, debts, funei^ d testamentary expenses, 
to certain legatees therein named. On demurrer 
by the exor. to a bill by pltf. to have the legacy 
of £1,000 raised by sale of the timber, d, if the 
same should be msufficient, out of the personal 
estate : — Held : the legacy of £1,000 was not 
charged upon the personal estate. — ^Dicein v. 
Edwards (1844), 4 Hare, 273 ; 67 E. B. 651 ; 
sub nam. Dickins v. Barker, 14 L. J. Oh. 22 ; 4 
L. T. O. S. 193 ; 8 Jur. 1089. 

Annotationa: — Bm. WlUlamB v. Hughes (1857), 24 Bear. 

474 ; Paget v. Hulah (1863), 1 Henu & M. 663. 

5884. Lapse of specific devise.] — 

Testator devised land at M. to his son B. in fee, on 
the express condition that B., his exors. or adminis- 
trators, should, within three months after testator’s 
death, relinquish all claim to a sum of £3,400 due 
to him by testator ; d he devised other land to 
trustees, on trust for sale, d to stand possessed 
of the proceeds of sale, after paymeiit of the 
deficiency, if any, of his residuary personal estate 
to pay his debts as thereinafter mentioned, on 
trust for his wife for her life, with remainder in 
trust for some »andchildren ; d he devised all 
other his real estate not therehibefore (Bsposed of 
to his sons J. d B. in fee, in equal shares ; d, 
after making some epeciflc bequests of personal 
estate, he bequeathed the residue of his personal 
estate to trustees upon trust for conversion, d 
to stand assessed of the proceeds upon trust to 
pay bis d^ts, exc^t the debt of £S,4()0 due to B., 
d two other specined debts, d on trust to retain 
the surplus for the benefit of his eons J. d B. in 


equal shares. But, in case his residuary personal 
estete should be insufficient to pay ids debts, 
except as aforesaid, he directed that the deficiency 
should be paid out of the proceeds of the sale 6t 
the real estate which he had directed to be sold. 
B. died before testator without issue : — Held : 
the condition bound the land at M. notwithstand- 
ing the lapse of the devise, d the debt of £3,400 
must be discharged out of it. — Be Esrk, Kirk 

V. Kirk (1882), 21 Oh. D. 431 ; 47 L. T. 36 ; 31 

W. B. 94, 0. A. 

5885. •] — (1) Testator had mortgaged his 

estate S. By his 7^, he directed his debts, other 
t biLn the mtge., to be paid out of a specffied pcurt 
of his personal estate ; he recited nis inteniion 
of forthwith paying off a great part of the mortgage 
debt, d he dirocted, that the balance of sqch 
mtge. should be paid by sale of timber on* the 
S. estate. He made no bequest of his general 
personal estate : — Held : the mtge. was payable 
first out of the general personal estate ; secondly, 
out of the descended real estate ; d, thirdly, 
out of the timber money. 

(2) Testator gave several life annuities, one of 
which was, expressed in the alternative, either £10 
a year or £5 d a tenement, part of the N. estate, d 
he charged them all on the N. estate : — Held : 
all the annuities were charged exclusively on that 
estate. — ^L omax v. Lomax (1849), 12 Beav. 286 ; 
19 L. J. Oh. 137 ; 14 L. T. O. S. 482 ; 13 Jur. 1064 ; 
60 E. B. 1070. 

Annotations : — As to (1) v, ^*57 ^1?®^ 

22 Bear. 279. As to (2) BMd. Re Tienobard, Trenohard 

V. Trenchard, [1905] 1 Ch., 82. 

5886. .] — Testator, by his will, directed his 

trustees to set apart or purchase a sum of consols 
for a legacy ; d by a codicil he durected that, if 
at his death he had not so much consols, his 
trustees should purchase the deficiency out of the 
rents d profits of his freehold estates ; — Held : 
the general personal estate was thereby exonerated. 
— ^Bessant V, Noble (1856), 26 L. J. Oh. 236 ; 27 
L. T. O. S. 116 ; 4 W. B. 476, L. 0. 

5887 . .]-^. by his will gave pltf. an ammty 

of £200 for the benefit of B. By a codicil he 
appointed one-fourth share of certain real estate, 
part of which was liable to be sold, to B., d 
appointed the same share to pltf. d another, upon 
trust to apply the rents or the money when the 
estate was sold towards the payment of B.’s 
annuity, d on the death of B. he gave her share 
of the real estate over : — Held : the annuity 
charged in the first instance on the income of B. s 
share in the real estate, d then on testator’s 
residuary personal estate in priority to ^be ^rpjw 
of E.’s share. — S kirbow v. Skirrow (1869), 17 

5888. .] — (1) Where testator bequeathed 

annuities d immediately afterwards devised an 
estate, “ subject to the payment of the a^uiues, 
d gave the {annuitants a power of distress s— — 
Held : the personalty was exonerated froin being 
the primary fund for payment of the annuities. 

(2) Ou. : whether the personalty was altogether 
exone^i-PooLB v. I^on (18^3), 42 L. J. Oh. 
348 

Annotation :—As to (1) Retd. Patching v. Barnett (1680), 

49L. J.Cai.665. . „ 

5889. Bffeot of speeifio charge following general 
sjisrge.] — (1 ) Testator began his will by directing 
that all his just debts, funeral d other incidental 
expenses, should bo paid with aU convenient speed 
i^ter hia decease. By a codicil he devised a 


debts to s^lot B, alM so speolllo^ 


growing^ timber on lot C, also so 
spedfloolly devised r— Held .- tbeexoia 
bad no power to sen the timber, d 


even if a power of sale given to 
the exofs. it ooiild.B«£ be eami^ 
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SeeL 7 . — Order of amplioaikm ofoBaeU: Sub^ee^2t 
D,; mOh^eoUt!] 

particolair estate, upon trust, in the first plaee, 
to pay the annuity to his wife, after certain 
payments, to apply the surplus to the discharge 
of his simple contract debts : — Hdd : the real 
estate was not charged with the payment of debts. 

(2) Qtt. .* whether the inti^uctory words, 
without more, would have charged the r^ estate. 
— ^DoucE I?. Tobbikgton (LaDY) (1888), 2Ty[y. & K. 
600 ; 89 E. H. 1078. 

AtmaiaHona: — As to (1) fUDd. Palmer «. Qravee (1887), 
1 Keen, 546. Bstt. Grayes «. GxaTes (1836), 8 Sim. 43 ; 
Plioe e. North (1841), 1 Ph. 85 ; Jonee «. Wllli^ (1844). 

1 OoU. 156 ; Ooieer e« CJarta^ht (1873), 8 C)h.App. 97f 

5840. .] — PAI.HBR V. Graviqs, No. 4067,* 

0/tU6» 

G. by his will directed that all 
his debts, etc., should be paid, & then in the 
residuary clause devised certain s^ciflc pro- 
perties, subject to the payment of d^ts, etc., & 
legacies: — Held: the last charge overruled the 
mtf & the devisee under the last gift was the 
proper person to raise the money to pay the 
debts, etc., & not the exor. — Oorssr v. Cart- 
wright (1876), L. E. 7 H. L. 731 ; 46 L. J. Oh. 
606, S. li. 

AruwtaiUma : — BeU. Ricketts v, Lewis (1882), 46 L. T. 366 ; 
West of England Sc South Wales Dismot Bank v, Mnioh 
(1888), 23 Dh. D. 138; He Venn Sc Fiiise*8 Oontraot, 
[1894] 2 Oh. 101 : Re Henson, Chester v. Henso^ [1908] 

2 356 ; Re Major, Taylor v. M^or, [1914] 1 Gh. 278. 
5842. Charge followed by devise over — Rights 

of devisees.] — (1) Where testator has created a 
particular trust out of particular lands for the 
payment of debts, & subject to the trust devised 
it over, the devisees can take no benefit tiU after 
the whole burden is discharged upon it. 

(2) Assets descended on the heir-at-law must be 
applied to the payment of debts before the lands 
can be charged, which are specifically devised. — 
Powis V. Corbet (1747), 3 Atk. 666 ; 26 B, B. 
1120, L, C. 

AnnotatUms: — Aa to (1) Befd. Re Balls, Trewby «. Balls, 
[1909] 1 Ch. 791. Aa to (2) Coiisd. Donne v. Lewis (1787), 
2 Bro. O. C. 257. Bsfd. Davies v, Topp (1780), 1 Bro. 
C. G. 524 ; Milnes v. Slater (1803), 8 Ves. 295. 

5848. Effect of revocation of so much of devise as 
relates to particular estate.] — Testator devised an 
estate X. & other estate to A. charged with 
annuitiee & an estate Y. & his residuary real & 
personal estate to B. subject to the payment of 
his debts, funeral expenses, dt legacies. He after- 
wards revoked so much of the second devise as 
included Y. & devised it, subject to the same 
annuities, & in the same manner as the estate 
X. : — Heid : the chiunse of debts, etc., on Y. was 
revoked. — ^H avens v, Taylor (1841), 4 Beav, 426 ; 
49 E. R. 408. 

5844. Whether on corpus or incomeO — ^Wastell 
V. Leslie, Carter p. Leslie, No. 5711, ante. 


SiTB-SECT. 8 . — Liability of Beal Estate 

DESCENDED. 

6845. Whether applied before real estate de* 
vised.] — A bill was to have satisfaction out of assets 
descended devised : — Held : if the personal 
were not sufficient, an account should ^ paken of 
amts descended, & if that was deficient, then of the 
devised estate. — P tpt v. Raymond (1734), cited 
in2Atk. at p. 484 ; 26 B. R. 661 ; sub nom. 


Tint v. Raymond, cited in Bldg, ismp* H. at 
p. 815, Xi* 0. 

AnmMUm Oelton e. Haaoock (1745), S Atk.4S7. 

5846. •] — ^A. died indebted by bond, db 

seised in fee of divers lands, part of whioh^he 
devised to J. S. dt other paH he peimitted to 
descend to his heir : — Held : the l ands descended 
were in the first place liable to pay the bonds. — 
Ohapun V. Chaplin (1785), 8 P. wms. 865 ; 24 
B. R. 1103, L. 0. 

AnnotaHon Mentd. Price v. Carver (1887). 3 My. Sc Or. 
157. 

5847. ^.3 — ^Where there is a specific devise 

of lands, the specific legatee shall never contribute 
upon an avercbge with the heir-at-law towards 
satisfaction of creditors while the real assets of 
the heir are sufficient. — ^Palmer v. Maysent 
(1737), as reported in West temp. Hard. 161 ; 1 
Atk. 505 ; 26 B. R. 878, L. C. 

AnnoitaHan : — Mentd. Greene. Pigot (1781), 1 Bro. 0. C. 103. 

5848. .] — ^Powis V. COBBET, No. 6842, 

ante. 

5849. •] — Testator gave all & every part 

of his real & personal property to his exors. d; 
trustees, to be disposed of hy them according to 
the directions contained in his will. He directed 
his exors. & trustees, as soon as possible after his 
death, to pay all his debts, funeral & testamentary 
expenses ; he then gave ^ his personal estate to 
his brother absolutely, & he devised specifically 
various freehold estates, leaving other freehold 
estates undisposed of, which ofescended to his 
heir. The personal estate was insufficient for 
payment of his debts ; — Held : the specifically 
devised estates the descended Estates were 
liable ratably to the payment of debts. — S tead 
V. Hardaker (1873), L. R. 16 Bq. 176 ; 42 
L. J. Ch. 317 ; 21 W. R. 268. 

Annotationa : — ^Apld. Jackson v. Pease (1874), 23 W. R. 43. 
Bxpld. Soott V. Cumberland (1874), L. R. 18 Bq. 578. 

5860. .] — ^Testator devised his freehold 

property at M. & at T. to his two children equally. 
He never had freehold propjsrty at M., but he hs^ 
a share in real estate at R., which adjoined M., 
& in the parish of which M. was situate : — Held : 
the real estate at B. did not pass by the will, but 
descended to the heir-at-law, & such descended 
estate was primarily liable, in the insufficiency 
of the personal estate, to the payment of debts to 
the exclusion of the devised estate at T. — ^Barber 
V. Wood (1877), 4 Ch. D. 885; 46 L. J. Oh. 728; 
30 L. T. 373. 

5851. .] — In equity, in case of a debt by 

special^, the personal assets shall be first applied, 
& if deficient, the heir shall be charged for assets 
descended. — Galton v. Hanoook (174^, 2 Atk. 
427 ; 26 B. R. 668; sub nom. GtoBTON v. Hancx>OK, 
Ridg. temp. H. 801, 310, L. O. 

dfmotaiUnu Da^ v. Topp (1780), 1 

Bro. OjO. 524. Oollfd. Do^e v. Lewis (1787), 2 Bro. Q. O. 
25^ JbyUL Manning v. Spooner (1796), 8 Ves. 114. 
B6lA Powis V. Corbet (1 747), SAtk. 556 ; A.-0. v. Tomkins 
(1754), ^b. 216 ; Anoaster v. Mayer (1785), 1 Bro. a O. 
454 : OomewaU e. Comewall (1841), 12 Sim. 298; 
Goodwin v. Lee (1855), 26 L. T. O. S. 1; West v. 
l^w^y (186^, 16 W. R. 916 ; Gowan v. Broughton 
J-_553JL Soott V. Oumbexland (1874)/Ii. R. 
iO Bq. 578. MMid. Pi^ns e. Freeman (1751), Amb. 115 ; 
OoodUtte d. Holford v. Otway (1796), 1 Bos. Sc P. 576 ; 
Cm V. HoUo^ (1798k 3 Ves. 650 ; Tombs e. Rooh (1846), 
2 Coll. 490 ; Re Stepbe^n^Rz p. Stephenson (1847 k 17 
L. J. 5 ; Re Laeey, Howard v. Lightfoot, [1907] 
1 Cn. 880. 

5868. Lapie of ipeeUle doTba.]— W slujis 

V. Ctemr, Ommr t>. Qhittt, No 6706, ante. 


1. Rpeetlte deeiaee dtreded to pay 


debU df 1egaeUa.y^ee^^ devised 
land to his son. It directed the son to 
pay debts ft lega^*^H«|g; theefieot 
was to charge the paymsnt of both 
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RMtty 4&yflmd ehargad with yay- 
qI Testator deTiaed certain estates, 

sabjeet to n senerai ohsm for payment of debts ; 
be attenraros purchased anotibier estate which 
descended: — Held: this exonerated the devised 
estate if the personal was insufficient to pay the 
debts. — ^D avids v. Topp (1780), 1 Bro. 0. 0. 524 : 
28 R. R. 1277, L. 0. 

AtiawiaHonB Dotme v, lewia (1787), 2 Bro. O. C. 

Mannlns Spooner (1796), 3 Ves. 114. 
0onsd.lSlne8 e. Slater (1803), 8 Vee. 205. Betd. Scott v. 
Oumberiand (1874), L. R. 18 BJq. 578. 


-1— Although generally a 

be appfiod in exoneration 


5854. .]— 

descended estate shall 

of a devised estate, though under a charge for pay- 
ment of debts, yet it shsdl not be so, if the devised 
estate be exprassly pointed out in aid of another 
fund provided for that purpose. — Donne v, 
Lewis (1787), 2 Bro. 0. 0. 257 ; 29 B. R. 142, 
L. O. 

Annoiationa : — Cbnid. Manning v, Spooner (1796), 3 Ves. 
114 ; Harmood v. Oglander (1803), 8 Ves. 106 ; iSuines v. 
Slater (1803), 8 Ves. 295. 

5855 , j — Though a general charge 


of debts upon a devised estate will not prevent 
the previous application of an estate descended, 
yet if the devised estate is selected & appropriated 
to the debts, it is liable before the estate descended : 
but this arrangement does not bind the creditor. 
— ^Manning v. Spooner (1796), 3 Ves. 114 ; 30 

E. B. 923. 

Annotaiiona : — Oonsd. Harmood v, Oglander (1803), 8 Ves. 

106 ; Mllnes v. Slater (1803), 8 Ves. 295. Refd. Soott v. 

Oumberiand (1874), L. B.. 18 Eq. 578. 

5856. .] — In the administration of 

assets, ordinarily, the first fund applicable is the 
persoxial estate, not specifically bequeathed ; then 
land devised or ordered to be sold for payment 
of debts ; not merely charged ; then descended 
estates ; then lands charged with the debts. The 
distincUon is between a mere charge upon the 
real estates & proposing the mode, in which the 
debts are to be paid. — ^H armood v, Oglander 
( 1803), 8 Ves. 106 ; 32 E. R. 293, L, 0. 

AnnotaHona : — Cbnsd. Milnes v. Slater (1803), 8 Ves. 295. 

Mentd. Oholmondeley e. GUnton (1817), 2 Mer. 171 ; 

Oholmondeley v. OUnton (1820), 2 Jac. & W. 1 ; Bnllen v, 

Fletcher (1837), 6 L. J. C^. 140 ; West v, Lawday (1868), 

16 W. R. 916. 

5857. J — Beal estate devised, subject 

to payment of debts, to one for life, with remainder 
to throe persons as tenants in common, where 
cme of the shares in remainder lapsed : — Held : 
the lapsed share was applicable for payment of 
debts in the same order as the devised estates, & 
not till after real estates which descended as having 
been purchased after the wall. — ^WooD v. Obdish 
( 1866), 3 Sm. A; G. 126 ; 25 L. T. O. S. 327 ; 1 
Jur. N. S. 684 ; 65 B. R. 691. 

AnnotaHona: — ^Folld. Ryves v. Byres (1871), L. B. 11 Eq. 

539. Reid. Peacock v. Peacock (1865), 34 L. J. Gh. 315 ; 

Stead e. Hardaker (1873), L. B. 15 Eq. 175. 

5858. •] — Devise of estate A. subject 

to the payment of part of a sum charged thereon 
to L. absolutely ; devise to trustee in trust for 
G. for life, with remainder to her chUdron of estate 

F. subject to the payment of the remainder of 

the sum charged thereon. Sc on estate A. Sc also 
estate S. The devisor died intestate as to another 
estate B. Sc dir^ted his trustees to pay his debts 
Sc charges out of his personal estate, which was 
insufficient for those purooses : — Held : G. took 
estate S. devised in trust for her, exonerated from 
the payment of the charge, Sc the descended estate 
was applicable in exoneration of the devised 
estates for its payment. — Goodwin v. Lee (1855), 
26 L. T. O. S. 1 ; 1 Jur. N. S. 048, L. 0 . ; affg., 
IK. Sc J. 377. , 

5350. Really speellleally appro|fflaled to or i 


devised tn tniil for paymeirt of debtaJ-^DoKNE v. 

Lewis, No. 5854, atHe, 

5860. .] — ^Manning v. SpooNmi, 

No. 6855, ante. 

5881 , ,] — Harmood v. Oglander, 

No. 5856, anie. 

5862. .] — ^Milnes v. Slater, No. 

5482, ante. 

5868. — ,] — Testator devised estate X. 

to trusts, upon trust to raise, in aid of bis per- 
sonal estate, sufficient to satisfy his debts Sc the 
mtges. on his estate Y., which he devised to his 
daughters ; Sc he declar^ that the incumbrances 
on Y. should be payable out of X. ** in exonera- 
tion of Y. On testator’s death, a real estate 
Z. descended to his heir-at-law : — Held : as 
between X. Sc Z., the former was primarily liable 
to pay the mtge. Sc other debts. — v. 
Parry (1856), 22 Beav. 279 ; 52 E. R. 1115! 
Annotation : — RMd. Be Balls, Trewby «. Balls, [1909] 1 Oh. 

791. 

5864. .] — Testator borrowed £2,000 to 

enable him to pay the purchase-money of estate 
W., Sc that sum was found by the master to be 
a lien on the estate at testator’s death : — Held : 
Wills Act, 1837 (c. 26), did not alter the course 
of administering the assets, but the devisee had 
a right to have the personal estate of testator 
appUed towards the discharge of the lien; dt, 
failing that, he had a right to have descended 
real estate so applied ; but, both these resources 
failing, the devisee was not entitled to have con- 
tribution from estates of testator comprised either 
in a particular, or in a residuary, devise. — ^B mttss 
t7. Smith (1848), 2 De G. Sm. 722 ; 64 E. R. 
323. 


Annotations : — ^Refd. Re Isaacs, Isaacs v. Beginall, [1894] 
3 Ch. 506. Msntd. Wesdix^ v. Weeding (1861), 1 John. 
&H. 424 ; Miles i>. MUes (1866), L. iClEq. 462 ; Bowen 
V. Barlow (1871), L. B. 11 Bq. 454 ; Castle v. Fox (1871), 
L. B, 11 Eq. 542 ; Ftewen v. Frewen (1875), 33 L. T. 
418 ; Saxton v, Saxton (1879), 13 Ch. D. 359 ; Be Pyle, 
Pyle V, Pyle, [1895] 1 Ch. 724. 


5865. Whether applied before personalty specifi- 
cally bequeathed.] — Estate duty, which under 
Finance Act, 1894 (c. 30), is payable in respect of 
personal property specifically bequeathed by a 
testator, being a testamentary expense, is payable 
in the same order of administration as other 
testamentary expenses are payable, Sc fibccordii^ly 
where the residuary personal estate is insufficient 
to pay the estate duty on the specifically 
bequeathed personalty the heir-at-law is not 
entitled to have the duty paid out of such per- 
sonalty in exoneration of the undisposed of 
realty. — lie Puilen, Parker v. Pxttjien, [1910] 
1 Oh. 564; 79 L. J. Ch. 303; 102 L. T. 453 ; 
54 Sol. Jo. 341. 

5866. Whether rents Sc profits appUed before 
corpus.] — Rents Sc profits of a real e^te descended, 
are to be accounted for, & ap^ed, before the 
inheritance is sold. Sc applied. — -llownB v. Bbavis 
( 1763), 1 Dick. 178 ; 21 E. R. 237. 

5867. .1 — ^After decree for an account of 

personal estate, &, in case of deficiency of the 
personal estate to pay debts, for the sale of de- 
scended real estate, it was on further directions 
ordered, that on the proceeds of the personal 
Sc real estates proving insufficient to pay the debts, 
the heir-at-law of the intestate shoiud account 
for the rents Sc profits received by him of the 
descended real estate. — Stratford v. Bzt 80K 
(1846), 10 Beav. 26 ; 16 L. J. Gh. 176 ; 11 Jur. 
177; 50E. R. 490. 

5868. Effeel of marriage 8eniemsiit.l— Where 
the personal estate of a d^tor was in an ffl e tot to 
discharge all his debts : — Held : ihB right of his 
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Sect. 7 . — Order of application ofaaeeta: Sub-oeota. 3« 
4 <fe 5>] 

simple contract creditors to have their debts 
satisfied out of his real estate, which had descended 
to his heiress-at-law, had not been defeated by 
articles executed by her while still a minor, pre- 
vioudy to & in contemplation of her marriage. — 
PofM IKSALL (1849), 1 Mac. & G. 440 ; 1 H. 4^ 
Tw. 487 ; 19 L. J. Oh. 1 ; 16 L. T. O. S. 177 ; 
14 Jur. 367 ; 41 E. E. 1338, L. 0. 


ArmoUaionB : — ^Kentd. Morley v, Uorley, Harlaad v. Moriey 
(1855), 5 De G. M. Q. 610 : Dllkea v. Broadmead (I860}, 
6 Qlfl. 113: Re Mouat, Kingston Cotton Miiia Co. v, 
Mouat, [1899] 1 Ch. 831. 


5869. Realty passing by escheat.] — ^E vaks v. 
Brown, No. 4126, ante. 

What is real estate descended — ^Reaity descend- 
ing Jby lapse .] — See Sub-sect. 8, post. 

5870. Real estate devised to heir.] — 

(1) Where real estates are devised to the heir, 
although for certain purposes he takes by descent, 
yet, as between him & the devisees of other parts 
of testator’s estates, the estates devised to the 
former are not to be applied in payment of the 
debts in priority to the estates devised to the 
latter. 

(2) Though the creditors of a testator have a 
right to resort to the estate devised to the heir, 
in priority to the other devised estete, yet the 
heir is entitled to contribution from the other 
devisees, to the extent to which his estate may be 
exhausted by debts. — ^Biederman v. Seymour 
(1841), 3 Beav. 368 ; 10 L. J. Ch. 177 ; 49 E. R. 
144. 


AnnoUUion Mentd. Owen v. Gibbons, [1902] 1 Ch. 636. 

5871. Real estate disclaimed.] — ^Where it 

had been held tJ^t, leaseholds having been dis- 
claimed, the specifically devised & residuary free- 
holds must alro be disclaimed, & where there was 
an insufficiency of assets : — Held : the rules of 
marshalling applied in the same way as if there 
had been an intestacy as to the leaseholds & free- 
holds disclaimed, & accordingly, in paying testa- 
trix’s debts & funeral & testamentary expenses, 
after exhausting her residuary personal estate, 
except a fund consisting of so much thereof as 
would satisfy the pecuniary legacies which had 
been set aside, resort must be had to the dis- 
claimed freeholds before resorting to the said 
fund so set aside. — Re Sitwell, Worsley r. 
SrrwELL (1913), 67 Sol. Jo. 7.30. 

5872. After what period devisee entitled to claim 
exoneration aplnst heir.] — Devisee in tail of real 
estate, claimi^ to be exonerated out of the 
descended moiety from a mtge., ffied his bill 
against the heir more than thirty years after testa- 
tor’s death, A more than twenty years after the 
heir’s title accrued, but within two years after the 
deficiency of the personal estate had been ascer- 
tained under a decree of the ct. : — Held : the 
devisee was entitled to a decree for exoneration 
against the heir, with costs. — ^N ewhouse v. Smith 
(1854), 2 Sm. & G. 344 ; 2 W. R. 618 ; 66 E. R. 
429. 


5878. Effect of resorting to descended realty — 
Devise of realty & personalty In trust for payment 
of debts — ^Rlght to participate In trust estate.]— 
Testator devised his real A; personal estate upon 
trust to pay debts ; & after the date of his will, 
made in 1829, acquired real estate wffich descended. 
He left personalty to the extent of £1846, A; the 
produce of the sale of his real estate applicable to 
debts was £4205. His simple oon&act debts 
amounted to £8,000 A specialty debts to £10,000 : 
— Held: the specialty creditors had a right to 


resort to descended estate as Icgid assetSi but 
could not participate in the trust estate without 
bringing into hotdipot what they had tahen out 
of the descended realty. — O hawcak v. Escub 
( 1853), 1 Sm. A O. 576 ; 22 L. T. O. S. 167 ; 18 
Jur. 341 ; 2 W. R. 86 ; 66 E. B. 252. 


SUB-SBOT. 4. — ^lilABlLTrY 07 GEITERAL PECUNIARY 

Legacies. 

5874, Before spectfio lej^ades.] — ^Where there 
are specific A money legacies the last o ught fi rst 
to be applied to payment of debts. — O ottbrbll 
V. Chamberlain (1718), Bunb. 32 ; 146 E. R. 
684. 

5876. In aid of realty.] — ^T ipping v.. Tipping, 
No. 6926, post. 

6876. Before real estate devised.] — ^H ensman v. 
Eryer, No. 4581, ante. 

5877. .] — Testator gave pecuniary legacies, 

A then devised his real ei^te to his wife for life, 
A after her death in trust for his niece for life, 
with remainder for her children. The personal 
estate was insufficient to pay the debts : — Held : 
the pecuniary legatees had no right to make the 
residuary devisee of the real estate contribute to 
pay the debts. — O oluns v. Lewis (1869), L. R. 
8 Eq. 708. 

AnruytaHons: — ^FoUd. TomldnB v, Coltbuist (1875), 1 Ch. D. 
626 : Farauharson v. Floyer (1876), 3 Ob. D. 109. 

5878. .] — Testator, after giving a pecuniary 

legacy, devis^ his real estate to other persons 
than the legatee, not charging it with his debt. 
There being a deficiency of personal estate for 
payment of debts : — Held : the real estate was 
not bound to contribute ratably with the legacy 
to meet the deficiency. — D ugdalb v. Dugdalb 
( 1872), L. R. 14 Eq. 234 ; 41 L. J. Ch. 666 ; 27 
L. T. 705. 

AnnoUaUma: — ^Folld. Tomkiiis v. Coltbuist (1875), 1 Cb. D. 
626 : Farqubarson v. Floyer (1876), 3 CSi. D. 109. 

5879. .] — It is still the rule in administering 

assets that when the residuary personal estate is 
insufficient to pay the costs of a suit, the deficiency 
must be made up by the pecuniary legatees in 
priority to the residuary devisees. — ^T omkins v. 
COLTHURST (1876), 1 Ch. D. 626 ; 33 L. T. 691 ; 
24 W. R. 267. 

Annotation : — ^FoUd. Farqubarson v. Floyer (1876), 3 Cb. D. 
109. 

5880. .] — Where there is a bequest of 

pecuniary legacies A devises of real A residuary 
real estates, A an insufficient amount of personalty 
for the payment of debts, the pecuniaiy legacies 
must be first resorted to to make up the deficiency. 
— Farquharbon V. Floyer (1876), 3 Oh. D. 109 ; 
45 L. J. Oh. 750 ; 35 L. T. 356. 


Sub-sect. 5. — liiABiLiqpr of Specific and 
Residuary Devises and Sfbcifio Legacies. 

5881. Realty devised to heir.] — Under the 
3 A 4 Will. 4, c. 106, s. 8, an heir to whom kmds 
are devised by his ancestor, takes them as devisee, 
to all purpofies; A, therefore, the peouniary 
legatees are not entitled to have the assets mar- 
shalled as against him. — SmxoKLAND t^. SiBXCK- 
LAND (1839), 10 Bim. 874 ; 9 L. J. Oh. 60 ; 69 
E. R. 669. 

AnnatoHon Bifd. Owen v. Glbbone, £1969] 1 Ch. 896. 
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fi8t2. Liability to eontrllmle ratably.] — Ono 
aeiaed In lee of aome lands, Sc poseeaeed by lease 
for yean of other lands, deyiaed the fee to A. & 
the lease to B. 4b died, indebjM by bond : — HM : 
bn a deAcieiicy of assets, botn the devisees should 
oQntKibnte to the payment of the bond ; but if 
the devise to A. niul been of all the rert of his 
estate, then A. should have paid the debts. — 
Loko V. Short (1717), 1 P. Wms. 403 ; 24 B. R. 
445 ; sub nom. Short v. Loko, 2 Vem. 766, L. C. 

Tombs v. Booh (1846), 2 OoU. 490 ; 


Atn«wto«oiis^*---#pnd. Tombs v. Booh (1846), 2 OoU. 490 ; 

Qe^ V. Oervls (1847), 14 Sim. 654. IMd. Re Saundera- 

Bavtos, ^lEmdsm-DaTies v. Baonders-IiMes (1887), 34 
.1^ Cknud. Re Bawden, National Provlnoiai 
V. OrossweU, Bawden «. GiessweU, [1894] 
Mhehonse e. Soaife (1887), 2 My. 6c <3r. 

(1841). 12 Sim. 298 ; Creed 

V. Greed (1844), 11 a. &; Fin. 491 ; Paget v. Hlnsb (1863), 

1 Hem. 6b M. 663. 

5888. .] — ^Where jewels are devised as a 

specific legacy, yet they shall be applied to pay- 
ment of debts upon simple contract, if the rest of 
the personal estate falls short, in ease of the real 
estate. — O labkb v. CrABXB (1721), Bunb. 90 ; 
146 B. R. 606. 

6884. .1- — Where the vendor of an estate 

would have absorbed the personal assets in pay- 
xnent of his purchase-money, a ratable contribu- 
tion was decreed as between the devisee of the 
estate Sc the legatees Sc annuitants imder the 
purchaser’s will. — ^H eadley v. Reabhbad (1813), 
CJoop. G. 60 ; 36 B. R. 474. 

ilpld. Spronle o. Prior (1836), 8 Sim. 189. 

Held. Selby o.^lby (1828), 4 Bubs. 336. 

5885. .] — Specific legacies are to be applied 

in payment of specialty debts in priority to real 
estates devised. — C obnewall v, Oobnewaix 
( 1841), 12 Sim. 298 ; 10 L. J. Ch. 364 ; 6 Jur. 
744 ; 69 B. R. 1146. 

AntwkOUme Tombs o. Booh (1846), 2 GoU. 490; 

^rvis V. Gervls (1847), 14 Sim. 654. Held. Jones v. 

WlUlams0844), l CoU. i56. r. 

5886. .] — Testator having made a parti- 

cular devise of all his real estates. Sc having be- 
queathed several specific legacies, died indebted 
by specialty Sc simple contract. His personal 
estate not specifically bequeathed was more than 
sufficient to pay his simple contract debts, but not 
sufficient to pay his specialty debts ; — Held : the 
amount necessary to complete the payment of 
the specialty debts should be contributed ratably 
by the specific legatees Sc devisees. — ^T ombs v. 
Rooh (1846), 2 CoU. 490 ; 7 L. T. O. S. 428 ; 10 
Jur. 634 ; 63 B. R. 828 ; evb nam, Toombs v, 
Rooh, 16 L. J. C5h. 308. 


556. jSeld. OetTiB V. OervlB (1847), 14 Sim. 854; Re 
Stephonson, JTa? ». Stephenson (1847). 17 L. J. Boy. 6 ; 

(1872), L. R. 14 Bq. 234 ; Tomkins 
e.^lthurst (1875), 33 L. T. 591. 

5887. .] — Testator having purchased & 


taken a conveyance of a fre^old estate, devised 
the same, but died before he had paid the whole 
of the purchase-money; Sc the master by his 
respect found the unpaid purchase-money to be a 
chiMe upon the estate. Testator by his will gave 
ceit^ specific legacies. Sc the personal estate not 
spedficaixy bequeathed being insufficient to pay 
t^tator’s debts: — Held: devisees of real estate 
Sc cpedflc legatees must contribute ratably in 
paying the unpaid portion of the purchase-money 
of real estate devised. — G bbvis v. Ghbvis (1847), 
14 Sim. 664 ; 16 L. J. Oh. 422 ; 9 L. T. O. S. 
460; 11 Jur. 678; 60 B. R. 612. 

5888. .] — ^Testator directed all his debts, in 

the first jplace, to be paid out of his personal estate, 
except his leaseholds, if sufficient, A, if not, he 
charged his real estate therewith: — Held: the 
specific legacies were liable to the payment of 
the debts in priority of the real estate. — BAfsucAK 
V, Hotchkin (1847), 10 Beav. 426 ; 16 Ii. J. Ch. 
614 ; 10 L. T. O. S. 282 ; 11 Jur. 809 ; 60 E. R. 
646. 

AnnoiaHona : — ^Kentd. Oddie v. Brown (1859), 4 Be O. 3c 

J. 179 : Tewart v. Lawson (1874), L. R. 18 Bq. 490 ; 

Re Stamford 3c Warrington, Payne v. Grey, [1911j 1 Ch. 

255. 

5889. .] — Testator devised his E. estate, 

subject to debts, etc., to his wife for life, with 
remainders over. Sc he devised his O. estate, 
subject to his debts, etc., to h!s wife absolutely. 
He afterwards mortgaged his B. estate : — Held : 
on a deficiency of the personal estate, the estates 
B. Sc G. ought to contribute ratably towards pay- 
ment of the mtge. — ^M iddleton v. Middleton 
( 1862), 16 Beav. 450 ; 61 B. R. 612. 

Annotationa : — Bflld. Stronge v, Hawkes (1859), 4 De Q. 

& J. 632 ; Wisden v. Wisden (1859), 33 L. T. 0. S. 130. 

5890 . Whether distinction between specific 

A residuary devise.] — Edwards v, Pugh (1863), 
2 Giff. 136, n. ; 66 E. R. 68. 

AnnauxtUm : — Befd. Glbhins v, Eyden (1869), 38 L. J. (7h. 

377. 


6891. Wills Act, 1887 (c. 26).]— A 

residuary devise of real estate since above Act is 
not specific. Therefore, where the personal 
ecd^te proved deficient for the payment of debts : 
— Held : the real estates devised by way of residue 
were chargeable with the payment of the debts, 
in priority to the real estates specifically devised. 
— Dady V, Habtbidgb (1868), 1 Drew. Sc Sm. 
236 ; 32 L. T. O. S. 7 ; 6 W. R. 834 ; 62 E. R. 
369. 


AnnoUUiona : — ^Fdld. Rothexam v. Rotheram (1859), 26 
Beav. 465 ; Barnwell e. Iiemonger (1860), 1 Drew. 3C Sm. 
242. N.F. Pearmain v. Twlss (1860), 2 Gill. 130. FedU. 
Hlbon V. Hibon (1863), 1 New Rep. 532 ; Rodhonse v. 
Mold (1865), 6 New Rep. 287 ; Hensman v. Fryer (1866), 
L. R. 2 Bq. 627 (aee (1867), 3 Ch. App. 420) ; H.F. dibbins 
V. Eyden a869), L. R. 7 Bq. 371. Befd. Clark v. dark 
(1865), 34 L. J. Ch. 477. 


5892. .] — The rule that a 


PART IV. SECT. 7, SUB-SBOT. 5. 

6M2i. LiobUffyiooonfribuferaiabZy. 

TMtator Jtoqneathed all his persona 
estate to his son, to whom he alsi 
speoifl^y devised a fann.3C he devisee 
the residiie of his real estate to hi 
won omtain trusts, A direotee 
that the debts Sc fimeral Sc testa 
nmtw enMnses |honld be paid on 
of his, estate.*— Hekl.* the whole 
Pfflonjd estate was primarily charge 
able vdidi soeh payments, 3c the balance 
ymalnlng nnsatlsfled should be borne 
by all estate pro rata, — Ri 

swas’i&f- ■ 

-- — Bow eatue aaeertained--- 
l>eAM9«oiis.}--*Testator by his wll 
made a,^ speotflo beanest to his wife 
his iM^iiAlty, Imdading the 
proceeds of the sale of oertain allot 


ments of vacant land, npon trust 
thereout to pay A discharge one of two 
mtgee. charged on the real estate. He 
devised the real estate to his wife for 
life with remainder to his children. 
The general estate being insufflolent 
to pay bis testator’s fiebts, it was 
necessary to have recourse to the 
■peoilloally devised 3t specifloally 
beqneathed properties : — Held : in 
valuing the estate for the purpose 
of oontribntion there is no duletenoe 
in principle between a ohaige on the 
real estate oreated by testator in his 
lifetime. Sc a direction in the will to 
pay a siieoiflo debt out of a speoifle 
property. Sc there shall be deducted 
from the real estate the value of the 
mtge. debt not made subject to the 
trust of the personalty but payalde 
by the devisees under T.n «Ap sringVi 
Aot» A from the personalty the amount 
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8eeL 1. — Order ofappliecUian ofa 98 eU: 6.] 

testator’s real estate spedflcally devised, his real 
estate devised by way of residue. & his personal 
estate spedCLcally bequeathed, are to contribute 
in ratable proportions to make up the deficiency 
of his readuary personal estate for payment of 
his debts: — Held: not to have been altered or 
affected by above Act. — ^Eddbls v. Johnson 
(1868), 1 Gilf. 22 ; 27 L. J. Oh. 302 ; 31 L. T. O. S. 
36 ; 4 Jut. N. S. 266 ; 6 W. B. 401 ; 66 E. R. 
808. 

AwMiaHfm Befd. Clark «. dark (1865), 84 L. J. Ch. 477. 

6898. .1 — Since above Act real 

estate passing by a resiauary devise is subject to 
debts in priority of specific legacies, that stetute 
rendering a resiauary devise no longer specific. — 
Botheram t7. Botherak (1850), 26 Beav. 465 ; 
33 E. J’. O. S. 169 ; 5 Jur. N. S. 402 ; 7 W. R. 368 ; 


(1869), L. B. 7 Eq. 
)), 2 QUr. 130 ; Oaik 


63 E. R. 977. 

.Annotations Glbbins v. Eyden ^ 

371. Raid. Pearmain o. Twiaa (1860), 2 Oil 
r. dark (1866), 84 L. J. Oh. 477. 

6894. .] — SembU : every devise 

of lands, whether in pa^icular or general terms, 
is, since above Act came into operation, as it was 
before that period, specific. 

In the present case the devise over is as specific 
as any devise can be & the whole of the real estate 
is bound to contribute (Stuart, V.-C,). — ^Pear- 
main V, Twiss (1860), 2 Giff. 130 ; 29 L. J. Ch. 
802 ; 2 L. T. 81 ; 6 Jur. N. S. 337 ; 8 W. B. 329 ; 
66 E. B. 66. 


AnnotaHone : — ^Folld. Gibbins v. Eyden (1869^ L. B. 7 Eq. 

371. Befd. dark v. dark (1865), 84 L. J. (%. 477. 

5 S 95 . J — Testator directed pay- 

ment of his debts, etc. & gave all the residue of 
his real Sc personal estate to his wife Sc another 
person, appointing them extrix. Sc exor., upon 
trust to pay the income to his wife for life, for her 
own use, Sc the bringing up Sc educating his 
children ; Sc after her decease he made certain 
specific gifts, one being to his daughter, F., of his 
messuage Sc premises situate at T., Sc there was also 
a genei^ residuary gift to the wife. The wife 
borrowed £600 in aid of the personalty Sc residuary 
realty. Sc therewith paid debts Sc ^ed : — Held : 
in marshalling the assets, the whole income re- 
ceived by the wife during her life, as well as 
the corpus of the first residua^ gift to her, was 
liable for costs, before resorting to the specific 
gifts. 

The reason for the distinction between realty 
Sc personalty formerly made was that a man could 
only devise what he was actually seised of at the 
date of the devise ; but Wills Act having taken 
away the reason, there is no object in keeping 
up the distinction ; Sc a residuary devise of 
realty in general terms is general, Sc not specific 
(Kindbrslby, V.-C.). — ^Hibon r. Hibon (1863), 
1 New Rep. 632 ; 32 L. J. Ch. 374 ; 8 L. T. 196 ; 
9 Jur. N. S. 611 ; 11 W. R. 466. 

.Annotaftans BeU. dark v, dark (1865), 34 L. J. Ch. 


ggga. .]-~-Since above Act tiie 

residuary devised real esuite of a testator is applic- 
able towards the payment of testator’s del^ 
before his specifically devised re al Sc his specifically 
bequeathed personiu estate. — ^Bstthell v. Green 
(1866), 34 Beav. 302 ; 66 E. B. 662. 

Annotakone: — FcUd. Hensman v. Vjjjn 
Oh. 745 (see (1867), 8 Oh. App. 420). ir.F. Gibbins v. 
Eyden (1869), L. B. 7 Eq. 871. 


5897 . .] — Every devise of lands, 

whether in particular or general terms, is equally, 
where contiwed in a will ^vemed by above Act, 
as where contained in a will governed, by the old 
law, specific ; Sc therefore, under the new law as 
well as the old, realty included in a general or 
residuary devise is not liable to the payment of 
testator’s debts in priority to realty mcluded in 
a specific devise, but the two classes of estate are 
liable pari paesu to the payment of such debts.— 
Clark v. Clark (1866), 4 Giff. 702 ; 6 New Rep, 
86 ; 34 L. J. Ch. 477 ; 12 L. T. 486 ; 11 Jur. 
N. S. 820 ; 13 W. R. 736 ; 66 E. R. 889. 

6898. .] — Henbman v. Fryer, 

No. 4581, ante. 

5899. .]— Gibbins v. Eyden, 


No. 5606, ante. 

6900. .] — A residuary devise 

of real estate is stiU specific notwithstanding 
Wills Act, 1837 (c. 26), s. 24. Therefore, where 
the personal estate of testator is insufficient for 
the payment of his debts, the specific devisees 
must contribute ratably with the residuary 
devisee. — Lancbfield v. Iggulden (Dec. 17, 
1874), 10 Ch. App. 136 ; 44 L. J. Ch. 203 ; 31 
L. T. 813 ; 23 W. R. 223, L. C. & L. J. ; reveg. 
(Mar. 10, 1874) L. R. 17 Eq. 666. 


AnnotaJtiona : — ^N.P. Jackson v. Pease (Nov. 7, 1874), L. B. 
19 Eq. 96. .l^d. Parqnharson v, Floyer (1876), 8 Oh. 
D. 109. Bold. Tomkins v. Colthnrst (1875), 1 Oh. D. 626 ; 
Be MiUs, Mills v. Mills (1886), 34 Ch. D. 186 ; PhllUps v. 
Low, [1892] 1 Oh. 47 ; Be Mason, Ogden v. Mason, [1901] 
1 Ch. 619. 


6901. .] — Where the residuary 

personalty, after payment of testator’s debts, 
proved insufficient to pay the costs of a suit to 
administer the trusts of his will : — Held : the 
deficiency must be borne by the specifically 
bequeathed personalty, the specifically devised 
realty Sc the residuary realty, ratably according 
to value. 

The residuary devise is specific, no alteration 
in this respect having been made by Wills Act. 
1 must, therefore, hold that the specifically 
bequeathed personalty, the specifically devised 
realty, Sc the residuary devised realty, must con- 
tribute ratably to make up the deficiency 
(Hall, V.-C.). — Jackson v. Pease (1874), L. B. 
19Eq. 96; 23 W. R. 43. 


.Annotationa Beld. Farquharson v. Floyer (1876), 46 
L. j. Ch. 750 ; J2e Price, WUliamB v. Jenkins (1886), 31 
Ch. D. 485. 


sons named in the will as devisees 
thereof. AJlotm^t 18 remained part 
of his estate at his dea^ but he nad 
no other real estate. Tne residuary 
peisonal estate was suffloient to pay 
the lessee Sc debts iSOd : aflot- 
o^t 18 was not primarily liable for 
the debts. Sc these were prixnarily 
payable qnt of the residuary personal 
e^te . — Be Dtmkb's Tbubtbbs v. 
Dthkb, [1918] V. L. B. 649.— AUS. 

^Expemea attributabU to omMdly 
y-Oharaed. on apet^ deoUi^BeMue 
inouMdait.] — ^M^tor ohatg^ an 
Acuity upon^ a speoifLo devise Sc 
diTMted IdB testunentary expenses 
to be paid out of his residuary estate. 


The residuary estate was, however, 
insufficient for the payment of the 
expenses. As between the speoiflo 
devisee in question Sc the other speoiflo 
devisees: — HeUd: the expenses attri- 
butable to the annuity must be borne 
by the speoiflo devise upon which the 
annuity was charged so far as the 
residue was Insuffioient . — Be McIntosh 
(Mo. PaoipsTUAL Tbustbb Co., Ltd. 
V. MoIntosh (1903), 4 B. B. N. S. W. 
59; 21 M. 8. W. W. N. 29.— AUS. 

p. Benia of Oroum leaae — PayMe 
qfkr deaih of tastatar.] — Bents of a 
Ckown lease payable after the death 
of testator were paid by his exeoutilx : 
— HOd: suoh payments were not 


payable out of the fond provided for 
payment of debts : but were a oharge 
on the land. — O'Nxil v. Habt, [1905] 
V. L. B. 107.—AUfl. 

q. Ooata of tranaferring landa 
apeciftfoaUy deviaed ,] — The costs of 
transferring lands speoifioally devised 
are not testamentary expenses, but are 
payable, in the abaenoe of a dlieotion 
to the contrary, by the speoiflo devisees 
Sc not out of the general estate, — 
Lloyd v. Faps (1922), 28 8. B. N. 8. W. 
11.— AUS. 
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•] — testator gave yarious annuities 

m liyes with bequest over of them ^ charged 
them umn his fr^hold it leasehold estates* He 
gave au his real dx personal property to trustees 
m trust to pay the rents of his freehold, copyhold 
& leasehold estates, A the interest of all his stock 
in the public funds, with the interest of all mtgos., 
annuities A other securities of which he might die 
possessed, to his son for life, with a disposition in 
favour of the son’s children, Sd after his death 
without any, which happened, testator gave his 
freehold, leasehold & copyhold estetos to one 
daughter & her issue, & all his funded property 
d; other personal estate to another daughter & 
hep issue : — Held : (1) the gift of the leasehold 
e^tes to the one daughter was specific, but the 
gift of the funded piop^y to the other was not, 
& the latter was consequently chargeable with 
the annuities in priority to the former ; (2) in 
case of its insufficiency, the freeholds leaseholds 
specifically devised & bequeathed must contri- 
bute ratably to the payment of the annuities; 
(3) for the purpose of this contribution, the values 
of the freeholds d; leaseholds must be taken at 
the death of testator, ds not at the death of the 
tenant for life. — ^Fielding e. Preston (1867), 1 
De a. & J. 438 ; 29 L. T. O. S. 337 ; 6 W. B. 
861 ; 44 E. R. 793, L. 0. 

AwndtaHoM : — Ab to (1) Conid. Bothamley v, Sherson 

<}§76), L. R. 20 Bq. S04 : Re Green. Baldook v. Green 

(1888). 40 Ch. D. 610. Refd. Cook v. Drew (1863), 2 

Kew Rep. 487. 

6908. .] — Testator bequeathed all his house- 

hold goods d; furniture, fanning stock, money, 
goods, chattels, &, effects, & all other his persoim 
estate, to his wife absolutely ; he then devised a 
freehold estate, called B., for sale de payment of 
debts, & the surplus to his wife ; & he devised 
another freehold estate to his wife absolutely, de 
other estates to his wife for life, with remainders 
over. The B, estate was insufficient for pay- 
ment of debts : — Held : the bequest of personalty 
to the wife was specific, de such bequest & the 
specifically devised real estates must contribute 
ratably to the payment of the surplus debts for 
which the B. estate was insufficient. — ^Powell v, 
Riley (1871), L. R. 12 Eq. 175 ; 40 L. J, Oh. 
633 ; 19 W. R. 869. 

AniMtoHoM .;~D1lid. Be Ovey, Broadbent v. Barrow (1882). 

BilM. Be Gieen. Baldock o. Green 

(1888), 40 Oh. D. 610. 

6904. .] — ^By her will, dated in Jan. 1897, 

testatrix appointed trustees & exors., d; she 
appointed de bequeathed to them the one-third 
share of the sum of £18,000, over which she had a 
testamentary power of appointment under the 
wfil of her father, upon t^t to pay the income 
to W. for life, & after her death to divide the prin- 
cipal of the share among certain charities ; d; 
she devised d; bequeathed all her real d; the residue 
of her personal estate to W. absolutely. By a 
subsequent memorandum, attested by w., testa- 
trix requested that all the moneys she had saved 
should go to other persons therein named. Testa- 
trix did in Dec. 1898. W. did not dispute that 
the memorandum gave rise to a valid trust in 
favour of the persons therein named. Testatrix’s 
residuary personal estate, apart from the portion 

6stetetoA.,rabieotto8peoifledl^^ 

whl^ she tbmon, &; exone- 

rated to nexsonal estto from them ; 

•ooondly, he devised other real estate 
to B., sttbjeot to other legaoleB. which 
oto gofi ttosoiif fefrom which 


comprised in the memorandum, was insufficient 
for the parent of her debts, etc . : — HM : in 
dealing dth the residuary real & personal estate 
given to her by the will she must treat the property 
comprised in the memorandum as though it had 
been specificafiy bequeathed; & therefore the 
residuary personal estate not comprised in the 
memorandum must first be exhausted to pay 
debts, etc., & any deficiency must be borne ratably 
by the property comprised in the memorandum, 
by the reil estate devised to W . — Be Maddooe, 
Llewelyn v. Washington, [1902] 2 Oh. 220 ; 71 
L. J. Oh. 667 ; 86 L. T. 644 ; 60 W. B. 698, 0. A. ; 
rensflf., [1901] 2 Oh. 372. 

AimaUMons : — ^Msnid. Be Power. Be Stone, Acworth v. 
Stone. [1901] 2 Oh. 669 ; Be FeamsldeB, Baines e. CSiad- 
wlok, [1903] 1 Ch. 250 : Be Dodson. Re Dods^ Gibson 
e. Dodson, [1907] 1 Cm. 284 ; jRe Orlehar, Wynter v. 
Orlebar (1907). 98 L. T. 19 ; Be Hadto. Johnson v. 
Hadley. [1909] 1 Oh. 20 ; 0*Grady e. Wihnotni9161 
2 A. 0. 281 ; Be Gardner, Hney v. Onnninffton. [1920] 

1 Oh. 501 ; Re Gardner, Hney v. Onnninsham, [1923] 

2 Ch. 230. 

5905. Whether portions or legacies charged on 
realty bound to contribute — Portions charged on 
realty.] — ^Testator devised real estate to one for 
life, with remainder to trustees for a term to raise 
the clear sum of £10,000 for his younger ^n ; A, 
subject thereto, he devised the estate in strict 
settlement. The personal estate, not specifically 
bequeathed, was insufficient to pay the debts, A 
thereupon the devised estate & specific legacies 
became liable to contribute ratably towards the 
deficiency : — Held : as between the youngest son 
& the persons taking the estate subj^t to the 
term, the whole amount of contribution of the 
re«d estete was to be borne by the latter. — 
Raikes V. Boulton (1860), 29 Beav. 41 ; 64 B. B. 
540. 

AnnotoHone : — ^Frild. Be Saimders-DaTies. Saundeis-DavieB 
V. Saunders-Daviee (1887), 34 Oh. D. 482 ; Re 
National Provincial Bank of England v. Ckesswell, Bawden 
V, CiOBSweU, [1894] 1 Ch. 693. 

5906. .] — Testater devised his real 

estate to the use of his wife during her life or 
widowhood, with remainder to the use of trustees 
for a term of 600 years, on trust to raise, by mort- 
gage of the real estate or out of the rents A; profits, 
portions of £6000 apiece for each of his younger 
children, with remainders in strict settlement, 
testator’s eldest son taking the first ^e estate. 
Testator’s general personal estate was insufficient 
for the payment of his debts, A, consequently, the 
specifically bequeathed personal estate A the real 
estate had to contribute : — Held : (1 ) as between the 
portioners A the persons entitled to the real estate 
on which they were charged, the former were not 
bound to contribute to make good the deficiency ; 
(2) as between the real estate A the specificaUy 
bequeathed personal estate, the former must con- 
tribute in proportion to its full value, not in 
proportion to its value less the amount of the 
portions. — Be Saunders - Davies, Saunders- 
DAViES V, Saunders-Davibs (1887), 34 Oh. D. 
482; 66 L. J. Oh. 492; 66 L. T. 163; 86 
W. R. 493. , _ 

AenoteWofw.*— to (1) FoUd. Re Bawden. Natio^ Pro- 

vinoial Baiik of Bnaland v. OressweU, Bawden v, Ote&meXL, 
r. OA* 1 I 093 ^ iQ (2^) BsM. Be Tnnno's Estate, 


[1894] 1 
Raikes e. 


Raikes (1890), 63 ) 


.28. 


-^^,«fltate was also exone- 
, thlzdl:^ die devised other 
I to a, to otto lesiries ; 

— she devtol other real estates 
to D., in trust, to eeU A x>ay two 


legacies ; the residne of the pnrohaee - 
money to E. ; fifthly, she devised 
other lands to F., sabjeot to a legacy, 
& bequeathed stock to G., 6& her house- 
hold goods, plate, cash. Sc other pemwl 
property to H. She bequeathed the 
remue of her projperiy, real A free- 
hold A penonal, s^r payment nf h^ 
lust debts, funeral expenses, etq.,, A 
fegaotes to A. whom ate appointed ter 
sole residuary legatee; A If " 


residue should prove Insufficient fo: 
these purposes, she ordered that s^ 
defioienoy should be paid out of tlr 
produce of the sale of the lands deviaei 
to D. ; A appointed A. A F. her exora 
Testatrix him no otter lamda bnt thee 
speoifioally deviaed. ^i^rwaids. te 
a oodioU duty attested Sc^mM i 
England, her will being then In Dublli 
she bequeathed^ the legi^ to O 
<fiiaiged it on to raal A 
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Executobs A3tfD Admikistbatobs. 


jSM* 7 . — Order of appUcaHon of aaoda : SiUhoeeU. 6, 
6, 7,8<gr9, jj.] 

8907. Legaolts obargtd on realty.] — Re 

Bawdbn, National Provincjial Bane o f Bn q- 
LAND V. Orbsswell, Bawdbn V. Obbsswell, 
No. 6767, ante. 

5908. Ascertainment of respective values — ^From 
death of testator.] — ^Fielding v. Preston, No. 6902, 
ante. 


Sub-sect. 6. — IjIabtt.tty of Property appointed 
UNDER General Power of Appointment. 

5909. General rule.] — ^Bainton v. Ward (1741), 
2 Atk. 172 ; cited in 2 Ves. Sen. at p. 2 ; 7 Ves. 
603, n. ; 26 E. B. 607, L. 0. 

AnnoJUaUmB : — Oonsd. Holmes v, Ck>shlll (1806), 12 Ves. 
20o ;• Flemiiur v, Buehanan, Downs v, Buchanan (1853), 
3 De G. M. ec O. 976. Expld. O'Grady v. Wilmot, [1916] 
2 A. G. 231. Bdd. Re Roper, Roper e. Doncaster (1888), 
39 Ch. D. 482. 

5910. .] — ^Freehold estates over which 

testator has a general power of appointment, & 
which he appoints by ms will, are assets for pay- 
ment of his simple contract debts, but are only 
applicable for that purpose after all testator's 
own property has been previoudy so ajpplied. 

Personal estate, or real estate appointed by a 
testator, is to be applied only in aid of the assets 
which are really the property of testator. The 
personal estate, & the r^ estate, including property 
specifically devised or bequeathed, must be applied 
before the appointed estate (Turner, L.J.). — 
Fleming v. Buchanan, Downs v. Buchanan 
(1863), 3 De G. M. & G. 976 ; 1 Eq. Bep. 186 ; 
22 L. J. Oh. 886 ; 22 L. T. O. S. 8 ; 43 E. B. 382, 
L. J J . 

Ar^UtHoM Beyfus v, Lawley, [19031 A .0. 411. 

Consd. Re Haoley, Johnson v, Hadley, [1909] 1 Oh. 20; 
0*Grady v, W'ilmot, [1916] 2 A. O. 231. Refd. Re Parkin, 
Hill V, Schwars, [1892] 3 Ch. 510 ; Re. Devon*8 S. E., 
White V, Devon, Re Steer, Steer v, Dobell, [1896] 2 C3x. 
562 : Re Wemher, Wemher v. Beit, [1918] 2 Ch. 82. 
6911. ,] — ^The donee of a general testa- 

mentary power of appointment over a fund 
borrowed money ^ as security covenanted with the 
lender that he would make a will appointing that 
the loan should be a first charge on the fund & 
that he would not revoke the will. He made a 
will accordingly 6c died : — Held : the lender was 
not entitled to priority as regards the fund over 
the appointor’s general creditors ; for personalty 
appointed by will under a general power is sub- 
ject to the payment of the appointor’s debts. 

The property appointed is in such a case treated 
as assets of testator exercising the power, & the 
assets so appointed are regarded as property 
bequeathed by him. When I say assets 1 do not 
mean general assets, but assets nevertheless applic- 
able to the payment of the appointor’s debts 
after all his own property has been exhausted 
(Lord Lindley). — ^Beyfus v. Lawley, [1903] 
A. 0. 411 ; 72 L. J. Oh. 781 ; 89 L. T. 309, H. L. ; 
affg, S. O. eub nom. Be Lawley, Zaiser v, Lawley, 
[1902] 2 Oh. 799, 0. A. 


Aniwte«ww;~4Joiiid. O'Giady Wilmot, [19161 2 A. C. 
Refd. Stamp Duties (Jomr. v. Stephen. [19041 A. C. 
^Re Hadl^, Johnson v, Hadley, [1909] “ 

“ b, [1918] 2 ^ 


231 

L37 ; Rs Ha^Uey,~ Johnson erHadl(^,'[190'9i 1 Ch. 20 ; 
Rc Jwemhe^ l^mher e. Beiti [1918] 2 Ch. 82. Xentd. 
^ F^e*s Settlmt., Rose v. HiU (1904). 48 Sol. Jo. 624 ; 
Re Whitehead, Whitehead v. Street (i913), 108 L. T. 
368. 

5912. Necesdty for exercise of power.] — A power. 


unlees exeeoted, is not aaeets 

». OooHlLL (1806), 12 Ves. 206 1 88 B. B. TO* I* O. 

Atmotatbm, Oo^ Jgtxon.e . Ojl w 2ji2®to 

In SoImM T. cMta tba oftojjjWhww to 

Miifiit oti. ot-S«nttr wB*. net toeettie, wyytwm 



Q.^K Q. 


Costin (1888), 81 Q. B. D. 401 . . 
caster (1888), SO O^.D^ 482^;. 


Rm oteed. Thomas 



SuB-BECT. 7 . — ^Liability of Widow’s 
Paraphernalia. 

See Husband & Wife. 


Sub-sect. 8. — Liability of Lapsed Shares. 

6918. Of residuary estate — Whether primarily 
liable — For costs of petition to decide question of 
construction of uW.] — ^Testator by his w^ re- 
cited that on his marriage he had entered into a 
bond to leave hi« wife the sum of £800 on his death, 
& that he intended shortly to distribute a* sum of 
£6,000 in his lifetime amongst her relations, in 
lieu of any claims under the bond. Testator then 
directed that in case of his death before carrying 
his intention into effect the said sum of £6,000 
should be divided between dc amongst the said 
relations of hia wife in such manner, shares & p^” 
portions as would have been the case if his wife 
f tfld died possessed of the said sum a spinster dc 
intestate. Testator’s wife had died before the 
date of his will, ds had left sixteen next of kin, 
five of whom died before testator : — Held : the 
lapsed shares, being the only residuary property 
over which the ct. had power, should bear the 
costs of the petition for determining the question 
raised upon the construction of the vdll . — Be 
Ham’s Trust (1851), 2 Sim. N. S. 106 ; 21 L. J. 
Oh, 217 ; 61 B. B. 281 ; sub nom. Ham’s Will 
Case, 16 Jur. 1121. 

Anwtqtlona.^^^-CooM^. Be Hodgson, E«^^CunM^^ 


18 Jur. 786. 


Scott V, Cumberlf 


(1874), L. R. 


18 Eq. 578. Befd. Fenton v. WUls (1877), 7 Ch. D. 33 
Re Jones, Jones v. Caless (1878), 39 L. T. 287. Xcntd. 
Ornae v. Howell (1858), 4 Drew. 215 ; Fltzroy v. Richmond 
(1859), 28 L. J. Ch. 750 ; Re Rees, WlUlams v. DavieB 
0890), 44 Ch. D. 484. 

5914. For costs of petition of payment 

out of legacy] — ^A legacy of £2,000 being given to 
H. & D. for life, with remainder to their issue, dE 
in default of issue to fall into the residuary estate, 
& H. & D. being dead without issue, the trustees 
paid it into ct., under the Trustee Belief Act, in 
the names of H. & D. The trustees at the same 
time paid into ct., under the same Trustee Belief 
Act, another legacy of £6,000, in which 0. was 
interested. 0. presented a petition to have his 
share of the £6,000 legacy paid to him, & have his 
costs paid out of the £2,0(K) legacy, treating it as 
residue. There was no suit for the administration 
of the estate : — Held : the ct. had no jurisdiction 
to order payment of the costs of the petition out 
of any other fund than the £6,000 legacy . — Re 
Hodgson’s Trusts (1864), 2 Eq. Bep. 1033 ; 2 


Mtate; & ratified A confixmed her will 
in all other lespeota (1) 0.*s 

legacy was not dliarged on the lands 
g^oally deviflcd to A, B., C., dc F. ; 
(«). the retidne of the purabaae-money 
of the lands devised to D., In trust for 


E., after the payment of the two 
legaoles, was aubieot to C.*s legacy, as 
E. was to be considered a residuary 
A not a speotfio devisee. — D txr v, 
Bsssonbtt (1856), 4 I. Ch. R. 382.— • 

m. 


PART IV. SECT. 7, SUB-SBOT. S. 
s. Of reaM/uary eekUe^tMect to 
paymemt of debte^Whether pnmarUy 
liahle,}^A lapa^ share of a vsiMue 
of real A perwmal estate, densed 
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W. B. 689 ; mi 6 nonu Be Hodgsok, Ex p. Cuk* 

LZBCT, IS Jur. 786. 

S918« dsWs— Sc l6£ftol0f«l*— ' 

(1) TeetAtox directed that his debts should be 
paid by his exors. ; he then gave two legacies, 
one to one of his extrices., to be paid to her in 
addition to what was afterwards devised to her ; 
Sc gave the residue of his i>ersonal estate & all 
his real estate to five persons, whom he appointed 
exors., in equal shares, as tenants in common : — 
Held: the legacies were charged on the real 
estate. 

(2) One of the five devisees died in testator’s 
lifetime : — Held : as between the heir Sc devisees 
the lapsed share was, in the hands of the heir, 
liable to bear a ratable proportion only of the 
debts & legacies. — ^P bagock v. Peacock (1865), 
34 L. J. Oh. 315 ; 12L.T.209; llJur. N. S. 280 ; 
13 W. R. 616. 

AnnotaHone : — A$ 

L. R. 11 Eq. 639 

16 Bq. 176 ; So< 

678. 

6916. .] — Testator directed his 

debts to be paid in the first instance by his exor. 
& extrix. He then gave all the residue of his real 
Sc personal estate to his brother Sc sister, to hold 
the same unto his said brother Sc sister, their heirs, 
exors., administrators, St assigns ; but in case 
his brother died in the lifetime of his sister, with- 
out leaving issue, then he gave his share Sc interest 
in the property to his sister absolutely. Sc he 
appointed his brother St sister exor. St extrix. 
of his will. The brother died before testator, 
leaving a son, who was testator’s heir-at-law, St 
testator’s personal estate was not sufficient for 
payment of his debts : — Held : the gift of the re- 
sidue to testator’s brother St sister was a gift to 
them as tenants in common, St the share of the 
sister St the share of the brother, which had lapsed 
to the heir-at-law, must bear the debts equally. — 
Ryves V, Ryves (1871), L. R. 11 Eq. 639 ; 40 
L. J. Ch. 252. 

Annotation : — Bold. Stead v. Hardaker (1873), L. R. 16 Eq. 

176. 

6917. & expenses.] — Testatrix, 

being possessed of personal estate gave to her 
niece, subject to all legacies St bequests, the 
residue of her estate up to the end of the year 
1855 ; St she gave all accmnulations from that 
date equally between her great-nephews. The 
share of residue to the niece lapsed by her death 
in the lifetime of testatrix: — Held: the only 
residue was that given to the niece, which lapsed, 
St was liable to all the expenses St debts. 

Semble : wherever there is a lapsed share of 
residuary estate, whether personal or real, the 
lapsed share is the primary fund for payment of 
debts St expenses. — Gk)WAN v, Broughton (1874), 
L. R. 19 Bq. 77 5 44 L. J. Ch. 276 ; 31 L. T. 633 ; 
23 W. R. 332. 


<0 (2) Oonfd. Ryves v. Ryves <187n, 
. Ban. Stead v, Hardaker (1873), L. R. 
>tt V, Oomberland (1874), L. R. 18 Eq. 


Annotations .*>-D1)td. Trethewy «, Helyar (1876), 4 Oh. D. 
63 ; Blann v, BeU (1877). 7 Oh. D. 382. SMd. Re 
Jones, Jones v. Oalesn (187^, 10 Oh. D. 40. IMstdrEorst 
e. Hrat (Ism 28 Cto. 6.^159. Bold. Shepheard v. 
Beethaxn (1877), 46 L. J. Oh. 763. 


591 g, For costs Of administration suit.] — 

Testatrix, after directing payment of her just 
debts, funeral St testamentary expenses, gave her 
residuary St personal estate amon^ four persons 
by name, one of whom died in her lifetime : — Held : 
the lapsed share was not primarily liable for the 
costs of an administration suit, but the costs 


must be paid before the residue was divided.-— 
Trethewy v. Helyar (1876), 4 Oh. D. 53 ; 46 
L. J. Oh. 125. 

AnnotatUme VoQd. Fenton v. Wille (1877), 7 Oh. D. 83 ; 
ita Giles (1886), 66 L. J. Oh. 696. BeliL Re Jones, Jones 
e. Oale«^1878), 10 Oh. D. 40 ; Re HaU-DazOtLe Marohant 
V. ^ Warner, [lOlf] 1 Oh. 272. Xentd. Re day, day 
e. Otay (1884), 82 W. R. 616 ; R. e. Inoozne Tax Aots 
Speoiad Purposes Oomrs., Ex p, Bamardo's Homes 
National Incorporated Assoon. (1921), 7 Tax Gas. 646. 
6919. Of realty — Charged with payment of 
debts — ^Applied in same order as if taken by 
devisee.] — Testator devised his freehold, customary 
freehold, copyhold Sc leasehold estates for the 
benefit^ of his seven children ; Sc he gave his 
remaining personal estate to A., exonerated from 
his debts ; he declared that 1:^ frrehold, custo- 
mary freehold Sc copyhold estates, should be the 
primary fund, Sc that his leaseholds should bo the 
secondary fund, for the payment of his Abbts. 
J., one of the children, died in testator’s lifetime, 
whereby his share lapsed : — Held : as between 
the heir-at-law, Sc the next of kin of J., Sc the re- 
siduary devisees, Sc legatee under the will of 
testator, the share intended for J. of the freehold, 
copyhold Sc leasehold estate, was to be applied 
in the same order Sc manner, Sc to the same extent, 
as if J. had survived, Sc the heir Sc the next of kin 
of J., were respectively entitled to what remained 
after such application. — ^F isecesr r. Fisher (1838), 
2 Keen, 610 ; 7 L. J. Ch. 176 ; 48 B. R. 763. 
Annotations .-—Folid. Peacock e. Peaoook (1866), 34 L. J. 
Oh. 316 ; Ryves v. Ryves (1871), L. R. 11 Eq. 639. B«fd. 
Stead V. Hardaker (1873), L. R. 15 Eq. 175. 

5920. .] — Wood v. Ordish, 

No. 6857, arde. 


Sub-sect. 9. — Mabshaujng. 

A. In General, 

Marshalling in equity, see, generally. Equity, 
Vol. XX., pp. 499 elm. 

6921. Personalty sufficient for debts but not for 
legacies — Right of legatees to marshal.] — The 

S ersonal estate being amply sufficient for the 
ebts, though not equal to the discharge of the 
legacies in full, Sc the real estate being devised, 
the ct. would not under a direction to the exors. 
to pay the debts Sc funeral expenses, as soon as 
conveniently may be, marshal the assets in favour 
of the legatees. — Keeling v. Brown (1800), 6 
Ves. 359 ; 31 E. R. 629. 

Annotations .- — ^Apld. Powell v. Robins (1802), 7 Ves. 
OoxiBd. Spong V. Spong (1829), 3 BU. N. S. 84. 
MirehoTise v, Scaife (1837), 2 My. & (3r. 697. 

Harris v. Watkins (1854), Kay, 438. 

5922. Legacy satisfied out of personalty — ^Rlght 
of simple contract creditors to resort to realty.] — 
B., having covenanted to settle lands of £100 per 
annum on his wife for life, devised to her an estate 
of the annual value of £50, Sc directed his exors. to 
purchase sufficient land to make up the 
value of it £100, Sc then devised all his real estates, 
nor thereinbefore devised to A., his eldest son, 
his heirs Sc assigns, but in case he should die 
without issue before 21, over: — Held : A. took by 
devise. Sc the simple contract creditors, but not 
the legatees, were entitled to resort to the real 
estate for so much of the personal estate as should 
be exhausted in making up the estate devisM to 
the wife. — SootT v, Scott (1759), Amb. 388 : 1 
Eden, 458 ; 28 E. R. 762. 

AnnoUaUma: — Oonid. Mirebonse v, Soaife (1837), 2 My. Sc 



snbjeot to the payment of debts, 
is not liable to the debts of testator, 
in exoneration cd the test of the 
rasidiiary estate bnt ratably with it.-r 
Re Ratbborks (1860), 11 I. Ob. R. 


PART IV. SECT. 7. SUB-BBOT. 9.— A. 

t. l&stefe irmd/Mmd tor 
WUhoui remri to proteHed policy 


9iu>tiey.>~Wheie tutrix possessed 
of a policy by statute rendered not 
availaole for payment of debts dlieetod 
the expenses to be paid out of her 
estate, Sc her estate £depondon^™ 
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ExXOUTOBS AITB Abmznsstratobs. 


8eet» 7 . — Order of applieaHon of ueeeU: Svb-aeet. 
9>^>] 

Or. 695. B6tt. Oogswell «. Armstrong (1855). S K. ft J. 
997. itelild* Doe o. Tbnlns (1818), 1 B. ft Aid. 580 ; 
Wood o. SMton (1888), 6 Sim. 176. 

5928. UablUty of legatee to refund to 

eredlton.l — ^Testator assets sufficient to pay all 
debts & legacies, the legatees received payment, 
which the creditors might also have had, if they 
had demanded it in time ; they lay by for eleven 
years ft the estate was wasted: — Held: the 
legatees should refund. — H ardwick v* Mynd 
( 1792), 1 Anst. 109 ; 146 B. R. 816. 

5924. Bond creditor satisfied out of personalty — 
Rl^t of legatees to stand in place of creditor.] — 
One seized in fee owed debts by bond, ft devised 
his lands to his heir in tail, ft gave several legacies ; 
after which he died leaving the heir his exor. ; 
the hdir with the personal estate paid off the bond- 
debts, by which means there were not assets to 
pay the legacies : — Held : the legatees were with- 
out remedy, the land being devised in tail to the 
heir. Otherwise had the land descended to such 
heir in fee. — ^H brne v, Meyrick (1712), 1 P. 
Wms. 201 ; 2 Salk. 416 ; 1 Bq. Gas. Abr. 143 ; 
24 B. B. 356. 

AnnotaHons : — Apld. Chitton v. Burt (1720), Free. Ch. 540. 
IMstd. Lutldns v. Leigh (1734), Csia, temp. Talb. 53. 
Coiiad. Forrester v, Leigh (1753), Amb. 171. 
Miiehoufio V, Soaife (1837). 2 My. ft Cr. 695. 

5926. .1 — One died indebted by bond, 

ft by will gave a legacy of £500, ft devised his 
lands in fee to 8. leaving a personal estate sufficient 
only to pay the bond : — Held : the legatee should 
not stand in the place of the bond creditor to 
charge the land, in regard the land was specifically 
devised ; aecits if the land had descended to the 
heir. — C lifton v. Burt (1720), 1 P. Wms. 078 ; 
24 B. R. 566 ; «ic6 nom. Chitton v. Burt, Prec. 
Ch. 640, L. C. 

AnnotationB: — Consd. Galton v. Hanoook (1744), 2 Atk. 
430 ; Forrester e. Leigh (175^, Amb. 171 ; Spong v, 
Spong (1827), 1 Y. ft J. 300 ; Wythe v. Henmker (1833), 

2 My. ft K. 635 ; Tombs v. Rooh (1846), 2 Coll. 49(). 
Bm. Oneal v. Mead (1720), 1 P. Wms. 693 ; Mirehouse 
V, Soaife (1837), 2 My. ft Cr. 695 ; Be Bate, Bate v. Bate 
(1890), 69 L. J. Ch. 277. 

5026. .] — (1) A specific or other 

legatee shall stand in the place of a bond or judg- 
ment creditor, if these take their satisfaction out 
of the personal estate. 

(2) The personal estate not to be applied in 
ease of the real, to the defeatii^ of any legacy. — 
Tipping v. Tipping (1721), 1 P. Wms. 729 ; 24 
B. R. 689, L. C. 

AnnotaHons: — As to (1) Bsfd. Tombs v, Rooh (1846), 2 
Ck)U. 490. As to (2) Apld. Boyntun o. Boyntun (1784), 

1 Cox, Eq. Cas. 106. ^ChneraUy, Hentd. Seymore v. 
Tresillan (1737), 3 Atk. 858 ; Probert v. CMflord (1739), 
Amb. 6 : Graham v. Londonderry (1746), 3 Atk. 393 : 
Chuiom V. SmaU (1753), 1 Keny. (3h. 6. 

5927. .] — Legatees not entitled to 

stand in the place of bond creditors, ft to have 
satisfaction out of real estate devised ; but are 
entitled to stand in place of mtgees. — ^F orrester 
V, Leigh (Lord) (1763), Amb. 171 ; 27 B. R. 
114, L. C. 

AnnotaHons •r-FoM, Wythe v, Henniker (1833), 2 My. ft 

K. 635. Cionsd. Mirehouse 

695. Beld. Ex p. Baine 
492 ; Johnson v. Child 


son (1847). 17 L. J. Boy. 6 : Patmon o. Soott (1859), 
1 De G. M. ft G. 581 ; Bond v, England (1855), 1 Jtir. 


son (1847). 17 L. J. Boy. 5 

1 De G. r ^ ^ 

N. 8. 918. 

5928. Mortgagg sattsfled out of persoualty— 
Riglit of legatees tostaad in place of mortgagees — 

A. devised, as touching hie worldly eete^, after 
payment of his debts which he willed to he first 
paid, his lands in mtge. to B., his wife, for life, ft 
after her death to 0., ft directed the residue of his 
personal estate to be placed out at interest ; B. 
to have the interest during her life, ft after her 
death to C., ft gave B. £1,600 provided she accepted 
the devises ft bequests in lieu of dower ; there was 
not sufficient personal estate to pay the debts ft 
legacies ; if the mtgee. take part of the personal 
estate, the legatees shall, for so much, stand in 
his place. — ^L utkins v. Leigh (1734), Cas. temp, 
Talb. 63 ; 26 B. R. 668, L. C. 

Annotations : — Oonid. Forrester v. Leigh (1758), Amb. 171 ; 
Be Smith, Smith o. Smith, [1899] 1 Ch. 365. Beld. 
Aldrich V. Cooper (ISOS), 8 Ves. 389; CSarendon v. 
Barham (1849), 1 Y. ft C. Ch. Cas. 688 ; Paterson v, 
Soott (1852), 1 De G. M. ft G. 681. 

5029. When special fund created for debts — 
Fund misapplied — Right of creditors to resort to 
realty devised.] — C oope v. Crbsswbll, No. 6663, 
ante, 

5930. Fund insuffleient — ^Whether out- 

standing liabilities cast on residue.] — Be 

Townlby, Public Trustee v. Allder, No. 6634, 
ante, 

5981. Demonstrative legacies charged on de- 
ficient fund — Right of legatees to throw creditors 
on descended estates.] — S ellon v. Watts, Smith 
V, Watts, No. 4963, ante, 

5932. Part of specific legacy applied in payment 
of debt — ^Right of legatee to compensation out of 
residuary estate.] — B. gave all his shares in a co. 
to his son if he had attained 21 at B.*s death, ft 
if not to a trustee in trust to transfer them to his 
son when he had attained 21. The son was an 
infant at B.’s death. The exors. with the sanction 
of the ct. transferred some of the shares to a 
creditor in payment of a debt. The son after- 
wards attained 21. The shares had fallen in 
value : — Held : (1) the son was entitled to com- 
pensation out of B.’s residuary estate for the 
shares so transferred, but for the purpose of 
compensation the value of the shares must be ascer- 
tained as at the date when the son attained 21 ; 
(2) it made no difference in this respect that the 
shares were given to a trustee ft not directly to 
the son, ft the son was entitled to the income 
received from the shares from the death . — Be 
Broadwood, Lyall V, Broadwood, [1911] 1 
Ch.277; 80 L. J. Ch. 202 ; 104 L. T. 49. 

6933. Right of peeunlary legatees to marshal 
against realty passing under residuary devise.] — 
Mirehouse v, Scaife, No. 6824, ante, 

5984. In favour of equitable mortgagee.] — 
Testator gave freehold ft leasehold estates charged 
with the payment of his debts ft legacies, to his 
wife for life, ft then to fall into the residue of his 
estate. He gave the residue to H. ft five other 
persons, ft appointed H. exor. The wife ft all 
the imiduary legatees survived testator, who died 
considerably in debt. H,, who proved ttie will, 


the policy money was insoinoient for 
payment of her debts : — HeM : the 
oieditors were entitled to have the 
assets marshalled, ft the expenses paid 
out of the policy money. — ^Alubn v, 
Edmonds (1886), 12 V. L. R. 789.— 
AU5. 

59811. DemonsMineUoaiAuch^ 
on dsfieisni fund — Bight of legatees to 
throw eredUors on desomded estates.}— 


Real estate was devised on trust to 
pay weekly sums to testator's daughters 
for life, ft to pay the balance of 
inooxne to his son for life & then to 
the son's ohildxen. The son died in 
the lifetime of the daut^ters leaving 
no bhildren. In default of penonalty 
the inoome of the real estate was 
expended in payment of testator's 
debts. There was a law anear of the 
weekly payments due to the dau^tera 


at the date of their respective deaths : — 
Held: the arrears were not a charge 
on the corpus ft were not payable out 
of rents ft profits alter the death of the 
daughters ft there was an intestacy 
aa^to the Interest given to the son's 
children, but that Interest haviiig 
desoemM to the son as testate^ 
heirrat-law, the assets must be 
m a rsh alled against the heir to the 
extent of rents desoonded so as to 
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purchMsd the interesto of four of the other 
residuary legateeSi ^ afterwards in 1846» he 
deposited title deeds of the freehold dc leasdiold 

emtes with B. to secure a debt contracted by him 

personally with B. in 1843. The deposit was 
acoompamed by a memorandum speaking of ** my 
house s premises at E.” dc undertaking to execute 
a legal mtge. In 1843 dE 1845 there were debts 
of testator still unpaid : — HM : this was a good 
equitable mortgage of the five-sixth of H., & 
the mtgee. was entitled, in case of deficiency, to 
have assets marBhalled.~TBEA.YNES v. Fobshaw 
( 1853), 11 Hare, 93 ; 1 Eq. Bep. 527 ; 22 L. J. 
Oh. 1000 ; 22 L. T. O. S. 02 ; 17 Jur. 930 ; 1 
W. B. 340 ; 08 E. B. 1201. 

AnmOaHon : — Oonsd. Farhall v, Farhall (1871), 7 Ch. App. 

188. 

5985. Executor also legatee & mortgagee of 
testator’s real estate — ^Whether bound to satisfy 
mortgage out of first sufficient personalty.] — 
Where the exor. of a testator is a mtgee. of the 
real estate, Sc also a legatee under his will, he is 
not bound to satisfy the mortgage debt out of 
the first sufficient sum of personal assets that 
comes to his hands ; the reason being, that if he 
were compelled to do so, Sc thus to exhaust the 
personal estate, he would be entitled to come 
against the real estate to the extent to which the 
legacy remained unsatisfied. — ^Binns v. Ntohols 
(1800), L. B. 2 Eq. 250 ; 35 L. J. Ch. 035 ; 14 
W. B. 727. 

AnnotaHan: — ^Hentd. Be Pardoe, MoLaugblin v. Penny, 

[1906] 1 Ch. 265. 

5980. Direction in will for creation of rent- 
oharges — ^Property insufficient to provide for rent- 
charges Sc mortgages.] — Testator devised property 
which was subject to mtges. at the date of his will 
Sc death, on tmst for sale, rentcharges of specified 
amounts to be created, & reserved thereout for 
the benefit of dai^htere, Sc their families. The 
property was insufficient for creation of the rent- 
charges, Sc payment of the mortgage debts. There 
was no ** contrary or other intention ” signified 
by testator wdthin Beal Estate Charges Act, 1854 
(c. 113) : — Held : on the principle of marshalling 
the rentcharges were entitled to have the pro- 
perty sold, reserving the rentchf^es, any defi* 
ciency of the proceeds for satisfaction of the mtge. 
debts to be miade good out of the general personal 
estate.— Be Fry, Fry v. Fry, [1912] 2 Ch. 86 ; 
81 L. J. Ch. 640 ; 106 L. T. 999 ; 50 Sol. Jo. 518. 

5987. Mortgage of realty oomi^ed in voluntary 
settlement — Right of beneficiaries under settle- 
ment to have mortgage discharged out of unsettled 
estate — Settlement containing covenant for quiet 
enjoyment.] — ^B. executed a voluntary settlement 
of r^ estate to uses in favour of his four children 
Sc he covenanted that the estate should remain 
to those uses Sc for quiet enjoyment. B. after- 
wards mortgaged the settled estate with his own 
unsettled estates Sc died : — Held : the children 
were entitled to throw the mtges. on the unsettled 
estate Sc as against legatees, to prove imder the 
covenants against the settlor’s assets for the 
damage they had sustained by the mtge. — R at™ 
u. Cox, Be Hales (1803), 32 Beav. 118 ; 1 New 
Bep. 344 ; 8 L. T. 134 ; 9 Jur. N. S. 1305 ; 11 
W. B. 331; 55E.B.40. 

MsUott e. Wilson, [1908] 2 Oh. 494. 
Be Walampton Estate (1884), 26 Ch. D. 391 ; 

L (1889), 14 Apn. Oae. 807. Mentd. Be 
V, Fonester, [1893] 2 Oh. 461. 

.] — ^By a voluntary settlement 



of 1800, real estate was granted unto Sc to the use 
of a trustee upon certam trusts ; the settlement 
contained the usual covenant for further assurance, 
but no power of revocation by the settlor. In 
1807, the trustee executed a deed of disclaimer, 
Sc the settlor also purported to put an end to the 
settlement. In 1888, the settlor mortgaged part 
of the property comprised in the volunta^ settle- 
ment ; in 1899, this mtge. was paid off, Sc a 
transfer thereof taken for the benefit of the settlor’s 
estate : — Held : the beneficiaries under the settle- 
ment were entitled to have the settlor’s estate 
marshalled, Sc the mtge. discharged out of the 
unsettled portion of his assets. — ^Mallott p. 
Wilson, [1903] 2 Ch. 494 ; 72 L. J. Ch. 004 ; 89 
L. T. 622. 

5989. Uen for unpaid purchase money — Right 
of legatee to marshal — ^Lden satisfied out of pur- 
chased estate.] — M. agreed to purchase an estate of 
pltf.’s for £1,200, but died before he had paid the 
whole purchase money ; N. by will, after giving 
£800 legacy to his sister, devised the estate pur- 
chased, & all his person^ estate, to HE., Sc made 
him exor. ; K. committed a devctstavU of the per- 
sonal, Sc died, Sc the purchased estate descended 
on B., his son. The ct., to give the legatee a chance 
of being paid her legacy out of the personal assets, 
directed pltf. to take his satisfaction upon the 
purchased estate for the remainder of the purchase 
money. — Pollexfbn v. Moore (1746), 3 Atk. 
272; 26B. B. 969. 

AnnoUstions : — ^Expld. Blaokbum v, Gresson (178M, 1 Bro. 

O. C. 420. Oonsd. Austen e. BLalsey (1801). 6 ves. 475 ; 

Maokreth e. Symmons (1808), 15 Ves. 329 ; Selby e. 

Selby (1828), 4 Buss. 336 ; Wythe v. Henniker (1833), 

2 My. k K. 635 ; Sproule e. raor (1836), 8 Sim. 189. 

Reid. FaweU v. Heelis (1773), Amb. 724. 

5940 . XJen satisfied out of personalty.] 

— (1) If the vendor of an estate, the contract for 
wMch was not completed in the lifetime of testator, 
who was the purchaser, is afterwards paid his 
purchase-money out of the personal assets, the 
simple contract creditors of testator shall stand 
in the place of the vendor, with respect to his 
lien on the estate sold, against the devisee of that 
estate. 

(2) Qu. : if a pecuniary legatee would be 
entitled to the same benefit against the devisee. — 
Selby v. Selby (1828), 4 Buss. 336 ; 6 L. J. O. S« 
Ch. 117 ; 38 E. B. 832. 

Annotations :—A8 to (2) Befd. Sproule v. Prior (1836), 8 

Sim. 189 ; Birds v, Askey (No. 9) (1858), 24 Beav. 618. 

594 X. .] — Testator directed 

estates to be sold, Sc the produce to be applied in 
payment of the mtges. due from him, Sc the residue 
of the produce to be considered Sc applied as part 
of the residue of his personal estate ; Sc he gave 
Sc devised the residue of his real Sc personal estate 
upon trust, after payment of his just debts, for 
the benefit of £dl his children ; Sc testator after- 
wards by a codicil confined the residuary gift of 
the produce of the estates directed to be sold, to 
his younger children: — Held: the pecuniary 
l^atees were not entitled to stand in the place of 
a vendor to testator, part of whose purchase- 
money remained unpaid at testator’s death, to 
Stte extent to which the purchase-money hadbeen 
paid out of the personal estate. — ^W ythb v, 
Henniker (1833), 2 My. Sc K. 636 ; 3 L. J. Oh. 
24 ; 39 E. B. 1087. 

Annotations /—Bald. Ol^ndon v. Bgh^ (1842), 1 Y. k 

a Ch. Ohs. 688 ; Paterson o. Soott (1852), 1 De O. M. 

& 5311 Birds u. Askey (No. 2) (1858), 24 Bear. 618. 

5942 . ,] — ^Pecuniary legatees 


exonerate rents SMohloaUy devised. — 
JaKNIMGS (ISWjTl Tas. L. R. 
169.--AUE 

a. To pay simple eonkmet daW~ 


Cfsdgor*# action ,] — ^Tbe ot. will not 
marshal assets for the payment of a 
simple oontvaot debt out of real 
estate, whose the bin has not been 


filed on behalf of all the erediton of 
the deceased. — Connolly v, M^Dxricot 
( 1846), 3 Jo. k Lat. 260.— IR. 
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Sect. 7.---<)rd€rofapplioatiionofa8aeis: ^tib-aeof. 9, 

A. , B.dtC.l 

are entitled to stand in the place of the vendor 
against an estate purchased dc devised by testator, 
the purchase-money for which is paid after tes- 
tator’s death out of his personal estate. — Lilford 
(Lord) v. Powys Keck (1865), L. B. 1 Sq. 347 ; 
35 Beav. 77 ; 36 L. J. Oh. 302 ; 14 W. B. 240 ; 
55 E. B. 823. 

5948. .] — ^A. agreed to purchase an 

estate, & died leaving the greater part of the 
purchcuBe-money unpaid. The ct., at the suit of 
a legatee under A.’s wiU, ordered his assets to be 
maiihalled, on account of the vendor’s lien for 
the unpaid purchase-money. — Sproule v. Prior, 
Thobcpson V. Prior (1836), 8 Sim. 180 ; 6 L. J. 
Oh. 1 ; 69 B. B. 76. 

AnnoUiUone : — Beld. Birds v. Askey (1858), 24 Bear. 618. 
MenM. Oaiendon v. Barham (1842), 1 Y. G. Gh. Gas. 
688. 

5944. Lien for trust funds lent to testator — 
Right of legatees to have lien satisfied out of pur- 
chased estate.] — A trustee advanced to B., one of 
his cectuia que trusty a part of the trust funds, to 
enable him to purchase a real estate. B. died 
without having repaid the money, having devised 
the estate, &, his personal estate was insufficient 
to pay his debts &, legacies : — Held : (1) there 
was a lien on the estate for the trust funds ; 
(2) the pecuniary legatees had, as against the 
devisees, a right of marshallmg, so as to have 
the lien satisfied, primarily, out of the purchased 
estate. — ^Birds v. Askey (1858), 24 Beav. 618 ; 
63 E. B. 497. 

Annotation : — As to (2) FoUd. LUford v, Powys Keck (1865), 
L. R. 1 Bq. 847. 

B, Where Debts charged on Beal Estate. 

5945. Satisfied out of personalty — Right of 
legatee to marshal.] — Haslewood v. Pope, No. 
5657, ante. 

5946. .] — ^Bradford v. FoIiEY (1791), 

3 Bro. C. C. 351, n ; 29 E. B. 677. 

Annotations : — Befd. Paterson «. Soott (1852), 21 L. J. Gh. 

346 ; Rt Stokes, Parsons v. Miller (1892), 67 L. T. 223. 

5947. .] — Webster v. Alsop (1791), 

3 Bro. C. O. 352, n. ; 29 E. B. 578. 

Annotations : — Beld. Paterson v. Soott (1852), 21 L. J. Gh. 
346 ; Rs Stokes, Parsons v. Miller (1892), 67 L. T. 223. 

59^. .] — Testator devised real estates 

upon trust for payment of his debts, funeral & 
testamentary expenses, & subject thereto upon 
various trusts, & bequeathed legacies annui- 
ties : — Held : a case for marshalling at the instance 
of a legatee of an annuity where the personal 
estate had been exhausted in payment of debts. — 
Paterson v. Scott (1852), 1 De G. M. & G. 631 ; 
21 L. J. Oh. 346 ; 18 L. T. O. S. 343 ; 16 Jur. 
898; 42 B. B. 668, L. JJ: 

Annotation KM, Re Stokes, Parsons v. Miller (1892), 
67 L. T. 223. 

5949 . J — Testator bequeathed legacies 

to A., B. & G., payable out of his personal estate, & 
he devised his real estates, subject to the pay- 
ment of his debts, to D. d5 E. The personed 
estate being exhausted in payment of debts : — 
Held : the legatees were entitled, on the principle 
of marshalling, to have recourse, fgr payment, to 
the real estate, to the pr^udice of the devisees. — 
Surtees v. Parkin (1864), 19 Beav. 406; 62 
B. B. 407. 

AnnofoMon .-—Beld. Re Stokes, Parsons v, MUler (1892), 
67 L. T. 223. 

5950 . Administratioii of Estates Act, 

1883 (c. 104).] — The above Act has not affected 
the law as to the maTaViAlling of assets in favour 
of pecuniary legatees against devisees of real 
estate charged with, or devised subject to, tes- 


tator’s debts. The question now, as before the 
Act, is one simply of intention on the whole of 
the ; A a mere charge of debts upon tits veal 
estate, or a mere devise of the real eAate subject 
to testator’s debts, without any trust, is sufficient, 
in the event of the personal estate proving in- 
adequate to pay both debts & legacies, to entitle 
the legatees to come upon the real estate so far 
as the personalty has oeen applied in payment 
of debts. — ^Bioeabd v. Barrett (1857), 3 K. A 
J. 289 ; 60 E. B. 1118. 

Annotation: — ^Bsld. Re Stokes, Parsons v. Miller (1892), 
67 L. T. 223. 


5951. .] — Testator directed his just 

debts & funeral expenses to be paid as soon after 
his decease as convenient, & gave specific & 
general legacies, & specifically devised his real 
estate. There was no residuary bequest. The 
residuary personal estate was insufficient for pay- 
ment of the debts : — Held : though the direction 
to pay debts operated to charge them on the real 
estate, the whole of the general personal estate 
not specifically bequeathed was primarily liable 
for the payment of the debts, funeral & testa- 
mentary expenses, & the general legatees hiul no 
right of marshalling against the real estate . — Be 
Bate, Bate v. Bate (1890), 43 Oh. D. 600 ; 59 
L. J. Oh. 277 ; 62 L. T. 669. 

Annotations : — Diftd. Re Stokes, Parsons v. Miller (1892), 
67 L. T. 223. CSonid. Re Butler Le Bas v. Herbert, 
[1894] 3 Gh. 250. N.F. Re Salt, Brothwood v. Keeling, 
[1895] 2 Gh. 203 ; Be Roberts, Roberts v. Roberts. [1902] 
2 Gh. 834. 


5952. .] — Testatrix, after directing 

her debts & funeral & testamentary expenses to 
be paid by her exors. as soon as conveniently 
might be, & making a certain specific bequest, 
gave a legacy of £500 to M. She then made other 
specific bequests, devised & bequeathed the 
residue of her personal estate & all her real estate 
to her trustees upon trust for sale & conversion, 
& to hold the proceeds of sale upon trust for 
certain beneficiaries therein mentioned, & she 
appointed her trustees exors. of her will. The 
personal estate not specifically bequeathed was 
insufficient to pay the legacies in full after satis- 
fying the debts & funeral A; testamentary expenses : 
— Held : M. was entitled to have the assets mar- 
shalled so that her legacy of £500 might be con- 
sidered a charge on the real estate to the extent 
to which the personal estate had been applied in 
the payment of the debts A funeral A testamentary 
expenses . — Re Stokes, Parsons v. MiiiLER (1892), 
67 L. T. 223. 


Annotations : — Confd. Re Butler, Le Bas v. Herbert, [18941 
3 Gb. 250. FoUd. Re Salt, Brothwood v. Keeliog, [1895] 
2 Gh. 203 : Re Roberts, Roberts v. Roberts, [19(r2] 2 Gh. 
834. Beld. Re Eempster, Kempster v. Eempster (1906), 
94 L. T. 248. 

5953. .] — Testator, after directing 

payment of his funeral A testamenta^ expenses 
A debts, gave a legacy of £1,500 to his son S., A 
devised A bequea^ed all his real A the residue 
of his personal estate upon trusts for sale A invest- 
ment, to pay the income to his wife for life, A 
after her death to divide the estate among his 
children. The jiersonal estate was insufficient to 
pay the legacy in full after satisfying the debts, 
funeral A test^entary expenses : — Held : S. was 
entitled to have the assets marshalled so as to 
stand in the place of creditors against the real 
estate to the extent to which the personal estate 
had been applied in the payment of debts A funeral 
A testamentary expenses. — Be Salt, Brothwood 
V. Keelino, [1895] 2 Oh. 203 ; 64 L. J, Oh. 494 ; 
89 Sol. Jo. 468 ; 18 B. 499. 


48 W. B. 600 




Annotations .-—raid. Be .Roberto. Bob^ v. Boberti, 
[1902] 2 Gh. 834. UM. Re Kempster, Eempster v. 
Kempster (1906), 94 L. T. 248. 
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5954 , .1— WhMB ft wfll contahu ft 

general direction fMjpftyraent ot debta, & the per- 
Bonal estftte is insuffl^nt, pecnnlaw legatees era ‘]|£ 

entitled to have the assets mawhaU^ m against gea. 180 ; Wal£w i 

tfteotflc devisees ol the real ort»te.— Be Rob®*™- 5»60. 

BOBEBTS V. Bobbrts, ' [1901^ 2 ^ IT* charged upon 

Oh. 88 ; 87 L. T. 628 ; 61 W. B. 89 ; 47 Sol. Jo. legacies not cl 
30. if A. exhaust 

AnnokOion -f oUd. Be Eempstor, Eempster v, Kempster, legatees shoul 

(1906] 1 Oh. 446. ocx n estate devised 

5955, Land Transfer Act, 1897 (e. 66).] 127 ; 27 E. 1 

—Although Part 1 of above Act has rendered un- 2 OoU. 612, n. ; 
necessary an express charge of debts on real 
estate, it not affected the application of the AnnataHone ,*-~C 
doctrine of marshalling in favour of pecuniary 
legatees where land is devised subject to an expwM Tombs o. bo^ 

charge of debts & the personalty is ex haus ted 5961 

in paying debts . — Me Kbmpstbb, Kempstbr v. codicil i a < 

IKimS.. [1906] 1 ^ 446 , 76 L. J. Oh. 286 ; 

94 L. T. 248 ; 64 W. B. 886 ; 60 Sol. Jo. 271. the legs. 

Annotation .— BsM. Be B.31s> Trewhy e. BaUi, [19091 1 Oh. estftte wfts not 

791. SM * the lei 

See Administrfttion ol Bstetes Act, 1925 (c. 23), 

8. 3 (o). estftte. — ^Masi 

421 ; 24 E. B 

C. Where Legacies charged, on Beal EsUOe. ArmtOMo nt^^ 

5966. Generftl rule— Realty Uable when per- Bomer (i807i 
sonalty exhausted.] — If a legMV of S500 be pven iT^'lIentd. i 

to A. charjreable upon the real & personal estate, & Hatton v. H 

another legacy of £600 to B. chargeable upon the 
personal estate only, & the personal estate be only Jgf » 

£600, in this case A. shall not have anything out 5952. 

of the personal estate, but shall be wholly satufied an annuity & 1 
out of the real estate ; for although where there ^ ^ 

is a debt by judgment or statute, which c^rgeth funeral & tei 
the real estate, there this ct. camot lunder the 

creditor’s coming upon the personal eewte, bec^se favour of 1 

he hath right to do so by law, & it is not m tes- Morrell (171 
tator’s power to talte that right away ; stul AtmoUsUon : — K] 
there the other creditors have an equity to charge Sc G. 681. 

the real estate for so much as is taken out of the 5968. 

personal estate, & may prefer a bill for that pur- ary devise.]— 

pose, but in the case of legatees, the party shall 5964. 

not be sent round about, but the legatee, who h^ The rule, wh( 
a charge upon the real estate, must take his the one bavin 
satisfaction there, & shall not come upon the per- having no si: 
sonal estate. sufficient to t 

If a TpftTt hath two daughters, & deviseth to one legacies are t 
£1,000 out of his real estate, A to another £1,000 land, in ordei 
out of his personal estate, there if the real estate who have no 
be evicted, that legacy is lost, & shall never come case where on 
into an average with the other upon the personal real estate, 
estate. — Colchester v. Stamford (Lord) (1692), upon real est 
Freem. Oh. 124 ; 22 E. B. 1101. the personal 

5959, ,1 — Gbise V. Goodwin (1703), intended for 

Freem. Ch. 264 ; 22 E. B. 1200. but construe£ 

5956 , .]— Where provision is made by all his legaci 

testator to pay a debt out of his real estate, a the charge is 
term for years or his personal estate shall not be be insufficien 
applied for that pui3)ose, so as to sink the legacy. — —Scales v. C 
Lucy v. Gardener (1723), Bunb. 137 ; 146 E. B. 676. 

623. 5965. Lega 

5959 . ^.]— A. by will gave several estates— One 

legacies, some charged on the real estate & others legacies — Oth 
not; — Held: if the TOrsonal estate proved not gage.] — Whei 
sufficient to .pay all we legacies charged on the have been n 
real estate snoidd be paid thereout ; or if they wards has be 
had been paid out of the personal estate the other to pay the m* 
legacies as to so much, should stand in their place the other is o: 


upon the land. — Bligh v. Darnley (Earl) (1731), 
2 P. Wms. 619 : 24 E. B. 886. 

AwnoUaUme Rm. S^honfle v. Scaife (1837). 9 My. 6e 

SL%,’!Rifc.7W.a.wesE8;*>’ * 


-An additional legacy to A. 


charged upon real A personal estate; other 
legacies not charged upon the real estate : — Held: 
if A. exhausted the x>ersonal estate, the other 
legatees should have satisfaction out of the real 
e^te devised. — ^Hanby v. Boberts (1761), Amb. 
127 ; 27 E. B. 83 ; aub nom. HaNby v. Fisher 
2 OoU. 612, n. ; aub nom. Hajcly v. Fisher, 1 Dick. 
104, L. 0. ^ ^ 

.innotoMoni .*---€oiud. Miiehouse «. Soaife (1887), 8 My. 
ScCr. 695. BafiTSpoimt^. Sponff(1829). 3 BUN. B. 84; 
Tombs V. Booh (1846), 2 OoU. 490 ; Cogswell v, Axmstroxig 
(1855), 8 E. & J. 227. 

5961. AppUcation of rule — ^To legacy by 

codlcU.] — ^A. gave legacies by his wiU, h ewer 
legacies by his codicu, & the lands were charged 
with the legacies in the wUl only, A the personal 
estate was not sufficient to pay all the legacies : — 
Held : the legacies in the wiU should be charged 
on the land & the legacies by codicil on the personal 
estate. — ^Masters v. Masters (1717), 1 P. Wms. 
421 ; 24 E. B. 464. 

AnnoUUionB : — ^Be!d. Brudonell v. BoiuEbton (1741), 2 Atk. 
268 : Nornum v. Morrell 0799), 4 Yes. 769 ; Bonner v. 
Bonner (1807), 13 Ves. 379 ; Mlrehonse v, SoaUe (1837), 
2 My. & Or. 695 ; WilUams v. Hughes (1857), 24 Beav. 
474. Hentd. St. Albans v, Beauolerk (1743), 2 Atk. 636 ; 


468. 

5962. .] — Testatrix after giving 

an annuity & legacies devised her real estate subject 
to the said annuity & legacies & her debts & 
funeral & testamentary expenses, & the debts 
of her late brother. The assets were marshalled 
in favour of a legatee by a codicil. — ^Norman v. 
Morrell (1799), 4 Ves. 769 ; 31 E. B. 398, 
ArmotoHcm : — KjHiL Paterson v. ^ott (1852), 1 De G. M. 

& G. 581. 

6968. To land passing under residu- 

ary devise.] — ^Mirehouse v. Scaife, No. 5824, ante. 

6964. To single legacy charged.] — 

The rule, where there are two classes of legates, 
the one having a charge upon real estate, the other 
having no such charge, & the personalty is not 
sufficient to satisfy both, that the legatees whose 
legacies are so charged shall be paid out of the 
land, in order to leave the personal estate to those 
who have no other fund, appUes equally to the 
case where one of the legacies only is charged upon 
real estate. The ct. does not construe a charge 
upon real estate of one only of several legacies if 
the personal estate should not be sufficient, as 
intended for the exclusive benefit of that legatee, 
but construes the intention of testator to be that 
all his legacies shall be paid ; A therefore that 
the charge is to take effect if the personal estate 
be insufficient for the payment of ^ the legacies. 
—Scales v, Collins (1863), 9 B[are, 666 ; 68 E. B. 
676. 

6966. Legacies charged on two mortgaged 
estates — One estate sufficient to pay mortgage de 
legacies — Other estate only sufficient to pay mort- 
gage.] — Where two estates charged wiw legacies 
have been mortgaged by a devisee, who after- 
wards has become bkpt., & one estate is sufficient 
to pay the mtge. money, & also the legacies, while 
the other is only sufficient to pay the mtge. money, 
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b. AfwuiUv ckarged on aeoerdl Iota 
— Side of one lot— Anmiiffont's 
— Testator deylaed certain lots of 
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land to bis sons oharged with an anminl 
sum tor the siu>port of his widow. 
One of the sons mortgaged a portion 
ot the property to deft, who propped 
I to sen, wherenpon the widow claimed 


a lien : — Betd .* all the land bonnd by 
the ohaige must be marshalled in such 
a way that all of the lots should 
oontilDUte. — G4SS v. Dicoob (1915), 
48 N. S. R. 482.--OAN. 
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the legacies will be thrown upon the former estate. 
— Be Tristram, Ex p. Hartley (1886), 1 Deac. 
288 s 2 Bfont. A* A.. 486 $ 6 L. iT. Bcy* 13. 

5966. Bffeel of lapse of oharged legacy.] — 
L^^y, charged upon real estate, dc payable at 
a future day, sinks as to the real estate by the 
death of the legatee before the time of rayment ; 
Sc the assets cannot be marshalled. — ^P earce v. 
Loman (1796), 8 Ves. 136 ; 80 E. B. 984, L. 0. 
AfmaUstione : — ffbDS. Parker v. Hodgson (1861), 1 Drew. Sc 
Sm. 568. Bald. Tombs v. Rooh (1846). 8 O^. 490. 

5907 . ,] — ^Testator gave a legacy upon the 

death of his granddaughter to her child or children, 
to be paid to such child or children at his, her or 
their respective ages of twenty-one years, & 
dinected that the shares of such child or children 
as ao the time of his granddaughter’s death should 
be under the age of twenty-one years should bear 
interest at the rate of five per cent. & charged the 
legacy on his residuary real & personal estate, & 
thepersona) estate was deficient. 

The granddaughter died, leaving one child, 
who afterwards died imder twenty-one : — Held : 
the legacy sank Into, Sc was not raisable out of, 
testator’s real estate. — ^P arker v, Hodgson (1861), 
1 Drew. Sc Sm. 668 ; 30 L. J. Oh. 690 ; 4 L. T. 
762'; 7 Jut. N. S. 750 ; 9 W. R. 607 ; 62 E. R. 
495. 


D. Between Specialty Creditors. 

6968. Bond creditor Sc Judgment creditors.] — 
One dies leaving a debt by judgment, Sc another 
by bond ; the Judgment creditor levies his debt 
out of the person^ estate ; whether the bond 
creditor shall in equity stand in the place of the 
judgment creditor, Sc charge the land with his 
debt. — ^PoRBY V, Marsh (1690), 2 Vem. 182 ; 28 

E. R. 719. 

6969. Realty mortgaged — Specialty creditors Sc 
mortgagee.] — person mortgaged freehold estates, 
&, two months afterwards, he surrendered copy- 


holds to idle use of the mtgee., 
debt ; in a suit, after the death of the mtgor., for 
the administration of his assets the freeholds 
were sold with the consent of the mtgee., ds, the 
personal estate having been exhaustea, the mt^. 
debt was, by order of the ct*. satisfied mit of uie 
proceeds of the freeholds i—HM : the medalty 
creditors of the mtgor. were entitled to mmd in 
the place of the mtgee. against the copTbolds. to 
the extent of the sum which the mtgee. hi^ 
received from the freehold estate. — Gwynnb e. 
Edwards (1825), 2 Russ. 289, n.; 88 E. B. 849. 


AnnoigMony^BsU. Bamei v. Baoster (1848), 1 Y. B O. 
COi. Oas. 401. 


E. Between Specialty and Simple Contrad 
CredUare. 

Note. — Having regard to Adminiehvdion of 
Estates Acts^ 1869 (c. 46), St 1926 (c. 28), as. 82, 84, 
the decisions relating to this sMect are set out in 
the form in which they appear bemo* 

5970. Former law.] — ^Povye’s Case (1680), 
Freem. Ch. 61 ; Sagitary v. Hyde (1687), 1 
Vem. 456 ; Sprignall v. Dblawnb (1687), 2 
Vem. .S6; Ck>RBB v. Marsh (1690), Freem. Oh. 
113 ; Nbave V. Alderton (1695), 1 Eq. Oas. 
Abr. 144 ; Hunt v. Blbtrob (1708), 2 Bq. Cas. 
Abr. 683 ; Sneed v. Dulpbppbr (Lord B Lady) 
(1717), 2 Eq. Cas. Abr. 255 ; Finch v. Winohelsea 
(Earl) (1719), cited 3 P. Wins. 399, n.; Haslb- 
wooD V. Pope (1734), 3 P. Wms. 322 ; Lacam v. 
Mertins (1749), 1 Ves. Sen. 312 ; Fenhoulhbt 
V. Passavant (1764), 1 Dick. 253; Anon. (1772), 
Lofft, 66 ; Lowthian v. Hassel (1793), 2 Dick. 
737 ; Aldrich v. Cooper (1803), 8 Ves. 382 ; 
Lomab V. Wright (1888), 2 My. Sc K. 769; 
Soames V. Robinson (1838), 1 My. Sc K, 600 ; 
Cbadock V. Piper (1846), 15 Sim. 301. 

F. In Favour of Charities. 

See Charities, Vol. VIII., p. 302, Nos. 812- 
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5970 1. Former teto.] — Ellabd v. Cooper (1851), 17 L. T. 0. S. 67, — IR. 
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